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WATER  POWER  BILL. 


Committee  on  the  Public  Lands, 
House  of  Representatives. 

Thursday^  April  30^  191J^ 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  Scott  Ferris  (chair- 
man) presiding. 

The  Chaibbi AN.  It  will  be  remembered,  gentlemen,  that  this  com- 
mittee consented  that  H.  R.  14893  should  be  the  special  order  of 
business  this  morning  at  10  o'clock. 

I  observe  that  we  have  with  us  quite  a  number  of  gentlemen  who 
desire  to  be  heard,  but  before  we  proceed  with  the  hearing  I  would 
like  to  have  the  names  and  addresses  of  all  the  gentlemen  who  wish 
to  be  heard,  with  some  sort  of  estimate  of  the  amount  of  time  each 
one  thinks  he  wUl  require.  How  many  of  you  gentlemen  desire  to 
be  heard? 

(Ten  gentlemen  indicated  their  desire  to  be  heard,  the  chairman 
taking  their  names  and  addresses,  with  the  number  of  minutes  eack 
thought  he  would  require.) 

In  view  of  the  fact  that  Mr.  Fisher  intends  to  leave  the  city  this 
afternoon  the  committee  will  hear  him  first ;  but  before  you  proceed, 
Mr.  Fisher,  I  will  read  the  bill  and  the  report  we  have  on  it  from 
Secretary  Lane: 

A  BILL  To  provide  for  tbe  deyelopment  of  water  power  and  the  use  of  public  lands  in 

relation  thereto,  and  for  otner  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  Tliat  tbe  Secretary  of  the  Interior  be,  and 
liereby  is,  authorized  and  empowered,  under  general  regulations  to  be  fixed  by 
hlD],  to  lease  any  part  of  the  lands  and  other  property  of  tbe  United  States 
(including  Alaska )»  reserved  or  unreserved,  including  lands  in  national  forests, 
national  monuments,  military  and  other  reservations,  not  including  national 
parks,  for  a  period  not  longer  tban  fifty  years  for  tbe  purpose  of  construc^ng, 
maintaining,  and  operating  dams,  water  conduits,  reservoirs,  power  bouses, 
transmission  lines,  and  other  works  necessary  or  convenient  to  the  development, 
geuerntlon,  transmission,  and  utilization  of  hydroelectric  power,  which  leases 
sball  be  Irrevocable  except  as  herein  provided,  but  which  may  be  declared  null 
and  void  upon  breacb  of  any  of  their  terms:  Provided,  That  such  leases  shall  be 
given  within  or  through  any  of  said  national  forests,  military  or  other  reserva- 
tion only  upon  a  finding  by  tbe  chief  officer  of  tbe  department  under  whose 
supervision  such  forest  park,  or  reservation  falls  that  the  lense  will  not  injure, 
destroy,  or  be  inconsistent  witb  tbe  purpose  for  which  such  forest,  park,  or 
reservation  was  created  or  acquired:  Provided  further,  That  in  the  granting 
of  leases  under  this  act  tbe  Secretary  of  the  Interior  may,  in  bis  discretion, 
give  preference  to  applications  for  leases  for  the  development  of  electrical  power 
for  municipal  uses  and  purposes. 

Sec.  2.  That  each  lease  made  in  pursuance  of  this  act  shall  provide  for  the 
reasonable  development  and  continuous  operation  of  the  water  power,  and  may 
provide  that  the  lessee  shall  at  no  time,  without  the  consent  of  the  Secretary  of 
the  Interior,  contract  for  the  delivery  to  any  one  consumer  of  electrical  energy 
In  excess  of  fifty  per  centum  of  the  total  output. 
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Sec.  3.  That  in  case  of  the  development,  generation,  transmission,  and  use  of 
power  or  energy  under  such  a  lease  in  a  Territory,  or  in  two  or  more  States,  the 
regulation  and  control  of  charges  for  service  to  consumers  is  hereby  conferred 
upon  the  Secretary  of  the  Interior  or  committed  to  such  body  as  may  be  later 
provided  by  Federal  statute:  Provided,  "That  the  physical  combination  of  plants 
or  lines  for  the  generation,  distributjpn,  and  use  of  ix)wer  or  energy  under  this 
act  or  under  leases  given  hereunder  may  be  t)ermittcd,  in  the  discretion  of  the 
Secretary,  but  combinations,  agreements,  arrangements,  or  understandings,  ex- 
press or  implied,  to  limit  the  output  of  electrical  energy,  to  restrain  trade  with 
foreign  nations  or  between  two  or  more  States  or  within  any  one  State,  or  to  fix, 
maintain,  or  increase  prices  for  electrical  energy  or  service  is  hereby  forbidden." 

Sec.  4.  That  no  loaFo  issued  under  this  act  sbill  be  assi^jrnable  or  traiisforable, 
and  no  sale  or  deli^'ery  of  power  to  a  distributing  company  shall  be  made,  ex- 
cept ui)on  the  written  consent  of  the  Secretary  of  the  Interior. 

Sec.  5.  That  after  not  less  than  three  years*  notice  the  United  States  shall 
have  the  right  at  any  time,  from  and  after  fifty  years  from  the  date  of  any  lease 
Issued  hereunder,  to  take  over  the  properties  which  are  dependent.  In  whole  or 
in  part,  for  their  usefulness  on  the  continuance  of  the  lease  herein  provided  for, 
fvhlch  may  be  acquired  by  any  lessee  acting  under  the  provisions  of  this  net, 
upon  condition  that  It  shall  pay,  before  taking  possession,  first,  the  actual  cost 
of  rights  of  way,  water  rights,  lands,  and  interests  therein  purchased  and  used 
by  the  lessee  in  the  generation  and  distribution  of  electrical  energy  under  the 
lease,  and,  second,  the  reasonable  valuation  of  all  other  property  taken  over, 
including  structurs  and  fixtures  acquired,  erected,  or  placed  upon  the  lauds  and 
included  in  the  generation  or  distribution  plant,  and  which  are  dependent  as 
hereinabove  set  forth,  such  reasonable  values  to  be  determined  by  mutual  agree- 
ment between  the  Secretary  of  the  Interior  and  the  lessees,  and.  In  case  they 
can  not  agree,  by  proceedings  instituted  in  the  United  States  circuit  court  for 
tliat  purpose:  Provided^  That  such  reasonable  valuation  shall  not  include  or  be 
affected  by  the  value  of  the  franchise  or  good  will  or  any  other  intangible 
element 

Sec.  6.  That  in  lieu  of  taking  over,  maintaining,  and  operating  the  proi)ertleb, 
as  provided  in  section  5  hereof,  the  United  St^ites  may,  at  its  option,  and  at  the 
aanje  time  and  under  the  same  conditions  prescribed  in  said  section  5,  take  over 
and  lease  the  same  to  another  lessee  uxK)n  such  terms,  under  such  conditions, 
and  for  such  periods  as  applicable  laws  may  then  authorize,  upon  the  condition 
that  the  new  lessee  shall  first  take  over,  acquire,  and  pay  for  the  properties  of 
the  first  lessee,  under  the  condition  and  in  form  and  manner  provided  in  sec- 
tion  5  hereof,  or  at  the  option  of  the  United  States  the  lease' may  iye  renewed  to 
the  original  lessee,  upon  such  terms  and  conditions  and  for  such  period  as  may 
be  authorized  under  the  then  existing  applicable  1aw& 

Sec  7.  That  where,  in  the  judgment  of  the  Secretary  %jf  the  Interior,  the 
imblic  intei-est  requires  or  Justifies  the  execution  by  any  lessee  of  contracts  for 
me  sale  and  dellveiy  of  electrical  enerj.'y  for  periods  extending  i)eyond  the  life 
of  the  lease,  such  contracts  may  be  entered  into  upon  the  approval  of  the  said 
Secretary,  and  thereafter,  in  the  event  of  the  exercise  of  the  option  of  the 
TJniteti  States  to  take  over  the  plant  in  the  manner  provided  In  sections  5  or  6 
hereof,  the  United  StateR  or  its  new  lessee  shall  assume  and  fulfill  all  such 
contracts  entered  into  by  the  first  lesssee. 

Sec  8.  That  for  the  occupancy  and  use  of  lands  and  other  property  of  the 
United  States  permitted  under  this  act  the  Secretary  of  the  Interior  is  au- 
thorized to  fix  in  the  lease  and  collect  charges  or  rentals  for  all  power  de- 
veloped and  sold  or  used  by  the  lessee  for  any  purpose  other  than  tlie  opera- 
tion of  the  plant,  the  proceeds  to  be  used  and  disposed  of.  so  far  as  may  be 
necessary.  In  payment  of  the  cost  of  administration  of  this  act  and  uf  leases 
or  permits  thereunder,  and  the  surplus  over  such  cost  of  odmlnistration  shall 
be  paid  into,  reserved,  and  appropriated  as  a  part  of  the  reclamation  fund 
created  by  the  act  of  Congress  approved  June  17.  1902  (32  Stat  L.,  p.  388), 
and  after  use  thereof  in  the  construction  of  reclamation  works  and  upon  re- 
turn to  the  reclamation  fund  of  any  such  moneys  In  the  manner  provided  by 
the  reclamation  act.  CO  per  cent  of  the  amounts  so  utilized  in  and  returned  to 
the  reclamation  fund  shall  be  paid  by  the  Secretary  of  the  Treasury  after  the 
expiration  of  each  fiscal  year  to  the  State  within  the  boundaries  of  which  the 
hj'droelectric  power  or  energy  is  generated  and  develoi)ed,  said  moneys  to  be 
used  by  such  State  for  the  support  of  public  schools  or  other  educational  Insti- 
tutions or  for  the  constructlou  of  public  improvements,  as  the  legislature  of  Uie 
State  may  direct 
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Sec.  0.  Thut  the  proviaious  of  tbis  net  shall  npply  only  to  such  States  as  have 
proA'idert  or  which  may  provide  u  couuiiisslon  or  other  antliority  having  fuU 
power  to  rei;ulate  rates  and  service  of  electrical  power;  and  no  lease  or  disposl- 
tlou  of  lands  shall  be  made  under  this  act  in  any  State  wherein  such  authority 
has  not  been  provided  by  law. 

Sec.  10.  That  where  the  Secretary  of  the  Interior  shall  determine ''that  the 
value  of  any  lands,  heretofore  or  hereafter  reserved  as  water-power  sites  or  for 
purix>ses  In  connection  with  water-power  development  or  electrical  transmission, 
will  not  be  destroyed  for  such  purposes  by  either  location,  entry,  or  disposal, 
the  821  me  may  be  allowed  under  applicable  laud  laws  upon  the  express  condition 
that  all  such  locations,  entries,  or  other  methods  of  disimsal  shall  be  subject  to 
the  sole  right  of  the  United  States  and  its  authorized  lessees  or  grantees  to 
enter  upon,  occupy,  and  use  any  part  or  all  of  such  lands  reasonably  necessary 
for  the  accomplishment  of  all  purposes  connected  with  the  development,  genera- 
tion, transmission,  or  utilization  of  power  or  energy,  and  all  rights  acquired  In 
such  lauds  shall  be  subject  to  a  reservation  of  such  sole  right  to  the  United 
States,  its  lessees  or  grantees,  which  reservation  shall  be  expresed  In  the  parent 
or  other  evidence  of  title:  Provided,  That  locations,  entries,  selections,  or  filings 
heretofore  allowed  for  lands  reserved  as  water-power  sites  or  in  connection 
with  water-power  development  or  electrical  transmission  may  proceed  to  ap- 
proval or  patent  under  and  subject  to  the  limitation  and  conditions  in  this 
section  contained,  but  nothing  herein  shall  be  construed  to  deny  or  abridge 
rights  now  granted  by  law  to  those  seeking  to  use  the  public  lands  for  purposes 
of  irrigation  or  placer  mining  alone. 

Sec  11.  That  the  Secretary  of  the  Interior  is  hereby  authorized  to  require 
lessees  to  submit  statements,  representations,  or  reports,  including  information 
as  to  cost  of  water  rights,  lands,  easements,  and  other  property  acquired,  pro- 
duction, use,  distribution,  and  sale  of  energy,  all  of  which  statements,  repre- 
sentations, or  rQ[)orts  so  required  shall  be  upon  oath,  unless  otherwise  specified, 
and  in  snch  form  and  upon  such  blanks  as  the  Secretary  of  the  Interior  may 
require;  and  any  person  making  auy  false  statement,  representation,  or  report 
under  oath  shall  be  subject  to  punishment  as  for  perjury. 

Sec.  12.  That  any  such  lease  may  be  forfeited  and  canceled,  by  appropriate 
proceedings  only,  in  a  court  of  competent  Jurisdiction  whenever  the  lessee,  after 
reasonable  notice,  as  prescribed  in  the  lease,  shall  fail  to  comply  with  the  terms 
of  this  act  or  with  such  conditions  not  inconsistent  herewith  as  may  be  specifi- 
cally recited  in  the  lease. 

Sec.  13.  That  the  Secretary  of  the  Interior  is  hereby  authorized  to  perform 
any  and  all  acts  and  to  make  such  rules  and  regulations  as  may  be  necessary 
and  proper  for  the  purpose  of  carrying  the  provisions  of  this  act  into  full  force 
and  effect 

Sec.'  14.  That  aU  acts  and  parts  of  acts  inconsistent  herewith  are  hereby 
repealed. 


Depaatm£1vt  of  the  Intebiob, 

Washington,  ApHl  29,  19U, 
Hon.  Scott  Fekbis, 

Chairman  Committee  on  the  Public  Land^, 

House  of  Representatives. 

Ht  Deax  RIb.  FEsizs  :  As  stated  in  my  annual  report  for  the  year  ended  June 
8D,  1013,  the  future  policy  of  the  Government  of  the  United  States  toward  the 
Dse  of  public  lands  for  the  generation  and  transmission  of  electrical  energy 
through  the  use  of  water  power  is  one  of  the  most  important  and  perplexing 
problems  confronting  those  who  desire  the  development  of  the  natural  re- 
sources, particularly  in  the  Western  States.  Many  of  the  most  valuable  sites 
for  this  development  have  already  been  acquired  by  private  interests  and  are 
held  under  titles  which  preclude  adequate  regulation  and  control  in  the  public 
Interest  This  renders  it  the  more  vital  and  important  that  the  remaining 
public  lands  useful  for  this  purpose  should  be  wisely  dealt  with. 

Under  existing  conditions,  due  largely  to  inadequate  laws  relating  to  the 
matter,  a  condition  of  stagnation  exists  and  our  power  resources  are  not  fully 
used.  If  these  resources  are  to  be  developed,  such  Inducements  must  be  offered 
capital  as  will  cause  it  to  undertake  the  work,  but  at  the  same  time  conditions 
must  be  inSposed  which  will  fully  protect  the  public  interest  and  presenve  con- 
trol not  OBlj  over  present  developments,  but  over  the  future  use  of  the  sites 
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should  conditions  later  require  the  adoption  of  a  different  methcid  of  baudliug 
the  water-power  resources. 

The  present  development  and  use  of  electrical  energy  Is,  In  my  opinion, 
merely  the  beginning,  and  It  is  impossible  to  predict  the  scope  and  extent  of 
future  develoimient  or  the  varied  uses  to  which  this  resource  will  eventually 
be  put  This  being  tlie  situation,  it  would  be  unwise  to  part  in  perpetuity 
with  the  lands  susceptible  of  such  development  and  50  or  100  years  from  to- 
day awnlve  to  the  realization  that  changed  conditions  have  demonstrated  the 
error  of  such  disposition.  It  will  be  wiser  to  retain  the  fee  to  these  lands  for 
the  present  and  leave  to  the  future  the  opiiortuulty  to  continue  or  change  the 
policy  now  adopted. 

The  money  return  to  the  Federal  Government  is  a  matter  of  minor  impor- 
tance so  long  ns  the  maximum  development  of  a  given  site,  the  lowest  possible 
rate  to  consumers,  and  prevention  of  monoijoly  be  obtained. 

Existing  legislation  governing  the  development  of  electrical  energy  is  con- 
tained in  the  act  of  February  15,  1901  (31  Stat.,  790),  which  authorizes  the 
issuance  by  the  Secretary  of  the  Interior  of  n  permit  or  license  for  the  use  of 
public  lan.ls  for  dams,  reservoirs,  transmission  lines,  etc.,  and  which  expressly 
provides : 

**  That  any  permission  given  by  the  Secretary  of  the  Interior  under  the  pro- 
visions of  this  act  may  be  revoked  by  him,  or  his  successor,  in  his  discre- 
tion   ♦    ♦    ♦." 

This  provision  of  law  constitutes  the  ch'ef  bar  to  development.  People  are 
afraid  to  Invest  their  money  in  water-power  development  under  this  law  for 
fear  that  through  arbitrary  action  their  Investment  may  be  lost  or  Impaired. 
A  fixed  tenure  for  a  reasonable  i>erIod,  revocable  for  breach  of  law  or  of  con- 
ditions of  a  lease  through  court  proceedings,  would  encourage  investment, 
protect  the  Investor,  and  secure  early  development  under  conditions  favorable 
both  to  the  people  and  the  Investor. 

H.  It.  14S93  In  brief  proi>oses:  (1)  The  leasing  of  water-power  sites  for 
periods  not  exceeding  50  years,  with  preference  to  municipal  uses  and  pur- 
poses; (2)  that  no  lessee  may,  without  consent  of  the  Secretary  of  the  In- 
terior contract  for  the  delivery  to  any  one  consumer  of  energy  In  excess  of 
50  per  cent  of  the  total  output;  (3)  that  In  case  of  generation,  transmission, 
and  use  of  power  in  a  Territory  or  In  two  or  more  States,  charges  for  service 
to  consumers  shall  be  regulated  and  controlled  by  the  Secretary  of  the  Interior 
or  such  controlling  body  as  may  be  provided  by  Federal  statute;  (4)  that 
at  the  end  of  the  50-year  period  and  after  not  less  than  3  years*  notice,  the 
United  States  shall  have  the  right  to  take  over  the  properties,  upoTi  condition 
that  It  pay  the  actual  cost  of  rights  of  way,  water  rights,  lands  and  Inter- 
ests therein  purchased  and  used  by  the  lessee  In  the  generation  aqd  dis- 
tribution of  power  under  the  lease  and  the  reasonable  valuation  of  all  other 
property  taken  over,  excluding,  however,  franchise  values,  good  will,  or  other 
Intangible  elements;  (5)  that  in  lieu  of  taking  over  the  property  the.  United 
States  may,  under  the  conditions  Just  described,  take  over  and  lease  to  an- 
other lessee  or  may  renew  to  the  original  lessee  ui)on  such  terms  and  con- 
ditions as  applicable  laws  may  then  authorize;  (6)  rentals  are  authorized 
to  be  collected  for  power,  the  proceeds  to  be  used  for  cost  of  administration. 
the  surplus  to  be  paid  into  the  reclamation  fund  and  after  being  once  used 
therein  returned  and  50  per  cent  thereof  paid  to  the  State  in  which  the 
power  is  generated  or  developed;  (7)  the  act  is  applicable  only  to  those 
States  which  have  provided  or  may  provide  a  commission  or  other  authority 
for  the  regulation  of  rates  and  service  of  intrastate  electrical  development 
and  transmission:  (S)  forfeitures  for  failure  to  comply  with  the  law  or  the 
conditions  prescribed  in  the  lease  are  to  be  through  appropriate  proceedings 
in  court 

A  map  of  the  public-land  States  has  been  prepared  under  my  instructions 
for  the  special  use  of  your  committee.  This  map  shows  8ei)arately  the  water- 
power  plants  developed  wholly  on  private  lands  and  the  water-power  plants 
and  projects  located  in  whole  or  in  part  on  public  lands  and  therefore  sub- 
ject to  control  by  the  Federal  Government.  It  shows  also  the  location  of 
reserves  on  the  public  domain  held  for  the  development  of  power  sites  within 
them.  The  power  capacity  of  the  plants  shown  Is  1.000,000  horsepower  for 
plants  wholly  on  private  lands,  and  2.200,000  horsepower  for  the  plants  in 
whole  or  In  part  on  public  lands.  Plants  having  a  capacity  of  18,000,000 
horsepower  under  low-water  conditions  and  a  possible  maximum  average 
capacity  of  20,000.000  horsepower  with  developed  storage  can  be  constructed 
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In  whole  or  iu  part  on  the  power-site  reserves  anil  in  the  national  forests. 
Tables  showing  more  detailed  data  on  the  existing  (tower  plants  will  be 
submitted. 

I  earnestly  recommend  the  enactment  of  H.  R.  14803,  so  that  proi>er  use 
and  development  of  this  natural  resource  of  the  West  ma 3'  no  longer  be 
delayed. 

Very  truly,  yours. 

Fbanklin  K.  Lank. 

STATEMEFT  OF  HON.  WALTEB  I.  FISHEB. 

The  Chaibman.  You  may  proceed  now,  Mr.  Fisher. 

Mr.  Fisher.  Mr.  Chairman  and  gentlemen  of  the  committee,  this 
matter  is  not  only  a  matter  of  very  great  importance,  but,  as  you 
gentlemen  are  undoubtedly  aware,  it  is  a  matter  not  free  from  very 
considerable  difficulty.  I  think,  however,  that  most  of  the  difficulties 
that  have  been  thrown  around  it  can  be  solved  if  we  are  really  in- 
terested in  finding  a  solution,  rather  than  using  the  very  objections 
or  difficulties  as  a  means  of  preventing  action,  or  for  opposing  some 
particular  suggestion  that  is  made  by  somebody  else. 

In  this  matter,  as  in  most  matters  of  a  very  complex  nature,  a 
great  deal  depends  on  the  attitude  of  mind  on  the  part  of  the  people 
who  are  working  on  it.  If  you  wish  to  really  adopt  a  constructive 
water-power  policy  I  think  you  will  find  on  consideration  of  this 
subject  that  most  of  the  difficulties  on  which  emphasis  has  been  laid 
can  be  adjusted,  and  that  a  reasonable  policy  can  be  worked  out. 

Certainly  there  is  no  subject  of  legislation  in  which  it  is  more  im- 
portant to  have  a  constructive  policy  adopted  by  the  Government 
•than  in  this  matter  of  water-power  development.'  Secretary  Lane's 
letter,  to  which  you  have  just  listened,  is  only  the  last  of  a  long  series 
of  official  communications  on  this  subject.  The  bill  before  you  is 
only  the  last,  or  the  latest  of  a  long  series  of  bills  that  have  been 
drawn  upon  the  subject.  Some  of  these  bills  have  been  rather  com- 
plicated in  their  character:  they  have  entered  very  largely  into  a 
mass  of  details,  and  some  of  them  have  been  very  simple  and  have 
left  most  of  the  details  to  be  worked  out  under  executive  discretion. 
My  own  judgment  is  that  a  bill  of  the  latter  sort  has  certain  ad- 
vantages over  a  complicated  bill,  and  that  is  one  of  a  number  of 
points  in  which  I  find  myself  in  agreement  with  those  representatives 
of  the  water-power  interests,  with  whom  I  have  come  in  contact  offi- 
cially and  unofficially.  While  there  are  differences  in  that  camp,  as 
in  others,  in  the  main  my  experience  has  been  that  the  water-power 
people  interested  in  the  development  of  water  power  and  in  financing 
and  promoting  water-power  enterprises  are  very  much  impressed 
with  the  differences  that  exist  in  different  cases,  with  the  difficulties 
of  having  an  inflexible  general  rule  applicable  to  the  whole  subject 
and  to  all  the  different  conditions.  I  think,  therefore,  there  ought 
to  be  considerable  flexibility  in  any  policy  that  is  adopted. 

Tliere  are  two  main  questions  to  be  considered;  but  first  let  me 
say,  on  the  importance  of  this  question,  just  a  word.  I  doubt  whether 
it  is  necessary  to  add  anything  to  what  has  already  been  said  be- 
fore this  committee  by  Secretary  Lane  and  others,  but  I  presume 
that  you  gentlemen  appreciate  as  keenly  as  anyone  else  that  there 
is  an  immense  amount  of  hydroelectric  energy  potentially  in  the 
West.     Mr.  Lane  has  given  you  an  estimate  of  the  vast  amount 
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wnich,  if  it  is  developed,  will  add  enormously  to  the  prosperity  of 
the  West  and  to  the  prosperity  of  the  entire  country,  of  which  the 
West  is  only  a  part,  an  integral  part,  whose  interests,  are  .no  differ- 
ent from  the  interests  of  the  rest  of  the  country,  except  in  so  far  as 
the  communities  immediately  adjacent  to  water-power  enterprises 
are  those  which  will  get  the  first  and  most  important  benefit  from  the 
development  of  those  enterprises. 

It  has  been  said  so  often  now  that  it  is  trite  that  water  power  has 
this  great  advantage  over  any  other  source  of  motor  energy,  that  it  is 
not  destroyed  in  the  using,  but  is  constantly  renewed ;  that  it  is  there- 
fore of  the  greatest  importance  that  it  should  be  developed  rather 
than  we  shall  use  such  sources  of  energy  as  coal,  which  are  de- 
stroyed in  the  using.  We  ought  to  conserve  those  sources  and  utilize 
such  things  as  falling  water,  which  are  perpetually  renewed. 

Now,  there  are  two  great  classes  of  interests  that  are  naturally 
divergent  in  certain  aspects  and  vet  which  must  be  reconciled  or  co- 
ordinated if  any  progress  is  to  be  made  in  the  matter.  There  are 
the  interests  of  the  public  and  the  interests  of  the  private  individual, 
or  group  of  individuals,  that  does  the  developing;  then  there  is  the 
interest  of  the  locality,  and  the  interest  of  the  general  public  as  op- 
posed to  the  locality.  If  you  are  going  to  make  any  progress  at  all 
you  have  to  reconcile  and  coordinate  those  two  sets  of  interests. 

This  will  not  be  altogether  easy.  There  are  difficult  points,  but 
I  think  it  is  perfectly  clear  that  it  is  possible  to  adjust  both  of  those 
divergent  interests  on  a  fair  basis — ^a  basis  whicn  will  encourage 
development  and  protect  the  development  and  at  the  same  time 

Erotect  the  public  mterest  and  promote  that.  As  to  the  divergence 
Btween  the  interests  of  the  locality  and  the  general  or  State  or 
Federal  interest,  my  personal  view  is  that  this  is  a  bogie  man,  which 
only  needs  the  light  of  day  to  have  him  disappear.  It  is  my  opinion 
that  there  is  absolutely  nothing  in  a  rightly  considered  Federal  water- 
power  policy  that  does  not  embody  all  the  precise  things  which  a 
State  government  would  wish  to  have  embodied  in  a  State  policy. 
I  mean  that  just  as  I  state  it.  I  don't  think  there  is  a  single  thing 
in  a  rightly  considered  Federal  policy  that  ought  not  to  be  a  part  or 
a  rightly  considered  State  policy.  There  has  been  too  much  discus- 
sion of  State  rights  and  Federal  rights,  and  there  has  been  too 
little  discussion  of  State  functions  and  Federal  functions — ^too  little 
consideration  as  to  which  can  really  and  most  effectively  do  a  par- 
ticular thing  in  the  interests  of  the  public,  including  the  local  public. 
We  find  that  arbitrary  State  lines  disappear  in  a  great  many 
things.  There  is  nothing  clearer  than  that  the  lines  that  run  in  the 
West  between  States — ^wnatever  may  be  the  historical  facts  in  this 
connection  in  eastern  States — were  run  at  points  to  suit  local  admin- 
istrative convenience.  There  is  no  particular  reason  why  the  State 
line  between  North  and  South  Dakota  should  not  have  been  50  miles 
north  or  60  miles  south,  except,  possibly,  at  certain  points  where 
the  physical  conformation  of  tne  country,  geological  considerations, 
put  it  at  one  place  rather  than  at  another.  But  in  these  modern 
days  of  intercommunication  those  physical  difficulties  are  largely 
disappearing;  the  things  which  led  you  to  put  a  State  line  at  a  par- 
ticular point  in  the  past  are  rapidly  disapi>earing,  and  the  real  con- 
sideration now  is  the  function  of  administration — what  makes  a 
convenient  unit  of  administration ;  State  lines  woiild  now  be  located 
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80  that  the  population  and  the  territory  within  them  could  be  most 
effectively  administered  for  the  benefit  of  the  locality  and  the 
population.  And  having  found  that  modern  development  of  inter- 
communication has  produced  this  result  we  ought  to  ti-y  and  stop 
it ;  it  is  a  process  of  evolution  that  we  can  not  stop.  That  is  par- 
ticularly true  in  water-power  development,  because  water-power 
development  is  only  a  part  of  waterway  development;  as  we  study 
(his  question  we  find  it  almost  impossible  to  consider  the  use  of  water 
for  water  power  separate  from  the  use  of  water  for  other  purposes. 

The  officers  of  the  Department  of  the  Interior  and  of  the  Forest 
Service  of  the  Department  of  Agriculture  will  tell  you,  I  think,  that 
they  are  constantly  called  upon  to  consider  the  conflicting  interests, 
for  instance,  of  irrigation  and  water-power  development,  just  ex- 
actly as  the  War  Department  is  constantly  called  upon  to  consider 
the  conflict  and  the  adjustment  of  differences  between  the  use  of 
water  for  navigation  and  the  use  of  it  for  water  power  and  for 
municipal  purposes  and  domestic  uses.  It  is  all  one  question,  be- 
coming more  and  more  one  question  every  day.  There  are  many 
streams  that  rise  in  one  State  and  pass  from  that  State  into  another, 
or  into  a  series  of  State,  and  those  streams  may  or  may  not  be  naviga- 
ble in  any  one  of  those  States.  If  they  are  navigable  streams,  of 
course  they  raise  certain  questions,  yet  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  Chandler-Dunbar  case  has  come 
pretty  near  disposing  of  the  question  of  navigable  and  nonnavigable 
streams,  so  far  as  Federal  control  is  concerned. 

I  have  participated  in  discussions  before  committees  and  commis- 
sions where  it  was  practically  conceded  by  the  gentlemen  engaged  in 
the  discussions  that  certain  results  ought  to  be  brought  about ;  they 
all  agreed  upon  what  the  results  ought  to  be,  and  generally  agreed 
regarding  the  theoretical  means  that  should  be  used  to  produce  those 
results ;  but  the  real  question  that  was  under  discussion  was  whether, 
for  instance,  the  Federal  Government  had  a  constitutional,  technical, 
legal  power  to  accomplish  those  results  in  a  particular  manner,  and 
the  discussion  was  one  in  which  the  constitutional  lawjrer  seemed  to 
predominate.  I  look  back  with  some  personal  gratification  to  the 
time  when  it  was  regarded  as  a  rather  bold  prophecy  when  I  insisted 
that  when  the  Supreme  Court  of  the  Unitea  States  really  got  at  the 
question  they  would  wipe  those  difficulties  off  the  map  as  if  they  had 
never  existea,  and  no  member  of  this  committee  can  read  the  decision 
in  the  Chandler-Dunbar  case  without  coming  to  the  conclusion  that 
there  had  been  a  vast  waste  of  paper  covered  with  printers'  ink  in  the 
discussion  of  this  question.  Keams  and  reams  of  paper  covering 
Congressional  discussions,  in  committees  of  Congress,  and  in  the 
Senate  and  House,  have  been  filled  with  this  question  as  to  whether 
or  not  the  Federal  Government  has  any  power  over  navigable  streams 
except  to  say  a  particular  structure  would  or  would  not  interfere 
with  navigation.  The  Supreme  Court  said  it  had  nothing  to  do  with 
the  case  at  all.  The  Congress  of  the  United  States  is  given  complete 
power,  not  only — as  Senator  Root  said  in  the  debate  in  the  Senate — 
to  protect  navigation,  but  also  to  control  navigation ;  but,  way  above 
and  beyond  all  that,  to  promote  and  even  to  create  navigation. 

It  is  possible  now,  it  seems  to  me,  to  adopt  a  policy  with  regard  to 
waterway  development — ^not  only  water  power  development — a  com- 
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prehensive  policy,  without  drawing  these  nice  distinctions  between 
streams  that  are  navigable  and  those,  that  are  not  navigable,  or  be- 
tween the  portions  of  a  stream  that  are  navigable  and  the  portions 
that  are  not  navigable.  We  can  really  take  up  the  question  and  con- 
sider it  as  it  ougnt  to  be  considered,  treating  each  stream  as  a  unit 
from  source  to  mouth,  whether  part  is  on  the  Federal  domain,  or  it 
runs  between  banks  where  the  title  on  either  side  is  held  or  controlled 
by  private  owners.  This  question  should  be  taken  up  and  considered 
from  the  standpoint  as  to  what  is  the  best  thing  to  do  for  the  public 
interests,  including  the  particular  individual  whose  property  is  more 
immediately  concerned.  I  think  that  is  the  way  such  questions 
should  be  settled.  The  Federal  Government  is  the  only  power  that 
can  settle  it  and  settle  it  right,  and  the  settlement  should  include 
proper  recognition  of  local  or  State  interests.  The  Federal  Govern- 
ment is  the  onlv  agency  that  can  do  it,  for  States,  like  human  indi- 
viduals, are  selfish,  and  each  State  is  prone  to  fasten  its  attention  on 
its  own  particular  interests. 

Now,  during  my  incumbency  of  the  office  of  Secretary  of  the  In- 
terior we  had  an  unfortunate  controversy  in  connection  with  the 
State  from  which  Mr.  Taylor  comes,  over  the  upper  reaches  of  the 
great  streams  that  flow  to  the  south — the  Colorado  and  the  Rio 
Grande.  The  whole  question  was  this :  Whether  or  not  the  great  irri- 
gation project  which  had  been  started  by  the  Federal  Government 
at  the  Elephant  Butte  Dam  had  any  prior  rights  to  the  waters  neces- 
sary to  fill  the  dam  and  to  enable  the  territory  subservient  to  it  to 
be  properly  irrigated  and  cultivated,  or  whether  the  water  could  be 
diverted  in  the  State  of  Colorado  before  it  ever  got  down  there,  so 
that  a  large  portion  of  the  water  would  not  get  to  the  reservoir. 
Now,  that  was  a  pretty  big  question.  It  is  a  question  that  can  be 
discussed  from'  a  technical,  legal  point  of  view  as  to  the  rights  of 
the  Federal  Government  and  State  government;  it  is  a  question  that 
can  be  discussed  from  a  scientific  point  of  view,  as  to  whether  or 
not  the  use  of  the  water  in  the  Colorado  River  would  or  would  not 
substantially  affect  the  reservoir  and  irrigation  project  down  below. 
But  it  has  seemed  to  me  that  it  is  really  a  question  as  to  what  is  the 
right  thing  to  do  from  the  public  point  of  view,  and  what  is  the  fair 
way  to  develop  it  so  as  to  get  the  largest  results  to  the  largest  num- 
ber of  people,  bearing  in  mind  all  the  while  the  legitimate  interests 
of  the  locality,  I  attempted  to  get  the  officials  of  the  State  of  Colo- 
rado to  have  an  unofficial  commission  take  up,  in  the  first  instance, 
the  question  of  fact,  and  determine  whether  or  not  the  divergence  of 
the  waters  would  or  would  not  unjustly  affect  the  reservoir;  whether 
or  not  it  would  so  diminish  the  supply  of  water  as  to  seriously  affect 
that  reservoir,  and  I  hoped  they  would  find  there  was  no  conflict. 

But  the  disposition  of  the  State  authorities  at  that  time  was  to 
insist  on  their  technical,  legal  rights;  they  thought  they  had  a  very 
strong  case,  and  they  did  not  think  it  ought  to  be  left  to  any  adjust- 
ment by  the  Federal  Government  or  anybody  else;  they  simply 
wanted  to  stand  on  their  legal  rights.  They  got  the  case  into  th© 
courts,  and  the  decision  of  the  lower  couil  was  against  them,  and 
the  decision  of  the  court  of  appeals  was  adverse  to  them,  and  of 
course  that  put  the  boot  on  the  other  leg.  Now,  it  is  decided  that 
the  Federal  Government  has  complete  control  over  the  matter  and 
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vu^  ^^cretary  of  the  Interior  can  exercise  his  discretion,  and  it  seems 
Vo  T[\ft  t\\at  discretion  should  be  exercised  with  due  regard  to  both 
interests,  and  it  ought  not  to  be  a  technical  question  alone  or  a 
technical  question  of  law ;  and  so  with  regard  to  all  these  matters. 
I  think  that  we  are  all  agreed — those  of  us  who  are  trying  io  con- 
serve the  public  interests — as  to  what  ought  to  be  done,  and  that  is 
very  simply  stated.  It  is  to  promote  development  to  the  fullest 
extent  possible,  to  encourage  it  to  the  fullest  extent  possible  in  the 
public  interests,  but  not  to  promote  it  one  inch  beyond  the  point 
where  the  public  interests  are  adequatelv  and  effectively  protected. 
Then  every  legitimate  local  interest  should  be  recoffnized  to  promote 
the  largest  measure  of  usefulness,  and  the  power  oi  the  Federal  Gov- 
ernment should  be  used  to  make  that  effective. 

Now,  I  think  that  no  proper  control  or  regulation  of  water  power 
in  this  country  can  be  had  on  the  public  domain  unless  the  Federal 
Government  is  there  to  supplement  the  State  government,  and  to  use 
its  power,  so  far  as  it  can,  to  see  that  regulation  in  the  puolic  interest 
is  made  effective  and  constant  for  the  benefit  of  the  local  community. 
In  the  Department  of  the  Interior^  a  year  or  more  ago,  in  order  to 
test  this  case  out  we  got  up  a  series  of  regulations  covering  water 
power.  You  know  that  the  old  act  of  February  15,  1901,  provided 
that  the  Secretary  of  the  Interior  was  authorized,  under  general 
regulations  to  be  fixed  by  him,  to  permit  the  use  or  rights  of  ways 
through  the  public  land,  torests,  and  other  reservations  of  the  United 
States.  That  is  the  substance  of  that  act,  in  fact  it  is  practically 
the  entire  act  except  that  there  is  the  arbitrary  provision  at  the  ena, 
^^And  provided  further^  That  any  permission  given  by  the  Secre- 
tary 01  the  Interior  under  the  provisions  of  this  act  may  be  revoked 
by  him  or  his  successor,  in  his  discretion,  and  shall  not  be  held  to 
confer  any  ri^ht  or  easement  or  interest  in,  to,  or  over  any  public 
land,  reservation,  or  park." 

That  act  was  clearly  defective  in  two  respects :  First,  so  far  as  the 
5?ecretaiy  of  the  Interior  is  concerned,  it  is  confined  to  the  issuance 
of  permits  by  him  under  general  regulations.  The  regulations  would 
have  to  be  general  and  therefore  perfectly  uniform;  they  can  not 
take  into  consideration  the  fundamental  differences  existing  very 
frequently  under  different  circumstances,  and  he  is  not  given  oy  the 
act  the  right  to  impose  such  terms  and  conditions  as  he  may  deem 
in  the  public  interest.  Various  other  acts  of  Congress  which  confer 
powers  upon  him  expressly  provide  that  there  shall  be  terms  and 
conditions  imposed  by  him  under  those  acts.  But  the  act  referred  to 
does  not  contain  that  language,  and  the  result  is  that  the  question 
is  constantly  coming  up,  whether  or  not  the  Secretary  could  impose 
any  such  terms  and  conditions  in  a  permit  granted  by  him  except 
in  the  way  of  general  regulations  which  he  would  prescribe  to  put 
the  law  into  effect.  And  the  lawyers  have  struggled  over  that  for 
a  long  while.  It  was  on  account  of  that  language  in  part  that  I 
declined  to  act  in  the  Hetch  Hetchy  case,  as  you  know ;  and  I  think 
it  was  considered  by  this  committee,  and  you  did  put  in  the  bill  that 
was  finally  passed  quite  a  number  of  terms  and  conditions  that  vou 
thought  were  proper  to  protect  the  interests  of  the  public,  and  to 
protect  the  interests  of  the  city  of  San  Francisco. 

Now,  that  is  the  difficulty  that  we  face  from  the  point  of  view 
of  the  administrative  officer.    The  diflSculty  from  the  point  of  view 
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of  the  developer  is  that  this  provision  of  the  act  with  reference  to 
revoking  permits  will  be  found  very  objectionable.  You  had  an 
illustration  of  this  in  the  Hetch  Hetchy  case  where  the  original  grant 
was  made  by  Seci-etary  Garfield,  and  followed  up  by  an  order  from 
Secretary  Ballinger,  requiring  tne  city  to  show  cause  why  a  certain 
part  should  not  be  modified  later  on,  showing  what  kind  of  action 
could  be  taken  under  that  provision  for  revocation.  Now,  the  revoc- 
able feature  in  a  permit  not  only  works  to  the  disadvantage  of  the 
promotor  and  developer  and  investor,  but  it  will  also  work  to  the 
disadvantage  of  the  public.  It  is  perfectly  clear  that  the  public 
ought  not  and  can  not,  if  the  permit  is  revocale,  exact  such  terms 
and  conditions  as  it  otherwise  could  and  should  from  a  man.  In 
many  cases  we  may  have  a 'theoretical  right  to  do  a  thing  we  do  not 
e^rcise.  If  this  provision  is  in  the  bill  you  can  not  expect  the  per- 
mittee, under  those  circumstances,  to  make  the  same  sort  of  a  con* 
tract  with  you  that  he  otherwise  would.  In  my  opinion  it  will  work 
out  far  worse  for  the  public  than  it  will  for  the  water-power  man, 
because  the  water-power  man  knows  that,  as  a  matter  of  fact,  his 
permit  is  not  likely  to  be  revoked. 

What  has  happened  over  and  over  again  is  this,  and  they  will 
all  tell  you  that  it  happens  if  they  talk  to  you  as  franfely  as  they  have 
talked  to  me.  When  they  come  to  the  department  they  are  deter- 
mined to  drive  as  good  a  bargain  as  they  can  on  the  theory  that  it 
may  be  revoked;  they  will  point  out  all  the  disadvantages  of  that 
revocable  feature,  they  will  tell  you  that  their  financial  backers  will 
insist  on  a  large  discount  because  of  the  theoretical  possibilitv  that 
the  permit  may  be  revoked  and  will  say  that  he  always  asks  for 
higher  rates  of  interest  for  the  use  of  his  money  under  those  circum- 
stances. I  remember  the  representatives  of  the  Great  Falls  Power 
Co.,  of  Montana,  told  me  that  it  made  a  difference  of  several  million 
dollars  in  a  single  transaction.  Well,  after  all  that  is  done,  the 
banker  in  selling  the  bonds  will  tell  the  purchaser  that  while  there 
is  that  theoretical  right  in  the  Government  to  revoke  the  permit  there 
is  no  danger  of  its  ever  being  exercised.  He  krfows  that  no  Secretary 
of  the  Interior  would  exercise  that  power  arbitrarily,  and  this  results 
merely  in  foisting  on  the  public  a  heavier  carrjring  charge  than  would 
be  fixed  if  that  revocable  provision  were  not  in  the  permit.  So  far 
as  we  know  there  has  never  been  an  attempt  to  exercise  that  power 
of  revocation.  That  Hetch  Hetchy  case  is  the  only  one  tnat  I 
know  of. 

So  this  thin^  just  stands  as  an  obstacle  to  the  development  of  the 
water-power  sites  and  is  not  onlv  a  burden  upon  the  consumer  and 
the  public,  but  the  investor  as  well,  and  the  sooner  you  gentlemen  get 
rid  of  that  provision  the  better. 

In  the  two  reports  I  made  while  serving  as  Secretary  of  the  In- 
terior I  urged  as  strongly  as  I  knew  how  the  desirability  of  repealing 
that  provision,  but,  of  course,  in  repealing  it  it  is  necessary  that  you 
place  something  else  in  its  place  that  will  protect  the  public  interest. 
The  act  was  passed,  as  I  understand  it,  at  the  time  when  there  was 
considerable  discussion  as  to  what  kind  of  statute  ought  to  be  passed 
with  reference  to  the  water-power  question,  and  it  was  proposed  to 
take  up  the  question  of  the  terms  and  conditions  that  coula  be  im- 
posed ;  whether  there  should  be  compensation  paid  by  the  public,  and 
if  so,  in  what  way  and  cm  what  basis,  also  what  ought  to  be  the 
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length  of  the  grant,  and  should  the  public  have  the  right  to  take  it 
over  upon  its  termination?  I  recall  that  the  water-power  interests 
at  the  tinae  preferred  not  to  discuss  those  questions.  They  did  not 
like  to  raise  them.  In  fact  they  said,  Put  in  a  provisions  with  ref err 
ence  to  repeal  and  we  are  willing  to  take  it  that  way.  The  represent- 
atives on  the  other  side  were  willing  to  acquiesce  in  that  arrange- 
ment. And  if  that  provision  is  repealed  you  will  have  to  put  in 
place  of  it  some  adequate  provision  to  protect  the  public  interest  so 
that  if  the  grantee  did  not  do  the  right  thing  you  could  revoke  the 
lease.  The  time  ha^  gone  by  for  any  such  makeshift  legislation  as 
the  old  law.  In  order  to  bring  the  matter  to  a  head  the  Department 
of  the  Interior  adopted  general  regulations  and  printed  them,  which 
attempted  to  cover  this  question,  and  tfirow  into  concrete,  definite 
shape  the  idea  the  department  had  at  that  time  with  regard  to  regu- 
lating these  matters  under  the  legislation  then  in  force. 

We  sent  those  regulations  out  broadcast  throughout  the  country, 
especially  to  all  the  water-power  interests,  and  then  later  on  we  called 
a  conference,  I  think  it  was  in  November,  1912.  A  very  considerable 
number  of  the  representatives  of  the  water-power  interests  came  and 
participated  in  the  discussion.  The  conference  lasted,  I  believe,  for 
two  days.  There  were  also  representatives  of  certain  States,  such 
as  the  State  railway  company  commission  and  the  State  water  com- 
mission, of  California.  We  took  up  those  regulations  and  talked  over 
the  question  as  to  whether  or  not  each  particular  regulation  was  right 
and  whether  or  not  this  was  the  right  method  to  use.  I  believe  there 
are  present  in  the  room  here  to-day  quite  a  number  of  gentlemen 
who  pfirticii)ated  in  that  conference,  and  I  remember  that  the  re- 
markable thing  about  it  was  that  there  was  an  unusual  degree  of 
unanimity  of  opinion.  There  were  differences  of  opinion,  of  course, 
but  it  was  an  astonishing  thing  to  me  to  what  extent  we  were  able  to 
agree,  and  I  always  thought  that  the  reason  for  that  was  that  we  were 
trying  to  put  the  question  on  the  right  basis,  trying  to  find  out  what 
the  reflations  should  be  in  the  interests  oi  the  public. 

Mr.  Herbert  Knox  Smith,  in  his  report  as  Commissioner  of  Cor- 
porations, dated  March  14,  1912,  discussed  at  some  length  a  point 
which  was  discussed  in  my  annual  report  as  Secretary  of  the  Inn 
terior  for  the  previous  year,  that  is  for  the  year  ending  June  31, 191L 
and  I  want  to  call  attention  to  that  iust  a  moment.  You  will  fina 
it  on  pace  12  of  the  annual  report  of  the  Secretary  of  the  Interior  for 
the  fiscal  year  ending  June  30,  1911.  If  you  will  permit  me,  I  will 
read  this.     [Reading:] 

The  whole  subject  of  water-power  developmeut  aud  control  should,  In  my 
judgment,  receive  the  Immediate  consideration  of  Congress  and  constructive 
legislation  should  be  adopted  without  further  delay.  The  limited  powers  of  the 
Federal  Government  restrict  its  interest  in  this  subject  to  power  sites  of  two 
kinds — those  upon  the  public  domain  and  those  on  navigable  streams.  Some 
doubts  have  been  expressed  as  to  the  authority  of  Congress  to  control  the 
latter  effectively.  I  do  not  thinlc  that  these  doubts  are  Justified.  I  bellevd 
the  Federal  Government  has  adequate  constitutional  power  to  control  water- 
power  development  both  in  navigable  streams  and  up  t^e  public  domain  and  to 
exact  compensation  and  to  impose  proper  conditions  in  either  case.  It  is  also 
apparent  that  the  Federal  Government  can  act  more  effectively  than  the  States 
in  many  cases,  and  that  this  will  be  increasingly  true  as  long  distance  trans- 
mission and  the  yoking  together  of  distant  sources  of  water  power  not  on^y 
justify  but  require  the  extension  of  Federal  regulation  over  hydro-electrte 
enterprises  as  agencies  of  interstate  commerce.    Many  of  our  most  important 
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Streams  ure  Interstate  and  some  iDternational  in  character.    The  Stntes  them- 
selves have  called  and  are  calling  uiK>n  the  Federal  Government  to  improve 
and  to  protect  these  streams.     When  such   protection  and   improvement  de- 
velops water  power  or  adds  to   the  value  of  water  power  already  existing 
there  can  be  no  sutticieut  reason  adduced  why  the  cost  of  the  protection  and 
the  improvement  should  not  be  repaid  in  whole  or  In  part  out  of  the  values 
thus  created,  nor  can  there  be  any  adequate  reason  why  the  Federal  Govern- 
ment should  pay  the  cost  of  this  improvement  merely  to  turn  over  the  reve- 
nues to  the  States  to  be  used  for  other  purposes  than  water  development. 
Both  on  navigable  streams  and  on  the  public  domain  the  Federal  Government 
will  be  more  and  more  called  upon  to  make- expenditures  for  the  protection  of 
the  water  sheds  aud  of  the  streams  themselves.     This  expense  should  not  be 
borne  wholly  by   the  general   taxpayers  if  t'.ie  expenditure  produces  special 
local  benefits  of  the  kind  described.     On  the  other  hand,  the  development  of 
water  power,  especially   where  it   is   sold   in   the  form   of   electrical   energy 
for  lighting,  heating,  traction,  and  general  power  purposes,  gives  to  the  com- 
munity where  it  is  consumed  a  very  necessary  and  Important  interest  in  the 
prices  at  which  the  electric  energy  is  sold  and  in  the  character  of  the  service. 
The  regulation  of  both  prices  aud  service  should,  as  a  general  rule,  be  com- 
mitted to  the   State  and   to  its  agencies  delegated   for   that   purpose.     The 
locality  in  which  the  water  power  is  developed  also  has,  on  its  part,  a  legiti- 
mate interest  in  the  application  of  any  rental  which  may  be  exacted  for  such 
development. 

Let  me  say  that  this  question  of  the  extent  to  which  the  Federal 
Government  is  called  upon  to  make  expenditures  for  the  development 
of  water-power  resources  is  an  important'  one.  We  are  finding  more 
and  more  that  our  fore?t  rescrvcjs  have  an  importart  influence  on  the 
protection  of  the  watersheds  and  the  headwaters  of  the  streams,  aud 
Uongress  has  authorized  the  expenditure  of  millions  of  money  for 
that  purpose  solely,  and  the  researches  of  the  Geological  Survey 
made  two  years  ago  seem  to  me  to  conclusively  demonstrate  for  the 
first  time  on  a  scientific  basis  that  the  protection  of  the  forests  on  the 
watershed  has  an  influence  on  the  flow  of  the  streams. 

(Continumg  reading:) 

It  is  frequently  said  that  power-site  rentals  must,  in  the  last  analysis.  In- 
crease the  price  of  power  paid  by  consumers,  and  thus  be  drawn  from  the  local 
community.  Two  rensi»us  why  ii  is  not  true,  even  of  a  public  utility,  are  <?ug- 
gested.  In  the  first  place  there  are  frequently  two  localities — the  producing  and 
the  consuming  one — which  are  not  identical.  Electricity  generated  at  a  ix>int 
In  the  national  forests  of  the  Sierras  might  be  consumed  either  in  San  Fran- 
cisco or  Los  Angeles.  The  rentals  now  paid  for  this  development  by  the  hydro- 
electric companies  go  in  part  to  the  support  of  schools  and  roads  in  the  coun- 
ties where  the  forests  lie  and  in  part  to  the  Federal  Treasury  as  a  partial  offset 
to  the  expeuse  of  maiutaining  the  national  forests.  It  is  substantially  true  to 
say  that  the  water-power  revenue  is  expended  in  the  mountains  where  the 
power  is  developed.  Should  this  benefit  be  taken  entirely  from  the  mountain 
coumiunities  and  bestowed  upon  the  cities  in  the  form  of  cheaper  electric  power? 
This  conflict  between  the  Interest  of  the  producing  and  consuming  communities 
is  destined  to  increase  as  better  knowledge  and  improved  apparatus  give  a 
longer  aud  long?r  radius  of  high-tension  electric  transmis-slon. 

Power  plants  on  either  side  of  the  Sierras  now  hook  up  and  utilize  the  full 
eflSciency  of  their  resources  and  greatly  increase  the  stability  of  the  plants 
established,  due  to  the  fact  that  the  conditions  on  the  two  sides  of  the  moun- 
tains may  be  radically  different — wftter  may  be  scarce  on  one  side  and  plentiful 
on  the  other.  In  this  way  It  can  all  bo  UKod  on  one  side  for  one  purixise  and  on 
the  other  side  for  another  purpose. 

The  best  illustration  to  use  to  emphasize  the  fact  that  great  im- 
provement has  l)eon  made  in  the  matter  of  long-distance  transmission 
is  found  in  the  doctnlication  of  the  Milwaukee  &  St.  Paul  Bail- 
road,  their  main  line  through  Montana.  There  are  several  hundred 
miles  under  actual  process  of  electrification.    We  know  that  for  a 
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lon^  time  this  matter  has  been  talked  about  as  something  that  would 
likely  come  to  pass  a  long  distance  in  the  future,  but  it  has  come  much 
more  rapidly  than  most  of  us  have  anticipated.  Under  these  same 
conditions  and  circumstances  it  is  an  important  question  as  to  what 
you  are  going  to  do — as  to  whether  you  are  going  to  take  power  gen- 
erated in  one  State  and  take  it  over  into  anotner  State  and  use  it,  and 
trust  to  regulating  agencies  of  one  State  or  another ;  or  whether  you 
are  going  to  exact  compensation  from  the  people  of  one  State  and 
use  It  for  the  benefit  of  the  people  of  another  State.  The  Federal 
agency  is  the  only  agency  that  can  decide  that  question.  We  have 
talked  about  two  States  harmoniously  carrying  on  something  of  this 
kind,  but  we  have  not  a  single  illustration  of  which  I  have  any 
knowledge. 

I  have  in  mind  an  illustration  of  the  Federal  Government  and 
a  State  government  getting  together.  That  has  been  done  in  Oregon, 
whei*e  one  of  the  last  things  I  had  the  pleasure  of  participating  in 
as  Secretary  of  the  Interior  was  the  making  of  an  agreement  under 
which  there  is  being  carried  on  a  very  extensive  investigation  with 
a  view  to  utilizing  the  full  water  resources  of  the  Deschutes 'River 
and  Valley  for  the  purposes  of  u'rigation  and  otherwise.  The  Fed- 
eral Government  and  the  State  government  are  joining  in  the  ex- 
penditure for  this  investigation,  and  the  benefit  will  be  mutually  for 
the  public  and  private  lands  involved.  There  was  no  difficulty  about 
getting  together  on  that  subject.  As  soon  as  the  people  out  there 
developed  the  disposition  to  agree  about  this  matter  there  was  no 
hitch  m  the  proceedings  anywhere,  and  we  had  no  difficulty  at  all. 
In  that  case  the  Federal  Government  onlv  wished  to  develop  the 
public  lands  in  that  particular  locality,  and  the  development  was  of 
mere  interest  to  the  State  of  Oregon  than  it  was  to  anyone  else.  To 
secure  such  development  is  a  matter  of  far  greater  concern  to  the 
State  than  any  question  of  money  or  revenue  that  can  be  exacted  by 
the  Federal  Government.  You  have  to  choose  the  kind  of  develop- 
ment you  wish  to  get,  and  that  is  the  trouble  with  some  of  our  West- 
em  States.  They  are  not  quite  willing  to  face  that  question.  In 
the  matter  of  development  of  water  power,  as  with  coal  lands,  you 
have  to  decide  on  what  your  policy  is  to  be — whether  you  want  to 
create  conditions  under  which  comparatively  few  men  can  go  in  and 
make  a  lot  of  profit,  or  do  you  want  to  create  conditions  where  those 
things  can  be  developed  at  a  reasonable  profit  and  for  the  greatest 
benefit  of  the  community  as  a  whole,  cheapening  the  cost  of  power 
and  improving  their  condition  in  other  respects! 

This  is  really  a  matter  which  you  can  not  determine  bjr  dollars 
and  cents.  That  may  be  true  in  the  mining  of  coal,  but  it  is  not 
true  with  respect  to  the  development  of  water  power,  which  has  an 
effect  on  the  whole  community  and  results  in  commercial  and  manu- 
facturing and  industrial  development — everything  that  depends  on 
cheaper  power.  These  are  the  things  you  have  to  choose  between, 
and  you  can  not  work  both  of  them.  ^  You  can  not  exploit  these 
resources  for  the  general  welfare  and  give  the  profit  to  a  few  men; 
you  must  control  them  in  the  public  interest  and  secure  the  production 
of  cheaper  power  for  the  benefit  of  the  community  as  a  whole;  that 
is  the  choice  you  have  to  make,  and  T  believe  that  the  public  control 
of  hydroelectric  power  will  do  this  better  than  anything  else. 

a244a->i] 
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^  Some  European  communities  have  developed  that  situation  to  th^ 
highest  extent,  so  that  they  can  take  electric  power  and  carry  i% 
with  a  single  wire  into  communities  where  modern  machinery  makes 
articles  of  great  value  to  so  into  the  markets  of  the  world  and  conu 
pete  there  successfully.  Now  the  extent  to  which  cheaper  hydror 
electric  power  can  be  utilized  in  that  way  is  only  faintly  appreciated, 
in  my  judgment,  and  the  wisest  thing  which  the  Federal  Government 
can  do  is  to  foster  a  policy  that  will  never  fail  to  have  that  end  in 
mind.  Make  it  possible  for  any  man  with  a  small  capital  to  set  up 
an  establishment  and  get  his  power  for  making  the  articles  he  in« 
tends  to  manufacture.  The  necessity  for  a  large  investment  now 
stands  as  a  handicap  to  the  small  manufacturer  and  works  to  tha 
big  man's  advantage.  The  small  man  can  not  buy  large  quantitiea 
of  machinery,  and  he  can  not  build  the  big  power  plant  for  making 
articles  of  commercial  use.  The  large  factory  is  merely  a  dui)Iica« 
tion  of  machines;  each  one  is  a  unit,  and  it  is  possible  for  a  single 
man  to  carry  on  a  business  with  one  or  two  machines  at  comparar 
tively  small  expense  and  yet  make  a  reasonable  profit  if  he  is  able  to 
secure  cheap  power.  If  this  Government  will  take  the  necessary 
steps  to  develop  our  sources  of  power  in  order  to  bring  these  benefits 
to  the  communities  where  it  is  available,  giving  the  right  encourage-? 
ment  to  the  financial  interests,  and  at  the  same  time  providing  fov 
the  proper  Government  control,  we  will  begin  to  make  real  progress* 

Now,  I  say  here  [reading]  : 

But  even  if  the  Interests  of  the  producing  and  consuming  communitios  wer^ 
Ideiitlcfll,  A  reduction  or  nbolition  of  wnter-power  rentals  could  not,  as  a  gen* 
era  I  rule,  re^lt  in  lower  prices  for  electric  energy.  This  is  due  to  the  fact  tha| 
electricity  is  generated  not  only  by  water  power,  but  also,  and  still  more  ex? 
teusively,  by  steam  power.  There  are  very  few  communities  where  wate» 
power  is,  even  approximately,  the  sole  generating  agent. 

Let  us  suppose  that  you  had  a  local  public  utility,  say  in  Denver,  py 
Portland,  Oreg.,  and  it  was  under  effective  State  or  municipal  coi^r 
trol,  could  you  say  what  the  price  would  be  for  energy  developed  by 
Ijirater  power  and  that  there  would  be  another  price  per  horsepower 
for  energy  developed  by  steam?  The  probabilities  are  that  such  ^ 
regulation  would  oe. legally  objectionable,  but  let  us  suppose  thai 
ive  got  by  the  legal  point  by  some  means  or  other  so  as  to  put  thaj 
power  in  the  regulating  agency,  how  could  it  exercise  it?  Hoy? 
pould  it  or  anybody  decide  what  the  price  of  power  should  be  if  der 
veloped  by  steam  or  if  developed  by  water  power?  Favoritism  woul4 
be  inevitable.  You  could  not  say  to  one  man  that  he  should  hav§ 
hydroelectric  power  at  so  much  per  horsepower  and  to  another  man 
that  he  should  have  power  generated  by  steam  at  another  price  per 
horsepower.  I  do  not  think  that  you  could  fairly  work  it  out  wher^ 
steam  and  hydroelectric  power  were  both  generated  at  once  unles§ 
they  were  owned  absolutely  together  so  as  to  oe  an  absolute  monopoly 
and  adequately  supply  the  entire  demand,  and  you  would  probably 
find  no  place  where  that  would  be  true.  So  tnat  the  difficulty  of 
protecting  the  public  by  regulating  the  prices  of  service  of  hydro« 
electric  energy  are  very  great.    . 

(Continuing  reading) : 

The  public  can  not,  as  a  practical  matter,  fix  one  price  in  the  same  locality 
for  the  same  commodity  generated  by  steam.  To  do  this  where  hydroelectric 
energy  can  not  supply  the  whole  demand  would  give  a  great  and  unjust  a<N 
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nuitage  to  an  arbitrarily  chosen  and  fayored  class  of  consumera  Now,  steam 
l8  genernlly  the  more  costly  producing  agent  and  therefore  the  price  of  elec- 
trielty  geaerated  by  water  power  is,  in  any  locality,  normally  fixed  by  and  but 
little  lower  than  the  price  of  electricity  generated  by  steam  power.  Public  regu- 
lation  may  reduce  these  two  prices  together,  but  the  minimum  limit  of  such 
reduction  must  b«  that  price  at  which  a  well-equipped  and  well-managed  steam 
plant  could  earn  a  proper  return.  This  minimum  limit  is  generally  well  above  a^ 
fair  return  on  the  actual  cost  of  water-power  development.  The  difference  goes 
to  the  hydroelectric  corporation,  unless  retained  for  the  public  by  rentals  or 
taxes  paid  into  the  Public  Treasury  and  expended  for  public  purposes. 

I  am  aware  of  the  fact  that  there  is  a  general  tendency  toward  the 
development  of  steam-generating  machinery  and  apparatus,  prob- 
ably more  so  than  toward  the  development  of  water-power  machinery. 
One  of  the  most  remarkable  facts  in  connection  with  the  electric 
development  is  the  fact  that,  we  apparently  have  increased  our 
ability,  by  inventive  processes  and  otherwise,  to  develop  electricity  by 
steam  far  more  rapidly  than  by  water  power.  But  that  is  only  an 
incident,  as  I  see  it,  in  the  general  situation.  It  is  going  to  disap- 
pear whatever  may  be  the  present  conditions,  as  fuel — whether  it  is 
coal  or  what  not — becomes  more  expensive,  and  I  think  it  is  inevitable 
that  public  attention  is  going  to  be  drawn  and  attracted  toward 
hydroelectric  development.  It  is  the  necessity  of  the  case  that  leads 
to  development.  'We  would  not  have  developed  the  gasoline  engine 
to  its  higb  state  of  efficiency  if  it  had  not  been  for  the  automobile, 
and  if  it  had  not  been  for  the  automobile  we  would  not  have  had  any 
aeroplanes,  for  they  would  not  have  had  any  engines.  I  have  the 
utmost  faith  in  development  of  that  kind  and  believe  that  the  im- 
portance of  the  economic  necessities  of  the  case  will  fully  justify  and 
encourage  the  use  of  this  resource.  It  doesn't  destroy  itself  in  the 
using,  and  I  believe  that  it  is  along  this  line  that  we  will  find  the 
greatest  development  in  the  future. 

But  I  have  taken  up  too  much  time  in  a  general  discussion  of 
these  matters.  I  would  like  now  to  refer  briefly  to  certain  features 
of  this  bill. 

Let  me  say  first  on  the  State  and  Federal  question,  one  reason  why 
1  have  been  in  favor  of  having  the  Federal  Government  obtain  con- 
trol, is  because  it  will  make  these  large  expenditures  for  the  protec- 
tion of  the  stream  and  for  the  protection  of  our  watersheds.  You 
can  not  expect  the  States  to  increase  their  expenditures  in  that  regard, 
but  they  will  rather  diminish.  In  addition  to  that  the  Federal  Gov- 
ernment will  be  the  effective  regulating  agency.  We  found  this  to 
be  true  in  the  case  of  the  Carey  Act.  We  found  that  the  States  were 
not  equipped  with  the  proper  machinery  and  officials  to  look  after 
the  Carey  Act,  that  is  the  underlying  feature  of  the  failure  of  all  the 
Carey  Aet  projects.  The  States  could  not  afford  to  pay  the  salaries, 
and  they  had  nothing  to  offer  in  the  way  of  the  probable  reputation 
to  be  secured  equal  to  what  the  Federal  service  offers.  The  States 
really  could  not  afford  it,  and  there  is  some  justification  in  the  claim 
that  they  were  unable  to  create  the  necessary  State  machinery  for 
carrying  out  the  provisions  of  that  act.  I  think  the  Federal  agency, 
with  the  machinery  it  has  available,  is  apt  always  to  be  more  effective 
because  of  these  facts ;  besides  that,  the  Federal  Government  has  the 
whole  country  to  deal  with.  The  Federal  Government  will  be  able 
to  pay  the  proper  men  for  carrying  on  this  work,  and  it  always  af - 
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fords  an  opportunity  for  interesting  the  man  of  ambition  who  is 
willing  to  undertake  the  work  and  take  less  than  he  would  get  in  some 
private  employment. 

Another  matter  I  wish  to  refer  to  is  the  increasing  development  of 
long-distance  transmission  which  bears  an  important  relation  to  the 
possibilities  of  connecting  up  separate  streams  and  yoking  up  differ- 
ent localities,  which  further  makes  it  essential  that  the  Federal  Gov- 
ernment should  retain  its  general  control  of  the  situation.  It  should 
retain  this,  not  in  conflict  with  the  State  at  all,  there  is  no  necessitv 
for  conflict  unless  you  persist  in  putting  in  some  provision  here  which 
will  cause  it.  You  will  have  destroyed  one  of  the  principal  grounds 
of  conflict  when  you  make  it  plain  that  the  local  community  is  to  get 
all  the  benefit  without  any  expense,  sjid  if  you  do  the  other  thing — 
provide  for  only  such  regulation  of  local  service  as  the  State  com- 
mission or  other  agency  is  to  have  the  primary  responsibility  for, 
and  that  the  Federal  Government  is  only  to  come  in  as  a  secondary 
matter — ^you  will  have  granted  everything  which  the  local  conmiunity 
can  have  any  interest  in.  It  is  only  possible  for  three  things  to  arise 
of  any  real  interest  to  the  community.  The  first  question  is  the  ssjerv- 
ice,  that  is  primary  and  more  important  than  anything  else ;  the  sec- 
ond is  a  reasonable  rate  of  charge  for  that  service";  and  the  third  is 
a  statement  of  what  you  are  going  to  do  with  the  money.  If  you 
are  going  to  spend  it  locally  that  objection  is  gone;  there  can  be  no 
conflict  on  that  point. 

There  is  only  one  thing  else  that  can  be  claimed  and  that  is  that 
the  State  officials,  per  se,  the  State  legislature,  the  State  governor, 
the  State  officials  generally,  want  to  run  it  themselves.  If  the  things 
are  done  that  I  mentioned;  that  could  be  really  the  only  difficulty. 
If  you  will  burrow  down  underneath  the  objections  likely  to  be  raised 
you  will  find  that  the  real  secret  of  the  whole  trouble  is  the  fact  of 
the  desire  of  the  people  of  the  State  to  get  control  of  these  things  for 
reasons  that  are  not  in  the  public  interest.  In  the  great  majority  of 
rases  the  desire  of  the  people  interested  in  these  matters  is  that  it  be 
subject  to  State  control,  because  they  believe  that  they  can  promote 
these  things  to  a  much  better  advantage;  that  they  can  get  better 
terms  than  they  could  from  the  Federal  Government.  They  stand 
more  chance  of  monopolizing  the  machinery  of  the  State  government 
to  their  own  advantage  than  they  would  with  the  Federal  Govern- 
ment. But  you  would  find,  in  the  case  of  the  most  intelligent  men 
at  least,  that  the  people  proposing  to  develop  a  water  power  of  any 
great  magnitude  would  prefer  to  have  Federal  regulation  than  State 
regulation,  because  of  these  restrictive  measures  that  might  be  placed 
upon  them.  They  would  prefer  it  for  that  reason,  and  they  will  tell 
you  if  they  talk  to  vou  as  frankly  as  they  have  to  me,  that  it  would 
be  better  for  them,  because  they  would  be  less  liable  to  unreasonable 
exactions  that  would  be  made  upon  them.  They  feel  that  Federal 
regulation  is  more  apt  to  view  the  situation  in  its  broader  aspect. 
The  Federal  Government  would  be  able  to  appreciate  what  was  going 
on  in  Massachusetts,  Colorado,  Montana,  or  elsewhere,  and  will  be 
looking  at  the  development  of  the  art  in  the  broadest  possible  way. 
Assuming  the  same  degree  of  intelligence,  it  is  likely  that  the  Federal 
agency  will  be  able  to  appreciate  andtake  into  account  all  these  things 
much  better  than  the  State  agency  would  be  able  to  do. 
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But  YOU  will  find,  as  I  noticed  in  this  conference  we  had  in  the 
office  of  the  Secretary  of  the  Interior  in  November,  1912,  that  it  is 
ft  singular  thing  that  the  most  logical  plea  from  the  standpoint  of 
State  control,  the  most  eloquent  plea  will  be  made  by  the  representa- 
tives of  the  very  considerable  water-power  interests.  I  recall  very 
well  how  one  of  the  representatives  of  those  interests  who  was  preseat 
at  the  conference  waxed  most  eloquent  over  it,  whereas  the  official 
representatives  of  the  State  of  California,  in  which  the  gentleman's 
development  was  made,  stated  that  the^  could  see  no  conflict  whatever 
between  the  State  and  Federal  authorities,  and  could  not  see  that  a 
single  regulation  had  been  imposed  which  they  were  not  willing  to 
accede  to.  That  is  the  way  you  will  find  the  different  representatives 
look  at  the  proposition.  The  gentleman  who  represented  the  in- 
vestor who  probably  lived  in  New  York^  who  was  after  the  develop- 
ment of  a  water-power  site  in  California  through  a  California  cor- 
poration, grew  very  eloquent  over  the  terrible  injustice  of  requiring 
the  people  of  California  to  share  with  the  Federal  Government  the 
control  of  these  water-power  resources, 

Mr,  Wells.  Mr.  Chairman,  they  were  incorporated  in  Wyoming. 

Mr.  FiSHEB.  Then  he  was  all  the  better  qualified  to  represent  the 
local  point  of  view  most  fairly — speaking  for  a  Wyoming  corporation 
doing  business  in  California  and  ownea  in  New  York. 

I  have  here  the  stenographic 'transcript  of  that  conference  which 
I  have  referred  to.  I  regret  to  say  that  in  a  fit  of  economy  our 
then  esteemed  chief  clerk  instead  of  calling  in  some  regular  reporters 
drafted  some  stenographers  from  the  different  bureaus  who  were 
not  accustomed  to  taking  proceedings  of  that  kind;  in  consequence 
\vhen  we  got  to  talking  pretty  rapidly  and  the  cross-fire  became  hot,  this 
report  is  a  fearful  and  wonderful  thing.    I  remember  that  it  was  in 

Erocess  of  revision,  but  at  the  time  I  left  the  department  it  had  not 
een  completed.  I  asked  Mr.  Eshelman,  who  was  the  chairman  of 
the  California  State  Railroad  Commission,  whether  the  theory  of 
Federal  and  State  cooperation,  outlined  in  these  regulations,  and 
more  particularly  in  the  explanation  which  we  had  tried  to  give  of 
them,  seemed  to  be,  generally  speaking,  the  only  proper  way  of 
solving  the  question,  and  particularly  of  coordinating  State  and 
Federal  officials,  to  which  Mr.  Eshelman  replied : 

I  would  have  no  hesitancy  in  answering  that  in  the  affirmative,  that  I  do  not 
think  these  charges  should  be  fixed  by  the  Federal  Government  in  nn  amount 
which  would  amount  to  practically  rate  fixing.  The  commission  suggested  that 
those  heavy  charges  would  exist  coordinately  with  reference  to  the  generation 
of  power  for  private  properties,  and  that  it  would  form  a  heavy  charge  upon 
public  utilities.  That  being  the  case,  I  would  say  that  I  agree  absolutely  that 
there  should  he  not  only  coordination  of  the  work,  but  where  there  is  any  doubt 
or  there  will  be  an  overlapping  of  Jurisdiction  or  any  authority  in  any  regard, 
I  think  that  It  should  be  taken  care  of  by  both  the  Federal  and  the  State  Gov- 
ernments. 

Then  I  asked  Mr.  Eshelman  what  he  thought  of  the  matter  I  read 
from  mv  annual  report,  which  I  have  read  to  you  here,  and  he  re- 
plied :  "As  to  the  general  scope  of  that  I  heartily  agree." 

Now,  I  turn  to  this  bill.  I  think  that  the  bill  furnishes  an  ad- 
mirable basis  for  discussion  before  your  committee,  and  though  it 
will  doubtless  be  amended  as  the  result  of  your  deliberations,  I  believe 
that  in  every  substantial  way  it  will  me^n  a  step  forward. 
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I  might  say  that  these  regulations,  as  you  know,  prepared  after  this 
conference,  were  amended,  and  then  we  took  up  several  questions, 
pending  matters,  and  one  in  particular  was  an  application  by  the 
Great  Falls  Power  Co.  of  Montana.  These  regulations  were  put 
into  effect  with  respect  to  that  company,  and  they  are  now  operating 
under  a  permit  and  developing  the  power  which  is  furnished  for  the 
Milwaukee  &  St.  Paul  main  hne.  Those  regulations  were  embodied 
in  their  permit,  and  they  were  perfectly  acceptable  to  that  company. 
The  president  of  that  company  has  stated  that  he  found  when  dealing 
with  the  department  that  they  did  not  ask  anything  in  which  he  did 
not  believe  they  were  perfectly  justified. 

It  is,  perhaps,  violating  no  confidence  if  I  say  to  you  that  after 
the  final  discussion  one  particular  man,  who  was  an  attorney  for  a 
promoter  who  had  been  trying  to  get  certain  of  these  regi'ilations 
modified,  came  to  me  and  wanted  to  know  if  he  had  gone  just  as  far 
US  he  could,  and  I  told  him  yes;  and  then  he  asked  if  there  was 
nothing  else  that  he  could  say  with  the  idea  of  having  the  regulations 
amended,  and  I  said  absolutely  no;  and  then  he  said  that  he  had 
done  everything  he  could  for  his  client,  but  he  felt  that  all  along  I 
had  been  perfectly  right.  That  is  the  way  you  will  find  a  great  many 
of  these  people.  If  you  let  them  thoroughly  understand  that  you 
have  only  the  public  mterest  in  view  and  that  you  are  merely  going 
to  protect  those  interests,  and  that  at  the  same  time  you  are  dealing 
just  as  fairly  with  them  as  you  can,  then  you  will  have  little  diflB- 
culty  in  arriving  at  terms  satisfactory  to  everyone. 

But  I  would  like  to  say  that  personally  I  believe  the  dice  ought 
t^  be  loaded  a  little  bit  m  their  favor.  The  development  of  an^ 
public  utility,  water  power  or  otherwise,  is  going  to  be  a  big  proposi- 
tion, and  anybody  who  is  going  to  put  his  time  and  money  and 
energy  into  developing  a  utility  of  this  kind  should  have  every 
possible  encouragement  from  the  Government.  I  believe  you  should 
constantly  hold  out  every  inducement  to  capital  and  energy  and 
brains  and  enterprise  to  proceed  with  this  development,  for  the  pub- 
lic is  much  more  concerned  with  securing  better  and  cheaper  service 
in  this  respect  than  they  are  with  almost  anything  else,  particularly 
in  the  localities  most  affected.  You  should  be  most  liberal  with  theni^ 
because  you  want  to  create  a  desire  on  their  part  to  carry  on  this 
development.  •  At  the  same  time  you  should  remember  you  are  han- 
dling the  public  resources,  and  if  you  give  anything  more  than  is 
necessary  to  encourage  ligitimate  development,  that  would  not  be 
right. 

Mr.  Ryan,  who  is  president  of  the  Great  Falls  Power  Co.,  and  who 
made  that  statement  to  me  I  referred  to,  is  also  president  of  the 
Amalgamated  Copper  Co.,  and  we  may  assume  that  he  did  not  go 
into  an  arrangement  of  this  kind  from  any  sense  of  compulsion. 
There  is  no  reason  for  assuminc  that  these  gentlemen  thought  other- 
wise than  that  we  had  treated  them  most  liberally.  They  were  thor- 
oughly satisfied  and  said  $o. 

To  get  back  to  the  bill.  I  notice  the  first  section  reads  that  the 
Secretary  of  the  Interior  be,  and  hereby  is,  authorized  and  em- 
powered, under  general  regulations  to  be  fixed  by  him,  to  lease  any 
part  of  the  lands  and  other  property  of  the  United  States,  including 
Alaska.    There,  I  think,  you  ought  to  go  a  little  further  than  that 
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and  make  it  something  like  this :  '^  Under  such  terms  and  conditions 
is  he  may  prescribe  not  inconsistent  with  the  provisions  of  this  bill," 
lo  as  to  get  rid  of  the  inflexibility  of  general  regulations. 

Under  this  bill  the  Secretary  would  be  met  by  something  of  the 
6ame  difficulty  we  have  now  under  the  present  law,  namely,  that  he 
can  not  deal  with  any  of  these  cases  pxcept  under  general  regulations, 
&nd  you  will  come  to  the  point  where  you  want  to  meet  a  particular 
situation;  you  can  not  do  it  without  modifying  your  regulations 
and  you  may  not  want  to  modify  them  with  regard  to  other  situa- 
tions, and  I  think  there  ought  to  be  some  flexibility.  If  you  give 
the  Secertary  power  to  modify  the  terms  and  conditions  not  incon- 
sistent with  the  terms  of  the  bill,  it  seems  to  me  it  would  be  a  wise 
thing;  and  I  sa^  that  because  I  apprehend  that  is  really  what  ie 
intended  in  the  bill. 

For  instance,  take  section  12,  on  the  last  page,  which  says : 

That  any  such  lease  may  be  forfeited  and  canceled  by  appropriate  proceed- 
ings only  in  a  court  of  competent  jurisdiction  whenever  the  lessee,  after 
reasonable  notice,  as  prescribed  in  the  lease,  shall  fail  to  comply  with  the 
terms  of  this  act  or  with  such  conditions  not  inconsistent  herewith  as  may  be 
specifically  recited  in  the  lease. 

It  evidently  contemplates  conditions  not  inconsistent,  and  I  would 
not  leave  that  matter  to  a  question  of  the  probable  construction  of 
some  law  officer,  but  would  cover  it  specifically,  it  seems  to  me.  That 
is  really  the  most  important  thing,  as  I  see  it. 

The  next  thing  is  this  question  of  rentals.  That  is  in  section  S, 
page  5.    It  reads: 

That  for  tbe  occupancy  and  use  of  lands  and  other  property  of  the  tinited 
8tat<M  permitted  under  this  act  the  Secretary  of  the  Inteiior  is  authoriEed  to 
fix  in  the  lease  and  collect  charges  or  rentals  for  all  power  developed. 

That  language  might  necessitate  or  might  be  held,  departmentally 
to  necessitate,  providing  for  the  rental  at  a  fixed  sum,  because  of  the 
use  in  there  of  the  word  "  fixed "  without  other  language.  That 
might  be  held  to  be  inconsistent  with  the  theory  of  a  periodical 
readjustment  of  rentals. 

Now,  my  own  notion  of  it  is  it  ought  to  start  with  very  nominal 
iharges,  that  the  charge  ought  to  be  small  at  the  start,  and  it  ou^ht 
to  be  purposely  small  so^as  to  encourage  develomnent  and  to  give 
time  to  build  the  plant  and  get  into  operation.  The  charge  can  be 
put  on  a  nominal  basis  and  then  periodically,  say  periods  of  lO 
years,  that  mattei  ought  to  be  readjusted.  That  is  the  provision  of 
the  Montana  lease,  and  that  is  the  provision  in  some  of  the  other 
leases.  There  ought  to  be  appropriate  language  to  protect  the  in- 
vestor and  there  ought  to  be  a  sort  of  periodical  readjustment,  and  I 
think  that  is  in  the  interest  of  the  investor  as  well  as  in  the  interest 
ef  the  public. 

If  the  Secretary  has  to  fix  the  rental  for  a  long  term,  of  course, 
as  he  naturally  cotdd,  he  would  say :  Well,  now,  I  have  to  fix  it  for 
50  years.  I  have  got  to  put  it  up  high  enough  so  that  it  will  be  sub- 
stantial. And  then  a  power  developer  does  not  know  how  it  is  goinj^ 
to  work  out.  It  depends  on  the  market,  it  depends  on  the  competi- 
,iion,  and  a  great  many  other  things ;  and  I  think  both  the  public 
and  the  private  interests  will  be  much  better  protected  by  periodical 
readjustmenta 
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That  language  ought  to  be  modified  in  some  way  so  as  to  permit 
that.  It  may  be  you  want  the  Secretary  to  follow  that  coui-se,  and 
it  ought  to  be  within  his  power,  in  his  discretion,  to  do  it.  It  may 
be  you  want  to  leave  it  sufficiently  flexible  so  that  if,  for  instance, 
and  the  power  people  want  to  make  the  readjustment  period  20 
years  instead  of  10,  and  you  are  convinced  that  is  right,  tne  longer 
period  could  be  specified.  Or,  as  has  been  suggested,  the  first  rental 
might  run  for  a  long  period,  say  20  years,  and  then  might  be  adjust- 
able by  decades  after  that.  There  are  various  ways  of  meeting  those 
things  and  I  think  there  ought  to  be  sufficient  flexibility  in  the  ad- 
ministrative officer's  discretion  to  cover  it. 

I  have  not  had  time  to  frame  any  language  to  govern  that,  but  it 
seems  to  me  that  ought  to  be  done. 

I  am  taking  these  questions  up  roughly,  in  the  order  of  their 
importance,  as  they  impress  me. 

And  then  there  is  the  question  of  what  is  going  to  happen  at  the 
end  of  the  50  years.  This  bill  is  an  absolute  grant  for  50  years, 
and  then  an  indefinite  and  continuing  grant  perpetually  after  that; 
there  is  no  time  limit  on  it  at  all. 

That  is  going  pretty  far.  It  is  going  further  at  this  time  than 
most  of  the  power  people  have  asked.  There  have  been  provisions 
suggested  that  if  a  lease  is  not  renewed  at  the  end  of  the  50  years, 
then  the  lessee  ought  to  be  paid  a  reasonable  price  for  the  value  or 
his  property  if  it  is  taken  over  by  the  Government,  or  if  the  Govern- 
ment authorizes  somebody  else  take  it  over.  This  bill  does  not  go 
on  that  theory,  and  I  think  that  is  a  question  which  should  be  given 
very  careful  consideration.  Fifty  years — the  ordinary  argun:ent  is 
that  the  grant  ousht  to  be  long  enough  to  finance  the  bonds.  Well, 
you  may  put  it  down  as  a  sa&  proposition  that  no  bonds  runnins| 
over  50  years  will  ever  be  issued  on  a  power  plant.  As  a  matter  of 
fact,  they  are  usually  much  less  than  that;  the  bondholder  does 
riot  want  to  have  the  bonds  running  for  50  years.  They  want  to 
take  in  anything  from  20  years  and  up,  many  of  them  for  30  yen  i"s. 

You  have  taken  care  of  that  matter  if  you  provide  for  the  ipay- 
roent  on  appraisal  of  the  property  or  payment  of  a  fair  value  it  tfie 
lease  is  not  renewed.  I  do  not  know  but  what  you  have  covered 
that  now  better  than  this  way.  You  have  had  some  work  in  this 
committee  on  the  coal-leasing  bill,  and  have  had  some  suggestions 
on  that  matter,  and  I  think  in  line  with  this. 

The  Chairman.  This  is  a  longer  period.   ^ 

Mr.  Fisher.  I  think  there  ougnt  to  be  some  revision  in  that  period. 

The  Chairman.  They  will  run  for  an  indeterminate  period  with 
power  to  increase  the  rates  of  interest. 

Mr.  Fisher.  If  that  is  done,  there  ought  to  be  power  to  take  over 
at  the  end  of  50  years;  and  if  that  power  is  given  to  take  over  in 
separate  items,  there  ought  not  to  be  any  difficulty  about  it  When 
we  passed  the  street  railway  ordinance  in  the  city  of  Chicago  we  gave 
the  city  the  technical  right  to  take  over  the  street  railways  on  six 
months'  notice  if  they  did  not  disturb  the  capital  invested,  and  for 
the  first  time  in  the  history  of  the  property  their  bonds  sold  at  104, 
when  they  used  to  sell  for  any  old  thing.  And  if  you  put  the  proper 
provisions  in,  you  can  put  any  provision  in  that  will  protect  the 
public  in  taking  over  these  properties. 


WATEB  POWEB  BILL.  28 

Now,  there  is  another  thing,  which  was  discussed  in  connection 
with  some  of  the  coal-leasing  bills.  It  is  much  better  to  have  a  pro- 
vision that  a  lease  shall  run  for  a  certain  period  of  time,  and  then 
may  be  renewed  in  accordance  with  the  general  laws  then  in  force, 
than  to  have  it  run  for  that  time  and  then  indeterminately  after  that, 
because  that  raises  the  question  of  vested  rights.  You  have,  in  that 
connection  the  Dartmouth  College  case. 

Suppose  at  the  end  of  50  years  it  becomes  perfectly  clear  the  law 
ought  to  be  modified  in  certain  respects,  and  it  is  perfectly  fair  and 
just  that  it  should  be;  the  grant  could  be  amended  or  modified,  if 
you  have  provided  that  it  could  be  renewed  thereafter  under  the 
general  laws  then  in  force;  but  with  a  term  running  50  years  and 
medfinitely  thereafter  if  you  see  you  have  made  a  mistake  in  the 
terms  of  the  grant  in  the  public  interest  the  lessee  will  take  you  into 
the  Supreme  Court  and  claim  he  has  a  vested  interest,  and  it  will 
be  decided  in  his  favof.  If  it  is  an  absolute  right  for  50  years,  I 
do  not  see  why  it  should  not  satisfy  him. 

Mr.  Thomson.  There  is  no  difficulty  in  a  leasing  bill  for  pro- 
viding at  the  expiration  of  the  lease  it  might  be  renewed  on  terms 
fixed  lay  the  Secretary,  unless  otherwise  provided  by  laws  then  in 
force. 

Mr.  FiSHEB.  That  would  cover  it.  I  mean  some  provision  of  a 
general  character,  rather  than  this  fixed  contractual  relation,  under 
such  terms  and  conditions  as  now  fixed. 

Mr.  Finney.  The  last  three  lines  of  section  6  contemplate  that, 
''upon  such  terms  and  conditions  and  for  such  period  as  may  be 
authorized  under  the  then  existing  applicable  laws." 

The  Chaibman.  That  is  on  page  5  of  the  bill. 

Mr.  Ftsher.  Well,  that  is  intended  to  be  the  real  term  of  the  lease. 

Mr.  Finney.  Yes. 

Mr.  Fisher.  Is  that  inconsistent  with  the  other  provisions  of  the 
bill  about  the  50  years?    That  is  the  only  question. 

Mr.  Finney.  I  think  not.  At  least  it  was  not  so  intended.  Three 
things  may  happen  at  the  end  of  50  years.  The  first  is  for  the  Gov- 
ernment to  take  over  the  plant  on  payment;  second,  to  lease  to  a 
third  party  on  behalf  of  the  original  lessee ;  and,  finally,  the  lease 
may  be  renewed  under  such  terms  and  conditions  as  may  then  be 
authorized  under  the  law. 

Mr.  Fisher.  The  question  would  be  this:  Suppose  the  lessee  de- 
clined to  take  it  under  the  terms  and  conditions  under  the  then 
existing  laws  and  said  it  was  not  satisfactory  to  him;  what  will 
happen  under  the  terms  of  this  bill?  Does  he  have  a  right  to  run 
en,  or  would  the  lease  be  terminted  t 

The  Chairman.  He  only  has  the  right  to  renew  under  the  then 
existing  terms  and  conditions. 

Mr.  Finney.  I  think  he  has  the  right  to  run  on,  under  one  or 
the  other  of  the  two  conditions. 

Mr.  Fisher.  That  is  just  the  point.  Ought  not  that  to  be  protected 
against  in  some  appropriate  way? 

Mr.  Finney.  Possibly ;  but  you  would  not  want  an  interval  to  come 
in  there  when  the  plant  would  not  be  in  operation  by  some  one  ? 

Mr.  Fisher.  I  suppose  not;  unless  the  fact  you  have  given  him 
a  full  60-year  term  is  sufficient.  It  is  not  an  easy  thing  to  do,  be- 
cause the  one  thing  you  do  not  want  to  do  is  to  create  a  situation 
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where  you  get  down  toward  the  last  5  years  of  the  term  and  you 
have  destroyed  the  incentive  of  the  lessee  to  expend  money  on  the 
upkeep  of  the  plant.  That  is  what  happened  in  Great  Britain. 
That  IS  one  of  the  things  over  there  that  caused  a  check  on  the 
leasing  system.  The  lessees  had  fixed  terms  and  no  provision  to 
take  care  of  expenditures  toward  the  end.  The  result  was  theroi 
was  a  fight  between  the  public  and  the  public  utility  concerns. 
The  pubnc  wanted  to  get  the  service  and  the  public  utility  coa- 
eerns  would  say  they  could  not  afford  to  expend  any  money,  be- 
<^ause  at  such  a  time  the  lease  arbitrarily  ceased  and  they  could 
not  afford  to  keep  up  the  plant.  That  is  really  what  led  to  the 
^reat  extension  of  public  ownership  of  municipal  utilities  in  Great 
Britain. 

Mr.  Graham.  I  should  think  if  they  provided  for  a  forfeiture 
of  the  business  it  would  reach  that. 

Mr.  Fisher.  Is  that  very  reasonable?  The  difficulty  is  the  rea- 
sonableness of  the  forfeiture  provision.  Is  it  fair  to  say  that  to 
a  man,  during  the  last  2  years  of  a  lease,  where  the  plant  is  old, 
the  machinery  is  worn  out,  and  it  may  not  pay  to  put  in  new  ma- 
chinery unless  you  have  in  some  way  fairly  protected  him  on  hid 
investment.  The  public  interest  is  the  same  as  the  private  interest 
to  a  verv  large  extent.  The  public  never  makes  anvthing  by  deal- 
ing with  private  promoters  and  investors  unfairly.  Cows  will 
come  home  always.  You  can  not  get  away  from  that,  and  you 
should  not  try  to. 

Now,  there  is  a  provision  here  rec[uiring  the  companies  to  make 
financial  reports;  tnat  is  the  publicity  provision.  But  there  is  no 
provision  other  than  departmental  regulations  for  a  right  to  in- 
spect the  books  and  papers.  I  think  that  ought  to  be  in  there. 
There  has  been  no  objection  on  the  part  of  the  larger  enterprises 
that  we  have  had  to  deal  with  on  that  score,  and  I  think  it  is  a 
wise  provision. 

The  Chairman.  This  is  section  11,  page  7,  of  the  bill? 

Mr.  Fisher.  Yes. 

Mr.  Thomson.  It  does  not  give  the  power  to  examine  the  books. 

Mr.  Fisher.  You  ought  to  check  it  up  hy  the  Government  agency 
sending  men  in  there.  Probably  before  a  very  long  period  of  time 
has  elapsed  that  power  will  be  ^  conferred  on  some  Government 
agency  with  regard  to  all  corporations  doing  an  interstate  commerce 
business;  but  you  ought  not  to  depend  on  that — you  ought  to  have 
that  provision  in  the  contract. 

Mr.  Tayi^r  of  Colorado.  Could  you  not  put  it  in  the  lease? 

Mr.  Fisher-  Yes,  you  could;  but  it  is  a  question  of  policy.  The 
onlv  difficulty  is,  if  you  have  a  simple  bill  which  contains  the  terms 
and  conditions,  and  then  put  all  these  things  in,  the  minute  you 
begin*  to  enumerate  things  the  courts  may  apply  the  rule  that  the 
expression  of  one  thing  means  the  exclusion  of  others,  and  that 
#hen  the  bill  says  you  may  ask  for  a  return  but  did  not  say  you 
could  ask  to  see  the  books,  it  was  implied  in  the  action  of  Congress 
that  it  intended  to  exclude  the  right  to  look  at  the  books.  That  is 
one  thing  that  has  to  be  checked  up  all  through  this  bill,  and  it 
Mght  to  be  scrutinized  with  that  point  in  I'iew — that  is,  by  ex- 
pressing things  now  you  may  not  limit  public  authorities  to  those 
things  hereafter  on  that  subject    Say  that  among  other  things  the 
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BM^ary  or  whoever  it  is  shall  have  power  to  do  so,  shall  havb 
the  risht  so  that  on  the  face  of  the  bill  you  will  negative  the  theory 
(hat  the  things  which  are  enacted  ai'e  to  be  exclusive. 

I  notice  that  the  Federal  Government  is  given  the  power  to  regu* 
lftt6  the  prices  to  the  consumers  and  to  regulate  the  service.  That  ia 
section  3 — 

that  in  case  of  the  developtnent,  generution,  transmission,  and  use  of  power  or 
ttlergy  under  such  a  lease  In  a  Territory,  or  in  two  or  more  States,  the  regu- 
lation and  control  of  charges  for  service  to  consumers  is  hereby  conferred  upoi) 
the  Secretary  of  the  Interior  or  committed  to  such  body  as  may  be  later  pro* 
vided  by  general  statute. 

It  seems  to  me  that  ou^ht  to  include  the  service  as  well  as  charges* 
That  is,  assuming  now  it  is  interstate  business,  which  is  what  this 
act  is  confined  to,  it  ought  to  include  service  as  well  as  charges. 

You  have  excepted  the  national  parks  and  you  have  a  genera] 
repealing  clause.  I  do  not  know  what  the  intention  of  the  drafter 
ox  the  bill  was  as  to  whether  the  national  parks  were  still  under  thd 
terms  of  the  general  act  of  1901  or  not,  or  whether  he  intended  to 
repeal  that  act  by  inference  or  otherwise.  That  is  a  question  which 
ought  to  be  considered. 

The  Chairman.  The  thought  was  there  was  a  hue  and  cry  against 
tlie  turning  over  of  even  a  stone  in  the  national  parks. 

Mr.  Fisher.  I  understand  you  do  not  want  to  extend  it.  I  think 
that  is  wise.  If  there  is  going  to.be  any  extension  to  the  national 
|Mirkg,  if  you  are  just  going  to  separately  consider  them,  I  think  that 
18  a  wise  provision. 

Mr.  Thomson.  What  do  you  think  about  national  monuments! 

Mr.  Fisher.  I  really  do  not  think  there  ought  to  be  any  distinction, 
except  this,  that  we  are  going  to  see  an  increased  tendency  to  create 
those  monuments,  because  there  are  a  lot  of  things  set  aside  as  national 
Aionuments  that  it  is  well  to  have  preserved. 

The  Chairman^  They  do  not  rise  to  the  dignitv  of  national  parks  t 

Mr.  Fisher.  Except  m  one  instance,  the  Grand  Canyon. 

The  Chairman.  And  that  ought  to  be  made  a  park? 

Mr.  FidHER.  As  you  gentlemen  may  perhaps  know,  there  were  a 
number  of  verv  valuable  mining  claims  located  on  the  Bright  Angel 
Trail,  in  the  Grand  Canyon,  which  have  been  the  cause  of  consider- 
ttbl6  trouble  in  the  department 

Mr.  Tati/)r.  Why  was  it  not  made  a  park? 

Mr.  Fisher.  There  have  been  bills  introduced  for  that  purpose^ 
ftnd  I  recommended  it.  I  suppose  it  id  just  because  of  the  fact  nobody 
has  taken  it  up  and  pushed  it.  If  your  committee  took  it  up  I  pre* 
s-ume  it  would  be  a  very  wise  thing,  if  that  is  within  the  province  ol 
your  committee. 

Mr.  Taylor.  Why  has  not  the  recent  Delegate  pushed  it? 

Mr.  Fisher.  It  may  be  due  to  the  fact  that  the  Delegate  from 
Arizona  was  interested  in  some  of  those  claims  on  the  Bright  Angel 
Trail. 

Mr.  Hayden.  I  may  say  the  present  Congressman  from  Arizona 
has  no  such  interest.     [lisughter.] 

Mr.  Fisher.  I  was  not  referring  to  the  present  Bepresentative« 
hA  far  as  I  know,  no  person  now  representing  Arizona  has  any  id'* 
Airttt  in  those  claims. 
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Mr.  Graham.  I  think  I  may  be  looking  for  the  Angel  Trail,  but  it 
will  be  to  go  up,  however,  instead  of  down.     [Laughter.] 

Mr.  Fisher.  The  question  I  am  raising  is  not  as  to  whether  you 
ought  to  confine  power  grants  in  national  parks  or  monuments  to 
a  separate  act,  but  whether  or  not  the  passage. of  this  act  works  a 
repeal  of  the  act  of  1901,  or  still  leaves  it  in  effect. 

The  Chairman.  It  has  not  much  force  anyway. 

Mr.  Fisher.  It  is  the  only  one  under  which  we  are  granting  any 
permits. 

The  Chairman.  As  a  general  proposition,  Mr.  Fisher,  if  a  case 
rises  to  importance,  where  it  becomes  necessary  to  construct  some- 
thing in  a  national  park,  it  is  a  matter  of  coming  to  Congress  with  it 
anyway? 

Mr.  Fisher.  We  have  created  that  precedent. 

The  Chairman.  For  instance,  in  the  Hetch  Hetchy  case  you  will 
recall  Secretary  Garfield  took  a  whack  at  it;  next  Secretary  Bal- 
linger;  and  next  you;  and  finally  somebody  had  to  take  the  bit  in 
the  teeth  and  do  something  with  it,  which  finally  was  done. 

Mr.  Fisher.  Mr.  Chairman,  you  will  pardon  me  for  suggesting  it, 
but  when  that  matter  came  before  me  there  was  nobody  sufficiently 
interested  in  that  hearing  or  mv  report  on  it  to  introduce  it  in  the 
Congressional  Record  or  in  the  hearings  before  your  committee. 
The  gentlemen  interested  in  the  permit  were  interested  in  quoting 
certain  sections,  and  the  gentlemen  opposing  the  permit  were  inter- 
ested in  quoting  certain  sections,  but  neither  party  was  interested  at 
all  in  putting  m  the  substance  of  the  thing  nor  my  report  on  the 
hearings.  The  questions  which  you  devoted  weeks  to  were  gone  into 
by  the  engineers  in  a  most  elaborate  fashion. 

Now,  I  say  the  precedent  has  been  established  for  introducing  a 
special  bill  and  coming  to  Congress  for  power  projects  in  the  na- 
tional parks,  which,  I  presume,  may  be  followed ;  but  you  may  want 
to  scrutinize  this  act  to  know  what  is  its  legal  effoct. 

Mr.  Taylor.  The  water  provisions  in  the  national  monuments  do 
not  cut  much  figure  ? 

Mr.  Fisher.  I  suppose  not,  unless  it  be  in  the  Grand  Canyon.  I 
do  not  know  whether  there  are  any  others  or  not. 

Mr.  Finney.  And  the  Olympic? 

Mr.  Fisher.  That  is  right.  I  think  it  might  be  just  as  well  to 
check  this  up.  It  may  be  that  there  is  nothing  in  this  suggestion  of 
mine,  but  it  is  worth  checking  up. 

Mr.  Kent.  Do  you  not  think  we  could  put  a  clause  in  here  thAt 
no  permit  should  be  granted  that  would  destroy  the  cause  for  which 
the  park  was  created? 

Mr.  Fisher.  You  do  that — 

Thnt  such  leases  shall  be  given  within  or  through  nny  of  said  national  forissts, 
military  or  other  reservations  only  upon  a  finding  by  the  chief  officer  of  the 
delta rtment  under  whose  supervision  such  forest,  park,  or  reservation  falls 
that  the  lease  will  not  Injure,  destroy,  or  be  inconsistent  with  the  purpose  for 
which  such  forest,  park,  or  reservation  was  created  or  acquired. 

I  am  speaking,  Mr.  Kent,  and  confining  myself  now  rather  to  the 
technical  legal  question  of  the  effect  of  this  act  on  the  act  of  1901; 
that  is,  whether  it  should  be  repealed  or  whether  you  want  to  repeal 
it  and  what  will  be  the  situation  if  you  do  not  and  have  these  two  acts 
in  effect  at  the  same  time,  in  whole  or  in  part. 
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The  Chairman.  You  would  not  think  it  so  tremendously  impor- 
tant in  the  event  the  act  did  work  a  repeal  of  the  1901  act,  which  was 
the  revocable-permit  act? 

Mr.  Fisher.  I  think  this,  Mr.  Chairman,  that  if  vou  have  to  choose 
between  wiping  out  the  act  of  1001  and  putting  this  bill  in  force  in 
the  national  parks  and  monuments,  broadly,  I  think  you  had  better 
take  the  former  course  and  take  them  all  out  rather  than  put  them 
all  in,  I  think  it  would  probably  be  the  subject  of  less  criticism,  and 
there  will  be  less  danger  of  something  happening  which  you  do  not 
want  to  happen. 

The  Chairman.  Both  you  and  this  committee  have  become  con- 
vinced of  the  inflammatory  nature  of  doing  anything  in  the  national 
parks. 

Mr.  Fisher.  I  think  that  is  right. 

The  Chairman.  And  the  one  nas  suffered  as  much  as  the  other. 

Mr.  Fisher.  I  think  that  is  ri^ht.  And  I  hope  the  time  has  come 
when  you  are  going  to  extend  tno  national-park  system,  at  least  to 
this  extent,  that  you  will  make  the  forest  reserves  to  a  considerable 
extent  of  the  same  nature  as  the  national  parks — I  mean,  throwing 
them  open  under  the  Forestry  Department.  Personally,  I  think  the 
whole  thin^  ought  to  be  in  the  Interior  Department.  They  are 
administrative;  they  are  not  scientific;  and  whatever  reservations 
you  have,  I  think  those  reservations  ought  to  be  used  as  playgrounds 
and  camping  grounds.  They  ought  to  be  grounds  pretty  much  of 
the  same  nature  as  national  parks. 

Mr.  Taylor.  All  these  parks  ought  to  be  in  the  Interior  Service? 

Mr.  Fisher.  The  parks;  yes. 

Mr.  Taylor.  They  0!ight  not  to  be  in  the  Forestry  Service? 

Mr.  Fi8H£R.  The  parks  already  are  under  the  Interior  Department. 

Now,  you  have  limited  this  bill  to  States  in  which  there  is  a  State 
commission,  and  yet  you  have  some  language  in  here  about  Terri- 
tories— ^  That  in  case  of  the  development,  generation,  transmission, 
,  and  use  of  power  or  energy  under  such  a  lease  in  a  Territory  or  in 
two  or  more  States."    Then  the  Federal  statutes  shall  apply. 

Mr.  Tayijor.  What  is  the  object  of  having  that  limited  to  the  States 
that  only  have  a  commission? 

Mr.  f^iSHER.  Because,  Mr.  Taylor,  vou  have  to  regulate  the  power, 
to  regulate  the  rates  and  service  in  the  States,  except  where  there  is 
interstate  commerce  involved.  In  this  way  you  want  to  know  it  is 
going  to  be  done;  that  is  all. 

The  Chairman.  Might  I  add  something  about  the  way  this  bill 
was  formulated?  Senator  Walsh,  who  is  one  of  the  keenest  men  in 
the  country,  and  who,  I  think,  anyone  who  is  acquainted  with  him 
will  at  once  recognize  has  one  of  the  clearest  brains  I  have  come  in 
contact  Trith-^ — 

Mr.  Cantor.  In  the  Senate,  you  mean?    [Laughter.] 

The  Chairman.  What  I  want  to  say  is,  he  suggested  that  as  to 
any  State  which  so  far  had  neglected  to  create  a  rate-fixing  commis- 
sion, or  whatever  you  may  call  it,  he  felt  the  States  ought,  so  far  as 
suggestion  on  the  part  of  Congress  could  effect  it,  to  be  driven  to  that 
plan  before  they  were  permitted  to  have  the  benefits  of  this  bill. 

Mr.  FjrsHER.  It  would  be  an  inducement  to  create  State  commis- 
sions. 
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Mr.  Tatlok.  On  the  other  hand,  if  they  do  not  want  to  come  within 
the  provisions  of  this  law,  they  might  abolish  the  State  commiaaioiui 
already  existing. 

Mr.  Fisher.  They  might;  but  if  the  bill  is  properly  drawn,  that 
that  is  the  question  I  am  coming  to,  whether  or  not  the  bill  ought  to 
be  drawn  in  such  a  way  that  the  Federal  authority  will  be  compelled 
to  cover  the  whole  field.  Where  there  is  any  State  commission,  thfm 
the  State  would  not  abolish  the  State  commission ;  but  if  it  did,  il 
should  come  completely  under  the  Federal  authority. 

Mr.  Thomson.  We  had  that  exact  thing  in  the  Hetch  Hetchy  bill 

Mr.  Fisher.  I  have  not  brought  with  me  the  Hetch  Hetchy  bill  in 
the  form  in  which  it  finally  passed.  I  followed  it  through  its  stages 
up  to  the  very  last  and  then  the  last  one  I  did  not  follow  through  and 
I  am  unfamiliar  with  the  act  as  t>assed. 

The  restrictions  on  the  lessees  in  this  bill  seem  to  be  very  desir- 
able and  fair,  as  far  as  I  can  see.  I  understand  there  might  be  some 
objection  to  the  provision  about  limiting  the  amount  of  electrical 
energy  that  may  be  sold  to  one  purchaser;  but  to  those  familiar  with 
it,  if  you  are  going  to  have  anything  at  all  in  the  direction  of  i^ 
restraint  of  monoply,  I  suppose  that  is  a  fair  provision.  Personally 
I  would  be  disposed  to  accept,  frankly,  the  theory  of  regulated  mo- 
nopoly in  matters  of  this  kind  and  go  right  to  it.  I  have  not  much 
faith  in  the  effectiveness  of  competition  in  a  business  which  in  it9 
essence  is  of  a  monopolistic  character;  I  have  a  great  deal  of  fait;b 
in  it  in  other  fields.  But  when  you  have  once  got  an  enterprise  which 
IS  essentially  monopolistic  in  character,  I  think  the  thing  to  do  ia  to 
recognize  that  franlily  and  put  it  under  effective  regulation. 

The  Chairman.  Might  1  add  right  there,  Mr.  Fisher,  that  the 
theory  of  that  particular  thought  is  the  irrigation  people,  who  are  of 
necessity  little  fellows,  small  users  of  the  power,  are  afraid  that  if 
you  do  not  have  some  provision  of  that  sort  the  power  might  be  sold 
to  one  individual  and  they  be  excluded  ? 

Mr.  Fisher.  There  may  be  some  justification  for  that.  There  wimi 
one  experience,  I  think,  down  at  the  Roosevelt  Dam,  where  ther^ 
were  some  large  contracts  made,  and^  as  some  of  you  will  remember, 
they  sold  the  power  to  a  public-utility  concern  that  distributed  th^ 
power  in  Phoenix,  or  some  place.  It  was  done  some  years  ago,  but  I 
assumed  always  that  the  explanation  of  it  was  that  the  Reclamation 
Service  was  thinking  of  the  thing  from  a  fiscal  point  of  view,  of 
return  to  the  project,  and  did  not  liave  in  mind  the  economic  prob^ 
lem,  and  I  always  felt  a  mistake  had  been  made  at  that  time  on  the 
economic  theory  of  that  contract. 

Mr.  Hayden.  There  also  has  been  complaint  about  selling  th^ 
power  under  reclamation  projects,  the  effect  of  which  mi^ht  be  aa 
enormous  damming  of  power  for  mining  purposes  in  the  vicinity  of 
the  power  plant ;  and  yet  there  might  be  another  use  for  the  develop- 
ment of  water  for  irrigation.  You  might  perhaps  get  a  higher 
revenue  from  the  sale  of  power  to  a  mining  company  than  you  would 
for  farming  purposes^  and  the  regulation  providing  it  all  can  not  ba 
sold  to  one  party,  I  think  is  proper  in  a  bill  of  this  kind. 

Mr.  Fisher.  I  can  not  see  any  objection  to  it,  as  long  as  you  ar^ 
giving  the  secretary  discretion  to  go  beyond  that.  I  thought  there 
might  be  an  economic  question  involved  in  language  of  that  kind. 
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Mr.  Stotpt.  a  condition  might  arise  such  as  monopoly  where  a 
railroad  is  go^i^R  ^^  electrify  and  might  require  the  power  such  as  th^ 
Milwaukee  Railroad,  which  is  150  miles  away  from  a  source  of  sup-r 
ply,  and  it  might  create  some  embarrassment  to  that  city. 

Mr.  Fisher.  And  yet  the  Secretary  has  discretion,  under  the  bill, 
and  I  am  glad  you  mentioned  that  case.  We  made  them  submit  their 
contracts  between  the  power  company  and  the  railroad  so  that  wa 
might  check  it  up  to  see  whether  or  not  through  intercorporate  rela- 
tionship they  would  not  juggle  the  thing  and  get  a  higher  price  from 
the  raifroad  than  they  ought  to  get,  that  there  might  not  be  a  commu- 
nity of  interest  under  which  the  railroad  company  was  perfectly  will- 
ing to  pay  that  because  it  was  going  into  interested  pockets  and  tha 
public  would  have  to  carry  the  burden  in  the  shape  of  railroad  rates 
based  on  that  expense  to  the  railroad.  So  we  made  them  submit 
their  contract  and  then  scrutinized  it,  and  then  submitted  it  to  our 
own  experts  for  advice;  and  then  when  the  suggestion  was  made, 
they  thought  that  was  a  fair  contract  to  make,  that  there  was  not  anyt 
thing  unfair  or  unreasonable,  we  put  the  contract  right  in  the  permit 
and  said  that  one  of  the  conditions  was  they  should  make  that  con^ 
tract  and  no  other  with  that  company.  So  that  we  have  created  a 
situation  Tvhere  two  corporations  controlled  by  the  same  interests 
ean  not  juggle  the  contract  with  each  other  and  impose  on  the  public. 

Now,  there  may  be  some  case  in  which  the  power  permittee  want$ 
to  sell  more  than  half  the  power  to  some  consumer,  and  if  he  takes 
that  permit,  and  the  Secretary  may  follow  some  such  precedent  a9 
that  and  find  out  what  the  contract  was,  he  could  make  the  lease  eont 
ditional  upon  authorizing  it. 

I  do  not  know  that  I  want  to  say  anything  more. 

Mr.  Taylor.  Let  me  ask  you :  In  reference  to  the  Chandler-Dunbar 
case 

Mr.  Fisher.  Pardon  me  just  a  moment.  Just  one  thing.  You 
have  made  all  of  this  money  go  into  the  reclamation  fund. 

The  Chairman.  First. 

Mr.  Fisher.  Yes;  first.  Then  when  it  comes  back  you  have  pro* 
vided  for  half  of  it  to  go  to  the  States.  Now,  personally^  I  do  not 
attach  aJiy  importance  to  that.  I  do  not  think  tnat  is  a  wise  way  to 
handle  it,  because  I  think  the  Federal  Government  ought  to  spiend 
all  the  money  so  ac({uired,  and  it  is  not  a  matter  of  any  concern  to  tha 
State  in  what  way  it  comes  back  to  it.  But,  I  think,  there  is  going  to 
be  an  increasing  demand  for  money  in  supplying  the  States  fo^ 
water  development,  I  mean  in  matters  relating  to  the  development 
of  water;  and  that  really  ought  to  go,  the  revenues  derived  from 
water  ought  to  go  back  into  water  development,  in  the  way  of  prot 
teetion  rather  than  into  schools  and  something  else.  I  believe  th^ 
more  you  pin  these  things  right  down  to  matters  of  that  sort  tha 
better  for  us;  but  I  am  not  fully  sure  that  it  is  going  to  be  practicable 
for  the  Reclamation  Service  to  segregate  it  so  they  will  know  when 
that  dollar  comes  back,  or  which  dollar  is  it  that  is  coming  back. 

Mr.  Taylor.  Some  of  us  thought  there  never  would  be  any  to  go 
back. 

.  Mr.  Fisher.  Oh,  it  will  come  back.  Mr.  Taylor,  when  we  made  a 
fM>ntract  in  Chicago  for  the  street  railways  the  opposition  to  it  was 
ba^d  en  the  tJieory,  as  they  said,  that  "  tlie  net  receipts  would  bo  nit 
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receipts,"  but  that  fund,  I  think,  novv  amounts  to  $2,000,000  a  year. 
And  I  think  you  will  find  this  thing  will  work  out  and  that  public 
opinion  will  progress  to  such  a  point  there  will  not  be  any  contro* 
versy  about  those  things  as  they  work  out  and  they  see  the  revenue 
coming  back,  and  if  the  Federal  Government  protects  the  same  water- 
ways with  that  money  that  is  derived  from  them  and  it  goes  right 
back  into  the  localities  there  will  not  be  any  trouble  about  it  at  all. 
'  Mr.  Taylor.  I  did  not  make  myself  clear.  The  bill  now,  as  you 
know,  takes  20  yeai*s 

Mr.  Fisher.  Yes. 

Mr.  Taylor.  And  some  of  us  from  the  West  feared  that  the  95  per 
cent  of  the  whole  House,  that  ccnies  from  places  other  than  the  West, 
would  ultimately  cast  covetous  eyos  on  that  money  and  just  appro- 
priate it  all,  and  we  would  never  get  any  of  it  before  the  20-year 
period  comes  around. 

Mr.  Fisher.  I  have  not  seen  any  desire  to  do  that.  There  has  been 
a  great  deal  of  talk  in  the  West  about  the  so-called  conservationists 
being  unfair  in  some  such  policy  as  that,  but  yet  my  experience  has 
been  that  they  were  fair. 

Mr.  Taylor.  Your  statement  has  been  surprisingly  fair  to  me  this 
morning.    [Laughter.] 

Mr.  Fisher.  Mr.  Taylor,  it  is  a  singular  coincidence  that  before  I 
began  this  statement  a  gentleman  who  is  interested  on  the  other  side 
of  water-power  development  told  me  that  for  the  first  time  yester- 
day he  read  my  statement  before  Senator  Burton's  committee  some 
two  years  ago,  and  he  was  astonished  the  same  way  you  are.  The 
conclusion  I  draw  from  that  is  that  you  gentlemen  have  been  making 
up  your  minds  without  1*eading  what  I  have  said.    [Laughter.] 

Mr.  Graham.  They  are  coming  around. 

Mr.  Fisher.  I  think  they  are  comiujg  around.  Congressman. 

Mr.  Taylor.  In  reference  to  the  decision  in  tne  Chandler-Dunbar 
case,  why  does  not  this  bill  apply  also  and  ihore  specifically,  if  it 
does  at  all,  to  the  navigable  streams  and  the  immense  power  possi- 
bilities of  these  gentlemen  hack  Ea.<$t?  Why  don't  we  reach  out  and 
get  those  and  divert  that  money  into  these  river  and  harbor  develop- 
ments and  have  Uncle  Sam  replenish  himself  some  in  that  direction! 
Why  do  they  reach  after  us  and  overlook  ten  times  as  much  hei*e  at 
home? 

Mr.  Fisher.  The  only  reason  they  don't,  Mr.  Taylor,  is  because 
the  United  States  Senate,  by  a  vote  composed  almost  entireW  of 
western  Senators,  in  a  debate  in  which  they  took  the  lead,  renised 
to  incorporate  precisely  that  provision  in  the  Connecticut  River 
dam  bill  and  opposed  it  upon  the  ground  that  it  would  create  a 
precedent  in  dealing  with  tne  West.  If  you  will  read  that  debate 
it  will  be  the  most  illuminating  thing  to  you,  in  answer  to  your 
question,  that  you  can  possibly  find. 

That  was  a  bill  which  had  been  worked  out  between  the  power 
interests  directly  affected  and  the  Secretary  of  War,  and  all  the 
terms  agreed  upon  and  all  of  these  things  we  are  talking  about  here 
were  provided.  There  was  compensation,  and  that  compensation 
was  to  go  right  back  into  the  Connecticut  River. 

Mr.  Taylor.  Let  me  ask  this:  Was  not  that  upon  the  hypothesis, 
or  at  least  the  hope,  that  nothing  of  this  kind  would  ever  be  passed  T 

Mr.  Fisher.  It  mav  be. 
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Mr.  Taylor.  My  recollection  is  they  stated  at  that  time  that  if  the 
conntry  is  ever  coming  to  the  power  proposition,  then  we  want  to 

f»ut  this  very  thing  on  them;  but  because  they  did  not  want  to  estnb- 
ish  a  precedent  against  us,  why,  they  were  willing  to  cut  off  all  of 
them.  But  my  question  is,  if  the  power  is  here,  why  enforce  on  us 
what  they  are  not  willing  to  put  on  themselves? 

Mr.  Fisher.  They  are  not  only  willing,  but  anxious.  The  Senator 
from  Connecticut  and  the  Senator  from  NTew  York  [Mr.  Root]  made 
arguments  in  favor  of  the  bill  and  did  everything  they  could  to  get 
it  through,  and  although  the  people  from  Connecticut  wanted  tlie 
bill,  and  although  the  Senators  constantly  worked  for  the  bill,  the 
gentlemen  from  the  West  were  not  willing  to  put  it  through  and 
would  not  stand  for  it.  It  was  not  because  it  had  anything  to  do 
with  the  West,  but  because  they  were  afraid  it  would  take  away  every 
argument  on  which  they  had  always  relied,  namely,  it  was  goin^. 
to  be  a  discrimination  against  the  West  in  favor  of  the  East.  If  it 
was  ever  demonstrated  that  the  East  would  go  further  than  the' 
West  along  this  line,  what  was  going  to  happen  to  the  argument  ? 

Mr.  La  Follette.  Are  not  the  ffentlemen  from  the  South  just  as* 
strong  as  the  gentlemen  from  the  West  ag;ainst  it? 

Mr.  Fisher.  They  were  then.  Just  as  it  happens  all  along  there 
is  in  the  South  a  radical  viewpoint ;  for  example,  down  in  Alabama. 
A  Senator  from  that  State  was  eloquently  explaining  that  it  was  an 
outrage  upon  the  people  of  his  State  and  that  no  man  could  be  found 
who  was  willing  to  accept  the  ridiculous  permits  suggested  l^^he 
Department  of  the  Interior,  but  when  they  wanted  to  (fevelop  p<Mlr 
down  on  the  Black  Warrior  River  in  his  State,  and  we  granted  to 
the  Senator's  constituent,  under  the  act  of  1901,  a  permit  in  which 
they  accepted  every  one  of  those  thin^,  he  said  he  thoroughly 
approved  of  it,  and  I  understand  the  difficulty  now  is  really  to  get 
the  War  Department  to  see  that  their  authority  is  adequate  to  sus- 
tain the  Interior  Department.  The  present  Secretary  of  the  Interior 
held  that  he  had  plenty  of  authority  to  make  that  permit.  There  is 
not  any  real  trouble  about  this  policy  and  there  is  plenty  of  senti- 
ment in  the  South  in  favor  of  these  things.  Of  course,  tnere  are  a 
few  people  who  are  still  thinking  about  the  old  argument  of  State 
rights,  who  do  not  like  to  be  put  in  a  position  of  apparent  incon- 
sistency on  the  record  as  to  that  time-honored  doctrine;  but  most 
of  those  people  down  there  have  seen  this  is  not  a  question  of  State 
rights,  but  it  is  a  question  of  State  finances  and  Federal  finances 
and  there  is  not  any  question  of  right  in  it ;  and  the  Chandler-Dun- 
bar  case  left  the  matter  exclusively  to  Congress  and  there  is  no 
question  about  it. 

Mr.  Taylor.  What  is  your  idea  about  the  practicability  of  having 
the  Agricultural  Department,  the  Interior  Department,  and  the 
War  Department,  and  probably  the  Attorney  (jeneraPs  Office  in- 
volved ? 

Mr.  Fisher.  I  understand  that  is  taken  care  of  in  this  bill  and 
that  the  power  is  given  to  the  Interior  Department.  All  these  other 
department's  only  certify  that  the  particular  thing  will  not  be  in 
conflict  with  anything  done  by  them. 

Take  this  case  on  the  Black  Warrior  River.  The  War  Depart- 
ment did  what  it  would  do  to-day.    The  Secretary  certified,  so  far  as 
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he  was  concerned,  that  the  permit  was  not  inconsistent  with  any- 
thing being  done  in  his  office.  He  did  go  further,  personally,  in  that 
case  and  said  he  approved  of  the  permit ;  but  he  did  not  have  to. 

Mr.  Taylor.  Here  recently  we  have  had  a  right  of  way  held  up 
in  Colorado,  and  we  had  to  bring  the  Secretary  of  State  and  the 
Secretary  of  War,  the  Secretary  of  the  Interibr,  Mr.  Lane,  and  the 
Secretary  of  Agriculture,  Mr.  Houston — all  four  of  them — together 
and  had  a  lengthly  hearing  with  them  in  order  to  try  to  get  a  release 
of  the  right  oi  way. 

Mr.  Fisher.  V/as  that  a  power  privilege? 

Mr.  Taylor.  Oh,  yes. 

Mr.  Fisher.  Well,  I  do  not  know  why  that  should  be;  there  must 
have  been  something  peculiar  about  it. 

Mr.  Taylor.  It  flowed  into  the  Colorado  River  and  then  down  into 
Mexico  and  down  into  the  Gulf  of  California,  and  there  was  the 
question  of  interstate  and  national  commerce  involved. 

Mr.  Fisher.  I  do  not  see  what  the  difficulty  was.  The  responsi- 
bility for  that  situation  rests  with  Congress.  What  Congress  did 
was  this :  They  went  into  a  locality  which  had  no  public  land  and 
created  an  irrigation  project  down  there.  I  suppose  that  was  on  the 
Kio  Grande — was  on  the  Colorado  or  Rio  Grande 

Mr.  Taylor.  It  was  on  the  Colorado. 

Mr.  Fisher.  Then  the  only  difficulty  would  be  as  to  the  Imperial 
Valley. 

jJ0f*  Taylor.  The  question  there  was  by  taking  water  out  of  the 
Colorado  would  it  aifect  irrigation? 

Mr.  Fisher.  That  is  the  old  treaty  with  Mexico.  Mexico  has  cer- 
tain interests  in  the  theoretical  navigability  of  the  Colorado  River, 
and  I  suppose  on  that  account  it  was  thought  desirable  to  make  no 
mistake.  But  in  addition  to  that,  that  is  a  most  serious  situation,  and 
I  am  goin^  particularly  to  call  your  attention  to  it,  because  it  must 
be  treated  if  we  ever  make  another  treaty  with  Mexico,  and  it  ought 
to  be  taken  care  of.  Whether  you  take  any  one  State  or  all  of  Mexico 
or  none  of  it,  at  least  we  ought  to  clean  up  the  situation  in  the  Im- 
perial Valley.  One  canal  taking  water  from  the  Colorado  River 
supplies  all  the  water  in  that  great  valley,  not  only  for  irrigation 
purposes,  but  for  ordinary  xiomestic  uses.  It  starts  in  the  X7nited 
States  and  goes  into  Mexico,  and  then  it  comes  back  into  the  United 
States.  The  Mexican  part  of  it  depends  entirely  on  a  corporation 
which  was  a  short  time  ago  in  the  hands  of  a  receiver  in  the  Mexican 
courts.  That  situation  ought  not  to  be  allowed  to  continue.  I  sup- 
pose it  was  some  situation  of  that  sort  which  led  to  the  calling  in  of 
the  Secretary  of  State. 

The  Chairman.  Why  don't  you  call  in  John  Lindf 

Mr.  Taylor.  We  have  tried  to  call  in  everything  we  could,  and  we 
have  not  gotten  clear  listed  yet,  I  guess.    [^Laughter.] 

Mr.  Thomson.  I  would  like  to  ask  Mr.  Fisher  if  he  lias  any  further 
suggestions  to  make  with  reference  to  section  9,  which  provides  that 
the  provisions  of  the  act  shall  apply  only  to  such  States  as  have  pro- 
vided, or  which  may  provide,  a  commission  having  full  power  to 
regulate  rates  and  service  of  electrical  power?  You  brought  that 
up  and  discussed  it  for  a  moment.  Have  you  any  suggestion  to  make 
with  reference  to  any  addition? 
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Mr.  Fisher.  I  have  no  suggestion,  Congressman.  My  thought 
was 

Mr.  Thomson.  What  would  happen  as  to  the  States  that  did  not 
have  such  a  commission  ?    Would  everything  be  stopped  ? 

Mr.  Fisher.  That  depends  upon  whether  you  have  repealed  the 
act  of  1901  or  not.  That  is  what  I  suggested  a  little  while  ago,  that 
you  decide  whether  you  repeal  the  act  of  1901,  and  then  you  can 
answer  that  question.  If  it  is  repealed,  then  you  have  no  power  and 
can  not  give  a  water-power  permit  in  those  States.  If  it  is  not  re- 
pealed, then  you  can  grant  a  water-power  permit  in  those  States. 

Mr.  Brown.  But  it  is  revocable. 

Mr.  Fisher.  It  is  a  revocable  permit  and  very  unsatisfactory. 

Mr.  Thomson.  Assuming  that  act  should  be  repealed,  either  hy  this 
language  or  some  other  that  might  be  put  in  the  bill,  would  it  not 
be  rather  unwise  to  leave  the  question  of  whether  or  not  there  should 
be  water  power  developed  entirely  with  the  authorities  that  might  or 
might  not  pass  such  an  act  ? 

Mr.  Fisher.  I  think  that  is  quite  a  serious  question,  yet  I  do 
not  think  it  has  a  great  practical  value,  and  I  imagine  the  States  will 
very  rapidly  have  conmiissions  with  power  to  regulate  rates  and 
service  of  electric  power. 

Mr.  Thomson.  They  will  want  to  have  development. 

Mr.  Taylor.  Of  course,  most  of  them  will. 

Mr.  Fisher.  If  that  is  not  so — I  am  not  willing  to  rely  upon  that 
question— it  may  be  the  department  can  work  out  some  alternative 
snfTgestion  here  so  as  not  to  leave  such  a  State  as  that  hung  up  by  the 
pills. 

Mr.  Raker.  Mr.  Fisher  has  already  suggested  to  put  in  here  a  pro- 
vision in  case  the  city  had  no  such  body  the  Federal  Government 
should  act. 

Mr.  Kent.  Mr.  Chairman,  in  that  connection,  I  spoke  of  the 
Hetch  Hetchy  bill.  It  provides  that  the  grantee  shall  develop  and 
use  hydroelectric  power  for  the  use  of  its  people,  and  shall,  at  prices 
to  be  fixed  by  the  laws  of  California,  or,  in  the  absence  of  such  laws, 
at  prices  approved  by  the  Secretary  of  the  Interior,  etc.  You  see, 
if  California  has  a  commission  that  commission  is  recognized,  but  if 
it  has  not  a  commission  then  the  regulating  is  done  by  the  Secretary 
of  the  Interior;  and  I  think  that  is  what  ought  to  be  in  this  bill. 

Mr.  Cleary.  Mr.  Chairman,  may  I  saj^  a  word  there? 

The  Chairman.  Yes. 

Mr.  Cleary.  As  the  Secretary  well  knows,  a  number  of  permits 

have  been  granted  under  the  act  of  1901  in  the  Sequoia  National 

Park  which  are  used  to  develop  electricity  for  pumping  plants  for 

the  city  of  Visalia  and  all  along  that  district,  and  those  were  granted 

under  the  act  of  1901.     And  if  permits  can  not  be  granted  under  the 

new  bill,  and  the  act  of  1901  is  entirely  repealed,  it  would  do  away 

with  securing  that  power  and  absolutely  destroy  any  possibility  of 

irrigation  all  through  that  section  in  the  neighborhood  of  Tulare 

and  Visalia.     And  might  it  not  be  well  to  taKe  into  consideration 

that  point  as  to  revocable  permits  now  existing,  under  which  they  are 

operating  and  of  which  they  have  granted  some  three  or  four,  and 

all  that  irrigation  absolutely  depends  upon  those  revocable  permits ; 
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and  without  that  electricity  this  irrigation  is  absolutely  impossible 
except  by  steam  power. 

Mr.  Fisher.  As  I  understand  the  situation,  it  is  this 

Mr.  Cleary.  I  am  pointing  out  the  danger  of  revoking  the  act  of 
1901  by  this  bill  in  cases  which  are  not  covered  by  this  bill. 

Mr.  Fisher.  In  the  first  place,  of  course,  repealing  the  act  of  1901 
would  not  repeal  your  permit;  the  permits  would  still  be  in  effect. 
All  the  permits  issued  under  the  act  of  1901  would  remain  in  force^ 
but  the  only  thing  is  they  could  not  grant  any  new  ones.  The  diffi- 
culty would  be,  if  for  any  reason  the  permit  should  be  revoked,  you 
would  then  have  to  do  what  has  been  suggested  by  Mr.  Ferris, 
namely,  come  to  Congress  and  get  a  bill.  Presumably  the  Secretary 
would  not  revoke  the  permit  until  he  gave  you  an  opportunity  to 
discuss  such  a  bill. 

Mr.  Cleary.  The  Secretary  has  found  it  necessary,  upon  three  or 
four  occasions,  to  modify  the  permits  that  have  been  granted,  because 
of  conditions  that  were  favorable  to  the  Government;  but  if  that 
bill  were  entirely  repealed,  as  to  these  national  parks,  it  would  pre- 
vent any  'subsequent  modifications  if  such  modifications  were  found 
necessary — and  one  has  just  recently  arisen  and  is  at  present  under 
consideration.  So  I  wanted  to  make,  the  suggestion  to  you,  who  were 
so  well  conversant  with  this  matter,  of  the  condition  which  would 
exist  from  entirely  repealing  the  act  of  1901,  or  repealing  the  act  of 
lt901  any  further  than  it  was  inconsistent  with  the  act  that  is  now 
under  consideration. 

Mr.  Taylor.  That  refers  to  the  repealing  clause  here  in  section  14. 
It  says  '"That  acts  and  parts  of  acts  inconsistent  herewith/ are  hereby 
repealed."  That  just  wipes  out  every  act  that  is  inconsistait.  ft 
seems  to  me  it  ought  to  say  to  the  extent  of  the  inconsistency. 

The  Chairman.  That  is  a  matter  of  form. 

Mr.  Graham.  Is  not  that  what  it  means  now  t 

Mr.  Ftsher.  It  may. 

Mr.  Graham.  Otherwise  there  would  not  be  any  sense  in  putting 
in  ^  and  parts  of  acts  that  are  inconsistent." 

Mr.  Fisher.  I  think  that  would  be  the  construction,  myself. 

Mr.  Taylor.  There  is  no  difference  in  the  distinction,  as  a  matter 
of*  practical  justice,  law,  or  equity  between  the  nonnavigable  streams 
to  which  they  are  now  seeking  to  make  this  law  applicable  and  the 
navigable  streams  which  charly  belong  to  the  United  States,  is  there! 

Mr.  F'lSHER.  There  is  no  difference  whatever,  except  of  the  one 
fRCt  that  this  permit  will  involve  not  only  the  use  of  tne  stream  and 
t^e  structure  in  the  stream,  but  it  covers  rights  of  way  over  public 
lands. 

Mr.  Taylor.  If  there  is  a  difference,  is  not  the  justice  of  this  kind 
ef  a  law  as  against  the  navigable  streams  much  stronger  than  it  is 
aiffJiinst  the  nonnavigable  streams  of  the  West,  for  the  reason  that 
in  the  West  the  States  own  the  water;  whereas  in  the  East  the  Gov- 
•'^ment  controls  the  navigable  streams  and  the  States  never  did  own 
tne  water  or  claim  to  own  it  ? 

Mr.  Fisher.  I  do  not  think  it  makes  any  real  difference,  Mr.  Tay- 
k)r.  T  think  the  difference  is  tweedledum  tweedledee.  The  real  ques- 
Hon  is  "What  ought  you  to  do  in  the  public  interest?  If  you  decide 
that,  the  next  question  is.  Have  you  the  technical  authority  to  do  it  I 
I  have  always  said  I  do  not  care  what  the  nail  is,  or  what  peg  you 
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hang  it  on,  if  it  is  done  in  the  }>ublic  interest.  It  is  a  matter  of  little 
conseqttence  to  me  what  the  nail  is  provided  it  will  stand  the  test  of 
the  courts.  The  essential  thing  is  to  know  what  you  want  to  do  and 
what  the  interests  of  the  public  justifies. 

The  Chaibmak.  I  think  the  sentiment  in  the  country  is  pretty 
well  defined  as  to  what  ought  to  be  done  about  water  powers.  Now, 
we  thre^ed  that  aroimd  the  table  for  weeks  and  weeks  in  the  Hetch 
Hetchy  proposition,  and  any  State-rights  man  who  is  extreme  on 
that  proposition,  individually  swallowed  his  own  tongue,  for  the 
moment  at  least,  in  that  bill.  We  undoubtedly  hurdled  the  whole 
proposition  there. 

Is  there  any  doubt  in  your  opinion  that  the  Secretary  of  th^ 
Interior  should  have  that  power  i 

Mr.  FiSHEB.  I  think  not.  I  think  you  have  a  right  to  do  any- 
thing you  choose  with  the  public  domain. 

Mr.  Tatlob.  Have  not  we  the  right  to  pass  a  bill  here  fixing  a 
charge  upon  every  ship  that  comes  into  a  navigable  stream  or  comes 
into  a  harbor? 

Mr.  FisHEB.  Yes. 

Mr.  Taylob.  And  is  there  any  more  reason  why  we  should  not 
do  it  than  there  is  reason  this  should  be  done  in  the' West? 

Mr.  FiSHEB.  Undoubtedly  there  is.  The  same  reasons  that  apply 
always  to  the  Federal  Government's  spending  money  and  spending  it 
freely  upon  the  navigable  waters,  because  transportation  on  tliose 
waters  is  unrestricted.  Anybody  can  put  a  vessel  on  if  he  has  money 
TO  buj  the  vessel  and  can  come  to  a  dock  and  load  and  unload ;  and 
that  is  in  the  public  interest.  And  we  want  to  keep  it  just  as  un- 
trammeled  as  we  can,  and  you  do  not  want  to  impose  any  more 
taxes  or  burdens  upon  water-borne  traffic  than  you  can  possibly  have, 

Mr.  Taylob.  Why  ?  Because  the  public  buys  and  you  can  actually 
carry  it  cheaply  and  make  it  cheaper  to  the  consumer  ? 

Mr.  FisuEB.  Certainly. 

Mr.  Tatloh.  And  for  the  same  reason,  if  you  put  a  tax  on  the 
water  in  the  West  it  makes  it  dearer? 

Mr.  FiSHEB.  Not  at  all.  That  is  the  falacy  you  get  into.  It  does 
not  do  anything  of  the  kind.  In  the  first  place  every  man  who  is 
going  to  use  this  water  for  manufacturing  products  is  going  to  sell 
those  products  in  competition  with  the  products  made  elesewhere 
and  under  other  circumstances,  he  is  also  going  to  sell  at  the  best 
price  he  can  in  competition  with  other  sellers,  and  he  is  not  going 
to  sell  any  cheaper  because  he  gets  his  water  power  for  nothing. 

If  you  have  a  plant  out  in  Colorado  manufacturing  some  farm 
product,  where  the  power  is  generated  by  water,  in  competition 
with  a  product  that  is  manufactured  in  Illinois  by  a  plant  where 
the  power  is  generated  by  coal,  your  manufacturer  is  going  to  sell 
his  product  at  the  highest  price  he  can  get.  He  is  just  going  to  come 
enough  under  the  other  fellow  to  extena  the  output,  is  he  not?  The 
fact  you  do  not  charge  anything  for  the  water  power  is  not  going 
to  have  anything  on  earth  to  do  with  it;  he  does  not  sell  to  the 
consumer  for  any  less  on  that  account.  ^ 

Mr.  Taylob.  If  we  have  a  public  utilities  commission  he  would. 

Mr,  FiSHEB.  You  can  not  fix  the  price  of  manufactured  articles. 
You  have  never  done  it,  and  under  existing  constitutions  in  the 
United  State  you  never  could. 
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Mr.  Taylor.  We  make  our  companies  public  utilities. 

Mr.  Fisher.  Not  for  developing  power  for  their  own  use.  Suppose 
any  power  plant  on  earth  that  is  going  to  use  power  in  its  own  manu- 
facture and  it  gets  one  of  these  permits.  You  can  not  touch  it 
The  only  way  the  public  could  get  any  return  for  that — ^the  only  way 
the  public  would  get  back  the  money  to  protect  the  watersheds  and 
the  trees— is  through  the  taxing  powers.  And  it  won't  make  any 
difference  on  earth  to  the  consumers. 

The  only  chance  you  get  to  regulate  is  when  it  is  being  sold  as  a 
public  utility.  If  a  power  site  is  being  developed  and  the  output 
sold  to  power  consumers  in  general,  then  you  can  regulate  effectively; 
but,  as  I  pointed  out,  unless  that  power  site  is  sufficient  to  furnish  the 
electric  development  for  that  entire  community  and  because  it  would 
cost  more  furnished  by  steam  than  by  water,  you  can  not  effectively 
regulate  the  price  by  a  public-utilities  commission.  As  an  illustra- 
tion, the  cost  for  development  is  $75  per  horsepower  generated  by 
steam,  and  it  costs  but  $60  to  develop  a  horsepower  by  water,  and  all 
your  public-utility  commissions  or  local  municipality  can  do  is  to  say 
that  must  be  sold  at  not  mere  than  $75.  That  gives  $25  or  $15,  as 
the  case  may  be,  profit  for  the  hydroelectric  producer  as  compared 
with  the  steam  producer;  and  the  only  way  m  which  the  public  is 
going  to  get  any  of  that  $15  or  $25,  as  the  case  may  be,  is  in  the  shape 
of  a  direct  assessment.  You  can  not  beat  it;  there  is  no  way  that 
regulation  can  reach  it,  Mr.  Taylor.     So  it  is  in  many  cases. 

The  only  purpose  that  I  see  at  all  on  the  compensation  proposition 
is  to  take  care  of  such  difficulties  as  .those  and  where  the  power- 
generating  enterprise,  for' some  reason  or  other,  is  unfairly  regulated. 
Suppose,  Dy  improper  means,  it  controls  the  regulatory  authority, 
controls  by  blocking  proper  legislation  or  by  not  giving  effect  to 
statutes  or  by  interferring  with  laws  and  legislation  in  one  way  or 
another  antagonistic  to  its  own  interests.  It  hurts  me  to  say  that, 
but  you  and  I  know  the  methods  which  are  being  employed  con- 
stantly, and  there  are  men  who,  while  they  would  not  want  to  say  it 
publicly,  if  you  can  get  them  to  talk  to  you  outside  in  the  hall,  will 
admit  it.  Such  a  man  thinks  he  is  justified,  in  many  cases,  because 
of  the  attacks  made  upon  him,  and  he  justifies  the  fact  that  he  has 
probably  gotten  more  than  he  ought  to  have  on  the  p-ound  he  has 
had  to  pay  costs  that  a  man  regardful  of  the  public  interests  ought 
not  to  have  been  asked  to  pay  in  resisting  attempts  to  put  upon  him 
too  elaborate  a  law  or  too  elaborate  an  administration.  Suppose  in 
any  case  the  public  regulatory  machinery  is  not  effective  or  is  not  on 
the  job.  Then  the  only  way,  I  think,  you  can  get  any  return  to  the 
public  is  through  compensation;  and  if  you  adopt  the  theory  of 
charging  nominal  rates  of  compensation  to  the  public  and  reducing 
them  periodically  and  never  increasing  them  unless  the  facts  justify 
it,  you  have  some  way  of  effectually  taking  up  the  slack  and  reducing 
those  abuses  and  there  is  no  other  way  known  to  human  ingenuity, 
that  I  have  ever  heard,  for  doing  that.*^  I  do  not  know  of  any  other 
way.  and  I  have  studied  it  a  good  many  years. 

The  Chairman.  Is  there  anything  furtner  you  care  to  suggest,  Mr. 
Fisher? 

Mr.  Fisher.  No  ;  nothing  occurs  to  me  now. 
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Mr.  SiNNOTT.  I  would  like  to  ask  you,  Mr.  Fisher,  whether  or  not 
you  have  made  any  estimate  of  what  revenues  might  approximately 
be  raised  by  virtue  of  this  bill? 

Mr.  FiSHEK.  No;  I  have  not.  It  depends  on  so  many  things  I 
should  think  it  would  be  impossible  to  estimate  with  any  accuracy. 
The  theory  I  have  just  expounded,  perhaps  a  little  vehemently,  is, 
in  my  opinion,  the  very  essence  of  sound  policy  on  this  question;  but 
if  established,  the  amount  of  revenue  from  this  source  ought  to  be 
relatively  slight.  Yet  there  are  many  of  those  enterprises  also,  sup- 
posed to  be  developed  for  the  benefit  of  private  enterprise,  where 
very  large  profits  are  possible  and  where,  I  think,  very  substantial 
compensation  could  and  should  be  exacted. 

Mr.  SiNNOTT.  I  saw  in  a  statement  attributed  to  you,  I  think,  that 
revenues  amounting  to  something  like  $10,000,000  or  $45,000,000  a 
year  would  eventusHly  be  raised  by  virtue  of  a  bill  of  this  kind. 

Mr.  Fisher.  I  never  made  any  such  statement  or  estimate ;  nor  did 
anv  such  thing  ever  occur  to  me. 

Sir.  SiNNOTT.  Are  you  familiar,  Mr.  Fisher,  with  the  bill  which  I 
think  came  over  from  Mr.  Adamson's  committee  regulating  dams 
upon  navigable  streams?  I  have  not  read  the  bill  myself,  but  I  saw 
it  recently  stated  in  a  paper  that  such  a  bill  was  favorably  reported, 
and  I  thought  that  bill  would  probably  cover  the  matter  Mr.  Taylor 
Fpoke  about. 

Mr.  Fisher.  I  have  been  informed  that  a  bill  has  been  under  con- 
sideration by  the  Committee  on  Interstate  and  Foreign  Commerce, 
covering  the  very  point  that  Mr.  Taylor  has  mentioned. 

Mr.  Taylor.  The  newspapers  say  they  have  reported  it  out.  They 
said  so  yesterday. 

Mr.  Fisher.  I  also  understand,  I  do  not  Icnow  how  correct  it  is, 
that  that  bill  does  not  properly  protect  the  public  interests.  I  under- 
btand  that  that  bill  is  a,  bill  which  is  not  calculated  to  be  verv  effective. 

Mr.  Ivent.  You  mean  the  Senate  bill  or  the  original  bill  ? 

Mr.  Fisher.  I  mean,  if  I  understood  it,  the  bill  as  it  came  from  the 
committee. 

Mr.  Kent.  On  the  bill  reported  a  while  ao:o  there  was  just  the 
mere  statement  that  the  Secretary  of  War  thinks  it  does  not  interfere 
with  the  interests  of*  navigation ;  but  since  then  there  has  been  a 
second  bill. 

Mr.  Slattery.  There  has  been  a  second  bill.  No.  16053,  put  down 
for  consideration  by  the  committee. 

Mr.  Taylor.  Did  you  ever  make  any  estimate  as  to  whether  or  not 
the  probable  reasonable  returns  would  equal  the  cost  of  adminis- 
tration ? 

Mr.  Fisher.  I  presume  in  all  of  these  matters,  Mr,  Taylor,  that  the 
nominal  charge,  to  which  I  have  referred,  would  always  be  made 
sufficient  to  take  care  of  the  cost  of  administration.  That  is  what  I 
mean  by  reasonable  charge — a  charge  to  do  that  and  be  effective. 

I  think,  with  a  great  number  of  the  permits  and  with  a  nominal 
compensation  in  each  case,  the  cost  would  sometimes  be  considerable, 
as  compared  with  the  cost  of  administration. 

Mr.  SiNKOTT.  What  do  you  contend,  Mr.  Fisher,  was  the  decision 
of  the  Supreme  Court  in  this  Chandler-Dunbar  case? 
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Mr.  Fisher.  The  Chandler-Dunbar  case  decided  clearly,  beyond  all 
question,  that  the  Federal  Government  has  absolute  jurisdiction  over 
the  navigable  streams  and  that  that  jurisdiction  supersedes  the  power 
of  the  riparian  owner  and  underlies  and  is  superior  to  any  existing 
permits  under  which  structures  have  been  built  in  navigable  streams. 

Mr.  SiNNOTT.  That  is  when  the  structures  impede  navigation  on 
the  stream  ? 

Mr.  Fisher.  Yes. 

Mr.  SiNNOTT.  What  is  the  document  in  which  that  decision  is 
published? 

Mr.  Fisher.  The  document  is  Senate  Document  No.  51,  Sixty- 
third  Congress,  first  session,  and  the  decision  was  rendered  by  the 
Supreme  Court  on  May  26,  1913;  so  that  you  can  find  it  in  the  Su- 
preme Court  reports  of  that  date. 

Now,  if  you  will  pardon  me,  I  will  read  some  selections  from  that 
decision.    The  court  said : 

Having  decided  tlint  the  Chandler-Dunbnr  Co.,  as  tlie  riparian  owners,  bnd 
no  8ucli  vested  property  right  in  the  water  power  inherent  in  the  falls  aud 
nipids  of  the  river,  and  no  right  to  place  in  the  river  the  works  essential  to 
any  practical  use  of  the  flow  of  the  river,  the  Government  can  not  be  Justly 
fHiulred  to  pay  for  an  element  of  value  which  did  not  inhere  In  these  parcel* 
as  upland.  The  Government  had  dominion  over  the  water  power  of  the  i-apiUs 
and  falls  and  can  not  be  required  to  pay  any  hyi)othetical  additional  value  to 
n  rlimrlan  owner  who  Imd  no  right  to  oppropriate  the  current  to  his  o^vn  com- 
mercial use.  These  additional  values  represent,  therefore,  no  actual  loss,  and 
there  would  be  no  justice  in  paying  for  a  loss  suffered  by  no  one  in  fact. 

Mr.  SiNNOTT.  He  was  claiming  injury  to  his  contiguous  holdings. 

Mr.  Fisher.  The  facts  are  these:  The  Chandler-Dunbar  Co.  bought 
riparian  property  and,  if  the  claim  made  by  the  constitutional  law- 
yers during  the  debate  on  the  Connecticut  River  bill  was  correct,  had 
the  right  to  build  a  structure  in  that  river  to  develop  power,  pro- 
vided only  that  the  structure  did  not  interfere  with  navigation.  And 
if  he  could  show  that  he  had  not  impeded  navigation  by  that  struc- 
ture, it  was  the  duty  of  the  United  States  to  grant  a  permit  for  such 
structure. 

In  addition  to  that  the  Chandler-Dunbar  Co.  had  gone  further, 
because  it  had  certain  revocable  permits  under  fhe  laws  then  existing, 
under  which  it  actually  proceeded  to  construct  certain  permanent 
structures.  The  Federal  Government  came  in  and  established  a 
comprehensive  plan  for  the  development  of  that  stream,  and  in  order 
to  do  that  they  had  to  acquire  the  property  of  the  Chandler-Dunbar 
Co.  The  question  was  what  should  it  pay  the  Chandler-Dunbar  Co. 
The  Chandler-Dunbar  Co.  claimed  they  were  entitled  to  compensa- 
tion based  upon  the  theory  that,  as  a  matter  of  law,  their  ownership 
of  riparian  property  carried  with  it  certain  interests  or  rights  in 
the  submerging  land  opposite  their  riparian  land,  and  the  Federal 
Government  had  to  pay  for  that  property  its  substantial  value  for 
water-power  development. 

They  raised,  you  see,  the  whole  question  of  the  Federal  authority 
and  the  extent  to  which  a  private  interest  could  claim  a  right  to 
protection. 

Mr.  Kent.  Right  there,  I  would  like  to  ask  a  question  on  the  navi- 
gability of  that  part  of  the  stream.  That  was  not  involved  in  this 
case,  was  it? 
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Bfr.  FiSHEB.  Only  to  the  extent,  of  course,  it  was  claimed  the  stream 
was  not  navigable. 

Mr.  SiNNOTT.  That  case  held  the  rights  of  the  riparian  owner 
were  subservient  to  the  paramount  rights  of  the  Government  and 
navigation,  and  that  was  solely  the  holding;  and,  in  addition  to 
that,  the  case  held  that  the  water  power  that  was  incidentally  de- 
veloped might  be  sold  and  leased. 

Air.  Fisher.  Yes;  might  be  leased  by  the  Government,  and  it 
might  determine  the  character  of  a  structure  with  the  view  to  de* 
veloping  the  water  power  5  that  it  was  the  sole  judge  as  to  what  it 
would  do  in  a  navigable  river,  what  was  the  best  means  of  develop- 
ing it    If  you  are  interested  in  it,  the  decision  further  holds : 

The  technical  title  of  the  Chandler-Dunbar  Co.,  therefore,  includes  the  bed 
of  the  river  opposite  its  upland  on  the  bank  to  the  middle  thread  of  the  stream, 
Mng  the  boundary  line  at  that  point  between  the  United  States  and  th* 
Dominion  of  Canada. 

Now,  the  court  held  in  the  first  place  that  the  property  of  the 
company  included  the  bed  of  the  stream,  so  there  was  not  any  ques- 
tion about  the  riparian  owner  owning  the  bed  of  the  river. 

Orer  this  bed  flows  about  two-thirds  of  the  volume  of  water  constituting  the 
falls  and  rapids  of  the  St.  Marys  River.  By  reason  of  that  fact  nnd  the  owner- 
diip  of  the  shore,  the  company's  claim  is  thnt  it  is  the  owner  of  the  liver  and 
of  the  inherent  power  in  the  falls  and  rapids,  subject  only  to  the  public  right 
of  nnvigution.  While  not  denying  that  this  righf*.  of  navigation  is  the  doniinat> 
Ing  right,  yet  the  claim  is  that  the  United  States  in  the  exercise  of  tbe  power 
to  regulate  commerce  may  not  exclude  the  rights  or  riparian  owners  to  con- 
Btniet  in  the  river  and  upon  their  own  submerged  lands  such  appliances  as 
nre  necessary  to  control  and  use  the  current  for  commercial  purposes,  provided 
only  that  such  structures  do  not  imi)ede  or  hinder  navigation,  and  that  tli* 
floir  of  the  stre^im  is  not  so  diminished  as  to  leave  less  than  every  i)osslblt 

leqairement  of  oavigation,  present  and  future. 

< 

Now,  there  was  the  claim.  That  did  not  go  anything  like  as  fai% 
you  see,  as  many  of  the  constitutional  lawyers  now  go  against  the 
Federal  Government,  because  here  the  claim  was  they  owned  th« 
riparian  property  and  the  bed  of  the  stream,  and  they  could  build 
such  a  structure,  but  such  a  structure  only  as  would  leave  the  whole 
question  of  navigation  open. 

This  claim  of  a  proprietary  right  in  tho  bed  of  the  river  and  in  the  flow  of 
the  stream  over  that  bed  to  tlie  extent  that  such  flow  is  in  excess  of  the  wants 
of  navigation  constitutes  the  ground  upon  which  the  company  asserts  that  a 
necessary  efl'ect  of  the  act  of  March  3,  1909,  and  of  the  Judgment  of  condemna- 
tion in  the  court  below  is  the  taking  from  it  of  a  property  right  or  interest  of 
greot  value,  for  which,  under  tlie  flfth  amendment,  compensation  must  be  mada 

This  is  the  view  which  was  entertained  by  Circuit  Judge  Dennison  in  the 
court  below  and  is  supported  by  most  careful  findings  of  fact  and  law  and  an 
einborate  and  able  opinion.  The  question  is,  therefore,  one  which  from  every 
standpoint  deserves  careful  consideration. 

This  title  of  the  owner  of  fast  land  upon  the  shore  of  a  navigable  river  to 
the  bed  of  the  river  is  at  best  a  qualifled  one.  It  is  a  title  which  inheres  in 
tbe  ownership  of  the  shore  and,  unless  reserved  or  excluded  by  implication, 
passed  with  it  ns  a  shadow  follows  a  substance,  although  cnpable  of  distinct 
ownership.  It  is  subordinate  to  the  public  right  of  navigation,  and  however 
helpful  in  protecting  the  owner  against  the  acts  of  third  parties,  is  of  no 
avail  against  the  exercise  of  the  great  and  absolute  power  of  Congress  over  the 
Improvement  of  navigable  rivers.  That  power  of  use  and  control  comes  from 
the  power  to  regulate  commerce  between  the  States  and  with  foreign  natlona 
It  includes  navigation  and  subjects  every  navigable  river  to  the  control  of 
Congress.  All  means  having  some  positive  relation  to  the  end  in  view  which 
ue  not  forbidden  by  some  other  provision  of  the  Constitution  are  admissible. 
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If.  on  the  Judgment  of  Congress,  the  use  of  the  bottom  of  the  river  1b  proper 
for  the  purpose  of  placing  therein  structures  in  aid  of  navigation,  it  is  not 
therel)y  taking  private  property  for  a  public  use,  for  the  owner's  title  was  In 
its  very  nature  subject  to  that  use  in  the  interest  of  public  navigation. 

That  is  to  say,  his  interest  in  the  submerged  land  was  always  sub- 
ject to  the  right  of  the  Government  to  go  m  and  take  that  land  for 
navigation  purposes. 

If  its  judgment  be  that  structures  placed  in  the  river  and  upon  such  gnb- 
mergert  land  are  an  obstruction  or  hindrance  to  the  proper  use  of  the  river  for 
purposes  of  navigation  it  may  require  their  removal  and  forbid  the  use  of  the 
bed  of  tlie  river  by  tlie  owner  in  any  way  which  in  its  Judgment  is  Injurious  to 
the  dominant  right  of  navigation. 

The  court  says  that  whether  the  structure  is  a  good  thing  or  a 
bad  thing  for  navigation,  when  Congress  speaks  that  is  the  end  of  it. 
It  may  be  just  as  wrong  as  you  choose  upon  the  question  of  fact, 
but  when  it  spealcs  that  settles  it. 

So,  also,  it  may  permit  tlie  construction  and  maintenance  of  tunnels  under  or 
bridges  over  the  river  and  may  require  the  removal  of  every  such  structure 
placed  there  with  or  without  its  license,  the  element  of  contract  out  of  the 
way,  which  it  shall  require  to  be  removed  or  altered  as  obstructions  to  naviga- 
tion. 

Then  it  quotes  the  various  decisions. 

Mr.'SiNNOTT.  Might  I  interrupt  you  there?  Is  it  your  opinion 
that  that  case  is  an  authority  for  governmental  control  over  streams 
other  than  control  connected  Tvith  navigation? 

Mr.  Fisher.  Yes,  in  one  sense;  no,  in  another. 

If  you  say  "other  than  connected  with  navigation,"  I  say  no; 
Conajress  has  no  such  power.  But  I  take  the  next  step,  and  that 
settles  the  whole  question:  When  Congress  says  such  and  such  a 
thing  is  in  the  interest  of  navigation,  that  settles  it,  and  the  courts 
can  not  inquire  into  the  question  whether  it  is  right  or  whether  it  is 
wrong.    Its  power  is  absolute. 

Mr.  SiNNOTT.  In  that  relation  there  would  be  no  connection  with 
navigation? 

Mr.  Fisher.  It  does  not  make  any  difference. 

So  unfettered  Is  this  control  of  Congress  over  the  navigable  streams  of  the 
country  that  its  judgment  as  to  whether  a  constmction  in  or  over  such  a  river 
is  or  is  not  an  obstacle  and  a  hindrance  to  navigation  is  conclusive.   . 

I  can  not  see  that  the  English  language  is  susceptible  of  any  more 
emphatic  statement. 

Such  Judgment  and  determination  is  the  exercise  of  legislative  power  in 
respect  of  a  subject  wholly  within  its  control. 

Now,  it  does  not  make  a  particle  of  difference  what  the  structure 
is.  Senator  Root  said  in  the  debate  on  the  Connecticut  River  dam 
bill,  Congress  has,  from  time  immemorial,  not  only  exercised  the 
right  to  protect  and  see  that  navigation  was  not  impeded,  and  also  to 
promote  navigation  and  make  navigation  if  it  wants  to ;  and  when  it 
speaks,  that  is  the  end  of  it.  It  may  exercise  its  judgment  badly, 
or  it  may  misunderstand  the  facts.  But  what  it  understands  is  the 
law. 

Mr.  Graham.  If  it  says  the  Falls  of  Minnehaha  were  navigable, 
they  would  be  navigable? 

Mr.  Fisher.  They  would  be  navigable.  It  can  take  any  stream, 
and  when  it  says  so,  whether  it  is  a  navigable  stream  or  not,  that 
settles  it. 
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Now,  the  question,  of  course,  what  Congress  ought  to  do  in  this 
regard  is  another  subject.  Therefore  we  have  the  situation  I  spoke 
of  in  the  beginning :  If  you  and  I  can  agree  what  is  necessary  for  the 
i-egulation  of  a  water  power  on  a  navigable  stream  or  on  an  unnavi' 
gable  stream,  the  onIy<jnestion  then  is  whether  Congress  has  the  tech- 
pical  power,  and  this  decision  says  it  has  this  technical  power ;  there- 
fore if  what  you  are  seeking  to  do  is  in  the  public  interest  why  should 
we  quarrel  about  questions  of  legal  construction  or  the  agency  that  is 
going  to  do  it  ?  Let  us  do  the  thing,  and  let  us  not  bother  aoout  the 
Look  or  the  nail  on  which  we  hang  it. 

Mr.  Taylor.  Mr.  Fisher,  did  I  understand  you  to  say  Congress 
has  power  over  nonnavigable  streams? 

Mr.  FiBHCR.  Oh,  no.  I  say  this,  that  let  us  take  a  case  where  there 
is  a  nonnavigable  stream — and  it  was  such  a  stream  that  Congress 
would  not  stultify  itself  to  say  it  was  navigable — I  say,  that  if  we 
can  develop  the  water  power  upon  that  stream  under  certain  general 
conditions,  reserving  tne  effective  control  to  the  Federal  and  State 
Governments,  it  is  the  wise  way  to  develop  it.  The  great  thing  you 
are  concemea  with  is  really  finding  a  tecnnical  basis  to  bring  such 
control  beyond  suspicion  of  illegality.  Now,  if  you  are  so  unfortu- 
nate in  your  case  as  to  have  only  nonnavigable  streams,  and  we  have 
for  any  reason  lost  control,  although  it  is  a  source  of  a  navigable 
stream,  the  only  thing  we  can  do  is  to  regret  the  situation ;  but  that 
makes  it  all  the  more  important  that  in  cases  where  we  have  the  tech- 
nical power  we  shall  exercise  it. 

The  Chairman.  Mr.  Fisher,  right  there :  Every  day  our  authority 
is  challenged,  even  when  we  own  the  land  of  a  dam  site,  to  go  ahead. 
I  wish  you  would  spend  a  moment  on  that. 

Mr.  Fisher.  My  answer  to  that  would  be  the  Yankee  method  of 
asking  a  question.  The  mere  asseveration  of  the  fact  w^e  have  no 
power,  does  not  prove  it;  but  the  more  vehemently  it  is  asserted,  the 
more  question  you  raise  as  to  whether  it  is  true  or  not.  There  can 
be  no  question  whatever  but  what  we  have  the  power  over  the  public 
domain.  Congress  has  passed  laws,  and  the  courts  have  upheld 
them,  and,  in  so  doing,  held  that  the  power  of  the  Federal  Govern- 
ment over  the  public  domain  is  absolute. 

Now,  that  is  just  like  the  navigable  streams.  Do  not  let  us  quarrel 
about  whether  or  not  the  States  or  the  Federal  Government  owns 
the  water  in  the  stream.  There  are  differences  of  opinion  about  that 
Some  lawyers  say  by  no  means  is  it  clear  that  the  Federal  Govern- 
ment has  lost  its  control  over  the  water  in  many  of  these  Western 
States,  where  the  claim  is  jnade;  but  I  do  not  think  it  is  important, 
because  the  most  important  strategic  points  available  to  us  there  are 
in  the  public  domain,  and  there  is  no  question  we  own  the  land  on 
which  the  water  flows;  and  if  we  own  the  land  which  is  absolutely 
essential  to  the  location  of  the  power  plant,  do  not  let  us  bother  about 
the  water. 

The  Chairman.  Do  you  or  do  you  not  concede  the  State  owns  the 
water  ? 

Mr.  Fisher.  I  do  not  concede  it. 

The  Chairman.  Even  supposing  for  a  mqpfient  they  do  own  the 
water,  if  we  own  the  land,  that  is  our  land,  and  our  authority  being 
absolute,  haven't  we  the  power  to  fix  such  conditions  as  we  desire  for 
the  use  of  that  land  ? 
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Mr.  Fisher.  I  do  not  think  there  could  be  any  question  about  it. 
The  only  claim  against  it  is  a  sort  of  vague  statement  that  the  Fed- 
eral Government  owns  the  lands  only  as  trustee  for  the  use  of  the 
people. 

Mr.  SiNNOTT.  I  think  the  term  is  used,  "  proprietary  ownership,** 
as  distinguished  from  absolute  ownership!     ^    ^         '  ^' 

^  Mr.  FisflER.  Yes ;  but  the  language  oi  the  courts  is  utterly  incon- 
sistent with  that,  and  I  do  not  know  what  the  difference  is  "between 
a  person  as  trustee  and  the  Federal  Government  acting  as  trustee. 
The  onlj^  question  I  see  is  this:  Is  the  thing  the  trustee  is  talking 
about  doing  something  that  is  in  the  interest  of  the  beneficiary?  If 
the  Federal  Government  is  seeking  to  do  something  for  the  interest 
of  the  public — and  that  is  the  theory  of  the  law  under  which  I  say 
we  are  going — and  if  it  is  a  proper  thing  to  do  this  way,  then  even 
the  theory  of  sovereignty  supports  that  claim,  because  it  is  exercising 
its  power  for  a  particular  public  interest,  and  not  in  the  nature  of  a 
proprietary  interest. 

The  Chairman.  Assuming  for  the  moment  they  are  not  acting  fot 
the  best  interest  of  the  State,  has  the  question  ever  come  up  where  a 
court  has  passed  on  it  anywhere  to  the  effect  that  the  Federal  Govern- 
ment did  not  have  absolute  control  and  ownership  of  the  public 
domain?     . 

Mr.  Fisher.  The  question  has  come  up. 

The  Chairman.  What  has  the  court  said  about  it? 

Mr.  Fisher.  Oh,  in  every  instance  the  court  has  said  that  it  has 
control. 

The  Chairman.  There  is  not  any  exception  to  that? 

Hr.  Fisher.  I  know  of  no  exception.    Do  you,  Mr.  Finney? 

Mr.  Finney.  I  know  of  no  exception.  The  court  has  held  that  the 
Government  might  sell  or  keep  it,  as  it  thought  proper. 

The  Chairman.  Where  does  this  State  right  question  come  in? 

Mr.  Fisher.  I  think  it  comes  in  just  from  vague  thinking  on  the 
subject.  There  are  a  number  of  the  ffood  people  of  the  West  who, 
with  the  best  intentions  in  the  world,  nave  got  this  thoujght  in  their 
minds.  A  certain  number  of  them  in  some  way  have  imbibed  the 
idea  that  the  Federal  Government  is  trying  to  do  something  to  them 
which  it  would  not  do  now  or  would  not  h*ave  done  in  the  East. 
Nothing  can  be  more  fallacious.  There  is  not  anything  on  earth  that 
is  proposed  by  any  advocate  of  conservation  that  I  tnink  is  worthy 
of  the  name  or  worthy  in  any  way  to  be  identified  with  that  move- 
ment; there  is  nothing  on  earth  that  any  such  man  has  advocated  in 
the  West  that  he  does  not  regret  not  having  occurred  in  the  East. 
The  fact  that  we  have  lost  control  over  the  coal-mine  territory  of  the 
East,  that  is  now  absolutely  in  the  grip  of  what  constitutes  a  coal 
monopoly,  is  no  reason  why  we  should  work  to  the  same  results  in 
the  West.  It  is  a  reason  why  we  ought  to  take  steps  now  to  restrain 
them  from  doing  in  the  West  what  they  have  done  in  the  East.  We 
are  now  buying  back  with  Federal  moneys  in  the  Appalachian  Range 
the  very  kind  of  property  a  lot  of  people  in  the  West  are  complaining 
about  because  w^e  are  keeping  it  in  the  forest  reserves  out  there.  In- 
stead of  our  letting  it  get  into  private  hands  and  letting  them  clear 
off  the  timber  so  that  a  great  deal  of  the  timber  will  never  grow  on  it 
again  and  then  our  having  to  come  in  and  buy  it  back — and  we  are 
protecting  the  streams  upon  which  the  water  depends,  which  is  the 
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very  life  of  the  West — and  buying  it  back  at  an  enormous  cost,  why 
shouldn't  we  hang  on  to  it  now?  Why  part  with  it?  And,  for  in-- 
stance,  in  the  State  of  Idaho  I  undertake  to  say  that  any  man  with 
the  power  of  presenting  an  ar^ment  can  run  for  public  office  on  that 
issue,  or  in  any  State  there  is  in  the  West,  ana  win  at  the  polls* 
You  ^o  into  any  of  those  States,  as  I  have  gone,  and  discuss  this 
question  before  any  public  audience,  for  instance  at  the  city  of 
Seattle,  and  you  get  your  come-back,  and  see  it  come.  Why  they  are 
10  to  1  for  the  proposition. 

It  is  the  man  who  thinks  he  can  in  some  manner  when  he  is  talk- 
ing about  developing  the  resources  of  the  West — it  is  the  man  who 
wants  to  develop  them  for  himself  and  for  his  own  profit  who  is 
shouting  against  the  conservation  policy.  It  is  not  the  ordinary  citi- 
zen who  is  going  to  buj^  electric  energy  from  the  company  which  is 
developing  it  for  sale ;  it  is  only  the  man  who  wants  to  put  up  the 
money  and  then  use  and  sell  the  power  to  private  people  and  sell  it 
at  a  profit  to  himself.  He  is  the  one  who  is  talking  about  the  unfair- 
ness oetween  the  East  and  the  West  in  our  public-land  policy,  and  I 
know  nothing,  Mr.  Chairman,  upon  which  to  base  it,  but  I  would  sug-- 
gest  what  I  have  alreadjr  said,  that  I  do  not  think  a  single  thing  we 
want  is  not  sound  to  the  intelligent  and  disinterested  man. 

Mr.  Taylor.  Don't  you  thiiiK  it  would  be  better,  under  our  form 
of  Government,  if  we  regulate  this  all  through  some  Interstate  Com- 
merce Commission  or  some  other  regulatory  body  rather  than  have 
the  Government  of  the  United  States  go  into  this  leasing  business 
and  have  armies  of  Federal  supervisors  brought  in  in  those  industriea 
of  the  country  and  retaining  tnem  in  public  ownership  under  a  dual 
form  of  Government  that  would  impose  upon  us  all  ? 

Mr.  FisHEB.  If  you  will  stop  just  a  moment,  I  think  I  can  answer 
this.  You  do  not  want  to  create  any  more  bureaucracy  than  neces- 
sary. If  you  will  coordinate  and  reconcile  the  principle  of  local  heme 
rule  with  the  principle  of  general  control^  then  you  will  not  get  into 
trouble.  You  want  to  adopt  the  two  things  and  try  to  harmonize 
them  and  make  them  work  together.  That  is  what  I  understaod  is 
the  general  theory  of  this  bill. 

Now^^what  is  the  citizen  of  Colorado  interested  in,  as  such?  He 
is  not  interested  in  the  agency  by  which  the  permit  is  granted;  he 
does  not  care  whether  he  gets  a  permit  in  Denver  or  Washington. 
What  he  is  interested  in  is  knowing  whether  he  gets  a  permit  that 
treats  him  fairly.  The  consumer  is  not  interested  in  whether  or  not 
the  administration  ot  the  law  is  placed  in  Denver  or  entirely  in 
Washington.  He  is  interested  in  a  right  law,  as  is  every  other  citizen 
of  the  United  States. 

With  reference  to  the  rate  of  compensation,  where  regulation  serv- 
Ipe  and  prices  do  not  take  care  of  consumer's  interest  and  can  not 
protect  nim  fully,  and  in  the  application  of  the  revenue  so  derived, 
m  such  manner  that  it  will  be  applied  to  its  benefit,  looked  at  broadly 
and  comprehensively,  rather  than  collected  in  one  locality  and  used 
in  another:  Of  course  the  consumer  in  Colorado  does  not  want  his 
money  taken  and  used  for  the  benefit  of  the  man  in  New  York,  who 
really  owns  the  local  utility.  You  want  to  put  all  the  revenue  over 
the  cost  of  administration  back  into  the  locality  from  which  it  is 
taken. 
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Mr.  Taylor.  That  is  what  I  meant  when  I  referred  some  time  ago 
Ito  the  fairness  of  your  statement  in  that  respect. 

Mr.  Fisher.  I  have  always  said  that,  and  you  will  find  it  stated  in 
both  annual  reports  I  made  as  Secretary  of  the  Interior  just  as  em- 
phatically as  I  have  said  it  to-day. 

Mr.  Taylor.  But  there  is  too  much  "  conservation  policy  "  to  get 
that  into  the  Federal  Treasury  all  the^time? 

Mr.  Fisher.  Oh,  no.  Mr.  Taylor,*!  made  a  speech  before  the 
chamber  of  commerce  of  the  city  of  Denver  and  I  asked  just  one  ques- 
tion. I  said,  "I  came  into  your  town  this  morning  and  I  bought 
vour  papers  and  read  them,  and  I  find  the  statement  made  that  there 
is  not  a  single  irrigation  project  now  carried  on  in  the  State  of  Colo- 
rado, not  a  single  project,  of  which  the  State  has  jurisdiction  that  is 
at  this  time  being  utilized  to  furnish  water  to  the  settler;  not  one." 
1  said,  "  Is  it  so,  or  is  it  not  so?  I  do  not  know  anything  except  what 
the  papers  said.  The  reports  reach  our  department  to  this  general 
effect.'^  I  said,  "  If  so,  do  you  want  to  make  regulations  to  suit  the 
farmers  or  the  monopolists?  Do  you  want  the  Federal  Government 
to  loosen  up  or  tighten  up?  Or  do  you  want  to  use  both  agencies,  or 
only  one?  ''^  I  said,  *'  You  want  to  have  a  great  national  park  created 
right  next  to  you,  and  if  it  was  not  for  the  fact  that  the  land  was  held 
as  a  forest  reserve  there  would  not  be  any  land  to  talk  about  for  a 
park."  I  said,  "  Now,  are  you  glad  or  sorry  that  area  was  reserved 
as  a  forest  reservation?  Which  would  you  rather  we  had  done,  to 
have  had  the  policy  we  have  now,  so  that  we  can  really  talk  about 
turning  the  area  into  a  park,  or  not  have  anything  to  talk  about? 
If  it  was  not  for  the  policy  of  conservation  that  land  would  not  be 
there."  Well,  all  I  can  say  is  that  I  stopped  and  the  audience  laughed 
and  then  they  applauded ;  and  I  have,  from  that  day  to  this,  gotten 
no  answer  to  those  questions. 

Just  let  me  conclude,  now,  about  this  Chandler-Dunbar  case.  The 
court  says : 

TTix)n  what  principle  can  it  be  said  that  in  requiring  the  removal  of  the  de- 
velopment works  which  were  in  the  river  niwn  sufferance  Congress  has  taken 
private  property  for  public  use  without  compensation?  In  deciding  that  a 
necessity  existed  for  absolute  control  of  the  river  at  the  rapids,  Congress 
has  of  course  excluded,  until  it  changes  the  law,  ev-ery  such  construction  as  a 
hindrance  to  its  plans  and  purposes  for  the  betterment  of  navigation.  The 
qualified  title  to  the  bed  of  the  river  affords  no  ground  for  any  claim  of  a  right 
to  construct  and  maintain  therein  any  structure  which  Congress  has,  by  the 
act  of  1909,  decided  in  effect  to  be  an  obstruction  to  navigation  and  a  hin- 
drance to  its  plans  for  improvement.  That  title  is  absolutely  subordinate  to 
the  right  of  navigation,  and  no  right  of  private  property  would  have  been 
Invaded  if  such  submerged  lands  were  occupied  by  structures  in  aid  of  navi- 
gation or  kept  free  from  such  obstructions  in  the  Interest  of  navigation.  We 
need  not  consider  whether  the  entire  flow  of  the  river  is  necessary  for  the  pur- 
poses of  navigation,  or  whether  there  is  a  surplus  which  is  to  be  paid  for,  it 
the  Chandler-Dunbar  Co.  is  to  be  excluded  from  the  commercial  use  of  that 
surplus.  The  answer  Is  found  in  the  fact  that  Congress  has  determined  that 
the  stream  from  the  upland  taken  to  the  international  boundary  is  necessary 
for  the  purposes  of  navigation. 

Congress  has  found  that,  and  that  settles  it. 

That  determination  operates  to  exclude  from  the  river  forever  the  structures 
necessjiry  for  the  commercial  use  of  the  water  power.  That  It  does  not  de- 
prive the  Chandler-Dunbar  Co.  of  private  property  rights  follows  from  the  con- 
siderations before  stated. 
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It  is  said  that  the  twelfth  section  of  the  act  of  1909  authorizes  the  Secretary 
of  War— 

Now,  Congress,  in  other  words,  gave  the  private  owner  the  benefit 
of  putting  its  purposes  clearly  in  the  bill.  It  did  not  hide ;  there  was 
no  subterfuge  about  it.  It  did  not,  in  other  words,  in  the  bill  just 
claim  control  for  the  sole  purpose  of  protecting  navigation  and  then 
go  ahead  and  develop  the  water  power  and  sell  it ;  but  it  wrote  into 
uie  bill  the  fact  that  the  taking  was  primarilv  for  the  purpose  of 
navigation  and  incidentally  for  the  purpose  of  having  water  power 
developed. 

•  *  •  to  lease,  upon  terms  agreed  upon,  any  excess  of  water  i)ower  which 
results  from  the  conservation  of  the  flow  of  the  river  nud  the  works  which 
the  Government  may  construct.  This,  it  is  said  ,is  a  taking  of  private  property 
for  commercial  uses  and  not  for  the  improvement  of  navigation.  But,  aside 
from  the  exclusive  public  purpose  declared  by  the  eleventh  section  of  the  act, 
the  twelfth  section  declares  that  the  conservation  of  the  flow  of  the  river  is 
"primarily  for  the  benefit  of  navigation  and  incidentally  for  the  puriK>se  of 
having  the  water  power  developed,  either  for  the  direct  use  of  the  United  States 
or  by  lease    ♦    ♦    •    through  the  Secretary  of  War." 

Of  course,  that  involves  the  Chandler-Dunbar  Co.'s  claim  that  the 
real  purpose,  as  shown  by  that  language,  was  to  develop  water  power 
as  well  as  to  protect  navigation,  and  water  power  was  not  necessary 
for  navigation.    The  court  said,  continuing : 

If  the  primary  purpose  is  legitimate,  we  can  see  no  sound  objection  to  leasing 
any  excess  of  power  over  the  needs  of  the  (government.  The  practice  is  not 
unusual  in  respect  to  similar  public  works  constructed  by  State  governments.   . 

Then  it  goes  on  to  cite  cases,  and  continues : 

It  is,  at  best,  not  clear  how  the  Chnndler-Dunbar  Ck>.,  can  be  heard  to  object 
to  the  selling  of  any  excess  of  water  power  which  may  result  from  the  con- 
struction of  such  controlling  or  remedial  works  as  shall  be  fotmd  advisable  for 
the  improvement  of  navigation,  inasmuch  as  it  had  no  property  right  in  the 
river  which  had  been  taken.  It  has,  therefore,  no  interest  whether  the  Govern- 
ment permit  the  excess  of  power  to  go  to  waste  or  make  it  the  means  of  pro* 
dncing  some  return  upon  the  great  expenditure. 

Now,  that  decision  is  epoch  making.    As  I  said,  it  makes  waste 

?aper  of  all  this  constitutional  discussion.  And  it  does  more,  Mr. 
'aylor,  it  puts  the  two  matters  of  principle  together.  And  I  think 
they  ought  to  be  treated  together,  and  if  your  committee  thinks  it 
has  the  power  to  report  a  water-power  bill  of  this  sort  affecting  navi- 
gable rivers,  I  very  strongly  urge  it  report  both. 

Mr.  Tayloh.  It  seems  to  me  it  is  not  going  to  be  regular.  It  seems 
tome  we  ought  to  insist  upon  all  streams  in  the  United  States  being 
treated  the  same  way.  It  seems  to  me  if  it  is  a  great  national  policy 
which  is  going  to  be  taken  up,  why  shouldn't  it  be  true  for  somebody 
else? 

Mr.  Fisher.  You  are  right;  but  that  should  not  lead  you  into  the 
position  of  saying  if  you  don't  do  it  for  them,  we  do  not  want  you 
to  do  it  for  us.  The  fact  that  you  do  not  get  the  whole  loaf  does  not 
necessitate  not  taking  a  part. 

Mr.  TAYiiOR.  We  can  not  resist  a  feeling  that  they  are  putting  it 
on  us  because  they  are  bigger  than  we  are. 

Mr.  Fisher.  If  that  is  the  feeling,  I  won't  encourage  it.  What  I 
do  not  like  to  see  is  this :  Do  not  keep  up  the  opposition  and  tie  up 
the  resources  of  the  country  when  there  is  a  bill  like  this  that  will 
open  them  for  development. 
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.  Mr.  Taylor.  Why  don't  they  go  further  and  conserve  the  existing 
water  powers  of  these  people  back  here? 

Mr.  Fisher.  My  dear  sir,  we  have. 
.  Mr.  Taylor.  And  why  don't  you  observe  the  same  rule  and  make 
it  applicable  to  the  navigable  streams  of  the  United  States? 

Mr.  FisnER.  We  have. 

Mr.  Taylor.  Why  didn't  you  do  it  in  the  last  four  or  five  years? 

Mr.  Fisher.  We  have.  You  will  find,  Mr.  Taylor,  upon  looking 
into  it  that  you  will  express  more  favorable  surprise  than  you  did 
a  little  while  ago.  Everj  one  of  the  conservationists  have  always 
been  in  favor  of  these  things  I  express  to-day,  and  if  you  will  look 
at  the  facts,  and  consider  those  things,  you  will  see  we  are  doing  just 
that.  The  only  reason  we  have  not  succeeded  is  because  the  men  not 
80  intelligent  upon  this  subject  are  opposed  to  our  plans.  Now,  you 
take  it  from  my  own  report,  that  is  the  first  report  I  made.  If  you 
will  turn  to  the  report  for  1912  you  will  find  the  same  thing.    I  said : 

The  hearings  before  the  National  Waterways  Commission  were  especially 
imiMirtnnt  niul  resulted  in  n  uunniiuous  report  which  marks  nt  lenst  n  deiluite 
^tep  forward  townrd  a  constructive  water-power  poUcy.  Bills  have  been  in- 
tnxlnced  providing  for  the  definite  adoption  of  such  a  policy  with  resiiect  to 
public  lauds.  The  ijussage  of  two  bills  by  Congress  anthorizing  dams  in  cer- 
tain navigable  streams  and  the  discussions  over  these  bills  and  over  the  forceful 
messjipes  in  which  yon  vetoed  them  h:ive  clejirly  pointed  out  the  necessity  for 
amendment  of  the  general  dam  act  and  have  suggested  the  amendments  which 
would  t>e  appropriate.  It  is  earnestly  hoped  that  legislation  will  be  promptly 
adopted  with  res|»ect  to  both  of  these  branches  of  water-t)ower  development 
which  will  encourage  vigorous  development  without  the  sacrifice  of  public 
interests. 

When  it  became  apparent  that  Congress  was  not  likely  to  act  with  respect  to 
water-iiower  sites  uiKin  the  public  domain,  a  series  of  conferences  was  arranged 

The  Chapman.  We  are  very  much  obliged  to  you,  Mr.  Fisher,,  and 
we  will  take  a  recess  now  until  to-morrow  morning  at  10  o^clock. 

(Thereupon,  at  1.50  o'clock  p.  m.,  the  committee  adjourned  until 
tomorrow,  Friday,  May  1, 1914,  at  10  o'clock  a.  m. ) 


Committee  on  the  Public  Lands, 

UousE  of  Representatives, 

Friday^  May  i,  19H, 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  Scott  Ferris  (chair- 
man) presiding. 

The  Chairman.  The  committee  will  be  in  order.  You  may  pro- 
ceed, Mr.  Pierce. 

STATEMENT  OF  MB.  HENBY  7.  PIEBCE,  913  OBEEN  BITILDDia^ 

SEATTLE,  WASH. 

.  Mr.  Pierce.  Mr.  Chairman  and  members  of  the  committee,  I 
have  been  interested  in  water-power  developments  for  the  past  18 
years.  I  was  formerly  president  of  the  International  Railway  Co., 
which  operates  some  500  miles  of  electric  road  in  western  New  York^ 
and  which  has  a  power  plant  at  Niagara  Falls.  I  have  been  a  resi- 
dent of  the  Northwest  for  some  years  past,  and  am  a  member  of  the 
Priest  Rapids  Land  Owners'  Association,  comprising  over  1,000  mem- 
bers and  who  own  in  the  aggregate  135,000  acres  of  land  located  in 
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the  central  part  of  the  State  of  Washington,  on  the  Columbia  River. 
This  land  is  above  the  reach  of  gravity  water.  It  lies  some  300  feet 
above  the  river.  The  quality  of  the  soil  is  such  that  any  product 
that  can  be  grown  in  the  Temperate  Zone  can  be  raised  there  if  we 
could  get  water.  We  have  at  that  point  a  remarkable  segregation 
of  natural  resources.  We  have  the  land,  we  have  the  water  in 
abtmdance,  and  we  have,  in  the  rapids  of  the  river,  more  than 
sufficient  power,  if  utilized,  to  raise  the  water  to  the  land.  The  land 
is  capable  of  supporting  a  population  of  15,000  to  20,000  people. 
We  are  hoping  that  eventually  tne  surplus  power  beyond  the  amount 
necessary  to  operate  the  pumping  plant  for  raising  the  water  to 
irrigate  the  land  will  be  used  m  ftie  manufacture  of  the  great  fer- 
tilizer, nitrate  of  lime,  obtained  from  the  fixation  of  atmospheric 
nitrogen.  This  power  at  Priest  Rapids,  if  utilized,  would  be  used 
for  these  two  great  agricultural  purposes,  the  reclamation  of  land 
and  the  manufacture  of  fertilizer. 

This  whole  situation  at  present  is  lying  fallow.  The  Priest  Rapids 
district  does  not  contain  a  population  of  over  50  people,  but  it  only 
waits  the  passage  of  water-power  legislation  under  which  capital 
may  be  obtained  to  develop  into  what  I  have  outlined. 

I  have  given  you  this  object  lesson,  because  it  is  the  one  that  has 
come  most  under  my  observation,  but  our  western  country  is  full 
of  just  such  other  situations.  Secretary  Lane,  in  his  report  to  Con- 
press  last  fall,  suggested  that  $100,000^000  might  well  be  appropriated 
by  the  Government  for  the  reclamation  of  further  arid  lanos ;  and 
everyone  applauds  that  sentiment. 

But  if  (jongress  will  enact  a  practical  water-power  bill  I  do  not 
think  it  is  too  much  to  say  that  within  the  next  10  vears  $500,000,000 
of  private  capital  will  be  used  in  the  West  for  the  reclamation  of 
arid  lands. 

For  the  development  of  the  power,  reclamation  of  the  land,  and  es- 
tablishment of  these  factories  at  Priest  Rapids  something  like  $60,- 
000,000  will  be  required,  and  I  can  say  to  you  as  a  matter  of  fact  that 
the  money  can  be  obtained  if  we  can  secure  the  proper  kind  of  prac- 
tical legislation  that  will  warrant  it. 

I  spent  four  months  of  last  year  in  Europe  investigating  the  new 
uses  for  electricity  which  have  sprung  up  tnere  recently.  The  past 
five  years  have  seen  enormous  development  of  hydroelectric  projects 
in  Europe,  while  there  has  been  practically  no  progress  of  that  kind 
in  this  country.  I  visited  in  Norway,  Sweden,  and  Germany  the 
works  that  have  been  built  recently  for  the  manufacture  of  nitrate 
of  lime.  At  Trostburg,  Germany,  where  they  make  20,000  tons  of 
tills  product  per  year,  all  of  it  is  consumed  for  fertilizing  purposes 
withm  a  radius  oi  50  miles  of  the  factory  in  which  it  is  maae,  and  I 
was  so  much  interested  in  what  I  saw  that  I  spent  three  days  going 
out  through  the  country  which  is  supplied  with  this  fertilizer.  I 
could  not  talk  the  German  language,  but  the  people  who  operate  the 
factory  kindly  gave  me  an  interpreter  and  I  talked  with  the  farmers 
through  the  country  and  they  told  me  that  by  the  use  of  this  fertil- 
izer their  crops  were  increased  two  to  three  fold.  Upon  investigation 
I  found  that  they  used  an  average  of  300  pounds  oi  fertilizer  to  the 
acre,  whereas  in  the  United  States  we  use  but  27  pounds.  Further, 
their  average  crop  of  wheat  and  other  cereals  is  two  to  three  times 
as  great  as  ours. 
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I  am  only  spealcing  of  these  things  because  the  development  of 
power  is  intimately  connected  with  agricultural  development  in  this 
country.    We  imported  last  year  into  the  United  States  nitrogenous 

Products  having  a  value  of  over  $42,000,000.    Nearly  all  of  this  could 
ave  been  produced  in  this  country,  meaning  the  employment  of 
thousands  of  men,  and  we  have  got  to  come  to  it. 

The  nitrate  of  lime  people  have  tried  to  establish  their  industry 
in  the  United  States,  but  they  are  prevented  because  capital  will  not 
invest  under  the  restrictive  laws  now  in  force.  Canada  is  trying  to 
secure  the  establishment  of  the  industry  in  their  territory. 

Mr.  Graham.  Before  you  leave  that  point,  would  you  kindly  ex- 
plain what  restrictive  laws  you  refer  to? 

Mr.  Pierce.  I  refer  to  the  revocable  permit,  which  only  can  be 
obtained  at  the  present  time.  Capital  will  not  invest  its  money  in 
the  development  of  water  power  under  a  revocable  permit.  I  am 
only  speaking  now  of  tlie  present  situation.  You  all  know  that  an 
effort  was  made  to  establish  a  cyanide  factory  two  years  ago  in  the 
United  State.  A  bill  was  passed  by  both  Houses  of  Congress  and 
President  Taft  vetoed  it,  and  then  the  factory  was  forced  to  locate 
^t  Niagara  Falls,  on  the  Canadian  side ;  $6,000,000  to  $8,000,000  has 
been  invested  in  that  factory,  and  it  employs  several  thousand  men, 
pnd  ships  nearlv  all  its  product  to  the  United  States.  Canada  has 
recently  granted  a  perpetual  franchise  on  the  Saguenay  Biver,  cover- 
ing the  development  of  water  power  to  the  extent  of  600,000  horse- 
power. There  are  no  stipulations  in  regard  to  it,  and  no  tax  is  im- 
posed. All  that  the  Government  asks  is  that  work  shall  be  begun  in 
good  faith  within  three  of  four  years.  For  this  franchise  they  re- 
quired $15,000  to  cover  Government  expenses.  There  are  in  New 
York  at  the  present  time  representatives  of  the  nitrate  of  lime  in- 
dustry, and  they  are  seriously  considering  establishing  great  factories 
on  the  Saguenay  River  to  operate  under  these  franchises,  but  they 
are  waiting  to  hear  what  Congress  will  do  in  this  matter.  I  think 
they  would  be  glad  to  come  before  this  committee  if  you  would  like  to 
hear  them. 

A  European  steel  corporation  has  recentljr  perfected  a  process  for 
the  manufacture  of  steel  from  ore  by  electricity,  and  there  is  no  ques- 
tion but  that  the  method  will  be  used  wherever  steel  is  made  all  over 
the  world.  Dr.  Caro,  the  famous  Berlin  chemist,  has  recently  per- 
fected a  process  for  the  manufacture  of  cyanide,  which  is  used  in  the 
treatment  of  ore,  by  which  it  may  be  manufactured  at  one-third  of 
the  present  cost.  This  will  mean  a  revolution  in  mining,  and  ores 
now  thrown  away  as  useless  will  be  utilized  at  a  profit. 

Mr.  Raker.  That  is  also  true  of  copper,  is  it  not  ? 

Mr.  Pierce.  Yes;  the  electric  age  is  on  us,  and  use  for  the  great 
amount  of  electric  energy  that  may  be  produced  in  this  country  is 
assured. 

Mr.  Graham.  Just  a  question  there.  Are  those  experimental 
schools  in  Germany  that  you  spoke  of  governmental  institutions? 

Mr.  Pierce.  There  are  splendid  governmental  institutions  for  ex- 
perimental purposes  in  every  line,  including  chemistry  and  metal- 
Inrpy. 

Mr.  Kent.  Are  the  power  grants  there  perpetual  ? 


WATER   POWER   BILL.  49 

Mr.  PoERCB.  I  think  they  are.  I  was  going  to  speak  about  that  a 
little  later. 

In  the  State  of  Utah  they  have  wonderful  natural  resourcesj  such 
as  sulphur,  salt,  and  other  basic  materials  which  may  be  used  in  the 
manufacture  of  cyanide  and  other  electric  chemicals.  In  Idaho  and 
Wyoming  there  are  immense  quantities  of  phosphates,  as  well  as  in 
Florida  and  through  South  Carolina.  A  process  has  been  recently 
perfected  by  which  phosphate  rock  can  be  treated  with  electricity 
instead  of  with  sulphuric  acid,  and  thus  another  great  use  is  coming 
for  electricity. 

In  Oregon  there  are  deposits  of  soda  which  can  be  used  to  ad- 
vantage in  electro-chemical  mahuf acture,  and  through  the  South  and 
in  Illinois  and  Michigan  a  great  electro-metallurgical  industry  is 
sure  to  be  established. 

I  consider,  gentlemen,  that  the  enactment  of  practical  water-power 
legislation  is  decidedly  the  greatest  proposition  commercially  before 
Congress  to-day.  The  development  of  water  power  is  most  inti- 
mately related  to  the  comfort,  convenience  and  prosperity  of  all  our 
people  and  you'have  a  great  question  to  decide.  I  trust  it  may  be 
decided  in  a  manner  that  will  permit  of  practical  results. 

Now,  we  come  to  the  consideration  of  the  bill,  and  in  order  to 
bring  my  suggestions  before  you  in  concrete  and  concise  form,  I 
have  incorporated  my  amendments  in  a  sufficient  number  of  copies  of 
the  bill  so  that  you  can  each  have  a  copy  before  you  as  we  discuss 
the  matter. 

I  want  to  say  that  I  am  not  here  to  criticise  this  bill,  but  to  be 
helpful.  All  I  want  is  to  see  results,  no  matter  whether  it  is  to  be 
under  Federal  supervision  or  under  State  supervision.  I  do  not  care 
from  a  practical  standpoint  which  one  it  is. 

The  Chairman.  Or  under  both  ? 

Mr.  Pierce.  Or  under  both.  All  I  want  to  see  is  results,  and  I 
come  here,  as  I  say,  not  to  criticise,  not  to  hammer,  but  to  help  a  little 
if  I  can,  because  I  have  been  making  a  very  close  study  of  the 
subject. 

rermit  me  to  say  that  1  am  a  firm  believer  in  the  regulation  of 
public  utilities  and  of  the  development  of  water  power.  In  my 
former  capacity  of  president  of  a  street  railroad  company,  I  will 
frankly  say  that  when  Gov.  Hughes  brought  out  his  public-service 
commission  bill  I  thought  it  was  a  dreadful  thing,  and  I  raised  my 
voice  with  others  against  it,  but  found  before  we  got  through  with 
it  that,  as  finally  amended  and  passed,  it  was  a  mighty  good  thing 
for  us  and  we  were  glad  to  have  it.  The  day  of  regulation  has  come 
and  we  have  to  accept  it,  and  I  am  a  firni  believer  in  it.  I  have  tried 
to  make  my  suggestions  for  the  regulation  of  water-power  develop- 
ment seven  times  stronger  than  in  the  original  bill,  but  my  text  is  this: 
Let  us  be  practical.  There  is  no  use  of  consuming  your  time  and  the 
time  of  Congress  in  the  preparation  and  passage  of  any  measure 
except  one  under  which  money  can  be  raised  for  development 
purposes. 

Now,  proceeding  with  the  consideration  of  the  bill,  I  would  like 
to  tell  you  as  we  go  along  why  I  suggest  these  changes.  The  bill  as 
originally  framed  reads,  page  1,  line  3,  "That  the  Secretary  of  the 
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Interior  be,  and  he  hereby  is.  authorized  and  empowered  under  gen- 
eral regulations,"  and  so  fortn,    I  suggest  this  be  changed  to  read: 

That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized  and  directed 
to  lease,  under  the  provisions  of  this  act,  to  any  State  or  municipal  subdivision 
thereof,  or  to  any  public-service  corporation  or  similar  agent  of  the  State, 
which  shall  comply  with  the  terms  of  this^ct,  any  part  of  the  lands,  etc. 

As  to  regulations,  I  think  the  matter  is  fully  covered  in  the  twelfth 
clause  of  this  bill,  which  I  have  not  changed,  and  which  reads : 

That  the  Secret jiry  of  the  Interior  is  hereby  authorized  to  perform  any  and 
all  acts  and  to  make  such  rules  and  rejculatious  as  may  be  necessary  and  proi)eT 
for  the  purpose  of  carrying  the  provisions  of  this  act  into  full  forqe  and  effect. 

On  the  next  page  you  will  find  that  I  have  incorporated  a  provision 
under  which  the  regulation  of  the  development  and  operation  of 
water  powers  in  States  which  have  no  puolic-service  commission?, 
and  until  such  public-service  commission  is  established  is  left  to  the 
Interior  Department. 

Mr.  SiNKOTT.  Does  your  amendment  prohibit  the  individual  from 
securinff  a  lease? 

Mr.  tiERCE.  Well,  sir,  it  would  prevent  any  individual  from  secur- 
ing a  lease  and  taking  advantage  of  this  law,  but  I  strike  out  the 
fourteenth  clause,  which  reads,  "  That  all  acts  and  parts  of  acts  in- 
consistent herewith  are  hereby  repealed,"  which  would  leave  to  the 
individual,  the  smaller  user  oi  power,  the  present  act  to  work  under. 

In  the  case  of  the  small  user,  who  would  be  developing  power  in 
amounts  of  less  than  500  horsepower,  the  amount  of  capital  involved 
might  be  such  that  he  would  reel  that  he  could  operate  under  a  re- 
vocable permit;  but  1  want  to  see  the  development  of  power  placed 
under  the  supervision  of  the  public-service  commission  or  imder  the 
Secretary  of  the  Interior. 

Mr.  Raker.  Would  not  this  amendment  which  you  have  suggested 
here,  "  or  similar  agent  of  the  State,"  include  the  private  individual, 
which  it  ought  to?  If  he  is  capable  of  being  the  agent  of  the  State,  if 
he  contracts  to  assume  these  responsibilities,  he  should  have  the  bene- 
fits of  the  law — I  mean  the  benefits  of  condemnation. 

Mr.  Pierce.  It  only  costs  $25  or  $50  to  incorporate  as  a  public- 
service  corporation.  A  man  desirous  of  developing  water  power  can 
associate  with  him  one  or  two  others  and  should  be  willing  to  go  to 
that  small  trouble.  I  think  we  should  put  the  regulation  of  the  de- 
velopment of  intrastate  water  powers  under  the  supervision  of  the 
public-service  commissions  of  the  States. 

Mr.  Eaker.  What  I  was  trying  to  get  at  is,  that  the  individual 
using  a  thing  like  this  for  the  public  service  comes  under  the  public- 
service  commission  just  the  same. 

Mr.  SiNNOTT.  They  sometimes  use  it  for  their  own  exclusive  pur- 
poses. That  is  frequently  done  in  my  State  by  individuals  develop- 
ing power  for  their  farms  and  for  their  mines. 

Mr.  Raker.  But  what  I  was  getting  at  is,  that  when  an  individual 
becomes  an  agent  of  the  State  he  assumes  the  responsibilities  of  the 
law,  and  necessarily  has  to  furnish  power  to  anyone  else. 

Mr.  Pierce.  It  would  be  all  right  if  that  constitutes  him  a  public- 
service  corporation. 

Mr.  Graham.  The  words,  "or  similar  agent"  include  the  indi- 
viduals? 

Mr.  Raker.  Yes. 
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Mr.  TAYiiOR  of  Colorado.  If  we  want  to  make  it  the  individual, 
let  us  make  it  plain.  Your  idea  was  that  you  did  not  feel  it  was 
advisable  to  put  in  the  wording,  "  or  person  "  there  ? 

Mr.  Pdebce.  No;  I  did  not  thinlc  it  was,  because,  as  Mr.  Fisher 
said  yesterday,  a  manufacturing  concern  might  come  in  and  take  a 
water  right  and  perhaps  use  it  for  their  own  purposes  and  make 
undue  profits  from  it.    I  say  put  them  under  regulation. 

Mr.  Kent.  Your  plan  seems  to  have  brought  m  the  forcing  of  an 
individual  to  incorporate  himself  whether  he  wants  to  or  or  net,  but 
what  benefit  does  the  Government  derive  in  attempting  to  control 
the  corporation^  as  against  controlling  an  individual  ?  Why  should 
the  individual  mcorporate? 

Mr.  Pierce.  Because  he  would  then  be  under  regulation. 

Mr.  Kj:nt.  Isn't  he  under  regulation  of  the  Federal  Government  if 
he  takes  a  grant  from  the  Government?  The  Federal  Government 
can  control  him  under  the  grant.  In  one  case  you  have  a  limited 
liability  and  in  the  other  case  you  have  a  corporate,  a  limited  liability. 

Mr.  Pierce.  Under  my  suggested  amendment  the  Government 
places  the  development  of  the  power  under  the  regulation  of  the 
public-service  commission  of  the  State; 

Mr.  Kent.  All  right. 

Mr.  Pierce.  While  this  bill  as  originally  framed  is  a  big  step  in 
advance  of  present  legislation,  and  shows  a  great  deal  of  care  and 
thouffht  on  the  part  of  its  f ramers,  yet  to  my  mind  it  is  too  restrictive 
and  aoes  not  have  the  directness  and  stabilitv  which  capital  requires. 

The  next  change  that  I  have  made  is  in  the  ninth  line  of  the  first 
page.  I  would  make  that  more  definite.  Instead  of  saying  for  a 
period  not  longer  than  50  years,  I  would  say  for  a  period  of  50 
years.  I  do  not  think  anybody  would  want  to  take  a  lease  and 
develop  a  water  power  for  a  less  period  than  50  years.  It  would 
take  25  years  in  most  cases  before  the  water  power  would  be  fuUj 
developed,  and  I  think  a  straight  term  of  50  years  would  make  it 
more  attractive  to  capital. 

We  have  been  guarding  our  water  powers  as  though  they  were 
a  scarce  article;  while  if  there  is  anything  plentiful  in  the  United 
States  it  is  water  power.  It  is  possible  to  develop  in  this  country 
65,000,000  primary  horsepower,  and  with  the  aid  of  storage  reser- 
voirs to  increase  this  to  200,000,000  horsepower,  but  there  has  only 
been  6,000,000  horsepower,  or  3  per  cent  of  the  whole,  devolope<l 
so  far.  We  must  be  pretty  generous  with  capital  if  we  are  go:ng 
to  get  it  to  invest.  We  must,  at  least,  be  businesslike,  and  there- 
fore I  suggest  that  we  make  this  measure  attractive  as  may  be, 
with  due  regard  to  the  public  interest.  Therefore  I  suggest  that 
we  make  the  tenure  50  years  from  and  after  the  beginning  of  »>pcra- 
tion  of  the  initial  installation  as  herein  defined. 

On  the  second  page  of  the  bill,  beginning  at  line  4,  which  reads: 

Provided,  That  such  leases  sbaU  be  given  within  or  thnnis^h  any  of  said 
nfltional  forests,  military  or  other  reservation,  only  iiioon  a  ilnding  by  the 
chief  officer  of  the  department  under  whose  supervision  such  forest,  park,  or 
reservation  fall,  that  the  lease  will  not  injure,  destroy,  or  be  inconsistent 
with  the  purpose. for  which  such  forest,  park,  or  reservation  was  created  or 
acquired. 

I  have  changed  it  to  read : 

Provided,  That  no  such  leases  shall  be  given  within  or  through  .iny  of  said 
national  foreats,  military  or  other  reservation,  if  the  chief  officer  of  the  de- 
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partment  under  whose  supervision  such  forest  park,  or  reservation  falls  shall 
show  by  findings  of  fact  that  the  lease  will  injure,  etc. 

The  Chairman.  Let  me  make  a  suggestion  to  you  with  reference 
to  your  amendments,  to  make  the  record  morv*  clear,  that  when  you 
take  up  one  of  your  amendments  you  state  "  the  amendment  I  now 
wish  to  direct  your  attention  to  appears  on  line  so-and-so,  page 
so-and-so,"  so  that  when  we  read  the  hearings  we  can  turn  to  the 
amendment.    I  think  that  will  be  a  little  better. 

Mr.  Brow^n.  Do  you  intend  to  incorporate  the  vhole  bill  in  the 
hearing? 

The  Chairman.  I  think  we  might  let  him  run  through  and  get  it 
that  way.  If  you  will  state  clearly  that  the  amendment  occurs  on  a 
certain  page  and  at  a  certain  line,  it  will  help  the  record. 

Mr.  Pierce.  I  will  follow  that  suggestion. 

The  Chairman.  Then  the  record  will  show  precisely  what  amend- 
ments you  wish  to  direct  the  committee's  attention  to. 

Mr.  Pierce.  I  make  this  suggestion  in  regard  to  the  findings  of 
the  chief  officer  of  the  Department  of  the  Interior  who  has  super- 
vision of  such  forest,  park,  or  reservation  falls,  simply  to  make  the 
matter  more  definite,  and  also  not  to  leave  to  him  such  full  dis- 
cretion; not  to  let  him  say  only,  "  In  my  judgment,  this  is  so-and-so," 
but  make  him  show  his  reason  w^hy  it  is  so. 

On  page  2,  line  13,  after  the  word  "  applications,"  I  would  add 
"by  States  or  municipalities";  and  on  page  2,  line  14,  after  the 
word  "  for,"  I  would  add  the  words  "  State  or."  I  suggest  this 
change  simply  to  broaden  the  matter  and  to  allow  the  Secretary 
of  the  Interior  to  give  preference  to  States  as  well  as  to  munici- 
palities. I  can  see  where  it  might  be  possible  that  a  State  for  some 
reason  might  want  to  develop  water  powers  within  its  borders,  and 
therefore  I  would  give  States  as  well  as  municipalities  the  prefer- 
ence in  developing  water  powers  before  giving  it  to  public-service 
corporations. 

Mr.  Taylor  of  Colorado.  There  are  a  great  many  cities  that  now 
own  their  plants,  and  it  would  be  a  great  benefit,  I  would  think, 
to  them. 

Mr.  Pierce.  Yes.  On  page  2,  section  2,  line  16,  I  would  strike 
out  all  in  that  section  alter  the  words  "  shall  provide,"  beginning 
with  the  word  "  for  "  on  line  16,  and  I  would  insert  in  lieu  thereof, 
the  following: 

That  the  lessee  shall  commence  constrnctlon  of  the  project  withiu  two 
years  from  the  date  of  the  lease  and  shall  thereafter,  in  pood  faith  and  with 
dillgrence,  prosecute  snch  construction  and  shall,  within  the  further  term 
of  five  years,  complete  and  put  in  commercial  operation  such  initial  part 
of  the  ultimate  development  as  shall  be  necessary  to  supply  the  reasonnble 
needs  ofrthe  then  available  market,  and  shall  from  time  to  time  thereafter 
construct  such  portion  of  the  balance  of  such  ultimate  development  as  may 
be  necessary  to  supply  adequately  the  reasonable  market  demands  until  such 
ultimate  development  shall  be  completed,  and  no  extensions  of  the  periods 
herein  provided  shall  be  granted  except  by  the  Secretary  of  the  Interior. 

I  make  this  suggestion  in  order  that  the  bill  be  made  more  definite 
and  by  way  of  amplifying  the  language  in  the  original  draft  which 
reads,  "  for  the  reasonable  development  and  continuous  operation 
of  the  water  power."  The  amendment  I  suggest  provides  the  differ- 
ent steps  under  which  the  development  shall  be  made.  The  lessee 
must  begin  construction  within  two  years  and  must  complete  con- 
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struction  within  fixe  years  thereafter ;  although,  if  there  is  any  good 
reason  why  it  should  be  done,  the  Secretary  of  the  Interior  may 
grant  further  time. 

I  have  stricken  out  lines  19,  20,  and  21,  page  2,  reading  "  contract 
for  the  delivery  to  any  one  consumer  of  electrical  energy  m  excess  of 
50  per  cent  of  the  total  output."  I  heard  yesterday  with  consider- 
able interest  what  Secretary  Fisher  had  to  say  in  regard  to  this  mat- 
ter and  the  questions  which  were  asked  of  him  by  different  members 
of  the  committee  on  the  subject.  In  the  spirit  of  fairness  to  capital 
and  that  no  unnecessary  obstructions  be  placed  in  the  way  of  develop- 
ment of  the  tremendous  amount  of  water  power  that  we  have  in  this 
country;  in  the  spirit  of  letting  a  man,  to  the  greatest  degree  possible, 
run  his  own  business,  and  also  because  I  do  not  believe  there  woula 
be  half  a  dozen  cases  in  the  United  States  where  it  would  become 
necessary  to  enforce  such  a  restriction,  I  suggest  that  you  do  not  give 
authority  to  make  such  regulation. 

In  section  3,  page  2,  line  24, 1  would  strike  out  the  word  "  in  "  and 
substitute  for  it  the  word  "  between,"  and  after  the  word  "  States," 
m  line  24,  I  would  insert : 

Or  in  States  In  whicb,  and  so  long  as,  there  is  no  public-service  commission  or 
other  authority  having  full  power  to  regulate  rates  and  service. 

So  that  that  part  of  section  3,  as  amended,  would  read : 

That  in  case  of  the  development,  generntion,  transmission,  and  use  of  power 
or  energy  under  such  a  lease  in  a  Territory  or  between  two  or  more  States — 

I  think  it  is  better  phraseology  to  say  "between  two  or  more 
States  "  than  to  say  "  in  two  or  more  States  " — 

or  in  States  In  which,  and  so  long  as,  there  is  no  public-service  commission  or 
other  authority  having  full  power  to  regulate  rates  and  service,  the  regulation 
ond  control  of  charges  for  service  to  consumers  is  hereby  conferred  upon  the 
Secretary  of  the  Interior  or  committed  to  such  body  as  may  be  later  provided 
for  by  Federal  statute. 

That  would  give  the  Interior  Department  supervision  of  power 
developments  in  the  States  which  have  no  public-service  commission 
until  such  public-service  commission  is  established,  and  then  it  would 
pass  from  the  regulation  of  the  Interior  Department  to  that  of  the 
public-service  commission. 

Mr.  SiNNOTT.  I  would  like  to  ask  a  question  there — ^to  direct  your 
attention  to  something:  Would  not  that  leave  the  discretion  to  the 
Secretary  of  the  Interior  to  determine  whether  or  not  the  public-serv- 
ice commission  of  any  particular  State  has  sufficient  and  full  power  to 
act? 

Mr.  Pierce.  I  do  not  think  so.  It  would  seem  to  me  that  we  might 
take  it  for  granted  that  any  public-service  commission  appointed  in 
a  State  would  have  the  power  that  would  be  sufficient  to  regulate. 

Mr.  SiNNOTT.  The  Secretary  might  think  otherwise. 

Mr.  Tayix^r  of  Colorado.  If  the  authority  was  deficient,  they  ought 
to  make  it  stronger. 

Mr.  Kent.  The  Secretary  is  constantly  called  upon  to  make  regu- 
lations, and,  of  course,  it  seems  to  me  it  could  be  very  well  put  in 
letting  him  use  his  option  that  in  his  opinion  they  should  have  ade- 
quate power. 

Mr.  Taylor  of  Colorado.  There  are  some  public-service  commis- 
sions that  do  not  amount  to  anything ;  they  are  simply  a  mockery. 
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The  Chairman.  Let  us  not  get  too  far  away  from  our  rule,  gentle- 
men, that  we  all  agreed  to  abide  by.  I  suggest  that  we  let  the  wit- 
ness proceed  with  his  statement  until  he  finishes. 

Mr.  Pierce.  On  page  3,  line  3,  after  the  word  "  That,"  I  have  in- 
serted the  words  "there  shall  be  no,"  and  I  have  stricken  out  the 
word  "the."  And  in  line  5,  page  3,  after  the  word  "hereunder"  I 
have  stricken  out  the  words  "may  be  permitted  in  the  discretion  of 
the  Secretary,  but "  and  have  inserted  after  the  word  "  but "  the  word 
'*  creating." 

In  line  11,  page  3,  after  the  word  "service"  I  have  stricken  out 
the  words  "  is  hereby  forbidden."  My  reason  for  this  change  is  to 
make  that  part  of  section  3  more  definite.  In  its  original  form  it 
leaves  it  to  the  Secretary  to  decide  whether  he  will  allow  a  monopoly 
through  a  combination  of  plants  or  transmission,  and  it  would  seem 
to  me  that  it  would  be  better  to  have  a  clause  stating  specifically  that 
there  shall  be  no  physical  combination  of  plants  or  lines  for  the  gen- 
eration or  distribution  and  use  of  power  or  energy  under  this  act, 
or  imder  leases  given  hereunder,  creating  combinations,  agreements, 
arrangements,  or  understandings,  express,  or  implied,  to  limit  the 
output  of  electrical  energy,  to  restrain  trade  with  foreign  nations  or 
between  two  or  more  States,  within  any  one  State,  or  to  fix,  main- 
tain, or  increase  prices  for  electrical  energy  or  service. 

On  page  3,  lines  13,  14,  and  15,  I  have  stricken  out  beginning  in 
line  13  tfter  the  word  "  transferable,"  the  words : 

Ami  no  snie  or  delivery  of  nower  to  n  cliptrlbutlng  company  shaU  be  made, 
except  upon  the  written  consent  of  the  Secretary  of  the  Interior. 

I  have  inserted  in  lieu  thereof  the  words : 

Kxoppt  by  n:ortjmse  Issue<l  for  the  bona  fide  purpose  of  financing  the  busi- 
ness, to  any  transferee  not  Laving  the  capacity  of  lessee  as  defined  hereunder. 

My  reason  for  this  is  that  I  think  that  the  lease  should  be  made 
transferable  to  any  other  public-service  corporation  that  has  qualified 
by  putting  itself  under  the  public-service  commission  of  the  State 
to  become  a  lessee  hereunder.  Also,  it  would  be  necessary  in  financ- 
ing the  project  to  put  the  proposition  under  the  temporary  owner- 
ship of  a  trustee  in  mortgaging. 

I  have  also  stricken  out  the  words : 

And  no  sale  or  delivery  of  powjer  to  a  distributing  company  shall  be  made, 
except  upon  the  written  consent  of  the  Secretary  of  the  Interior. 

I  do  not  think  this  is  necessary.  Capital  would  consider  it  an 
obstruction  and  I  can  see  no  necessity  for  it.  If  development  of  water 
power  were  not  to  be  under  the  supervision  of  the  Interior  Department 
or  of  the  public-service  commissions;  if  the  lessee  were  to  have  the 
right  to  sell  the  power  to  whom  and  at  what  price  he  pleased,  it  would 
be  a  different  thing;  but  if  the  lessee  is  a  public-service  corporation, 
and  amenable  to  the  regulations  and  restrictions  of  the  public- 
fcervice  commission,  he  can  not  discriminate  in  price  or  in  the  sale  of 
power.  I  believe  that  this  bill  amended  in  this  way  would  make  it 
perfectly  safe  if  all  the  power  in  the  United  States  were  to  be  sold 
through  one  concern,  because  they  would  be  under  regulation  so 
that  they  could  not,  if  they  wanted  to,  obtain  more  than  what  was 
considered  a  fair  price  for  their  product,  and  they  could  not  dis- 
criminate in  its  sale.  I  would  not  allow  them  to  do  it.  I  would 
make  the  regulations  such  that  there  could  be  no  unfair  monopoly. 
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The  lessee  should  have  a  fair  return  on  his  investment  and  beyond 
that  the  public  should  benefit  through  the  low  rates  which  would 
be  demanded  and  which  would  be  secured  under  the  supervision  of 
the  public-service  commissions  of  the  different  States  or  under  the 
Federal  control  if  the  supervision  were  interstate. 

On  page  3,  line  23,  I  have  stricken  out  the  words  "first"  and 
"  actual,^  inserting  the  word  "  fair  "  in  lieu  of  "  actual." 

On  page  3,  line  24,  strike  out  the  word  "  cost^"  and  insert  in  lieu 
thereof  the  word  "  value." 

On  page  4,  line  2,  strike  out  the  words  "second,  the  reasonable 
valuation,"  and  insert  "  the  fair  value." 

On  page  4,  line  6,  strike  out  the  word  "  reasonable,"  and  insert  in 
lieu  thereof  the  word  "  fair." 

On  page  4,  line  10,  strike  out  the  word  "  reasonable,"  and  insert 
in  lieu  thereof  the  word  "  fair." 

On  page  4,  lines  11  and  12,  strike  out  the  words  "or  any  other 
intangible  element,"  and  insert  in  line  11,  after  the  word  "will," 
the  words: 

Provided  further.  That  If  at  the  expiration  of  any  lease  |)eriod,  the  proper- 
ties shaU  not  be  taken  over  vs  herein  provided,  the  lease  covering  said  proper- 
ties shaU  continue  until  the  ri^ht  of  talting  over  the  properties  herein  provided 
shall  have  been  exercised. 

Going  back  to  page  3,  my  only  reason  for  changing  these  words 
"  acttual  cost "  to  "  fair  value,"  and  for  the  same  reason  no  page  4, 
changing  from  "reasonable  valuation"  to  "the  fair  value,"  is  that 
it  seems  to  me  we  should  take  advantage  of  the  phraseology  which  I 
understand  is  universally  adopted  and  used  in  such  matters  as  this 
by  the  courts  in  determining  the  value  of  properties.  I  am  not  a 
lawyer,  but  it  has  been  suggested  to  me  that  the  words  "  fair  value  " 
would  be  better  than  "  actual  cost." 

Referring  to  the  insertion  which  reads : 

Provided  further.  That  if  at  the  expiration  of  any  lense  period,  the  proper- 
ties shall  not  be  t'lken  over  as  herein  provided,  the  lease  covering  said  proper- 
ties shall  continue  until  the  right  of  taking  over  any  properties  herein  pro- 
vided shall  have  been  exercised. 

This  is  suggested  because  it  seems  that  the  time  between  the  end 
of  the  permit  of  50  years  and  the  time  that  the  property  might  be 
taken  over  by  the  Government  or  a  new  lessee  does  not  seem  to  have 
been  covered  in  the  bill. 

Mr.  Taylor  of  Colorado.  That  would  make  a  grant  in  perpetuity, 
woud  it  not,  pretty  nearly? 

Mr.  PiEBCE.  No;  only  until  such  time  as  the  Government  might 
exercise  its  option  to  either  take  it  over  or  make  a  new  lease  to  some 
other  lessee. 

Mr.  Church.  Otherwise  there  might  be  no  operations  there  for  a 
time? 

Mr.  Pierce.  Yes ;  that  was  my  thought. 

On  pag5  4,  section  6,  strike  out  from  the  word  "  hereof,"  line  22, 
to  the  end  of  the  section,  and  insert  in  lieu  thereof  the  following : 

Provided,  That  In  the  Issnance  of  such  new  lease,  preference  right  of  lease 
•haU  be  given  to  the  original  lessee. 

I  am  afraid  that  in  these  copies  I  have  given  you  lines  23  and  24, 
page  4,  may  have  been  cut  off  by  the  stenographer  in  fixing  these 
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bills  up,  SO  you  may  have  to  refer  to  the  original  copies  of  the  bill 
that  you  have  before  you. 

Mr.  Graham.  You  have  stricken  all  after  line  22  ? 

Mr.  Pierce.  Yes.  The  words  that  I  have  stricken  out  read  as 
follows : 

Or  at  the  option  of  the  United  States  tlie  lease  may  be  renewed  to  tbe 
ori^nal  lessee,  upon  such  terms  and  conditions  nnd  for  such  period  as  may  be 
authorized  under  the  then  existing  applicable  laws. 

It  seemed  to  me  that  the  meaning  of  that  part  of  the  section  was 
a  little  obscure,  and  therefore  I  suggest  the  insertion  reading : 

Provided,  That  in  the  issuance  of  such  new  lease  preference  right  of  lease 
shall  be  given  to  the  original  lessee. 

It  seems  to  me  that  this  is  only  fair,  and  it  will  be  best  to  give  a 

E reference  right  in  the  issuance  of  a  new  lease  to  the  original  lessee  if 
e  agreed  to  accept  the  terms  offered  by  the  Government. 
On  page  5,  line  3,  strike  out  the  words  "  where,  in  the  judgment  of 
the  Secretary  of  the  Interior,  the  public  interest  requires  or  justifies 
the  execution  by  any  lessee  of." 

In  line  7,  page  5,  strike  out  the  words  "  such  contracts,"  and  after 
the  word  "  or,"  in  line  8,  page  5,  insert : 

The  public  service  commission  or  similar  authority  In  the  State  in  which 
the  sale  or  delivery  of  power  is  made,  or  in  case  no  such  commission  or  similar 
authority  exists,  then  upon  the  approval  of  the  Secretary  of  the  Interior. 

In  line  8,  page  5,  strike  out  the  words  "  the  said  Secretary."  My 
reason  for  doing  this  is  to  make  the  bill  conform  to  the  other  amend- 
ments; that  where  contracts  for  the  sale  and  delivery  of  electrical 
energy  for  periods  extending  beyond  the  tenure  were  made,  the  publio 
service  commission  or  similar  authority  in  the  State  should  give  their 
approval,  or  if  it  was  interstate  then  the  Secretary  of  the  Interior  would 
approve.  This  is  a  very  important  point,  because,  for  instance,  these 
nitrate  of  lime  people  would  not  want  to  invest  from  $5,000,000  to 
$10,000,000  in  enormous  factories  on  a  50-year  contract  for  power. 
They  must  have  a  power  contract  of  at  least  75  years,  in  order  to 
be  justified  in  investing  their  money. 

We  now  come  to  section  8,  on  page  5,  line  13,  strike  out  the  word 
" and,"  and  in  line  14  the  words  "other  property." 

The  Chairman.  Won't  you  state  vour  reasons  for  that? 

Mr.  Pierce.  Yes.  In  section  8  I  have  stricken  out  the  words  "  aild 
other  property,"  because  I  cduld  not  see  what  other  Droperty  the 
United  States  might  have  than  the  lands  which  woula  be  used  in 
the  water-power  development.  This  is  simply  a  suggestion.  If  the 
members  of  the  committee  can  imagine  anj^  other  property  that  the 
United  States  might  have,  we  can  leave  it  in.  It  is  only  a  question 
of  expediency. 

Mr.  Kaker.  I  would  like  to  suggest,  right  there  that  under  the 
provisions  of  section  5,  line  24,  the  Government  is  permitted  to  ob- 
tain the  entire  plant  after  taking  it  over,  which  wcuhl  be,  the  water 
right  which  the  lessee  ha*d  obtained  by  purchase  from  the  State  or 
its  grantees,  and  if  the  United  States  took  it  over  and  gave  it  to  a 
second  lessee,  then  the  United  States  would  have  the  water  and  all 
the  instruments  connected  with  it,  and  would  then  lease  to  the  second 
lessee  not  only  the  land,  but  the  water  which  it  had  gotten  from  the 
fint  lessee. 
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Mr.  PiEBCE.  I  can  see  that  is  so,  and  the  words  should  be  left  in.    - 

Mr.  Church.  Including  all  power  houses,  power  plant,  etc. 

Mr.  Pierce.  Yes. 

Mr.  Raker.  I  was  going  to  ask  you  later,  this  provides  that  after 
a  man  had  obtained  a  lease  of  the  land  of  the  Government  he  then 
purchases  water  rights.  They  may  be  very  valuable  indeed.  The 
Government  only  takes  th3  water,  but-  under  this  section  8  it  is  leas- 
ing the  water  and  lands  too. 

Mr.  Taylor  of  Colorado.  Can  the  Government  confiscate  more  than 
what  it  grants  ? 

Mr.  Raker.  That  is  just  what  this  bill  says,  and  I  am  just  referring 
to  that,  so  that  the  witness  will  have  it  in  mind  when  he  moves  to 
strike  out. 

Mr.  Graham.  Then  it  appears  that  the  amendment  suggested  in 
section  8  should  be  withdrawn. 

Mr.  Pierce.  Yes. 

Mr.  Graham.  And  the  words  "  other  property  "  should  be  restored  ? 

Mr.  Pierce.  Yes.  In  explanation  of  that  I  had  only  thought  of 
"  other  property  "  in  connection  with  the  initial  development,  but  I 
can  see  that  if  at  the  end  of  50  years  the  Government  should  exercise 
its  rights  to  take  over  the  entire  development,  there  would  be  other 
property,  so  that  the  words  "  and  other  property  "  should  be  left  in. 

Now,  referring  to  that  part  of  section  8  [reading]  : 

That  for  the  occniwncy  and  use  of  lands  and  other  proi^erty  of  the  United 
States  permitted  under  tills  act  the  Secretary  of  the  Interior  is  authorized  to 
fix  in  the  lease  and  collect  charges  or  rentals  for  all  power  developed  and  sold 
or  used  by  the  lessee  for  any  purpose  other  than  the  operation  of  the  plant — 

I  have  not  inserted  any  amendment,  but  I  have  noted  this  in  the 
margin : 

It  is  suggested  that  the  Federal  tux,  if  any  is  Imposed,  should  be  made  a 
definite  amount. 

I  am  only  suggesting  this  with  the  thought  of  making  the  bill 
more  direct,  so  that  capital,  looking  ahead  through  the  50  years 
during  which  it  is  to  operate  may  know  as  definitely  as  possible  what 
it  may  expect.  I  do  not  think  any  sliding  scale  of  charges  is  going 
to  be  satisfactory.  I  do  not  believe  money  can  be  raised  tor  develop- 
ment purposes  unless  the  banker  and  the  investor  knows  pretty 
nearly  what  tax  he  will  h^ve  to  pay.  So  I  suggest  we  make  this  bill 
as  definite  as  possible. 

In  most  countries  of  Europe  they  make  a  straight  charge  of  25 
cents  per  horsepower,  not  on  the  amount  of  horsepower  that  is  de- 
Teloped  but  on  the  amount  of  horsepower  used  per  annum.  In  April 
of  each  year  the  water-power^ company  must  pay  to  the  Government 
the  equivalent  in  our  money  of  25  cents  per  horsepower  for  the  horse- 
power used  during  the  year  previous.  And  there  are  no  other 
charges  by  the  Government  on  the  water  power  developed.  I  wish 
that  there  mi^ht  be  no  Federal  tax  placed  on  the  development  of 
water  power,  because  I  think  that  in  that  way  the  public  would  re- 
ceive the  greatest  benefit  through  low  rates. 

If  we  are  going  to  establish  the  nitrate  of  lime  industry  in  this 
country  we  can  not  charge  over  25  cents  per  horsepower.  In  Nor- 
way and  other  Scandinavian  countries  water  powers  generally  can  be 
developed  cheaper  than  in  this  country.    Labor  is  cheaper,  ocean 
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freight  is  cheap,  there  is  no  import  duty  into  the  United  States  on 
nitrate  of  lime,  and  if  the  Federal  tax  is  made  more  than  25  cents 
it  will  not  be  possible  to  establish  the  industry  here.  It  will  not  be 
possible  for  tne  Federal  Government  to  obtain  any  considerable 
revenue  out  of  the  development  of  water  powers,  and  if  they  attempt 
it  the  water  powers  will  remain  undeveloped. 

Mr.  Eaker.  I  wonder  if  the  question  here  would  be  objected  to  by 
the  committee.  Have  you  taken  into  consideration,  right  in  this 
connection,  the  dual  ownership  of  the  land  and  of  the  water,  as  to 
the  Government  charge  that  could  be  made,  if  any,  for  the  use  of 
the  land  over  which  this  water  runs?  Here,  for  instance,  are  private 
streams  which  are  not  now  navigable  streams,  where  the  land  is 
owned  on  one  side  by  the  Government  and  on  the  other  side  by  a  pri- 
vate individual,  and  the  water  is  owned  by  the  private  individual — 
or  the  use  of  it — and  the  land  either  on  one  side  or  on  both  sides  is 
owned  by  the  Government.  How  would  you  adjust  that  water? 
Would  you  make  any  distinction? 

Mr.  f'lERCE.  I  think  it  is  fair  for  the  Government  to  have  a  fair 
value  for  any  land  that  they  own  alongside  the  stream  where  the 
Water  power  is  to  be  developed  just  the  same  as  any  other  owner  of 
land. 

Mr.  Raker.  The  point  I  was  driving  at  is,  how  would  you  distin- 
guish between  the  two  ownerships ;  what  proportion  would  you  give 
to  the  owner  of  the  land,  for  instance ;  what  proportion  to  the  water? 

Mr.  Pierce.  I  would  not  give  any  to  the  water. 

Mr.  Raker.  Notwithstanding  that  the  water  may  be  worth  a  thou- 
sand times  as  much  as  the  land  is,  and  the  water  belonged  to  the 
people  of  the  State,  you  would  not  allow  the  people  of  the  State 
to  collect  anything  for  the  use  of  the  water,  but  you  would  let  the 
Government  charge  for  the  use  of  its  land  this  incalculable  value? 

Mr.  Pierce.  To  my  mind  the  waters  of  our  streams,  the  same  as 
the  air  we  breathe,  belongs  to  all  the  people,  and  I  think  that  no 
charge  should  be  made  for  the  use  of  the  water  in  the  development 
of  water  power. 

Mr.  Raker.  Now,  let  me  bring  that  out.  If  the  land  should  be 
valued,  say,  at  $100,000  and  the  water  at  $1,000,000,  in  the  charge 
for  the  use  of  that  land  would  you  take  into  consideration  the  value 
of  the  water,  $1,000,000  worth? 

Mr.  Pierce.  No;  I  would  not  consider  the  water  as?  having  any 
value. 

Mr.  Raker.  You  would  simply  estimate  the  charge  upon  the  value 
of  the  land  and  not  take  into  consideration  in  the  royalty  or  the 
charge,  the  value  of  the  water? 

Mr.  Pierce.  No. 

Mr.  Stnnott.  The  State  would  step  in  and  protect  private  own- 
ership of  the  water,  if  there  was  any. 

Mr.  Pierce.  I  shall  be  through  with  my  statement  now  in  just  a 
minute.    I  have  only  one  or  two  more  suggestions. 

On  page  6  I  would  strike  out  all  of  section  9,  which  reads: 

That  the  provisions  of  this  act  shall  apply  only  to  such  States  as  have  pro- 
vided or  which  may  provide  a  commission  or  other  authority  having  full  power 
to  regulate  rates  and  service  of  electrical  power;  and  no  lease  or  disposition 
of  lands  shall  be  made  under  tills  act  in  any  State  wherein  such  authority  ham 
not  been  provided  by  law. 
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I  would  allow  water-power  developments  to  go  on  in  such  States 
under  the  supervision  or  the  Interior  Department  until  such  time  as 
a  public+service  commission  might  be  provided. 

Mr.  Graham.  Do  you  suggest  any  substitute  for  that  section? 

Mr.  Pierce.  No,  sir. 

Mr.  Graham.  Which  section  covers  that? 

Mr.  Pierce.  Section  3. 

Now,  gentlemen,  the  only  other  suggestion  I  have  is  on  page  8, 
where  I  would  strike  out  all  of  section  14,  which  reads : 

That  all  acts  and  parts  of  acts  inconsistent  herewith  are  hereby  repealed. 

I  would  do  that  because  undfer  the  laws  now  in  force  the  diversion 
of  water  from  streams  for  irrigation  purposes  is  allowed  and  per- 
mitted by  the  Government  without  any  charge  whatsoever  ana  in 
perpetuity,  though  most  of  the  irrigation  projects  can  not  afford  to 
take  permits  on  that  basis,  because  the  irrigation  season  is  only  five 
months  of  the  year,  and  they  can  not  afford  to  put  money  into  the 
development  of  water  power  and  use  it  only  five  months  and  let  it 
stand  still  for  the  other  seven  months  of  the  vear. 

In  some  cases  the  United  States  Government,  when  it  develops^ 
power,  for  pumping  purposes  in  connection  with  irrigation,  sells  the 
power  at  very  low  prices  during  the  winter  while  the  power  is  not 
beinjj^  used  for  irrigating  purposes,  while  the  private  developer  of 
power  for  irrigation  purposes  is  not  allowed  to  do  so.  But  where 
small  amounts  of  power  are  used  for  mining  and  other  purposes  and 
the  investment  is  small,  permits  under  the  present  laws  might  answer, 
and  I  suggest  that  they  be  permitted  to  remain  in  force. 

Tnis  bill,  with  the  amendments  that  I  have  suggested,  will  permit 
the  development  of  water  power  by  public-service  corporations  and 
States  and  municipalities,  and  therefore  it  would  not  interfere,  I 
think,  with  existing  laws. 

I  have  a  couple  of  little  bottles  which  I  will  leave  with  the  com- 
mittee containing  nitrate  of  lime.  The  sample  of  nitrate  of  lime  was 
made  in  Europe  and  the  cyanamide  at  Niagara  Falls,  Ontario. 

Mr.  Kekt.  I  would  like  to  hear  from  Pierce  about  how  much  of 
nitrate  of  lime  is  produced  per  horsepower  in  a  year. 

Mr.  Pierce.  At  the  largest  plant  in  Europe,  located  at  Rjukan, 
Norway,  uses  150,000  horsepower,  and  produces  80,000  tons  of  nitrate 
of  lime  per  annum,  and  it  may  be  interesting,  Mr.  Kent,  for  you  to 
know  that  they  had  orders  auring  1912  for  over  100,000  tons  of 
nitrate*  of  lime  from  California,  and  could  only  ship  5,000  tons  on 
account  of  European  demand. 

Mr.  Kent.  It  takes  nearly  2  horsepower  to  produce  a  ton  per  year? 

Mr.  Pierce.  Yes;  that  is  in  the  manufacture  cf  nitrate  of  lime. 
In  the  manufacture  of  .cyanamide,  which  is  a  different  process,  it 
takes  1  hcrsepower  per  ton. 

Mr.  JCent.  What  is  the  commercial  value  of  nitrate  of  lime? 

Mr.  Pierce.  About  $40  per  ton. 

Mr.  Kent.  What  is  the  ordinary  dose  per  acre?  You  say  300 
pounds  per  acre  ? 

Mr.  Pierce.  Yes;  about  300  pounds  per  acre  is  used  in  Europe. 

Mr.  Kent.  Of  course  it  varies  under  different  conditions. 

Mr.  Pierce.  Yes." 

Mr.  Stout.  Is  this  the  only  function  that  this  plant  performs? 
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Mr.  Pierce.  No  indeed.  Nitrate  of  lime  is  used  also  in  the  manu- 
facture of  explosives. 

Mr.  Stout.  I  mean  is  this  plant  used  entirely  for  the  manufacture 
of  this  product  ? 

Mr.  Pierce.  Yes;  entirely. 

Mr.  Stout.  So  it  consumes  the  entire  energy  of  the  plant,  the 
manufacture  of  80,000  tons  of  nitrate  of  lime  per  year? 

Mr.  Pierce.  Yes;  but  they  are  now  developing  at  that  point  a 
further  150,000  horsepower,  so  that  by  the  close  of  this  year  they 
will  be  using  300,000  horsepower  and  producing  150,000  tons  of 
nitrate  of  lime  per  year. 

Mr.  Taylor  of  Colorado.  When  you  put  300  pounds  of  this  nitrate 
of  lime  upon  an  acre  of  land,  how  long  a  period  does  that  last? 
How  many  years  will  it  be  before  it  will  have  to  be  renewed  ? 

Mr.  Pierce.  I  think  that  in  Europe  they  put  it  on  each  year. 
There  is  a  common  saying  in  Belgium  that  when  you  put  5  Cents 
worth  of  fertilizer  in  the  soil  you  get  $1  out. 

Mr.  Taylor  of  Colorado.  That  would  cost  about  $7.50  per  acre  per 
year  for  nitrate  of  lime. 

Mr.  Kent.  It  would  be  2  cents  a  pound,  and  that  would  be  $6  an 
acre. 

Mr.  Pierce.  I  was  reading  yesterday  a  consular  report  on  the  use 
of  fertilizer  in  the  Canary  Islands.  They  use  $50  a  year  per  acre  of 
fertilizer,  but  they  get  enormous  results. 

Mr.  Church.  We  only  use  29  pounds,  you  say  ? 

Mr.  Pierce.  Yes — we  use  27  pounds.  This  question  of  the  utiliza- 
tion of  this  fertilizer  is  very  intimately  connected  with  decreasing  the 
cost  of  living  through  increasing  the  crop.  It  is  being  done  in  Europe 
and  we  have  got  to  come  to  it  here. 

Mr.  Graham.  Which  is  the  richer  in  nitrogen? 

Mr.  Pierce.  Cyanamide.  It  is  sold  based  on  the  percentage  of 
nitrogen  contents. 

Mr.  Graham.  Do  you  know  how  it  sells  ? 

Mr.  Pierce.  I  think  there  is  a  difference  of  only  $2  or  $3  a  ton. 

Mr.  Kent.  Is  cyanamide  more  expensive,  or  nitrate  of  lime  more 
expensive  ? 

Mr.  Pierce.  Nitrate  of  lime  is  less  expensive  because  it  contains  a 
little  less  nitrogen. 

Mr.  Graham.  Do  you  know  anything  about  the  proportions,  ho^ 
much  nitrogen  there  is  in  each? 

Mr.  Pierce.  My  recollection  is  that  there  is  about  26  or  27  per  cent 
of  nitrogen  in  the  nitrate  of  lime  and  about  30  per  cent  in  the  cyan- 
amide. 

Mr.  Graham.  And  the  cyanamide  is  more  expensive? 

Mr.  Pierce.  Yes;  it  costs  just  proportionately  more  to  make  cyan- 
amide. If  it  would  interest  the  committee  I  might  explain'  the 
process  briefly. 

Mr.  Graham.  Well,  it  probably  would  not  do  us  a  ^reat  deal  of 
good.  There  is  no  plant  in  the  United  States  for  makmg  either  of 
these  products? 

Mr.  Pierce.  No;  it  is  not  made  in  the  United. States,  but  we  im- 
port over  $40,000,000  of  nitrogenous  products  per  aiiniun.  We  im- 
ported something  over  $33,000,000  of  Chilean  nitrates  into  this  coun- 


WATEB  POWER  BILL.  61 

tiy  last  year,  all  of  which  could  have  been  produced  here  through 
fixation  of  the  nitrogen  of  the  air. 

Mr.  Graham.  Do  you  know  from  experience,  from  what  you 
learned  in  Germany,  or  anywhere,  as  to  how  frequently  the  land 
needs  this  fertilizer? 

Mr.  Pierce.  They  treat  it  each  year,  and  keep  it  up  to  a  high  state 
of  cultivation. 

Mr.  Graham.  At  the  price  you  have  stated,  300  pounds  to  the 
acre,  $40  a  ton,  that  would  be  about  $6  an  acre.  It  would  have  to 
give  tremendously  great  results  to  pay  the  cost  of  it  and  the  cost  of 
labor  of  putting  it  on  the  land  annually. 

Mr.  Pierce.  It  does.  They  do  not  use  nitrate  of  lime  wholly. 
Sometimes  where  they  find  that  the  soil  is  lacking  in  nitrogen  to  a 
marked  extent  they  use  nitrate  of  lime  straight,  but  generally  they 
mix  it  with  potash  and  with  phosphoric  acid,  and  this  combined  fer- 
tilizer is  cheaper  than  nitrate  of  lime. 

Mr.  Graha3i.  Do  we  not  need  phosphorus  more  for  our  land  than 
we  do  nitrogen,  because  there  is  no  laiown  vegetable  product  which 
will  restore  phosphorus,  but  many  vegetable  products  will  restore 
nitrogen  to  the  land. 

Mr  Pierce.  Of  course,  in  the  raisino;  of  different  products  in  dif- 
ferent soils,  they  use  different  quantities  of  phosphoric  acid  and  of 
nitrate  of  lime. 

Mr.  Grauam.  All  clovers,  all  members  of  the  pea  and  bean  family, 
alfalfa  and  other  plants,  all  collect  and  restore  nitrogen  to  the  soil. 

Mr.  Pierce.  Yes,  they  do;  but  very  little. 

Mr.  Graham.  All  of  these  plants  take  nitrogen  out  of  the  air  and 
put  it  into  the  soil,  but  there  is  no  known  way,  so  far  as  vegetable 
growth  is  concerned,  to  restore  phosphorus. 

Mr.  Pierce.  We  have  in  this  country  practically  inexhaustible  sup- 
plias  of  phosphorus,  but  we  have  no  supply  of  nitrogen. 

Mr.  Graham.  The  air  is  full  of  it. 

Mr.  Pierce.  I  know,  but  while  clover  and  peas  and  alfalfa  will 
absorb  a  limited  amount  of  it,  the  trees  and  all  other  shrubs  and 
plnnt  life  do  not  absorb  one  particle. 

Mr.  Baker.  Do  I  understand  your  view  of  the  bill  that  it  should 
apply  solely  to  those  companies  in  States  that  are  under  the  utilities 
commissions?  Now,  whether  it  is  a  corporation,  a  municipality,  or 
an  individual  subject  to  public  use,  it  would  not  make  any  difference 
would  it?  • 

Mr.  Pierce.  It  would  not  make  any  difference,  so  long  as  the  in- 
dividual would  come  under  the  regulations  of  the  public-service 
commission. 

Mr.  Raker.  If  a  corporation  is  performing  a  public  duty  it  be- 
comes a  public-service  corporation  from  that  very  fact. 

Mr.  PiERcp.  Yes. 

Mr.  Raker.  And  an  individual  owning  a  plant  and  furnishing 
electrical  power  to  the  public  immediately  becomes  under  the  public- 
service  commission. 

Mr.  Pierce.  I  am  not  a  lawyer  and  I  can  not  answer  that  ques- 
tion from  a  legal  standpoint. 

Mr.  Raker,  very  well,  then  if  it  does,  if  that  is  the  fact,  then  you 
would  be  in  favor  of  giving  the  individual  the  same  right  imder  this 
bill  as  the  corporation  or  the  municipality? 
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Mr.  Pierce.  Yes ;  as  long  as  he  comes  under  the  regulations. 

Mr.  Raker.  If  the  same  law  applies  to  him? 

Mr.  Pierce.  Yes. 

Mr.  Raker.  Your  idea  is  that  this  bill  should  applj^  to  plants  that 
are  only  used  for  the  public? 

Mr.  Pierce.  Yes. 

Mr.  Raker.  Now,  all  those  that  are  not  used  for  public  purposes— 
for  instance,  the  farmer,  the  manufacturer  for  his  own  use,  your 
view  is  that  he  should  remain  under  the  law  as  it  exists  to-day,  or 
amended  to  make  it  applicable  to  him? 

Mr.  Pierce.  Well,  the  control  of  99  per  cent  of  the  power  used 
would  come  under  this  bill. 

Mr.  Raker.  Whether  it  does  or  not,  if  a  man  wants  to  establish 
a  plant  for  his  own  mill,  his  gristmill,  or  any  kind  of  a  plant  that 
he  may  have — his  mine,  the  mill  at  the  mine — you  want  him  to  have 
the  same  opportunities  that  he  has  to-day? 

Mr.  Pierce.  Yes;  or  if  he  wishes  to  become  a  public-service  cor- 
poration he  can  secure  the  benefits  accruing  from  this  measure. 

Mr.  Raker.  I  am  assuming  he  is  not  to  become  a  public-service 
corporation. 

Mr.  PiERCi*:.  Yes. 

Mr.  Raker.  And  that  is  your  idea  in  eliminating  the  last  section 
of  this  bill,  so  that  he  may  go  on  just  as  he  dees  now  and  develop 
electricity  and  use  it  for  his  own  power  for  irrigation  or  otherwise, 
for  himself? 

Mr.  Pierce.  Yes. 

Mr.  Kent.  Mr.  Chairman,  I  would  like  to  ask  Mr.  Pierce  a  question 
there.  We  had  a  great  deal  of  discussion  in  the  committee  by  former 
Secretary  of  the  Interior  Fisher  as  to  the  need  of  flexibility' of  man- 
agement in  different  localities  under  varying  conditions.  It  seems  to 
me  that  in  this  bill  you  have  tried  to  eliminate  that  flexibility  to  a 
certain  extent  and  make  the  law  more  uniform.  Is  that  your  idea? 
•    Mr.  Pierce.  Yes;  that  is  my  idea. 

Mr.  Kent.  It  is  your  idea  that  this  flexibility  that  Mr.  Fisher 
ppoke  of  is  not  necessary  to  the  extent  that  it  is  provided  in  this 
first  draft? 

Mr.  Pierce.  It  is  not  necessary. 

Mr.  Kent.  Another  proposition  I  would  like  to  speak  to  you  about 
is  at  the  bottom  of  page  3,  section  5.  The  matter  of  actual  cost,  in 
my  opinion,  has  jio  bearing  whatever  on  the  (juestion  of  fair  valua- 
tion, and  so  on,  on  the  succeeding  page.  The  idea  there,  as  I  under- 
stand it,  of  the  people  who  drafted  the  bill,  was  to  provide  that  in 
consideration  of  these  corporations  or  indinduals  getting  these 
privileges  from  the  Government^  the  Government  retaining  the 
right  to  take  them  over  under  fair  conditions  at  the  expiration  of 
the  time,  these  people  should  not  claim  what  we  might  call  unearned 
increment  or  tne  enhanced  value  of  their  rights  of  way.  We  have 
already  the  proposition,  of  course,  in  the  railroads.  It  is  very  doubt- 
ful, if  we  took  the  railroads  and  fixed  the  entire  valuation  of  their 
rights  of  way,  whether  we  could  charge  as  low  rates  as  they  are 
charging  now.  We  might  have  to  charge  hiffher  rates  than  the  rates 
charged  to-day.  It  was  the  intent  of  this  bill  to  provide  against  that 
part  of  the  corporation's  profit,  which  might  be  against  public  in- 
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terest  at  the  end  of  the  grant.    Now  what  is  your  view  of  that"  gen- 
eral proposition? 

Mr.  Pierce.  Well,  it  seems  to  me  that  the  actual  cost  would  be 
perhaps  more  dangerous  than  the  words  "fair  value,"  because  the 
actual  cost  might  have  accumulated  to  far  more  than  the  fair  value 
at  the  end  of  50  years. 

Mr.  KisNT.  This  refers  to  actual  cost  of  rights  of  way,  water  rights, 
and  interest  therem.  It  does  not  refer  to  the  structures,  or  fixtures — 
all  those  things  that  are  naturally  subject  to  fair  valuation  at  the 
expiration  of  the  period.  Nobody  would  for  a  moment  object  to  a 
corporation,  if  its  property  is  tajjen  over*  receiving  a  fair  valuation 
on  that  at  the  expiratioh  of  the  time;  but  the  corporation  would 
be  more  or  less  a  creature  of  the  Government  and  gets  its  priviliges 
of  the  Government,  and  would  it  be  entitled  to  make  that  extra  ad- 
ditional earning  and  add  it  to  its  legitimate  business  in  the  event 
that  the  Government  wanted  to  take  it  over  ? 

Mr.  Pierce.  It  would  be  simply  a  question,  so  far  as  the  land  goes, 
of  whether  the  appreciated  value  of  the  land  should  be  paia  for 
in  addition  to  its  actual  cost. 

Mr.  Kent.  It  is  your  view  that  it  should  ? 

Mr.  Pierce.  I  am  not  at  all  sure  but  that  in  consideration  of  a 
50-year  permit  the  company  could  well  afford  to  turn  over  that  part 
of  its  property  it  had  originally  received  from  the  Government  at 
its  actual  cost. 

Mr.  Taylor  of  Colorado.  Without  any  claim  for  increase? 

Mr.  Pierce.  Yes. 

Mr.  Graham.  Did  you  think  of  that  element  in  preparing  your 
amendments? 

Mr.  Pierce.  No  ;  but  as  Mr.  Kent  brings  out  the  subject,  it  seems 
to  me  it  is  all  right. 

Mr.  Graham.  When  the  plant  was  put  there,  the  land  itself  might 
be  really  of  little  value,  but  the  putting  of  the  plant  there  might  be 
the  nucleus  for  a  village,  or  a  town,  or  even  a  city,  and  in  this  way 
the  value  of  the  land  might  be  greatly  enhanced. 

Mr.  Kent.  In  that  connection — just  one  more  remark — in  that 
connection,  we  find  in  line  24,  page  3,  "the  fair  value"  substituted 
for  "actual  value"  of  rights  of  way,  water  rights,  land,  and  in- 
terests. Do  you  believe  that  that  considers  in  there  the  water 
rights,  other  than  those  contributed  b;^  the  Government?  In  other 
words,  if  the  private  corporation  goes  in  and  is  forced  to  buy  water 
rights  from  private  interests,  they  certainly  should  be  reimbursed 
for  those;  but  now,  on  the  other  hand,  if  they  go  in  and  acquire  water 
rights  from  the  Government,  the  Government  ought  not  to  pay  them 
for  what  the  Government  has  already  paid  by  using  it  for  50  years. 

Mr.  Pierce,  ^o. 

Mr.  Kent.  And  would  it  not  clear  that  up  to  put  in  that  language? 

Mr.  Johnson.  What  would  be  the  result  if  the  water  belongs  to 
the  State? 

Mr.  Kent.  Either  the  State  or  the  National  Government.  The 
State  or  the  Government  would  not  want  to  be  paying  for  things  that 
did  not  cost  the  company  anything. 

Mr.  Pierce.  That  clause  does  provide  that  such  fair  valuation  shall 
not  include  or  be  affected  by  the  value  of  the  franchise.  It  would  in- 
clude, would  it  not,  the  original  rights  granted? 

82440—15 ^5 


64  WATEB  POWEB  BILL. 

Mr.  Kent.  Well,  the  franchise  rights,  and  the  right  as  a  going 
concern  is  another  matter. 

Mr.  Pierce.  That  matter  should  be  clearly  stated  in  the  bill. 

Mr.  Eakeb.  Let  me  call  your  attention  right  in  this  connection— 
under  this  section  5  as  I  read  it,  it  does  not  apply  now  to  the  right 
obtained  from  the  Government  to  use  Government  land  only,  but  it 
includes  the  rights  of*  way  that  are  purchased  from  private  indi- 
viduals or  the  State,  as  well  as  water  rights  acquired  from  the  States 
as  private  individuals  and  lands  that  may  be  acquired  fromprivatc 
individuals  and  the  interest  it  could  have  thus  acquired.  Would  it 
be  your  idea  that  if  the  Government  took  oyer  this  property,  that  the 
individual  or  the  company  should  only  get  what  it  originally  paid  for 
these  rights  of  way  and  water  rights  and  land  and  interests  that  it 
acquired  otherwise  than  from  the  Government?  This  is  a  very  broad 
provision  here,  and  it  does  not  relate  at  all  exclusively  to  land,  but 
what  it  has  obtained  from  the  Government  by  the  lease  or  grant. 

Mr.  Pierce.  It  would  seem  only  fair  to  the  individual  or  the  owner 
of  the  property  that  he  should  have  its  fair  value  at  the  time  it  was 
taken  over  by  the  Government. 

Mr.  Raker.  In  other  words,  supposing  a  man  goes  onto  a  piece  of 
land  and  leases  it  from  the  Government  for  50  years.  Suppose  he 
gets  60  acres,  and  in  addition  to  that,  in  this  same  plant  he  has  an- 
other 50  acres  which  he  has  bought  from  an  individual.  He  has 
water  rights  that  he  has  acquired  as  an  individual  and  he  has  rights 
of  way  that  he  has  acquired.  Now,  these  rights  of  way  and  property 
and  water  rights  acquired  from  others  are  in  connection  with  this 
lease  that  is  obtained  from  the  Government,  and  you  would  not  give 
him  any  increase  in  the  value  of  his  land  and  rights  of  way  and 
water  rights  and  interests  that  he  has  acquired  outside  of  the  mere 
lease  from  the  Government,  would  you? 

Mr.  Pierce.  In  considering  that  question  it  might  be — and  very 
likely  would  be — that  he  would  only  use  a  very  small  portion  of 
Government  land,  and  the  great  majority  would  be  land  that  he 
would  purchase  from  private  individuals. 

Mr.  Kaker.  And  rights  of  way  the  same? 

Mr.  Pierce.  Yes. 

Mr.  Raker.  And  water  rights  the  same? 

Mr.  Pierce.  Yes. 

Mr.  Raker.  Then,  provided  this  bill  puts  in  that  condition,  having 
once  obtained  a  Government  lease,  the  Government  can  take  over 
the  whole  plant  at  first  cost? 

The  Chairman.  Now,  if  you  will  pardon  me,  there — ^let  me  direct 
your  attention  to  lines  21  and  22,  wherein  it  provides  that  it  is  only 
the  property  which  may  be  acquired  by  any  lessee  acting  under  the 
provisions  of  this  act,  so  that  lands  purchased  from  outsiders  and 
other  parties  would  not  be  secured  under  this  act,  and  would  hence 
have  no  application  to  the  resale  to  the  Government. 

Mr.  Raker.  Is  that  within  the  meaning  of  the  provision? 

The  Chairman.  Undoubtedly. 

Mr.  Raker.  The  meaning  of  the  provision,  then,  is  that  the  Gov- 
ernment would  take  over  just  the  interests  that  it  leased,  leaving  him 
up  in  the  air  on  the  other. 
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Mr.  Taylor  of  Colorado.  The  Government  could  not  forfeit  any 
more  than  it  gave.  The  Government  can  not  confiscate  it  or  take 
more  than  it  gave. 

The  Chairman.  Lines  21  and  22  you  will  see  limits  it  to  properties 
which  may  be  acquired  by  any  lessee  acting  under  the  provisions  of 
this  act. 

Mr.  Kak£r.  Let  us  see  whether  it  does  or  not.    It  is  clear  that  you 
are  not  granting  or  attempting  to  grant  any  water  right  under  this 
bill ;  is  that  so  ? 
Mr.  Pierce.  Yes. 

Mr.  Raker.  In  this  case  the  bill  provides  for  the  taking  over  of 
water  rights,  and  the  water  rights  might  be  acquired  from  other 
sources. 
Mr.  Brown.  Would  it  on  a  navigable  stream  ? 
Mr.  Kaker.  This  bill  does  not  apply  to  navigable  streams,  as  I 
understand  it.  That  bill  is  before  another  committee  altogether. 
Would  not  that  be  the  result  of  it  ?  The  chairman  has  stated  a  mat- 
ter that  I  thought  of  when  I  asked  the  question,  and  I  wondered 
whether  he  had  gone  into  that  subject  so  as  to  give  us  some  light 
upon  it. 

IVIr.  Pierce.  I  had  thought  that  this  clause  5  would  give  the  Gov- 
ernment the  right  to  take  over  not  only  the  particular  portion  of  the 
land  that  was  Government  land,  but  also  all  other  lands  and  prop- 
erties used  in  the  development  of  power ;  because  what  good  would 
it  be  to  the  Government  to  take  over  one  wing  of  a  dam  and  not  take 
the  other?  On  one  shore  it  might  be  built  on  Government  land, 
while,  perhaps,  on  the  other  shore  it  might  be  built  on  private  prop- 
erty. 

Mr.  Raker.  That  is  the  point  that  I  am  asking  about.  Suppose 
that  man  obtained  a  lease  of  50  acres  from  the  Government ;  in  con- 
nection with  that  lease  from  the  Government  he  has  obtained  by  pur<» 
chase  100  acres;  that  he  has  obtained  rights  of  way  that  cost  $100,000} 
he  has  obtained  water  rights  very  valuable,  indeed.  Now.  is  it  your 
view  that  under  this  bill  at  the  end  of  the  expiration  of  50  years  the 
Government  could  take  over  the  entire  plant? 
Mr.  Pierce.  Yes. 

Mr.  Raker.  Now,  then,  if  it  takes  over  the  entire  plant,  it  would 
include  the  privately  owned  land,  the  privately  owned  water  rights, 
and  privately  owned  water  ditches,  and  what  compensaton  would 
you  say  the  man  should  have  for  those  rights? 

Mr.  Pierce.  I  think  he  should  have  its  fair  value — whatever  it  is 
worth  at  that  time. 

Mr.  SiNKOTT.  Will  you  let  me  ask  a  question  there?  I  would  like 
to  have  Mr.  Pierce  explain  what  he  means  by  that  term,  "  fair  value^'* 
and  whether  or  not,  in  his  opinion,  there  is  a  distinction  between  fair 
vahie  and  market  value? 

Mr.  Pierce.  "  Fair  value  "  is  the  phrase  used  by  the  courts  in  de- 
ciding as  to  the  values  of  property.  \nd  I  take  it  "  fair  value  " 
means  its  fair  value  at  the  time  when  it  is  purchased,  less  deprecia- 
tion, if  it  is  physical  property. 

Mr.  Graham.  My  recollection  does  not  agree  with  vours  as  to  the 
phraseology  used  by  the  courts.  "  Cash  market  value  "  is  the  basis  in 
eondemnation  cases. 
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Mr.  Raker.  Now,  carrying  it  further,  just  to  bring  out  the  idea 
I  have  in  mind,  suppose  aiter  the  plant  had  been  established  for 
60  years  a  large  and  prosperous  community  had  been  created;  the 
lands  that  the  private  individual  had  enhanced  a  hundredfold;  the 
ditches  had  enhanced  one  hundredfold  or  twentyfold,  and  the  water 
rights  had  enhanced  twentyfold.  Would  you  say  that  the  Govern- 
ment ought  to  take  over  now  this  property  at  its  original  cost  ? 

Mr.  Pierce.  No. 

Mr.  Raker.  Or  should  he  be  given  the  same  market  value  of  his 
land,  his  water  rights,  and  his  ditch  rights  that  he  had  owned  and 
used  in  connection  with  the  Government  leased  land? 

Mr.  Pierce.  I  think  he  should  have  its  fair  value  at  the  time,  what- 
ever that  would  be. 

Mr.  Raker.  Then  is  it  your  idea  that  the  Government  should  take 
over  all  of  his  plant,  whether  he  has  obtained  it  of  the  Government 
or  in  other  ways? 

Mr.  Pierce.  Yes. 

Mr.  Raker.  Then,  by  virtue  of  having  obtained  a  right  from  the 
Government,  the  Government  diould  then  take  all  of  his  property 
at  the  end  of  50  years? 

Mr.  Pierce.  Yes;  it  would  be  no  good  to  him,  and  the  Government 
should  have  it  all. 

The  Chairman.  That  might  be  as  important  to  the  lessee  as  to 
the  Government. 

Mr.  Raker.  I  am  assuming  that.  That  being  the  fact,  which  we 
generally  agree  upon,  ought  not  the  bill  to  make  some  provision  for 
that  demiitely,  so  there  could  be  no  misunderstanding? 

Mr.  Pierce.  I  think  it  should.    Of  course  it  should. 

Mr.  Raker.  Or  if  not  that,  then  limit  the  bill  solely  to  that  which 
is  leased  and  not  to  any  rights  of  way,  land  or  water  rights  that  may 
have  been  obtained  by  the  party  or  corporation  individually  from 
private  sources. 

Mr.  Pierce.  I  do  not  think  it  could  be  limited,  because,  as  I  say, 
a  portion  would  not  be  any  good  to  the  lessee  and  a  portion  no  good 
to  the  Government.    The  one  who  is  to  operate  must  have  it  all. 

Mr.  Raker.  How  would  you  differentiate  between  that  which  he 
obtained  from  the  Government  by  lease  and  that  which  he  obtained 
from  other  sources  ? 

Mr.  Pierce.  The  part  he  has  obtained  from  the  Government  under 
lease  should  be  turned  over  without  any  charge.  If  no  charge  ex- 
cept rental  has  been  made  he  should  not  expect  anything  for  that 
at  all. 

Mr.  Graham.  If  we  put  a  provision  in  the  lease  and  he  accepts  it, 
that  when  it  is  turned  back  to  the  Government,  if  ever,  it  shall  come 
back  on  the  basis  of  its  value  at  the  time  he  took  it,  that  provision 
in  the  lease  would  be  good,  but  if  he  has  other  land  that  he  did  not 
get  from  the  Government,  and  there  is  an  unearned  increment  there 
of  twentyfold  or  one  hundredfold,  the  Government  can  not,  under  the 
law  as  it  is  now,  control  that. 

Mr.  Raker.  But  this  bill  as  originally  drafted  says: 

Ui)on  condition  that  It  sb.nll  pay,  before  tnklng  possession,  first,  the  actual 
cost  of  rights  of  wny,  water  rights,  land  nnrt  interests  therein  purchased  and 
nse^l  by  the  lessee  in  generation  and  distribution  of  electrical  energy. 
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Now,  just  a  little  further  illustration.  Suppose  a  man  has  put*  his 
plant  upon  land  adjoining  the  land  which  he  leased  from  the  Gov- 
ernment. .The  plant  costs  only  a  small  amount,  say,  but  it  has  en- 
hanced in  value  by  virtue  of  surrounding  conditions  to  half  a  million 
dollars.  Would  you  allow  him  the  value  of  the  land  at  the  time  of  the 
condemnation,  with  the  increased  value,  or  would  you  say  that  he 
should  only  have  what  he  originally  paid  for  it  when  he  purchased 
it.  when  he  took  out  the  lease  from  the  Government! 

ilr.  Pi£BCB.  That  is  answered  in  clause  6  by  the  part  of  the  section 
which  provides  for  the  taking  over  of  the  structures,  etc.  The  bill 
as  origmally  framed  reads: 

First,  the  actual  cost  of  rights  of  way,  water  rights,  land,  and  interests  therein 
purchased  and  used  by  the  lessee  in  the  generation  and  distribution  of  electrical 
energy  under  the  lease,  and,  second,  the  reasonable  valuation  of  all  other  prop- 
erty taken  over,  including  structures  and  fixtures  acquired,  erected,  or  placed 
upon  the  land  and  included  in  the  generation  or  distribution  plant,  and  which 
are  dependent  as  hereinabove  set  forth,  such  reasonable  values  to  be  determined 
by  mutual  agreement  between  the  Secretary  of  the  Interior  and  the  les8ees» 
and,  in  case  they  can  not  agree,  by  proceedings  instituted  in  the  United  States 
court  for  that  purpose:  Provided,  That  such  resanoble  valuation  shall  not  in- 
clude or  be  affected  by  the  value  of  the  franchise  or  good  will. 

Mr.  Raker.  But  in  going  over  this  section  it  confines  these  im- 
provements to  lands  leased,  and  I  am  asking  you  if  that  would  be 
fair;  whether  or  not  it  ought  to  include  all  the  plant  and  all  the 
fixtures  of  the  plant  and  all  the  appliances — the  entire  plant? 

Mr.  Pierce.  Absolutely. 

Mr.  Raker.  In  other  words,  if  it  had  a  line  500  miles  long,  the 
Government  should  take  over  the  whole  thing? 

Mr.  Pierce.  They  should,  and  if  he  had  at  the  end  of  that  line  an 
electric  power  plant,  they  should  take  that,  too,  because  of  what  good 
would  it  be  to  him? 

Mr.  Raker  (reading) : 

And  all  other  proi)erty  taken  over,  including  stnictures  and  fixtures  ac- 
quired, erected,  or  placed  ui)on  the  lands. 

Limiting  it  to  the  land  and  not  taking  any  outside  and  beyond  the 
land;  and  the  idea  is  that  if  it  does  restrict  it  to  the  land  leased,  it 
ought  to  be  that  the  entire  plant  should  be  taken  over  ? 

Mr.  Pierce.  Yes. 

The  Chairman.  Lines  19  and  20  read : 

To  take  over  the  properties  which  are  dependent,  in  whole  or  in  part,  for  the 
asefulness  or  the  continuance  of  the  lease  herein  provided  for,  which  may  be 
acquired  by  any  lessee  acting  under  the  provisions  of  this  act. 

I  am  referring  back  to  the  other  page.  I  just  wanted  to  get  Mr. 
Pierce's  attention  to  that,  as  to  whether  or  not  the  plant  once  estab- 
lished, the  whole  plant  should  not  be  used  as  a  whole  ? 

Mr.  Pierce.  I  tnink  that  is  the  intent. 

Mr.  Raker.  And  if  the  bill  does  not  provide  for  it  it  ought  to  do  it. 

The  Chairman.  Yes;  it  does  do  that. 

Mr.  Graham.  I  would  like  your  view  of  the  language  in  section  4, 
which  reads: 

That  no  lease  issued  under  this  act  shall  be  assignable  or  transferable,  and  no 
sale  or  delivery  of  power  to  a  distributing  company  shall  be  ina<^n,  except  upon 
the  written  consent  of  the  Secretary  of  the  Interior. 
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Now,  you  say  that  essentially,  and  make  it  read : 

No  lease  issued  under  this  act  shall  be  assignable  or  transferable,  except  by 
mortgage  Issued  for  the  bona  fide  purpose  of  financing  the  business,  to  any 
transferee  not  having  the  capacity  of  lessee  as  defined  hereunder. 

As  prepared,  it  was  essentially  an  antimonopoly  provision ;  as  you 
have  changed  it,  it  ceases  altogether  to  be  an  antimonopoly  provision 
tnd  squares  in  the  opposite  direction.  Now,  what  is  yoW  purpose 
or  your  thought  in  the  change? 

Mr.  Pierce.  My  thought  and  purpose  is  that  the  change  in  the 
|)receding  paranaph  makes  it  an  antimonopoly  clause,  a  very  plain 
one,  and  one  tnat  would  very  fully  cover  that  case.  On  the  same 
page,  just  above,  in  the  third  line,  it  reads: 

That  there  shall  be  no  physical  combinations  of  plants  or  lines  for  the  gener- 
ation, distribution,  and  use  of  power  or  energy  under  this  act  or  under  lea^M 
^ven  hereunder  creating  combinations,  agreements,  arrangements,  or  under- 
standing, express  or  implied,  to  limit  the  output  of  electrical  energy  to  restrain 
trade  with  foreign  nations  or  between  two  or  more  States  or  within  any  one 
State,  or  to  fix,  maintain,  or  increase  prices  for  electrical  energy  or  service. 

So  that  under  that  clause  I  do  not  think  it  makes  a  bit  of  difference 
in  whose  hands  the  development  may  rest. 

Mr.  Graham.  Would  that  be  a  limitation  on  the  mortgagee;  that 
is,  as  to  who  might  be  mortgagee  under  section  4  ? 

Mr.  Pierce.  No ;  I  think  not.  If  we  put  in  the  words  "  bona  fide  " 
there,  we  would  have  no  question. 

Mr.  Graham.  But  the  owner  of  a  competing  plant  might  be  a  bona 
fide  mortgagee,  and  as  mortgagee  he  would  exercise  a  great  influence 
over  the  plant. 

Mr.  Pierce.  I  believe  in  the  bill  as  amended  it  would  not  make  a 
particle  of  difference  how  large  the  plant  might  be  or  how  many 
plants  might  be  united. 

Mr.  Graham.  A  nlan  who  was  not  qualified  to  be  a  lessee  under 
this  provision  might  become  a  mortgagee,  and  while,  if  you  follow 
the  letter  of  the  law,  the  mortgagee  would  have  nothing  to  do  but 
collect  his  interest  or  take  forfeiture  on  the  plant  if  it  became  neces- 
sary, there  is  no  provision  here  as  to  what  he  would  do  with  it  if  he 
came  into  possession  by  foreclosure  proceedings;  and,  apart  from 
the  letter  of  the  law,  we  know  the  mortgagee  exercises  a  great  control 
over  the  property  mortgaged. 

I  wanted  to  know  whether  you  had  thought  of  it  in  that  light  and 
whether  you  considered  it  from  the  antimonopoly  viewpoint. 

Mr.  Pierce.  Yes;  I  have  considered  it  from  the  antimonopoly 
viewpoint,  and  I  have  tried  .to  put  into  the  bill  supervisory  powers 
which  would  make  it  impossible  to  create  a  monopoly  under  the  pro- 
visions of  this  act. 

Mr.  Raker.  Have  you  read  into  the  bill  this  language :  "  Provided^ 
That  the  lessee  could  mortgage  "?  And  if  it  is  not  in  the  bill,  ought 
it  not  to  be  in  the  bill? 

Mr.  Pierce.  Is  it  not  in  this  language  in  section  4? 

Mr.  Raker.  Would  the  development  proceed  as  it  ought  to  unless 
the  lessee  were  permitted  to  mortgage! 

Mr.  Pierce.  Is  it  not  in  section  4  as  amended  ? 

Mr.  Raker.  By  you? 

Mr.  Pierce.  Yes. 

Mr.  Raker.  Ought  not  that  to  be  in  there? 
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Mr.  PisRCE.  Yes. 

Mr.  Kakeb.  Would  the  development  progress  as  it  ought  to  unless 
the  lessee  were  permitted  to  mortgage? 

Mr.  Pierce.  No;  because  it  is  necessary  to  mortgage  nearly  all 
power  developments. 

Mr.  Brown.  It  seems  to  me  that  the  chief  point  here  is  this :  That 
these  properties  must  be  financed,  and  a  trust  company  or  somebody 
must  be  made  the  mortgagee  for  the  benefit  of  the  bondholders,  and 
therefore  some  such  language  as  this  should  be  put  in :  '^  Except  hj 
mortgage  to  any  trustee  acting  solely  in  a  fiduciary  capacity."  We 
might  make  it  possible  to  raise  money  to  develop  these  propositions 
and  at  the  same  time  not  get  mixed  up  with  these  joint  capital 
propositions.  I  am  against  any  sort  of  monopoly,  but  I  think  it 
mignt  be  possible  to  put  in  a  proviso  which  the  committee  could  work 
out  which  would  make  it  permissible  at  any  time  for  any  person 
having  a  lease  to  ^o  to  a  trustee  and  assign  that  mortgage  lor  the 
benefit  of  the  creditors.    Wouldn't  that  cover  the  point? 

Mr.  Pierce.  I  should  think  so. 

Mr.  Graham.  Isn't  the  word  in  the  proviso,  on  page  3,  which 
claims  (it  does  not  say)  that  combinations  would  be  possible  pro- 
vided there  was  no  physical  combination — that  word  "  physical,^'  as 
used  in  line  3  is  extremely  suggestive,  "  Provided^  That  there  shall  be 
no  'physical'  combination  ot  plants  or  lines  for  the  generation,  dis- 
tribution, and  use  of  power  or  energy  under  this  act,'' etc.  It  all  re- 
fers back  to  '*  physical  combination." 

Mr.  Pierce.  We  might  strike  that  out. 

Mr.  Graham.  It  certainly  ought  to  go  out  if  this  is  an  antimo- 
nopoly  provision,  but  I  wanted  now,  principally,  to  get  your  idea. 

Mr.  PiEBCE.  My  thought  was  to  make  tnat  paragraph  beginning: 
^  Provided^  That  there  shall  be  no  physical  combination,"  an  anti- 
monopoly  clause. 

Mr.  Graham.  Taking  those  two  now — that  part  of  section  3  and  all 
of  section  4 — it  looks  to  me  as  though  there  might  be  an  opportunity 
for  monopoly. 

Mr.  Kent.  This  avoids  the  possibility  of  phvsical  combinations, 
but  at  the  same  time  it  also  involves  the  possibility  of  a  financial 
combination. 

Mr.  Graham.  Very  often  physical  combinations  might  be  very 
desirable,  so  long  as  they  did  not  amount  to  monopoly. 

Mr.  Bkown.  I  would  like  to  ask  Mr.  Pierce  a  general  question. 
Having  in  mind  only  the  present  plant  for  the  development  of  hydro- 
electrical  energy  in  the  West  generally,  without  any  new  develop- 
ments or  new  projects  being  introduced,  is  it  your  opinion  that  the 
West  is  undeveloped  or  overdeveloped  in  the  matter  of  plants  oper- 
ated for  the  distribution  of  electrical  energy  ? 

Mr.  Pierce.  In  some  places  that  I  know  of  it  is  overdeveloped. 
For  instance,  in  the  neighborhood  of  large  cities  I  think  there  are 
developments  in  which  they  are  not  using  all  the  power,  but  in  those 
cases  they  could  not  sell  that  power  at  prices  at  which  it  could  be 
used  in  the  manufacture  of  nitrate  of  lime,  etc. 

Mr.  Rakeb.  Have  you  any  points  in  mind  where  overdevelopment 
exists  now  ? 

Mr.  Pierce.  Yes;  I  think  overdevelopment  exists  in  the  neighbor- 
hood of  Portland.    I  think  overdevelopment  exists  in  the  neighbor- 


70  WATER   POWER  h\U., 

hood  of  Seattle — not  very  much,  but  there  is  a  reasonable  amount 
that  is  not  used  now,  which  they  contemplate  will  be  used  as  the  city 
grows.  They  can  not  use  that  electrical  power  in  electrochemical 
plants,  because  those  plants  can  only  be  established  where  they  can 
get  very  cheap  power. 

Mr.  Graham.  Did  you  take  into  consideration  the  expectations 
that  it  would  be  very  hard  to  overdevelop  them  ? 

Mr.  Pierce.  Yes. 

Mr.  Brown.  On  page  1,  in  line  9,  you  suggest  an  amendment  to 
strike  out  the  words"  not  longer  than."  What  is  the  average  length  of 
issue  of  bonds  on  these  development  projects? 

Mr.  Pierce.  I  am  informed  by  friends  in  the  banking  business  that 
of  late  years  most  of  the  issues  are  for  50  years,  and  in  some  cases 
100  years. 

Mr.  Brown.  You  think  it  desirous  that  no  permits  should  be  issued 
for  less  than  that  time? 

Mr.  Pierce.  Certainly  not.  I  do  not  think  it  would  be  for  the  in- 
terest of  the  people,  the  lessee,  or  the  Government.  I  think  that  50 
years  is  the  least  time  in  which  a  project  may  be  properly  developed 
in  the  hands  of  one  corporation. 

Mr.  Graham.  Might  I  ask  one  question  there?  Your  reason  for 
that  is  a  purely  financial  one — that  is,  in  connection  with  the  financ- 
ing of  the  enterprise? 

Mr.  Pierce.  No;  it  is  because  if  you  should  get,  for  instance,  a  25- 
year  permit,  there  would  not  be  tlie  incentive  to  go  ahead  and  de- 
velop sufiicient  amounts  of  power  to  provide  proper  facilities  for  the 
future. 

Mr.  Graham.  That  is  the  point  I  wanted  to  get. 

Mr.  Brown.  On  page  2,  after  line  21,  section  2,  your  amendment 
suggests  that  the  lessee  shall  commence  construction  of  the  project 
within  two  years  from  the  date  of  the  lease.  I  wanted  to  ask  you  if 
in  financing  these  projects  that  would  not  be  a  dangerous  matter,  be- 
cause it  occurs  to  me  that  a  man  might  get  a  lease  without  having 
a  dollar  behind  him,  then  he  would  have  two  years  to  run  about  and 
try  to  get  his  money.  I  wanted  to  ask  you  if  the  money  could  be 
raised  with  the  prespects  of  getting  the  lease,  or  if  it  was  necessary 
to  have  a  lease  and  then  have  two  years  in  which  to  see  if  he  can 
finance  it? 

Mr.  Pierce.  Well,  you  have  got  to  do  something  prior  to  coming  to 
the  Secretary  of  the  Interior  for  your  lease.  You  have  got  to  be- 
come a  public-service  corporation.  You  must  get  the  rights  neces- 
sary from  the  State  before  you  can  apply  for  a  lease.  I  think  that 
the  Secretary  of  the  Interior  would  not  issue  to  a  speculator  or  pro- 
moter a  lease  imder  this  bill.  He  would  make  him  submit  his  maps 
and  specifications  and  make  him  show  that  he  was  the  owner  of  the 
property  and  had  the  right  from  the  State  to  undertake  the  work. 

Mr.  Brown.  You  are  thoroughly  satisfied  that  there  would  not  be 
any  danger  in  that  two-year  proposition  ? 

Mr.  Pierce.  No,  sir. 

Mr.  Graham.  Let  me  ask  you  one  more  question  in  connection  with 
the  50-year  period  for  giving  more  financial  standing  to  the  enter- 
prise. It  has  been  suggested  to  me  that  the  Pacific  Gas  &  Electric 
Co.  has  $57,000,000  worth  of  bonds  running  an  average  length  of 
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20|  years.    That  would  indicate  that  50  years  would  not  be  necessary 
in  order  to  make  a  financial  inducement. 

Mr.  Pierce.  I  have  heard  that  a  new  50  or  100  year  blanket  mort- 
gage, has  been  recently  issued  by  that  company,  and  in  that  case  suf- 
ficient bonds  would  be  put  aside  to  take  care  of  the  underlying  mort- 
gages as  they  come  due. 

Mr.  Graham.  Have  you  accurate  information  on  that  subject  ? 

Mr.  Pierce.  No  ;  but  I  think  I  am  right,  and  I  can  readily  find  out, 
and  will  be  glad  to  report  to  the  committee  later  on,  and  will  do  so 
if  vou  desire. 

Mr.  Taylor  of  Colorado.  Mr.  Pierce,  if  the  Government  of  the 
United  States  owns  land,  which  I  guess  it  does,  at  some  place  border- 
ing on  navigable  streams,  there  is  no  reason  why  this  law  should  not 
apply  to  them,  is  there? 

Mr.  Pierce.  Well,  I  supposed  it  onlv  applied  to  water  powers  in 
the  public  domain,  aside  from  navigable  streams. 

Mr.  Taylor  of  Colorado.  If  it  does  not,  there  is  no  reason  why  it 
should  not,  is  there?  As  a  matter  of  fact,  there  is  no  reason,  in  your 
jud^ent  why  this  same  kind  of  provision  should  not  apply  to  the- 
navigable  streams  anyhow,  aside  irom  the  question  as  to  whether  or 
not  this  committee  has  authority  to  pass  upon  it  ?  The  pame  princi- 
ple, you  think,  would  be  applicable  to  the  navigable  streams  as  to 
other  streams  ? 

Mr.  Pierce.  I  think  so,  except  as  to  matters  relating  to  navigation. 

Mr.  Taylor  of  Colorado.  We  bring  to  section  8,  page  6,  lines  5 
and  6,  where  it  says  that  the  proceeds  should  be  paid  to  the  State 
within  the  boundaries  of  which  the  hydro-electric  power  or  energy 
is  developed  and  generated.  How  about  States  like  Washington  and 
Oregon,  where  the  boimdary  is  a  stream,  and  between  Nevada  and 
Arizona,  and  Arizona  and  California?  Should  there  not  be  a  pro- 
vision that  the  States  should  divide  the  proceeds? 

Mr.  Pierce.  Yes ;  I  think  so. 

Mr.  Graham.  I  do  not  knoyr  about  the  cases  you  speak  of,  but 
it  is  not  the  invariable  rule  that  the  bed  of  the  stream  is  the  dividing 
line.  For  instance,  the  north  bank  of  the  Ohio  River  at  low  water 
is  the  boundary  line  between  Illinois  and  Kentucky. 

Mr.  Church.  The  center  of  the  Columbia  River  is  the  boundary 
line  between  Oregon  and  Washington,  both  States  having  concurrent 
jurisdiction. 

The  Chairman.  Mr.  Pierce,  I  wanted  to  inquire  a  little  about  sec- 
tion 1,  page  1.  You  have  so  modified  section  1,  page  1,  as  to  make 
it  mandatory  upon  the  Secretary  to  grant  these  leases. 

Mr.  Pierce,   i  es. 

The  Chairman.  Do  you  not  think  that  is  rather  a  dangerous  thing 
iodo? 

Mr.  Pierce.  No,.  Mr.  Chairman ;  I  think  that  this  bill  should  be 
made  more  direct,  and  I  can  see  no  reason  why  the  Secretary  of  the 
Interior  should  not  be  authorized  and  directed,  under  the  provisions 
of  the  act  to  grant  to  any  State,  municipality,  public-service  cor- 
poration, or  other  agent  of  the  State,  the  right  to  go  ahead  and 
develop  water  power.  I  think  we  should  offer  every  incentive  and 
inducement  that  we  can  think  of  that  reasonably  can  be  made.  I 
think  this  bill  should  make  people  who  have  ambition  or  money 
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feel  safe  to  go  ahead  and  develop  water  powfers,  and  Congress  should 
make  the  lease  as  attractive  as  possible. 

The  Chairman.  Supposing  that  several  water-power  companies 
should  come  together — ^as  they  probably  would  be  able  to  hold 
themselves  togetner — and  get  together  their  finances  so  that  they 
could  proceed  with  greater  rapidity,  then  they  go  to  the  Secretary 
and  under  this  mandatory  provision  they  could  force  the  Secre- 
tary to  grant  them  a  lease  to  the  exclusion  of  other  people.  Might 
you  not  make  a  hardship  there? 

Mr.  Pierce.  I  think  any  money  that  came  into  our  Western  States 
from  any  part  of  the  world  for  investment  would  be  very  welcome. 

Tne  Chairman.  That  does  not  quite  answer  .the  question.  In 
the  event  that  a  company  should  come  in  and  demand  to  have  a 
lease  on  a  certain  property  in  any  State,  and  it  was  known  to  the 
Secretary  that  the  water  there  was  needed  for  irrigation  purposes 
and  should  be  retained  there  for  those  purposes,  and  he  should 
think  that  the  local  community  had  an  interest  in  it,  do  you  not 
think  that  your  amendment  is  rather  too  restrictive  and  too  manda- 
tory on  the  Secretary  in  that  regard  ? 

Mr.  Pierce.  No;  because  before  coming  to  the  Secretary  of  the 
Interior,  he  must  qualify  in  the  State,  He  must  go  to  the  State 
and  take  out  a  charter  in  the  State. 

The  Chairman.  That  is  according  to  your  amendment  ? 

Mr.  Pierce.  Yes. 

The  Chairman.  I  hardly  think  the  committee  will  be  able  to 
adopt  your  view  of  excluding  the  person.  As  this  now  stands,  you 
would  force  them  to  be  corporations,  and  I  have  not  yet  been  able 
to  discover  your  reasons  for  it. 

Mr.  Pierce.  My  only  desire  is  to  place  everyone  developing  water 

Sowers  under  the  regulations  of  the  authorities,  either  Federal  or 
tate. 

The  Chairman.  Is  there  any  reason  why  a  person  engaged  in  a 
public  utility  of  that  sort  should  not  be  subject  to  the  rate-fixing 
body,  whether  local  or  National  ? 

Mr.  Pierce.  If  he  is  legally,  then  I  am  satisfied ;  but  1  am  not  a 
lawyer  and  I  can  not  answer  the  question  from  a  legal  standpoint. 

Mr.  Kent.  Would  not  that  be  a  part  of  the  cession,  that  the  man 
would  have  to  abide  by  these  sections? 

The  Chairman.  Yes;  think  so. 

Mr.  Taylor  of  Colorado.  Ought  not  the  corporation  to  be  orsjan- 
ized  under  the  laws  of  the  State  in  which  the  power  is  generated? 

Mr.  Pierce.  I  think  it  should. 

Mr.  Taylor  of  Colorado.  We  ought  not  to  have,  for  instance, 
New  Jersey  corporations  organized  all  over  the  United  States. 

Mr.  Pierce.  I  do  not  believe  in  that.  I  think  they  should  be  or- 
ganized in  the  State  in  which  they  operate. 

Mr.  Church.  Then  you  would  deprive  the  right  of  removal  to 
the  Federal  court. 

Mr.  JoHKSON.  Where  it  is  mandatory  on  the  Secretary,  one  cor- 

E oration  might  get  a  great  number  of  leases,  might  it  not,  in  the 
tate  and  thereby  establish  some  sort  of  a  combination  ? 
Mr.  Pierce.  I  would  so  regulate  the  corporations  operating  water- 
power  plants  that  it  would  not  matter. 
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Mr.  SiNNOTT.  Had  you  thought  of  this  feature :  That  a  number  of 
the  Western  States  are  already  collecting  rentals  from  water-power 
companies  under  the  name  of  taxes?  Oregon  does  that,  and  should 
there  not  be  some  adjustment  of  terms  m  this  bill  to  solve  that 
proposition  ? 

Mr.  Pierce.  Well,  it  would  seem  to  me  that  the  right  of  taxation 
should  be  left  to  the  State.  If  they  can  see  their  way  to  tax  water 
power,  let  them  do  it.  If  they  prevent  the  development  of  water 
powers  through  taxation  and  find  that  a  neighboring  State  is  get- 
ting manufacturing  industries  through  not  taxing,  they  will  repeal 
the  tax.  J  think  that  is  a  matter  that  could  be  left  to  the  State  to 
solve. 

The  Chairman.  It  is  not  your  thought  that  the  State  has  any 
power  to  tax  the  power  of  the  Government  ? 

Mr.  Pierce.  No. 

Mr.  SiNNOTT.  In  my  State  they  tax  all  development  of  water 
power. 

The  Chairman.  Do  they  tax  the  Government? 

Mr.  SiNNOTT.  They  charge  so  much  per  horsepower  developed. 

The  Chairman.  This  bill  has  nothing  to  do  with  private  lands. 
This  bill  seeks  to  charge  for  water  power  developed  on  Government 
lands  as  distinct  from  the  use  of  the  State. 

Mr.  SiNNOTT.  The  State  of  Oregon  is  doing  the  same  thing. 

The  Chairman.  Not  on  public  lands? 

Mr.  SiNNOTT.  Yes;  wherever  water  power  is  developed. 

The  Chairman.  They  certainly  have  no  power  to  tax  property  of 
the  Fedoral  Government,  and  if  they  are  doing  it,  it  would  be  un- 
doubtedly unlawful  as  soon  as  it  was  attacked. 

Mr.  Raker.  Lots  of  the  public  lands  we  can  tax  in  our  States  and 
have  been  doing  it  for  years. 

Mr.  Johnson.  We  can  tax  for  the  use  of  the  water. 

The  Chairman.  I  want  to  call  your  attention,  now,  Mr.  Pierce,  to 
section  5.  Section  6,  as  the  committee  will  readily  observe,  is  the 
section  which  provides  for  the  taking  over  of  the  property  after  the 
end  of  the  period,  whatever  that  may  be.  Your  thought  is  that  the 
lessee  should  have  the  fair  value  of  the  property,  including  all  in- 
crease or  franchises,  rights  of  way,  and  everything  else  during  the 
entire  time? 

Mr.  Peercb.  Not  franchises. 

The  Chairman.  Not  franchises? 

Mr.  Pierce.  No,  sir. 

The  Chairman.  What  is  that  ?  What  is  your  position  ?  I  want  to 
get  it  again,  as  that  will  be  a  turning  point  m  this  legislation. 

Mr.  PiERCB.  I  do  not  think  that  lessee,  in  the  event  of  the  Govern- 
ment taking  over  the  property  at  the  end  of  .'^O  years,  should  receive 
anything  for  the  value  of  his  franchises  or  for  the  good  will  of  his 
business;  but  I  think  that  if  he  purchases  the  Government  land  out- 
right it  should  be  returned  to  the  Government  at  absolute  cost  to 
him,  but  that  all  property  be  acquired  from  the  private  parties  should 
be  taken  at  a  fair  compensation. 

The  Chairman.  There  should  be  a  severance  valuation  of  the  ex- 
tent of  the  leased  period,  so  everything  material  from  the  Govern- 
ment should  be  returned.  You  merely  lease  that,  and  of  course  the 
increase  in  value  would  necessarily  return  to  the  Government  ? 
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Mr.  PiEBCE.  Yes. 

The  Chairman.  So  that  your  proposition,  boiled  down,  is  that 
everything  connected  with  the  land  that  you  have  acquired  owner- 
ship of — rights  of  way,  etc. — should  be  taken  at  its  fair  value  at  the 
time  of  the  expiration  of  the  lease. 

Mr.  Pierce.  Yes,  sir. 

The  Chairman.  So  that  if  the  property  had  grown  to  an  enormous 
figure  you  would  not  be  willing  to  let  the  Government  have  the  bene- 
fit of  that,  but  you  think  the  lessee  should  have  the  benefit  of  it? 

Mr.  Pierce.  1  think  the  lessee  should  have  the  benefit  of  it,  but  not 
including  good  will — nothing  for  the  intangible  good  will— we 
should  pay  him  for  the  actual  value  of  his  property.  If  the  land  on 
which  he  put  up  his  power  house  had  increased  in  value,  he  should 
have  the  appreciated  value,  but  nothing  for  his  good  will. 

The  Chairman.  You  realize  the  committee  would  have  to  be  very 
careful  right  on  this  point.  Otherwise  in  the  leasing  of  these  dam 
sites  to  the  power  companies  there  might  be  improvements,  and  might 
be  growth  and  development  to  such  an  extent  that  it  would  amount 
to  a  perpetual  grant,  so  much  so  that  the  Government  could  not  take 
it  back,  and  probably  in  that  event  no  leasing  bill  can  be  passed,  and 
I  think  the  Congress  will  undoubtedly  scrutinize  very  closely  the 
proposition  of  allowing  what  might  be  termed  the  "  inherent  incre- 
ment "  against  the  Federal  Government.  I  think  it  will  be  the  will 
of  the  Congress  to  adopt  the  policy  of  this  committee  bill,  which 
seeks  to  let  the  Federal  Government  have  the  advantage  of  that 
proposition.     I  want  to  get  your  position  clear  on  it. 

Mr.  Pierce.  Of  course,  Mr.  Chairman,  I  would  only  expect  the 
Government  would  take  over  the  property  necessary  to  the  power 
development,  and  to  the  continuation  of  the  operation  of  the  power 
development. 

The  Chairman.  As  to  that,  I  am  in  agreement  with  your  proposi- 
tion of  a  few  moments  ago,  that  the  Government  should  take  it  all 
over  or  none,  because  if  it  took  from  them  all  the  things,  and  even 
the  other  would  be  disastrous  to  the  lessee. 

Are  there  any  other  inquiries  to  make  of  Mr.  Pierce  t  If  not,  we 
will  hear  Mr.  Willcox  next. 

The  Chairman.  Mr.  Willcox,  give  your  full  name,  address,  and 
business  to  the  stenographer. 

STATEMENT  OF  OSCAB  B.  WILLCOX,  NEW  TOBE,  N.  T. 

Mr.  Willcox.  Mr.  Chairman,  and  members  of  the  committee,  I  am 
one  of  the  vice  presidents  of  the  W.  P.  Boubright  (Inc.),  of  14  Wall 
Street,  New  York.  That  firm  is  engaged  in  business  ordinarily 
known  as  investment  banking;  that  is,  it  is  a  merchant  in  securities. 
It  is  not  a  banker  in  the  sense  that  it  is  a  banker  of  deposits  and  dis- 
count. It  buys  and  sells  securities,  and  a  little  later  I  will  endeavor 
to  explain  the  relation  of  the  bankers  to  the  hydro-electric  or  other 
electric  enterprises.  I  have  the  advantage  of  having  for  a  number  of 
years  practiced  law  in  Colorado,  and  in  that  way  I  became  familiar 
with  laws  relating  to  water  powers,  and  the  public  lands  more  or 
less  intimately,  and  I  also  became  more  or  less  acquainted  with  the 
problems  which  confronted  the  locator,  promoter,  and  operator  of 
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water  powers,  both  in  private  lands,  on  public  lands,  privately  and 
as  public  utilities. 

1  come  here,  may  I  say,  not  representing  any  interest  of  my  own 
or  my  firm's,  or  any  other  interest,  but  voluntarily,  without  employ- 
ment or  compensation,  solely  because  it  was  sugg^ted  that  this  com- 
mittee would  be  willing  to  hear  and  would  lilce  to  hear  those  who 
are  familiar  with  this  subject  generally,  and  particularly  from  some- 
body who  knows  this  subject  irom  the  standpoint  of  the  banker,  and 
what  are  known  as  the  "  banking  interests." 

The  subject  has  so  many  phases,  Mr.  Chairman,  that  very  often 
we  are  in  danger  of  not  being  able  to  "  see  the  woods  because  of  the 
trees."  We  get  our  attention  concentrated  on  some  very  important 
details,  to  be  sure,  and  we  forget  the  relations  of  those  details  to  the 
whole;  we  forget  the  aspect  of  the  whole  in  its  relation  to  other 
things.  Some  confusion  has  followed  in  the  minds  of  those  who 
heard  ex-Secretary  Fisher  on  one  or  two  points,  and  in  order  that 
we  may  have  before  us  a  few  of  the  fundamentals  on  which  many  of 
th^e  questions  revolve,  I  want  to  comment  briefly  on  some  of  the 
statements  made  by  the  ex-Secretary.  He  commented  on  the  Chan- 
dler-Dunbar  case,  and  by  courtesy  of  a  member  of  the  committee  1 
have  had  an  opportunity  to  reexamine  the  opinion  of  the  Supreme 
Conrt  in  that  case,  which  is  now  printed  as  Senate  Document  No.  51, 
Sixty-third  Congress,  first  session.  That  case  did  not  involve  non- 
navigable  streams;  it  involved  solely  navigable  streams.  It  did  not 
involve  the  rights  or  operations  of  the  Federal  Government,  except- 
ing the  right  of  the  Federal  Government  to  take  the  property  of  a 
riparian  owner  on  a  navigable  stream.  I  may  have  been  mistaken  in 
understanding  the  Secretary  to  say  that  that  case  is  authority  for 
the  proposition  that  if  Congress  declared  a  stream  navigable  it  is 
navigable,  regardless  of  the  facts  as  they  exist  upon  the  stream  itself. 
As  a  matter  of  fact,  the  opinion  of  the  Supreme  Court  did  not  touch 
that  question.  The  court  says,  and  I  read  you  from  the  opinion  very 
briefly  (reading) : 

This  title  of  the  owner  of  fust  land  upon  the  shore  of  a  navigable  river  to  the 
bed  of  the  river  is  at  best  a  qualified  one.  It  is  a  title  which  inheres  in  the 
ownership  of  the  shore  and,  unless  reserved  or  excluded  by  implicntion,  passed 
with  it  as  a  shadow  follows  a  substance,  although  capable  of  distinct  owner- 
ship. It  is  subordinate  to  the  public  right  of  navigation,  and  however  helpful 
in  protecting  the  owner  against  the  acts  of  third  parties,  is  of  no  avail  against 
the  exercise  of  the  great  and  absolute  power  of  Congress  over  the  improvement 
of  navigable  rivers.  That  power  of  use  and  control  comes  from  the  power  to 
regulate  commerce  bet\^een  the  States  and  with  foreign  nations.  It  includes 
navigation,  and  subjects  every  navigable  river  to  the  control  of  Congress.  All 
means  having  some  positive  relation  to  the  end  in  view  which  are  not  forbidden 
by  some  other  provision  of  the  Constitution  are  admissible.  If.  on  the  judgment 
of  Congress,  the  use  of  the  bottom  of  the  river  is  proper  for  the  purpose  of 
placing  therein  structures  in  aid  of  navigation,  it  is  not  thereby  taking  private 
property  for  a  public  use,  for  the  owner's  title  was  in  its  very  nature  subject  to 
th:it  use  in  the  Interest  of  public  navigation. 

This  is  the  kernel  of  this  decision,  namely,  that  if  a  stream  is 
navigable — and  that  is  absolutelv  the  fundamental  condition  prece- 
dent— then  Congress  may  decide  what  is  necessary  in  connection 
with  the  navigaBility  of  that  stream ;  may  prevent  interferences  by 
other  parties  or  may  construct  or  do  what  it  pleases  in  aid  of  navi- 
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gation.     The  court  cites  several  cases,  and  again  the  court  says 
(reading) : 

So  unfettered  is  this  control  of  Congress  over  the  navigable  streams  of  the 
country  that  its  judgment  as  to  whether  a  construction  In  or  over  such  a  river 
is  or  is  not  an  obstacle  and  a  hindrance  to  navigation  is  conclusive  Such 
judgment  and  determination  is  the  exercise  of  legislative  power  in  respect  of 
a  subject  wholly  within  Its  control. 

That,  I  think,  is  the  sentence  on  which  the  ex-Secretary  based  his 
statement,  that  this  cleared  up  all  questions  of  the  rights  of  the 
Federal  Government  and  the  State  government  as  to  the  nonnavi- 
gable  streams  and  lands  on  nonnavigable  streams  and  the  beds  of 
nonnavigable  streams  and  the  waters  of  nonnavigable  streams.  In 
my  opinion — and  it  is  not  a  matter  of  construction,  it  is  a  matter  of 
clear  language  of  the  statutes — the  only  question  decided  by  this 
case  in  that  connection  is  that  the  Federal  Government  has  a  limited 
power  in  connection  with  navigable  streams;  it  decides  nothing  in 
connection  with  nonnavigable  streams. 

Mr.  Graham.  That  involves  at  the  outset  an  understanding  of 
the  meaning  of  the  word  "navigable."  What  is  your  definition  of 
that  word?  , 

Mr.  WiLix:ox.  Mr.  Graham,  I  should  hesitate  to  define  "  navigable 
streams,"  in  view  of  the  difficulties  the  courts  have  had  in  that  con- 
nection. I  am  told  that  the  courts  of  the  different  States  vary 
greatly.  In  view  of  the  customary  navigation  within  the  limits  of 
the  different  States,  I  do  not  know  that  I  have  in  mind  any  defini- 
tion given  by  the  Federal  courts  or  the  courts  of  the  States. 

Mr.  Graham.  Would  you  accept  the  definition  to  the  effect  that 
any  stream  which  will  float  a  merchantable  log  at  any  season  of  the 
year  is  a  navigable  stream? 

Mr.  WiLLCOx.  I  do  not  think  I  would  be  willing  to  accept  that 
definition  in  view  of  the  Constitution  of  the  United  States. 

Mr.  Graham.  I  think  you  will  have  to  accept  that. 

Mr.  WiLLcox.  T  know  they  use  that  definition  in  Missouri. 

Mr.  Eaker.  California  depends  upon  the  State  legislature.  What 
the  State  legislature  says  is  navigable  is  navigable,  and  what  the 
legislature  says  is  not  navigable  is  not  navigable. 

Mr.  WiLLCox.  I  think,  however,  that  is  not  essential  to  the  deter- 
mination of  the  question  before  us  here. 

Mr.  Rak£r«  Not  at  all. 

Mr.  WiLLCox.  Another  statement  made  by  the  ex-Secretary,  if  I 
understand  him  rightly,  was  that  it  had  been  decided  that  the  Fed- 
eral Government  had  the  absolute  control  of  waters  in  navigable 
streams,  and  that  it  had  been  decided  that  the  Federal  Government 
had  the  absolute  power  for  all  purposes,  as  a  sovereign  over  its  public 
lands  in  the  arid  States.  I  may  have  misunderstood  the  Secretary, 
because  that  is  not  my  understanding  of  the  law,  as  it  has  been  de- 
termined in  a  long  series  of  cases,  running  back  to  the  earliest  ex- 
ploitation of  the  West,  back  perhaps  to  1840  or  thereabouts,  possibly 
earlier  than  that  and  long  prior  to  the  adoption  of  the  act  of  1866. 
It  is  well  known  that  the  common  law  has  not  been  adopted  in  all 
of  the  arid  States  either  in  whole  or  in  part,  and  in  other  States — 
California,  Washington,  and  I  think  Montana  and  perhaps  Oregon- 
it  has  been  modified  to  a  certain  extent,  and  riparian  rights  still 
exist  to  a  certain  extent.    It  is  held  there  that  the  Federal  Govern- 
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ment,  as  a  proprietor  of  its.  lands,  naay  &s  a  proprietor  maintain  and 
grant  the  nghts  of  riparian  owner.  The  other  States — ^Idaho,  Cali- 
fornia, Utah,  Nevada,  and  the  others  similarly  situated,  the  courts  of 
the  States  themselves,  and  of  the  Territories,  when  there  were  Terri- 
tories— ^Arizona,  New  Mexico,  Nevada,  and  Colorado — ^all  held  that 
the  conmion  law  has  never  been  adopted  in  those  States.  It  never 
existed  in  those  States  nor  did  the  rights  of  riparian  owners,  as  thej 
exist  in  the  common  law  of  England,  ever  exist  in  those  States;  it 
was  impossible  that  they  should,  because  of  difference  in  local  condi- 
tions between  the  arid  countries  and  the  countries  in  England,  where 
the  common  law  had  its  origin  and  development.  Those  decisions 
of  the  local  courts  have  been  maintained  and  confirmed  by  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  in  a  long  series  of 
cases. 

I  do  not  imagine  it  will  be  within  the  purview  of  this  hearing  to 
examine  those  subjects  in  detail.  With  the  permission  of  the  com- 
mittee, I  would  like  very  much  to  file  a  brief,  which  was  not  pre- 
pared for  the  purpose  of  this  hearing,  but  was  prepared  in  view  of 
the  resolution  adopted  by  the  conference  of  western  governers,  held 
in  April  of  this  year  at  Denver,  where  among  other  things  it  was 
resolved  (reading) : 

We  maintain  the  waters  of  a  State  belong  to  the  people  of  the  State  and 
that  the  State  should  be  left  free  to  develop  water-power  possibilities  and  re- 
ceive fully  the  revenues  and  other  benefits  derived  from  said  developments. 

I  would  only  refer  with  permission  of  the  commission  to  one  or 
two  of  the  decisions  of  the  Supreme  Court  of  the  United  States. 

Mr.  Raker.  May  that  brief  become  a  part  of  the  hearing? 

The  Chairman.  I  suppose  it  will  come  along  as  a  pamphlet  and 
that  we  had  not  better  incumber  the  record  with  it.  The  proceedings 
of  those  conferences  are  printed  every  year  in  documents. 

Mr.  Baker.  This  part  is  constructive  matter.  I  think  we  ought 
to  have  the  decisions  inserted  in  the  record. 

The  Chairman.  What  was  it  that  you  desired  to  put  in  ? 

Mr.  WiLLCOx.  I  offered  the  brief.  It  is  for  the  committee  to  say 
what  will  be  done  with  the  brief. 

Mr.  Raker.  To  this  brief  he  hats  given  a  good  deal  of  work,  and  I 
think  it  ought  to  be  printed  as  covering  these  authorities  and  com- 
ments of  the  court  upon  it. 

The  Chairman.  IJnless  there  is  objection  it  might  go  into  the  rec- 
ord, and,  at  the  same  time,  I  would  like  to  insert  in  the  record  a  line 
of  authorities  that  have  been  prepared  on  the  same  subject,  the  syl- 
labus of  each  case,  and  let  that  appear  right  following  the  brief. 

[The  papers  referred  to  will  be  found  as  Exhibits  A  and  B,  re- 
spectively, in  the  appendix.] 

Mr.  WiLLCox.  If  the  committee  please,  the  cases  to  which  I  refer 
determine  two  propositions,  which  are  the  ones  essential  in  this  con- 
nection. One  is  that  the  United  States  holds  its  lands  not  devoted 
to  a  public  purpose,  such  as  arsenals  and  the  like,  as  a  proprietor  only, 
and  does  not  hold  them  as  sovereign,  and  therefore  has  no  sovereign 
rights  upon  those  lands,  but  only  the  right  of  other  proprietors, 
subject  to  all  the  laws  of  the  local  States,  excepting,  of  course,  the 
rights  to  tax  or  to  infringe  upon  the  property  of  the  United  States 
as  such  proprietor. 
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The  other  is  that  it  is  for  the  States  to  determine  what  laws  goverD 
the  use  of  the  waters  of  the  nonnavigable  streams  within  those  btates, 
including  those  streams  not  nonnavigable  streams  and  on  public  lands. 
Those  are  the  two  fundamental  propositions  which  the  committee  has 
before  it  in  consideration  of  the  water  powers  on  nonnavigable 
streams. 

Mr.  Graham.  Referring  to  the  question  which  you  raised  awhile 
ago  in  connection  with  Secretary  Fisher's  statement:  Suppose  Con- 
gress would  determine  in  a  particular  case  to  lease  for  water-power 
purposes  lands  on  a  stream  in  some  of  the  mountain  States  that  is 
public  lands,  and  that  from  the  practical  point  of  view,  from  your 
point  of  view,  from  the  ordinary  point  of  view,  that  was  a  non- 
navigable stream.  Would  the  action  of  Congress  make  it  a  navigable 
stream,  and  how  would  that  question  be  determined? 

Mr.  WiLLCox.  If  I  understand  Mr.  Graham's  question,  it  is,  would 
the  leasing  of  water  power  on  a  stream  in  the  West,  commonly  un- 
derstood to  be  nonnavigable  by  the  Federal  Government 

Mr.  Graham  (interposing).  By  authority  of  Congress 

Mr.  WiLLCOx  (continuing).  Make  that  stream  a  navigable  stream! 
I  should  say  jio. 

Mr.  Graham.  What  would  your  remedy  be? 

Mr.  WiLLCox.  Let  me  say,  if  you  please,  Mr.  Chairman,  that  I 
concede  no  authority  in  the  Federal  Government  to  lease  water-power 
water  on  navigable  streams  or  nonnavigable  streams. 

Mr.  Graham.  How  about  leasing  land  adjoining  it 

Mr.  WiLLCox  (interposing).  That  is  another  question  from  leasing 
water  powers. 

Mr.  Graham*  For  the  purpose  of  developing  water  power? 

Mr.  WiLLCOx.  The  question  now  is,  Whether  the  action  of  the 
Federal  Government,  under  the  authority  of  Congress,  in  leasing*  the 
lands  upon  nonnavigable  streams  for  power  purposes,  makes  the 
stream  a  navigable  stream? 

Mr.  Graham.  I  limited  the  nonnavigability  of  it  from  your  point 
of  view,  or  from  a  general  point  of  view,  but  the  act  or  Congress 
authorizing  lease  of  it  merely  indicated  that  from  the  congressional 
point  of  view  it  was  a  navigable  stream. 

Mr.  WiLLCox.  I  think  not.  I  think  the  question  of  whether  a 
stream  is  navigable  or  nonnavigable  is  a  question  of  fact  to  be  de- 
termined properly  in  some  proper  tribunal,  and  not  by  Congress. 

Mr.  Graham.  You  disagree  sharply  with  Mr.  Fisher  that  the  action 
of  Congress  determines  the  fact? 

Mr.  WiLLcox.  Absolutely. 

Mr.  Graham.  Regardless  of  physical  conditions? 

Mr.  Wnxcox.  Absolutely.  He  based  his  whole  statement  on  the 
Chandler-Dunbar  case,  which  determines  nothing  of  the  sort. 

Mr.  Graham.  What  is  the  remedy  ?  I  think  there  is  in  the  Chan- 
dler-Dunbar much  which  justifies  what  the  Secretary  says.  I  do  not 
think  that  it  is  necessary  to  the  decision  of  the  case,  but  my  recollec- 
tion of  the  opinion  is  that  they  go  very  far  in  the  direction  of  saying 
that  it  is  entirely  for  the  court  to  determine  the  question. 

Mr.  WiLLCOx.  I  may  have  to  appeal  to  the  Chair  to  enforce  the 
rule  that  was  adopted,  that  the  witness  should  finish  his  answer 
and  then  submit  to  questions. 
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Mr.  Graham.  I  beg  your  paildon,  but  I  want  your  attention  called 
(0  thatj)oint. 

Mr.  Wdllcox.  May  I  beg  that  Mr.  Graham  will  ask  me  these  aues- 
(ions  when  we  set  through,  so  that  we  may  have  first  the  benefit  of 
my  statement,  because  I  desire  very  much  to  have  those  questions 
asked  and  to  discuss  them  ? 

Mr.  Graham.  Very  well. 

Mr.  WiLLCox.  I  want  to  refer  to  another  question  which  Secre- 
tary Fisher  discussed,  and  point  out  his  view  that  the  Federal  Gov- 
ernment should  have  control  of  water  power,  because  of  the  perma- 
nence of  the  Federal  Government,  because  or  its  main  purposes,  be- 
cause of  its  wide  viewpoint,  the  horizon  of  its  views  covering  the 
whole  country  and  the  national  good  rather  than  the  local  interests, 
and  he  stated  that  you  mi^ht  rely  upon  the  Federal  Government 
not  to  infringe  upon  the  ri^ts  of  individuals,  and  also  went  so  far 
as  to  say,  if  I  understod  him  correctly,  that  we  could  also  rely  upon 
the  integrity  of  the  Federal  Government  not  to  cancel  a  revocable 
permit  where  private  interests  were  involved. 

It  is  interesting  to  note,  as  bearing  upon  the  persistence  or  want  of 

Sersistence,  of  the  views  of  the  ex- Secretary  oi  the  Interior,  that  he 
iffers  radically  from  the  present  Secretary.  So  that  there  is  no 
continuity  of  views.  It  is  also  worthy  to  note  that  the  administration 
changes  every  four  years.  Sometimes  the  party  changes,  and  some- 
times he  is  returned,  but  the  administration  is  not  continued,  and 
does  come  to  a  full  stop  and  a  new  start  every  four  years,  so  that  the 
persistence  is  entirely  lacking  in  control.  Whether  or  not  Federal 
control  is  good,  as  to  the  good  faith  and  reliance  upon  that  good  faith 
by  those  doing  business  with  the  Federal  Government,  and  particu- 
larly with  reference  to  water  powers,  I  want  to  point  out  the  fact 
with  which  I  became  familiar  at  the  time,  that  on  March  2,  1909, 
two  days  before  Mr.  Secretary  Garfield  went  out  of  office,  all  of  the 
then  outstanding  revocable  permits  under  the  act  of  February  15, 
1901,  were  revoked,  regardless  of  whether 

Mr.  Finney.  I  think  you  are 

Mr.  WiLiiCox.  I  beg  your  pardon. 

Mr.  Finney.  I  think  you  are  making  an  inaccurate  statement 
there.  There  were  about  20  or  30, 1  think ;  not  all  of  the  outstanding 
permits. 

Mr.  WiLLCox.  Not  all  of  them.  I  will  correct  my  statement,  and 
instead  will  say  20  or  30  of  the  outstanding  permits  were  revoked, 
including  a  number  on  which  actual  construction  had  been  begun, 
and  a  number  on  which  very  considerable  sums  had  been  expended, 
without  any  intimation  in  any  case,  so  far  as  I  know — this  may  be 
or  may  not  be  accurate — ^that  there  had  been  any  violation  of  the 
terms  of  the  permit  or  any  question  of  public  good  or  public  right 
or  public  necessity  involved,  but  solely  because  there  had  been  a 
change  in  the  policy. 

The  Secretary  referred  to  the  Great  Falls  Power  Co.  and  to  a 
permit  which  he  had  negotiated. 

Mr.  R\KER.  Have  vou  a  list  of  those  revocations  there? 

Mr.  WrLLcox.  I  should  be  very  glad  to  furnish  you  a  list. 

Mr.  Baker.  And  have  it  go  into  the  record  ? 

Mr.  Wnxcox.  I  will  be  glad  to  read  it  into  the  record. 

The  Chairman.  What  is  the  question  asked  the  witness? 

82440—15 — ^-6 
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Mr.  WiLLcox.  The  question  was  whether  a  list  be  put  into  the 
record  of  the  permits  issued  by  the  Secretary  of  the  Interior  and 
which  were  revoked  March  2,  1909. 

The  Chairman.  Do  you  desire  to  have  those  go  into  the  record! 

Mr.  WiLLCOx.  I  have  no  objections. 

The  Chairman.  You  desire  to  offer  themt 

Mr.  WiLLcox.  I  offered  them. 

The  Chair^ian.  Unless  there  is  objection,  they  will  go  into  the 
record. 

(The  list  of  permits  referred  to  will  be  found  as  Exhibit  C  in  the 
appendix.)  • 

Mr.  WiLLCox.  The  Great  Falls  case — I  comment  upon  this  not 
merely  to  raise  issue  with  the  Secretary,  but  because  it  bears  directly 
on  this  matter.  The  only  law  now  interpreted  by  the  Federal  Gov- 
ernment to  promote  the  granting  of  a  peimit  or  lease  for  water 
power  on  nonnavigable  streams  is  the  act  of  February  15, 1901.  The 
Secretary  pointed  out  that  he  had  concluded  an  agreement  with  the 
Great  Falls  Power  Co.  involving  the  Great  Falls,  and  that  it  is 
afterwards  said  by  Mr.  Ryan  and  others  that  that  was  a  very  satis- 
factory agreement. 

The  only  point  I  wish  to  call  the  committee's  attention  to  is  the 
fact  that  the  agreement  with  the  Great  Falls  Power  Co.  had  nothing 
to  do  with  any  Go\'ernment  lands  upon  which  were  located  a  water 
power  or  water  powers;  that  it  had  solely  to  do  with  transmissiou 
lines,  and  the  lease  or  grant  was  made  not  under  the  act  of  February 
15,  1901,  relating  to  water  powers,  but  under  another  act,  the  act  of 
March  4,  1911,  providing  for  the  grants  of  rights  of  way  for  electric 
pole  lines,  etc.,  so  that  I  wish  to  say  this  so  that  the  committee  may 
not  be  confused  and  believe  that  the  Great  Falls  Power  Co.  accepted 
a  lease  revocable  under  the  act  of  February  15,  1901,  or  were  able  to 
finance  under  any  such  lease ;  they  were  accepting  a  grant  of  50  years, 
under  a  different  act  for  a  pole  line  in  connection  with  that  water 
power. 

The  Secretary  also  said  one  other  thine  that  I  want  to  refer  to, 
and  it  is  a  matter  of  policy,  perhaps,  and  that  is  this:  As  I  recall,  the 
Secretary  said  that  lie  cared  not  what  the  law  was  which  ^ave  the 
Federal  Government  power  to  do  any  act;  if  the  power  existed  he 
proposed  to  use  it  to  the  fullest  extent  to  which  it  was  recmired  in 
his  opinion  for  the  public  interest..  That  involves  this:  That  an 
officer  of  the  Government,  in  his  discretion,  shall  determine  what  is 
the  public  interest,  regardless  of  what  Congress  declares;  in  the 
second  place,  that  an  officer  of  the  Government,  having  made  up  his 
mind  on  that  subject,  will  use  powers  that  were  at  his  command 
which  were  granted  for  another  purpose.  That  has  been  done  time 
and  time  again  in  the  Forestry  Bureau  and  in  the  other  departments 
of  the  Government.  I  comment  on  it  for  the  reason  that  this  com- 
mittee, if  it  does  not  agree  with  that  view  of  the  right  and  discretion 
of  the  officers  of  the  Government,  must  protect  the  Federal  Govern- 
ment and  the  people  affected  in  the  language  of  this  bill  so  that 
powers  granted  under  this  bill  for  the  specific  purpose  and  object 
may  not  be  used  for  some  other  purposes  bv  an  officer  of  the  Govern- 
ment, acting,  perhaps,  in  very  good  faith,  but  upon  his  own  decision 
as  to  what  the  public  interests  require. 
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I  have  referred  very  briefly  to  the  laws  of  the  arid  States,  and  I 
want  to  call  the  attention  of  the  committee  to  what  they  know  so 
well,  that  in  all  of  the  Western  States  referred  to — all  arid  States 
where  the  common  law  has  not  followed  the  old  common  law  of 
England — ^the  water  is  subject  to  appropriation,  and  that  meana 
usually  that  the  water  of  the  nonnavigable  streams  is  subject  to  diver- 
sion  and  appropriation ;  that  is,  it  may  be  taken  out  of  the  streams, 
conveyed  away  from  the  stream,  and  applied  to  any  beneficial  pur- 
pose, and  the  courts  have  been  very  wide  in  their  determination  of 
what  is  a  beneficial  purpose;  it  may  be  drainage,  it  mav  be  irriga- 
tion, it  may  be  placer  mining  for  gold  or  other  sorts  or  mining ;  it 
may  be  gold  dredging;  it  may  be  driving  a  quartz  or  a  grist  mill,  and 
it  may  be  the  development  of  the  electrical  power;  but  in  the  arid 
States,  the  laws  with  respect  to  water  are  entirely  different  from 
those  in  the  Eastern  States,  and  the  fundamental  difference  is  that 
in  the  East  the  riparian  p)ower  has  the  right  to  use  the  water  which 
runs  by  as  it  has  been  used  to  run  b^.  while  in  the  Western  States 
the  man  who  puts  water  to  a  beneficial  use  may  appropriate  it  and 
divert  it  from  the  stream.  ^ 

That  right,  as  I  have  said  before,  is  not  different  within  lands 
owned  by  the  Federal  Government,  through  which  nonnavigable 
streams  flow,  than  on  lands  privately  owned,  and  which,  as  I  have 
said  before,  has  been  determined  by  the  States  locally  and  by  the 
Supreme  Court  of  the  United  States.  I  should  like  to  ask  next,  what 
is  a  water-power  site  within  the  purview  of  this  act?  When  we  talk 
about  water-power  sites  the  picture  that  rises  in  the  minds  of  some 
of  us  is  a  complete  whole,  one  thing,  a  unit  complete  in  itself.  Now, 
a  water-power  site,  Mr.  Chairman,  is  water  at  a  different  level  at  one 
point  from  the  level  at  another  point — lands  supporting  the  flowing 
of  water,  lands  upon  which  the  water  from  the  higher  levels  may  be 
diverted,  and  the  difference  in  elevation  utilized  by  dropping  that 
water  upon  machinery ;  the  other  lands  involved  in  the  construction 
of  dams,  conduits,  pipe  lines,  penstock,  power  house;  and  when  we 
have  that  combination  we  have  a  water-power  site. 

Xe^t,  I  want  to  call  your  attention  to  the  fact  that  a  water-power 
site  is  of  no  more  use  to  the  inhabitants  of  the  United  States  than 
the  canals  on  Mars  unless  the  product  of  that  water-power  site  is 
brought  to  the  consumer,  whatever  that  consumer  may  be,  and  that 
is  done  by  transmission  lines,  substations,  switchboards,  distributing 
lines,  meters,  underground  conduits. 

That  may  give  you  some  conception  of  what  is  a  water-power  com- 
pany. It  is  a  company  which  owns  water  rights,  acquired  not  from 
the  Federal  Government  but  from  the  State ;  lands  on  which  the  water- 
power  site  is  located,  which  may  be  acquired  in  part  or  wholly  from 
the  Federar  Government,  in  part  or  wholly  from  private  owners  in 
fee,  by  lease  or  otherwise,  and  those  lands  may  include  storage  reser- 
voir and  dam  site  for  that  reservoir;  the  lands  covered  by  rights  of 
way  in  running  conduits  or  tunnels  which  are  necessary  to  get  the 
advantage  of  the  drop,  the  lands  for  the  power-house  site.  Then 
there  must  be  rights  of  way  from  the  point  where  the  water  power  is 
generated  to  the  point  of  its  use,  and  in  vert  few  cases  are  those 
actual  lands  in  actual  history  a  matter  of  a  mile  or  2  miles.    It  is  a 
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matter  of  10  or  20  miles,  and  the  distance  runs  in  California  from 
260  to  300 ;  in  Colorado  200  miles,  and  in  other  States  to  equivalent 
distances.  It  is  necessary  that  that  company  shall  have  a  corporate 
existence,  which  can  be  secured  openly  from  the  State  to  operate  the 
water  power,  to  secure  the  lands  necessary,  and  the  rights  of  way  and 
to  distribute  electric  power,  a  corporate  franchise;  under  that  cor- 
porate franchise  it  must  acquire,  through  rights  of  eminent  domain 
or  by  purchase,  rights  of  way,  or  so  much  of  the  land  as  is  privately 
owned,  or  for  so  much  of  the  land  as  is  not  secure  in  the  Federal 
.  Government  or  the  States,  and  from  privately  owned  lands,  over  the 
roads  of  the  county  or  the  State,  over  farms,  through  villages,  for  its 
transmission  lines.  If  it  furnishes  a  city  light  for  municipal  or  for 
private  or  domestic  purposes,  it  must  acquire  a  franchise  from  the 
city  itself.  It  must  then  distribute  this  electricity  through  a  network 
of  wires,  over  poles,  through  conduits,  through  substations,  changing 
the  voltage  from  110,000  down  to  perhaps  110  volts,  to  manufactur- 
ers, street  car  companies,  to  hotels,  to  apartment  houses,  to  private 
residences,  etc.,  for  lighting,  cooking,  and  driving  elevators,  grain- 
grinding  mills,  and  other  things  of  that  sort. 

And  when  that  is  all  complete,  Mr.  Chairman,  you  have  an  operat- 
ing company  of  which  let  us  remember  the  United  States  Govern- 
ment may  have  contributed  1  acre  or  2  acres  of  land  along  the  con- 
duit, or  within  the  reservoir  site,  or  bordering  upon  stream,  or  a 
reservoir,  or  the  whole  of  the  land  covered  by  the  fall,  but  none  of 
the  other  property;  and  in  many  cases  that  I  know,  and  that  are  well 
known  to  all  who  are  familiar  at  all  with  water  powers  in  the  West, 
many  cases  known  to  the  gentlemen  in'ound  this  table,  the  conception 
of  a  water  power  has  involved  80  or  40  or  100  acres,  which  could  be 
acquired  from  priviite  persons,  and  1  acre,  2  acres,  10  acres,  20  acres 
which  would  have  to  be  acquired  from  the  Federal  Government,  if 
the  thing  w^ould  be  a  success.  The  reason  why  it  has  been  suggested 
in  this  bill  that  the  Government  take  over  all  of  the  property,  in 
case  w-e  take  any  of  the  property,  is  that  in  many  cases,  not  in  all 
cases,  but  in  many  cases,  the  lands  w^hich  the  Federal  Government 
owns  and  leases  for  water-power  purposes,  may  be  the  heart  of  the 
water-power  system,  useless  except  connected  with  the  rest  of  the 
system,  and  the  taking  away  of  which  might  render  the  entire  system 
useless.  For  instjince,  if  the  Federal  Government  owned  the  fall,  the 
use  of  which  is  necessary  to  the  development  of  water,  the  taking  of 
that  fall  would  render  useless  all  of  the  distributing  and  all  of  the 
rest  of  the  business;  and,  on  the  other  hand,  the  taking  away  of  that 
fall  by  the  Government  without  the  distributing  system  would  give 
the  Government  something  worse  than  nothing  unless  it  created  a 
like  business. 

In  the  first  place,  there  is  a  vast  difference  between  a  lot  of  steel, 
iron,  concrete,  wood,  going  into  the  construction  of  a  water-power 
site,  a  water-power  plant,  transmission  lines,  and  distributing  lines 
and  substations,  between  those  material  things,  and  the  completed 
business,  represented  by  the  connection  of  the  ph3^^ical  structures 
named,  to  the  users  of  the  power  phint.  That  is  the  going  business; 
it  is  the  result  of  time,  brains,  and  mcney.  The  success  of  water- 
power  companies  depends  upon  the  success  of  the  management  of 
those  companies  in  connection  with  the  consumer  of  the  product; 
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and  when  you  have  got  it  connected  there  is  a  tremendous  difference 
between  the  value  of  that  going  business  and  the  value  of  the  ma- 
terial— ^steel,  iron,  concrete,  ana  wood — which  constitutes  the  physi- 
cal property  involved.  And  of  that  great  structure,  the  Government 
owns  nothing  of  all  of  the  substations,  switchboards,  and  distributing 
lines  and  meters;  nothing  of  the  going  business,  and  the  customers 
and  all  that  sort  of  thing;  but  a  part  or  perhaps  all  of  the  water- 
power  site,  differing  in  all  cases.  Take  a  system  like  the  Pacific  Gas 
&  Electric  Co.,  of  California.  They  have  physical  property,  the 
value  of  which  is  estimated  to  exceed  $100,000,000.  They  have  an 
annual  revenue  of  something  like  $30,000,000.  They  have  developed 
water-power  plants  and  steam  plants  to  the  number  altogether,  I 
think,  of  50  or  60.  It  is  a  consolidation  of  companies,  which  served 
originally  more  than  200  towns,  and  it  is  now  operated  by  one  com- 
pany under  the  control  and  regulation  of  the  Public  Service  Com- 
mission of  California.  That  company  has  constructed  a  number  of 
water  powers,  a  part  of  which  are  on  Government  lands,  and  those 
water-power  sites  are  used  for  supplying  not  one  group  of  customers 
within  one  limited  locality,  but  push  electric  energy  into  a  huge  net- 
work of  transmission  lines  which  spreads  over  200  miles  north  and 
south  and  100  miles  east  and  west — you  will  correct  me  if  I  am  in 
error. 

Mr.  Kaker.  You  are  right. 

Mr.  WiLLCox.  An  extreme  length  of  something  like  300  miles 
north  and  south,  and  the  relation  of  the  Federal  lands  occupied  by 
those  dam  sites,  or  one  of  the  falls  involved  in  the  water  power  to 
that  whole. property  is  so  small  that  while  it  is  negligible  from  a 
national  standpoint  is  extremely  small. 

What,  may  I  ask,  is  the  object  of  the  water-power  legislation  by 
the  Congress?  And  this  is  what  I  meant  when  I  said  a  few  moments 
ago,  "  we  are  not  apt  to  be  able  to  see  the  woods  on  account  of  the 
trees."  We  have  not  disposed  at  this  meeting  of  that  question* 
What  is  the  object  of  the  water-power  legislation  by  Congress?  It 
has  a  purpose,  unquestionably,  and  I  may  not  be  able  to  define  the 
purpose  as  it  exists  in  the  minds  of  the  members  of  this  committee, 
or  any  one  of  them,  but  I  would  like  to  bring  before  the  committee 
some  views  on  the  subject.  We  are  a  great  conmiercial  nation.  We 
produce  far  more  than  we  consume.  We  are  an  exporting  nation, 
and  the  balance  of  trade  is  almost  continually  in  our  favor.  The 
object  of  all  the  people  is  to  produce  wealth  m  some  form :  and  I 
know  no  constitutional  or  statutory  limitation  prohibiting  tne  pro- 
duction. It  is  a  great  incentive  to  most  of  the  activities  of  the 
Grovemment,  especially  of  the  Agriculture  Department — the  treat- 
ing of  soils  and  showing  what  crops  grow  best  in  different  {)laces, 
solely  to  show  the  farmer  how  to  produce  more  wealth.  It  is  the 
great  object  of  nearly  all  the  other  departments,  outside  of  the 
War,  Navy,  and  State.^  And  I  think  that  we  may  say  that  the  object 
of  the  Federal  Government  in  considering  the  water-power  question 
is. to  make  such  disposition  of  that  question  as  will  produce  the 
greatest  good  to  the  greatest  number  of  people  in  the  United  States. 
How  can  that  be  done?  Can  it  be  done  by  creating  a  revenue  for 
the  Federal  Government  by  leaseholds  and  rentals,  oy  taxation,  or 
by  payments  based  on  developed  horsepower;  or  can  it  be  done  by 
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encouraging  the  development  of  the  power  in  such  a  way  that  it  shall 
produce  the  greatest  amount  of  wealth  in  the  Nation? 

I  say  that  the  object  should  be  the  production  of  the  greatest 
amount  of  wealth  in  the  Nation,  conditioned,  however,  upon  proper 
regulation  and  control,  in  the  first  place;  conditioned,  second,  upon 
the  right  of  the  recapture  by  the  Federal  Government,  under  such 
conditions — why  should  we  say,  in  spite  of  the  merriment  of  some  of 
the  public  officers  sitting  here — why  should  we  state  that  the  object 
of  water-power  legislation  should  be  the  production  of  wealth  ?  In 
the  first*  place,  it  is  necessary  to  our  individual  happiness,  prosperity 
and  success;  in  the  second  place,  it  is  necessary  to  the  support  oi 
every  State  government,  municipal  government,  and  municipal  func- 
tion from  taxation;  and,  in  the  third  place,  it  is  necessary  to  support 
the  Federal  Government.  Without  wealth  none  of  us  could  live; 
without  wealth  none  of  the  Governments  could  proceed ;  without  in- 
creasing wealth  the  increasing  expenditures  of  our  State,  municipal, 
and  Federal  Governments  could  not  be  supported. 

Does  electricity  produce  wealth?  I  think  that  is  undeniable.  We 
all  know  that,  and  the  engineers,  whom  I  understand  have  been  asked 
to  testify,  will  testify  on  that.  There  is  probably  no  one  single 
commercial  activity  to-day  which  produces  wealth  in  the  interest 
of  the  consumer  of  that  power  more  rapidly  than  eltctric  power. 

What  is  necessary  to  encourage  the  production  of  water  power? 
Whether  or  not  I  am  right  in  saying  we  ought  to  encourage  the  pro- 
duction of  wealth,  I  am  surely  ris^ht  that  this  committee  and  the 
Congress,  the  present  Secretary  of  War,  and  Secretary  of  the  In- 
terior have  all  expressed  themselves  as  being  desirous  of  encouraging 
water-power  development.  What  is  necessary  to  encourage  water- 
power  development? 

It  is  perfectly  certain  that  if  grants  of  water  power  are  made 
within  reason,  upon  conditions  which  would  assure  title  permanent 
over  a  period  of  years,  long  enough  to  pay  for  the  necessary  con- 
struction, that  some  development  will  take  place.  If  there  is  a  lim- 
ited lease  granted  on  positive  transfer  for  20  years  on  the  payment 
of  $0  per  horsepower  per  year,  with  absolute  power  in  the  Secretary 
of  the  Interior  to  regulate  that  business,  I  imagine  some  water  power 
might  be  developed,  because  it  is  extremely  cheap  or  very  much 
needed  or  something  of  that  sort.  It  is  true  that  if  there  are  no  re- 
strictions upon  the  development  of  water  power  a  great  many  more 
powers  will  be  developed.  The  difficult  question  before  the  com- 
mittee is  to  find  some  place  between  absolute  freedom  of  grant  of  the 
property  involved  and  owned  by  the  Federal  Government  in  the  de- 
velopment of  water  power,  and  those  conditions  which  put  a  present 
obstacle  and  check  and  blanket  upon  the  development  of  the  power  on 
the  Government  lands.  The  first  question  is  involved  necessarily  in 
the  answer:  Unless  the  Federal  Government  grants  for  land  involved 
a  title  which  can  be  maintained  over  some  period  of  years  it  will  be 
impossible  to  get  anybody  to  invest  his  money  in  water-power  plant 
absolutely.  Ir  the  right  is  reserved  in  anybody  to  terminate  the 
tenure,  the  lease,  the  grant,  whatever  you  may  call  it,  at  any  time  or 
within  less  than  a  definite  time,  the  less  uncertainty  of  tenure  and  the 
freedom  from  obstacle  the  more  apt  you  are  to  attract  capital  to  the 
development  of  water  power.  Those  things  are  self-evident;  but 
certainty  of  title  is  absolutely  necessary.     Why  is  a  definite  term  less 
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attractive  to  capital  than  a  perpetual  term?  Because  in  a  definite 
term  the  capital  invested  must  be  amortized  to  the  people  who  supply 
water  as  owners  or  as  landlords,  and  because  in  perpetuity  it  is  not 
necessary  to  return  that  capital.  It  is  a  permanent  investment  in  the 
property  itself,  and  therefore  no  amortization  of  capital  is  necessary. 
It  runs  on  as  your  title  to  your  farm  runs  on,  and  therefore  it  is  a 
more  certain  and  more  attractive  investment. 

Is  it  necessary  that  we  should  define  a  term  between  a  short  tenure 
and  a  perpetual  term  so  short  as  not  to  attract  any  capital?  There 
a<rain  we  come  to  the  policy  of  the  Federal  Government.  Is  it  neces- 
sary to  a  proper  preservation  of  the  interests  of  the  Federal  Govern- 
ment in  water  powers  that  the  Federal  Government  should  fix  a  time 
at  the  expiration  of  which  the  lease  shall  cease  ?     I  say  no. 

I  have  pointed  out,  in  the  first  place,  the  relation  of  the  lands 
owned  by  the  Government  to  a  completed  and  operated  water-power 
business,  and  the  knowledge  of  it  is  such  that  it  is  perfectly  clear 
that  in  many  if  not  all  cases  the  property  granted  by  the  Govern- 
ment in  the  way  of  lease  of  land  is  a  small  part  of  all  the  property 
involved. 

So  that  the  Government  under  the  provisions  of  the  bill  which  is 
now  before  this  committee,  for  acquiring  all  of  the  property  used  or 
useful  or  dependent  upon  the  water-power  lands  in  question,  would 
{•cquire  not  the  lands  in  question  but  a  ti'emendous  going  business 
with  which  the  National  Government  has  no  concern  whatever.  Why 
should  the  National  Government  take  over  the  Pacific  Gas  &  Electric 
Co.  because  the  business  of  that  company  depends  entirely  upon  10 
acres  of  land  in  a  reservoir  covering  200  acres?  Why  should  the 
Government  of  the  United  States  take  over  any  transmission  lines, 
distributing  lines,  corporate  franchises,  rights  of  way,  contracts 
with  customers,  in  order  to  recapture  a  piece  of  land  which  it  owns 
in  the  remote  mountains  of  the  western  country?  Why  should  the 
United  States  take  over  these  lands  for  any  reason,  excepting  two, 
and  what  other  conditions  are  necessary  to  the  preservation  of  the 
rights  of  the  United  States  and  the  people  of  the  ITnited  States?  If 
it  is  reserved  in  these  bills  that  this  grant  shall  run  for  a  definite 
time  and  thereafter  until  taken  over  by  the  Federal  Government, 
opon  fair  compensation  for  all  the  property  involved  and  for  either, 
first,  public  necessity,  or,  second,  oppressive  monopoly?  Has  the 
Government  the  constitutional  right  to  take  over  a  water-power 
plant,  including  its  customers  and  all  its  other  attributes  and  func- 
tions, except  for  public  necessity?  And  if  it  takes  it  oyer  for  a  pub- 
lic necessity  or  in  order  to  dispose  of  or  cure  an  oppressive  monopoly, 
does  not  the  Federal  Government  have  all  the  things  that  it  seeks  to 
do  in  retaining  the  right  to  its  water-power  lands? 

The  Chairman.  Will  you  suspend  for  a  moment?  It  is  now  12.05 
o'clock,  and  Mr.  Willcox  has  used  45  minutes,  but  I  presume  the  com- 
mittee would  like  to  hear  him  further.  What  are  the  wishes  of  the 
committee? 

Mr.  Rarer.  I  move  that  we  take  a  recess  until  2.30  o'clock  this 
afternoon,  and  then  at  that  time  Mr.  Willcox  can  proceed. 

Mr.  Willcox.  I  shall  not  take  up  more  time.  My  remaining  state- 
ment ought  not  to  take  up  to  exceed  20  minutes,  and  that  would 
make  an  hour  and  five  minutes  altogether. 
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The  Chairman.  Without  objection,  the  committee  will  stand  in 
recess  until  2.30  o'clock  this  aiternoon,  at  which  time  Mr.  Willcox 
will  resume  his  remarks. 

(Thereupon,  at  12.10  p.  m.,  the  committee  took  a  recess  until  2.30 
o'clock  this  afternoon.) 

AFTER  RECESS. 

At  the  expiration  of  the  recess  the  committee  assembled. 
The  Chairman.  Mr.  Willcox,  you  may  proceed. 

STATEMENT  OF  OSCAB  B.  WILICOZ— Besumed. 

Mr.  Willcox.  I  was  endeavoring  to  point  out  that  any  obstacle  or 
restriction  in  the  disposition  of  such  public  lands  of  the  United 
States  as  are  a  necessary  part  of  water  power  development,  will  in 
the  same  measure  restrict  the  development  of  water  powers.  With- 
out advocating  a  conveyance  without  restriction,  I  do  want  to  point 
out  that  such  a  conveyance  would  be  one  which  would  encourage  the 
greatest  amount  of  water  power  development.  That  goes  without 
saying.  It  is  for  this  committee  and  for  Congress  to  determine  to 
what  extent  they  will  make  the  tenancy  less  than  an  absolute  fee  in 
the  interest  of  the  Government;  but  they  must  have  a  clear  under- 
standing that  every  restriction  on  the  character  of  the  tenancy, 
whether  in  time  or  in  other  respects,  will  to  that  extent  obstruct  the 
development  of  water  power.  There  are  a  few  which  could  be  de- 
veloped, as  I  pointed  out,  notwithstanding  restrictions,  and  a  great 
many  others  which  with  any  restrictions  would  never  be  developed; 
and  that  is  a  question  of  broad  public  policy  which  is  for  Congress 
to  decide. 

The  chief  difficulty,  from  the  bankers'  standpoint,  from  the  stand- 
point of  financing  of  water-pow.er  developments,  is  in  the  term.  What 
f-hall  be  the  duration  and  the  character  of  the  term  granted  in  a  lease 
by  the  Federal  Government  of  lands  necessary  for  water-power  de- 
velopment? In  the  first  place,  there  must  be,  in  order  to  get  the 
capital  to  develop  water  powers,  whether  the  man  putting  up  the 
money  is  the  owner  or  mortgagee,  certainty  in  the  tenure,  and  for 
that  reason  it  will  help  the  development  of  the  water  power  and  you 
can  make  your  terms  certain.  Whether  it  shall  be  for  a  definite 
period  or  not,  whether  it  be  with  compensation  to  the  Government 
or  not,  whether  it  be  with  regulation  by  the  Secretary  or  other  body 
or  not,  the  more  uncertainties  there  are  in  the  bill  the  less  water- 
power  development  will  there  be,  because  each  uncertainty  adds  to 
the  risk  of  the  capital  involved.  I  will  point  out  that  if  you  make 
an  indefinite  term  of  the  right  of  the  Federal  Government  to  take 
over  at  anything  less  than  a  fair  value  of  the  property  at  the  time, 
the  man  who  invests  his  money  does  not  know  when  he  will  lose  a 
part  of  his  investment.  . 

If  you  make  a  term  of  a  definite  period  of  50  years^  with  no  pro- 
vision that  the  operator  at  the  expiration  of  that  period  shall  have 
full  compensation  for  the  fair  value  of  his  property,  which  necessi- 
tates amortization  of  part  of  that  value,  each  one  of  those  things  is  a 
restriction  on  the  freedom  of  capital  and  the  uncertainty  of  its 
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return  with  interest,  and  therefore  will  restrict  the  development  of 
water  power. 

On  the  question  of  the  right  of  recapture,  the  taking  it  back  by  the 
Federal  Government,  there  has  been  more  or  less  discussion  of 
whether  it  will  be  actual  valuation  or  some  other  valuation.  The 
question  of  the  compensation  to  be  paid  by  the  Federal  Government 
is  one  of  basic  importance,  from  the  bankers'  standpoint.  As  Mr. 
Fisher  pointed  out  yesterday,  there  can  be  no  benefit  to  the  Gov- 
ernment nor  the  people  of  the  United  States  by  dealing  unfairly 
with  the  man  who  puts  his  money  into  the  water  powers.  That  goes 
without  saying.  Tnen  we  must  see  what  would  be  a  fair  measure  of 
compensation  at  any  time,  whether  it  is  taken  by  reason  of  public 
necessity  or  by  reason  of  the  expiration  of  the  term  or  for  any  other 
purpose  or  reason.  We  must  arrange  that  the  compensation  to  be 
paid  to  the  company  operating  the  property  shall  be  a  fair  compen- 
sation for  the  value  of  the  property  at  the  time.  That  includes 
what?  It  includes,  we  will  assume,  all  of  the  capital  invested  and 
mterest  up  to  the  time,  which  has  not  been  made  out  of  profits,  and  a 
fair  profit,  because,  in  order  to  have  water-power  development,  we 
must  secure  not  merely  interest,  but  also  a  profit  upon  the  time  they 
have  put  in  and  the  energy  which  they  might  devote  to  other  enter- 
prises with  certainty  of  profit.  So  that  if  you  expect  to  encourage 
ihe  development  of  water  powers,  you  must  expect,  also,  that  the 
Government  shall  pay  to  the  owner  of  the  property  a  fair  value  of 
the  property  at  the  time,  even  though  that  does  involves  some  profit 
to  the  man  who  makes  the  original  investment  and  takes  the  initial 
risk. 

I  want  to  discuss  very  briefly  this  question  of  monopoly.  It  has 
been  stated  by  nearly  all  the  members  of  the  committee  at  various 
times  that  they  are  opposed  to  monopoly.  I  think  what  they  mean 
may  be — I  am  not  sure — an  oppressive  monopoly  or  an  unregulated 
monopoly.  A  monopoly  in  itself  in  the  furnishing  of  electric  power 
and  light  to  a  limited  area  has  been  encouraged  by  all  of  the  States 
which  have  regulatory  bodies  in  the  way  of  corporation  commissions. 
You  will  find,  I  think,  invariably  in  those  States  which  have  under- 
taken to  regulate  public-service  corporations  through  commission,  to 
regulate  rates  and  service  and  so  on,  a  provision  that  no  permission 
will  be  given  to  any  company  to  enter  into  a  field  already  occupied, 
where  the  rates  are  fair  and  the  service  adequate,  and  that,  stated 
in  another  way,  means  that  it  is  in  the  public  interest,  in  the  opinion 
of  the  legislatures  in  those  States,  that  these  public  utilities  be  served 
by  one  body,  corporation,  partnership,  or  individual,  so  long  as  he 
gives  good  service  at  fair  rates.  The  reason  for  it,  of  course,  is 
where  you  have  competition  in  this  particular,  you  have  duplication 
of  investment  and  consequently  a  higher  cost  to  the  consumer. 

You  must  recall  that  the  electric  light  and  power  business  is  not 
like  others  in  many  respects.  A.  man  who  is  raising  cantaloupes  or 
com  or  persimmons  or  grain  can  ship  his  product  to  any  market  in 
the  world.  A  man  who  is  raising  celery  and  lettuce  can  ship  it  only 
to  a  limited  area.  A  man  who  is  producing  iron  and  lumber  can  ship 
it  to  any  market  in  the  world  that  will  take  it,  but  the  producer  of 
electricity  is  strictly  limited,  in  the  present  development  of  the  art, 
by  the  transmissible  distance,  the  distances  to  which  electricity  can 
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be  transmitted  economically.  That  distance  is  constantly  extended 
and  will  constantly  extend  with  the  development  of  the  art.  It  has 
risen  from  8  or  10  miles  a  few  years  ago  gradually  through  the  in- 
tervening distances  until  now  they  are  transmitting  electricity  eco- 
nomically up  to  250  miles,  but  within  that  area  the  investment  is 
absolutely  fixed,  and  unless  there  is  a  demand  for  his  product  within 
that  area  there  is  no  return  and  therefore  no  inducement  to  go  into 
that  business.  Therefore,  you  must  remember  that  a  duplication  of 
producing  or  generating  plants  and  duplication  of  transmission  lines 
m  the  same  area  means  that  you  have  twice  the  capital  invested  in 
that  limited  area  for  the  use  of  the  public  in  that  limited  area,  and 
since  the  public-service  commission  in  all  of  the  States,  almost  with- 
out exception,  have  declared  that  the  price  must  be  such  as  will  re- 
turn to  the  investor  a  fair  return  on  the  money  invested,  it  follows 
that  that  community  will  have  to  return  in  the  proceeds  of  electric 
power  and  light  used  a  fair  return  on  twice  the  investment  or  ap- 
proximately twice  the  investment  if  that  community  is  served  by  two 
instead  of  by  one  company. 

And  that  is  one  of  the  reasons  why,  it  is  one  of  those  things  which 
the  commissions  call  "  natural  monopoly,"  and  they  have  prevented 
intrusion  of  one  company  into  the  field  operated  by  them  where  the 
rates  have  been  reasonable  and  the  service  adequate. 

There  is  another  reason  why  it  is  better  to  have  a  community 
served  by  one  company  rather  than  a  number.  It  is  more  of  an 
engineering  question,  but  it  is  one  that  the  bankers  always  look  at  in 
considering  investment  in  such  securities,  and  that  is  that  the  wider 
the  market  the  larger  the  number  of  consumers,  the  greater  amount 
of  electricity  sold,  the  cheaper  the  rate  can  be  made.  And  that  fol- 
lows from  a  very  cursory  understanding  of  the  nature  of  the  busi- 
ness. The  product  of  a  water-power  plant  is  limited  by  two  things: 
The  flow  of  the  stream  and  the  capacity  of  the  machmes  installed. 
There  are  very  few  streams  which  flow  the  same  current  all  of  the 
year  around.  In  nearly  all  the  western  streams  there  are  very  wide 
seasonal  differences  in  the  flow.  In  some  of  the  streams,  as  in  Cali- 
fornia, the  largest  flow  is  in  the  wintertime ;  in  other  streams,  as  in 
Colorado  and  Nevada,  the  largest  flow  is  in  the  spring  and  not  in  the 
wintertime,  because  in  the  wintertime  there  the  water  is  frozen  up. 
So  that  you  will  have  a  stream  which  will  produce  at  its  maximum 
flow,  say,  10,000  horsepower  which  at  its  minimum  flow  will  pro- 
duce only  1,000  horsepower.  Therefore  the  amount  qf  continuous 
energy  that  can  be  supplied  throughout  the  year  is  only  1,000  horse- 
power, the  amount  that  will  be  produced  all  the  time.  The  rest  of 
the  power  can  be  produced  and  delivered  for  a  part  of  the  time,  and 
therefore  is  available  only  to  those  who  can  use  it  a  part  of  the  time; 
and,  naturally,  that  difference  between  the  minimum  capacity  and 
the  maximum  capacity  must  be  supplemented  in  some  way  in  order 
that  the  total  investment  cost  of  the  development  may  be  utilized  all 
of  the  time  in  producing  he  maximum  amount  of  electricity  which 
can  be  generated  by  the  flow  of  the  stream.  That  leads  to  the  con- 
struction of  steam  plants,  in  some  instances  to  the  construction  of 
storage  reservoirs,  in  other  instances  again  to  drawing  a  supply  of 
water  power  from  several  different  streams  where  the  maximum  run- 
off is  at  different  periods  of  the  year  and  the  minimum  run-off  at 
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other  periods  of  the  year.  If  two  companies  are  handling  two  plants 
they  can  not  work  together  for  the  benefit  of  all  of  the  consumers, 
because  they  each  must  earn  a  return  on  the  whole  investment^  which 
is  utilized  only  a  part  of  the  time.  Therefore  a  company  owning 
several  plants  and  able  to  supply  a  large  amount  of  electricity,  be- 
cause they  can  build  that  supply  up  when  it  is  deficient  in  one  power 
by  supplying  steam  power  or  from  another  water  power,  that  power 
company  can  charge  a  less  rate  profitably  than  two  companies  can 
with  those  different  sources  of  supply. 

Yet,  again,  it  is  remarkable  and  it  is  understood  only  by  engineers 
who  have  studied  and  who  have  been  good  enough  to  point  it  out  to 
other  students  of  the  subject,  a  factor,  called  the  "  diversity  factor," 
which  is  well  worthy  of  study,  and  I  do  flot  know  a  better  concrete 
illustration  of  it  than  the  one  given  by  Samuel  Insul,  of  Chicago, 
in  an  address  he  made  the  other  day  in  New  York  before  the  Finance 
Forum.  He  showed  that  one  apartment  hou.se  in  a  certain  area 
would  use  the  company's  power  on  an  average  of  6  per  cent  of  the 
time,  whether  it  be  for  elevators,  for  lights,  for  vacuum  cleaners,  and 
other  things.    In  other  words,  only  6  per  cent  of  the  installed  ca- 

Eacity  or  the  investment  made  to  serve  that  apartment  house  would 
e  used  on  the  average.  He  showed,  however,  that  if  you  could  get 
together  a  hundred — I  am  not  sure  of  that  number,  it  may  have  been 
60,  but  it  was  a  large  number  of  apartment  houses  in  the  same  local- 
ity—that that,  strange  as  it  may  seem,  combination  would  use  not  6 
per  cent  but  20  per  cent  of  the  capacity  of  the  apparatus  installed, 
oo  that  the  power  company  could  readily,  as  j^ou  see,  give  a  lower  rate 
per  kilowatt  hour  or  other  unit  to  a  block  of  apartment  houses  all  of 
the  same  character,  than  it  could  if  it  supplied  one  apartment  house. 
That  diversity  factor  is  true  of  quarries,  it  is  true  oi  machine  work, 
it  is  true  of  a  great  many  other  uses  of  electricity  which  appear  to 
be  identical,  which  you  would  think  could  only  use  electricity  at  the 
same  time,  and  when  you  add  to  a  plant  a  number  of  such  things, 
you  get  a  factor  which  permits  a  lower  rate.  A\Tien  you  add  a  great 
many  different  varieties  of  load,  quarries,  apartment  houses,  machine 
shops,  elevators,  pumping,  and  so  on,  you  are  using  more  of  your 
investment  all  the  time,  and  therefore  tlie  power  company  can  afford 
to  give  a  low  rate.  That  would  indicate,  and  that  is  the  ])()sition 
taken  bv  the  public  service  commissions,  and  the  legislatures  of  27 
of  the  States,  that  it  is  in  t\\e  public  interest  to  develop  a  "  natural 
monopoly,"  that  is  service  of  a  given  community  by  a  single  com- 
pany, provided,  of  course,  that  company  is  regulated  in  its  rates. 

On  the  question  of  oppressive  monopoly,  we  have  been  assailed, 
you  have  been  assailed,  tne  public  has  been  assailed  by  the  bugbear 
of  oppressive  monopoly  in  water  power.  Let  me  ask  if  any  of  the 
committee  have  ever  heard  of  a  single  case  of  "  oppressive  monopoly  " 
in  the  water-power  business?    I  do  not  know  of  a  single  case. 

Mr.  Rakeh.  I  heard  two  years  ago  in  regard  to  the  hydroelectric 
power  of  California,  that  they  were  all  under  monopoly. 

Mr.  WiLLCox.  They  were,  but  did  you  hear  of  an  oppressive  mo- 
nopoly charging  higher  rates  than  either  the  business  justified  or  the 
service  warranted? 

Mr.  Kent.  I  have  heard  of  cases  where  a  company  was  absolutely 
and  terrifically  overcapitalized  and  demanded  the  right  to  over- 
charge the  consumei's  because  of  the  capital  investment. 
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Mr.  WiLLcox.  Can  you  give  the  name  of  the  compaiw  ? 

Mr.  ICekt.  Mr.  Narboe  is  engineer  of  the  State  of  California,  and       j 
he  can  give  the  details  of  that. 

Mr.  WiLLcox.  I  suppose  that  will  naturally  follow.  There  may  be 
one  instance.  If  there  is  only  one  instance  that  proves  it  all  the 
more,  I  should  think;  but  my  point  is,  there  are  not  many,  if  any, 
cases  and  I  doubt  if  there  are  any  cases  which,  when  analyzed,  it  will 
show  the  company  is  charging  there  a  higher  rate  than  the  product 
is  worth  or  higher  than  the  service  warrants. 

Mr.  Kent.  They  will  always  charge  on  the  capitalization,  if  they 
can.  They  go  before  a  public  utility  commission  and  say  they  have 
invested  so  much  in  this,  though  it  is  made  all  water,  and  try  to  make 
the  putlic  pay  on  water. 

Mr.  WiLLcox.  Mr.  Kent,  allow  me  to  say  the  capitalization  has 
nothing  to  do  with  it. 

Mr.  Kent.  We  do  not  propose  to  let  it  have. 

Mr.  WiLLcox.  I  propose  to  have  nothing  to  do  with  it,  I  assure 
you.  The  capitalization  has  nothing  to  do  with  the  rate  charged  for 
service,  because  the  rate  charged  for  service  is  in  its  nature  a  com- 
petitive service,  although  there  is  a  natural  monopoly. 

Mr.  Kent.  We  want  a  natural  monopoly,  and  we  do  not  want  to 
have  an  overcapitalization  that  comes  from  competition,  and  we  Jo 
not  propose  to  give  grants  in  such  form  that  they  can  charge  up  on 
that  under  a  State  commission  or  Federal  commission  in  giving 
grants  made  by  the  Government  to  the  States. 

Mr.  WiLLcox.  I  am  glad  to  have  that  statement  of  views  of  the 
member  of  the  committee. 

The  price  paid  for  power  has  nothing  to  do  with  the  capitalization 
of  the  company.  The  price  charged  for  power  is  regulated  by  two 
things :  One  is  the  value  of  the  service  to  the  people  served,  becau.^ 
there  is  no  compulsion  on  them  to  take  power ;  and  the  other  is  the 
price  at  which  another  company  can  produce  that  same  power  in  the 
same  community  by  steam,  which  is  measured,  of  course,  by  the 
cost  of  oil  or  coal.  It  is  true  in  power  companies  as  in  every  other 
industry,  in  certain  cases  overcapitalization  has  been  made  and  they 
have  issued  more  than  is  justified. 

Mr.  Kent.  More  bonds. 

Mr.  WiLLCox.  Mr.  Kent  says  "more  bonds"  have  been  issued 
than  has  been  justified.  As  to  that  I  do  not  know,  but  it  is  not  true 
that  the  amount  of  capital  stock  issued  or  amount  of  bonds  issued 
has  anything  to  do  with  the  earning  power  of  the  company. 

Mr.  Kent.  Not  earning  power,  but  charges  under  a  regulated 
commission.  They  always  set  up  bonded  indebtedness  as  one  thing 
that  has  to  be  recognized. 

Mr.  WiiJX'ox.  In  every  case  that  I  know  anything  about,  in  all 
of  the  regulated  public-service  companies,  the  capitalization  has  not 
been  a  determining  factor  in  fixing  the  rates;  and,  as  I  say,  there 
are  two-thirds  of  the  States  in  which  the  rates  are  fixed  by  public- 
service  commissions,  and  m  which  the  valuation  of  the  property  de- 
termined by  the  commission  is  the  determining  factor  in  the  rate. 

Mr.  Kent.  Not  in  California. 

Mr.  WiLLCOx.  In  California  you  will  find  that  they  have  not  as 
yet  made  any  valuation  of  the  larger  properties;  whether  they  have 
of  the  small  ones  or  not,  I  do  not  know. 
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Mr.  Kent.  Thev  set  up  bonds  and  capitalization,  and  we  are  com- 
ing to  that  little  by  little,  but  at  the  present  time  they  have  set  up 
bonds  and  capitalization,  and  our  regulative  board,  supervisors  and 
all,  have  been  called  upon  and  it  has  been  demanded  of  them  that 
they  recognize  the  bonded  indebtedness  of  the  company  where  the 
bonded  indebtedness  of  the  company  was  rightfully  acquireii  or 
whether  just  simply  water. 

Mr.  WiLLCox.  The  question  which  I  was  discussing  was  the  ques- 
tion of  the  rates.  I  was  about  to  say  that  the  rates  charged  are 
measured  by  the  value  of  the  service  to  the  consumer,  and  the  cost  of 
producing  the  power  in  some  other  way. 

It  is  also  true  that  for  every  single  case  of  rate  reduction  through 
the  action  of  a  court  or  by  the  action  of  a  public-service  commission 
there  have  been  scores,  if  not  hundreds,  of  cases  of  voluntary  reduc- 
tion, and  the  reason  of  that  is,  again,  an  economic  factor,  which  is 
involved  in  th^  business  itself,  namely,  that  the  lower  the  price  you 
can  sell  your  product  at  the  more  purchasers  for  that  product  you 
have,  and  therefore  the  wider  opportunity  to  spread  overhead 
charges  and  interest  charges  and  so  on,  and  the  result  is  the  profit 
is  better;  and  the  point  has  not  yet  been  reached,  I  think,  Mr.  Chair- 
man, in  the  reduction  of  rates  by  public-service  corporations  when 
the  reduction  in  rate  does  not  bring  any  increased  demand  for  the 
product.  Of  course,  there  are  communities  fully  saturated  where 
all  the  power  is  used  that  can  be  used  in  the  community  at  the  time 
being;  on  the  other  hand,  in  all  of  our  prosperous  communities 
the  population  is  increasing  rapidly,  and  the  larger  factor  is  the 
increase  in  the  use  of  electricity,  so  that  there  is  a  constant  increase 
in  the  amount  of  electricity  required.  The  more  electricity  that  can 
be  used,  the  cheaper  is  the  rate ;  the  smaller  the  amount  of  electricity 
used,  the  higher  is  the  rate,  and  therefore  it  is  better  to  have  several 
plants  hooked  up  together  than  to  have  one  run  separately. 

On  the  Question  of  the  banker,  I  want  to  refer  for  a  few  moments 
to  the  banker. 

The  Chairman.  Mr.  Willcox,  we  regret  very  much  to  admonish 
you  that  your  time  has  expired. 

Mr.  Willcox.  I  have  five  minutes  more,  owing  to  interruptions 
with  questions  by  the  members  of  the  committee. 

I  as  a  banker  and. my  company  as  a  banker  have  no  interest  in 
this  question  except  as  dealers  in  securities,  as  merchants  in  se- 
curities. We  are  interested  and  our  clients  are  interested  in  some 
water-power  companies,  some  of  which  have  had  controversies  with 
the  Government  and  some  of  which  have  had  various  relations  with 
the  Government,  but  our  financial  interest  is  practically  nil — very, 
very  slight.  Our  interest  in  the  subject  is  solely  that  of  merchants 
of  securities.  My  interest  is  larger,  because  I  have  been  studying  the 
subject  for  years,  but  as  a  merchant  of  securities  we  are  only  looking 
for  that  sort  of  security  which  the  public  will  buy;  and  when  an 
issue  of  bonds  of  a  water-power  company  is  presented  to  us,  we 
scrutinize  it  to  see  whether  it  is  good  security.  If  there  is  iiood  se- 
nirity  and  there  is  a  good  market  for  the  product  they  are  willing 
to  pay  more  for  it  than  if  there  is  less  security  and  a  poor  market; 
and  when  we  buy  those  bonds  as  permanent  investments  we  buy 
them  merely  as  merchants  on  that  result.    If  they  are  well  secured 
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bonds  we  can  afford  to  resell  at  less  percentage  for  the  turnover  than  if 
the  security  has  any  elements  of  uncertainty,  because  it  takes  leas 
work  to  do  it.  In  the  case  of  poorly  secured  bonds  we  have  to  charge 
more,  because  our  salesmen  require  more  and  our  advertising  bAS 
to  be  greater  and  the  risk  is  greater.  So  the  interest  of  the  banker 
is  good  securities;  the  more  regulation,  the  better  are  those  securi- 
ties.   I  thank  you  very  much. 

The  Chairman.  Do  the  members  of  the  committee  desire  to  in- 
quire further  of  Mr.  Willcox  ? 

Mr.  Raker.  I  would  like  to  ask  a  few  questions  when  he  gets 
through. 

The  Chairman.  Proceed  now. 

Mr.  Raker.  Have  you  any  concrete  plan  of  your  own  in  regard  to 
handling  this  matter,  Mr.  Willcox? 

Mr.  Willcox.  If  it  were  all  mine  and  I  represented  the  Federal 
Government  in  disposing  of  the  water-power  question,  Mr.  Chairman, 
1  would  grant  a  permit  which  would  run  for  not  less  than  .50  years 
and  thereafter  until  the  Government  should  take  it  over  for  public 
purposes  or  to  prevent  an  oppressive  monopoly.  I  should  give  the 
Secretary  power  or  other  proper  body  the  right  to  renew  the  50-year 
term  from  time  to  time  either  before  or  at  the  expiration  of  the  first 
50  years,  to  provide  for  the  refunding  of  bond  issues,  because  at  the 
expiration  of  the  first  50  years,  if  there  is  no  certainty  the  permit  is 
going  to  extend  50  years  more,  it  may  be  difficult  for  the  company 
to  refund  bonds  for  the  new  issue  for  any  definite  term.  As  the  con- 
servator of  the  interests  of  the  people,  I  would  absolutely  prohibit 
the  building  up  of  bureaucracy  which  would  have  charge  of  water 
powers  for  the  Federal  Government,  because  they  charge  the  people 
through  taxation  or  otherwise,  whether  that  charge  be  imposed  upon 
imaginary  taxable  property  directly  or  indirectly  or  upon  the  water 
power,  because  I  think  it  is  in  the  interest  of  the  people  not  to  have 
those  expenses  added  to  the  National  Government,  and  because  I 
believe  that  the  regulation  by  the  State  under  the  history  of  this  busi 
ness  has  been  adequate  and  will  be  ndeciuate. 

Mr.  Raker.  Well,  have  you  taken  into  consideration  in  this  bill 
the  question  as  presented  in  section  5,  that  after  the  50-year  period 
of  the  lease  has  expired,  and  upon  3  years'  notice  thereof,  that  the 
Government  could  take  possession  of  the  entire  plant  or  just  that 
which  is  leased  from  the  Government?  What  do  you  understand 
from  this  bill  ?  You  have  given  it  some  thought  and  consideration. 
What  does  that  mean  now? 

Mr.  "Willcox.  I  understand  that  the  bill,  as  it  stands  now,  pro- 
vides that  the  Government  on  taking  the  property  should  take  all  of 
the  property  dependent  in  whole  or  in  part  for  its  usefulness  upon 
the  continuance  of  the  lease  in  question. 

Mr.  Raker.  Do  you  construe  that  to  mean  that  it  should  take  the 
buildings  whether  on  or  off  the  land  that  is  leased,  if  it  is  a  part  of 
the  plant? 

Mr.  Willcox.  I  believe  that  the  intent  of  section  5 

Mr.  Raker  (interposing).  What  do  you  think  of  that  policy? 

Mr.  Willcox.  I  think  the  Government  should  have  the  right  to 
take  all  the  property  involved  for  a  public  necessity — a  matter  of 
national  necessity.  I  think  they  should  have  no  right  to  take  it 
except  for  a  national  necessity. 
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Mr.  Kakbr.  This  bill  does  not  provide  for  a  "  national  necessity  "  ? 

Mr.  WiLLoox.  It  does  not. 

Mr.  Raker.  It  simply  provides  generally  for  the  Government  at 
the  expiration  of  50  years  to  say,  "  Here,  we  want  a  new  lessee.  Be- 
cause of  a  lease  on  the  small  tract  it  could  take  over  the  entire  plant, 
maybe  worth  $10,000,000  or  $15,000,000  ? 

Mr.  WiLLCox.  The  effect  is  not  to  take  back  the  property  that  the 
Government  has  leased  to  the  tenant,  but  is  forced  to  give  the  tenant 
as  a  condition  an  option  on  all  the  other  property  that  will  have  to 
be  connected  with  the  leased  premises. 

Mr.  Baker.  What  would  you  think  of  the  policy  of  the  Govern- 
ment taking  over  generally? 

Mr.  WiLLCOX.  I  think  it  is  economically  bad  and  unconstitutional. 

Mr.  Baker.  With  its  ramifications  of  200  or  300  miles  each  way 
from  the  plant,  with  its  power  houses  and  its  lines  and  its  poles  and 
its  water  ditches  and  its  water  rights — for  the  Government  to  take 
those  and  then  handle  it? 

Mr.  WiLLCOx.  I  think  it  is  economically  bad,  indisputably,  because 
the  Government  can  not  handle  such  property  as  economically  as 
it  can  be  handled  in  private  hands,  because  the  public  will  not  bene- 
fit from  it,  because  it  will  result  in  added  taxation  to  the  people, 
either  the  community  served  or  the  people  as  a  whole,*  and  I  regard 
that  provision  also  as  beyond  the  power  of  the  Federal  Government. 

Mr.  Baker.  Just,  simply  as  a  matter  of  policy  for  the  Government 
to  embark  upon,  what  would  be  your  view  as  to  whether  the  Govern- 
ment should  embark  upon  such  business? 

Mr.  WiLLCOx.  I  think  it  should  not. 

Mr.  Baker.  Even  if  it  could  under  the  Constitution? 

Mr.  Wn-Lcox.  Even  if  it  could;  yes,  sir. 

Mr.  Baker.  That  would  be  your  statement  from  years  of  experi- 
ence in  this  matter  all  over  the  United  States? 

Mr.  WiLLcox.  It  would,  for  several  reasons. 

Mr.  Bakeb.  And  what  are  they? 

Mr.  WiLLcox.  One  of  them  would  be  that  it  would  build  up  a  tre- 
mendous army  of  Government  employees  for  which  there  is  no 
necessity,  and  those  would  constantly  exercise  their  influence  upon 
governmental  policies  and  upon  governmental  expenditures.  My 
opinion 

Mr.  Taylor  of  Colorado.  And  local  elections. 

Mr.  WiLLCox.  And  local  elections.  I  say  governmental  policies 
and  expenditures  in  the  local,  municipal,  and  national  governments. 
It  is  my  opinion  that  no  body  of  Government  employees,  State, 
municipal,  or  national,  could  operate  such  a  complex  and  intricate, 
involved,  and  technical  business  so  well  as  those  who  are  the  owners 
of  it  and  who  employ  the  best  talent  and  bring  them  up  through 
years  of  experience  to  manns^e  the  property  for  private  interests. 
And,  to  go  one  step  further,  if  I  may  be  permitted,  there  is  no  object 
which  the  National  Government  could  accomplish  by  taking  over 
those  properties  and  operating  them  which  can  not  be  accomplished 
by  private  ownership  and  private  connection.  Let  me  say  I  am  in 
favor  of  thorough  regulation  both  of  rates  and  service  and  capital- 
ization. 
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Mr.  Raker.  From  your  knowledge  of  this  subject,  going  over 
many  years,  has  there  come  to  your  Knowledge  any  reason  or  neces- 
sity of  the  Government  assuming  such  governmental  functions? 

Mr.  WiLLcox.  I  know  of  none. 

Mr.  Raker.  From  none  of  the  States,  east  or  west? 

Mr.  WiLLcox.  None  of  the  States,  east  or  west.  My  experience  in 
the  West  is  that  the  people  and  the  State  are  willing,  if  they  could,  to 
subsidize  private  capital  for  the  construction  of  water  power,  because 
usually  in  the  Western  States  there  are  two  or  three  water  powers 
that  can  be  developed  economically  and  financially  sound,  and  no 
more.  The  others  are  too  expensive  to  develop  economically,  and,  in 
ihe  second  place,  there  is  no  market  for  them;  and  I  want  to  say 
right  here  that  I  know  of  no  water  power — and  I  challenge  the  gen- 
tlemen in  the  room  to  show  me  any— on  the  Government  lands  for 
which  a  market  is  now  ready  and  waiting;  and  the  gentlemen  who 
imdertake  the  development  of  any  water  power,  great  or  small,  on 
the  public  domain — except,  possibly,  a  small  one  lor  mining — would 
have  not  only  to  develop  the  water  power  itself,  but  would  have  to 
create  the  market. 

Tfie  Chairman.  As  you  insert  a  challenge  in  your  proposition  and 
invite  the  committee  to  make  a  suggestion,  what  aoout  Hetch 
Hetchy?  There  is  one  case,  I  do  not  know  how  many  more  there 
may  hie. 

Mr.  WiLLcox.  I  do  not  quite  get  the  chairman^s  question. 

The  CirAiRAiAN.  Your  challen<re  tliat  you  threw  out  to  the  com- 
mittee that  there  was  not  a  place  in  the  United  States  where  water 
ower  could  be  built  up  on  public  lands  where  there  is  any  demand 
or  the  power. 

Mr.  WilLcox.  Not  a  market  existing  to-day. 

The  Chairman.  What  about  San  Francisco  and  the  Hetch  Hetchy 
and  any  others? 

Mr.  WiLLcox.  San  Francisco  is  adequately  supplied  by  water 
power  through  the  Western  Power  Co.  and  the  Pacific  Gas  &  Electric 
Co.  by  steam  plants,  from  both  of  those  companies,  and  in  addition 
there  are  two  or  three  I  know  of — and  I  do  not  know  how  many  addi- 
tional smaller  companies — furnishing  San  Francisco,  and  there  is  no 
inadequate  service  in  San  Francisco  to-day,  I  believe. 

The  Chairman.  Mr.  Willcox,  there  is  the  trouble  with  your  facts. 
You  assert  things  to  be  a  fact.  That  is  not  borne  out  by  the  facts. 
This  committee  and  this  Congress,  at  both  ends  of  the  Capitol,  ha:s 
been  led  to  believe,  and  it  is  asserted  in  the  public  prints,  it  is  as- 
serted by  the  mayor,  it  is  asserted  bv  the  city  clerk,  it  is  asserted  by 
practically  all  the  citizens  of  San  t'rancisco,  that  they  were  under 
the  direst  need  of  water,  they  were  suffering  most  keenly  from  op- 
pression, and  that  it  was  a  burning  necessity  upon  which  Congress 
must  and  did  act  as  an  emergency.  Now,  for  you  to  come  and  say" 
there  is  no  necessity  for  water  power  there  makes  us  from  necessity 
challenge  your  other  statements  which  we  do  not  know  about. 

Mr.  Willcox.  Mr.  Chairman,  I  regret  veiy  much  if  T  have  made 
any  statement  which  is  not  in  accordance  with  facts.  1  must  differ 
with  the  chairman  on  the  statement.  I  did  not  say  there  was  no 
necessity  for  water-])Owcr  development.  I  said  there  was  no  unde- 
veloped water  power  on  the  public  domain  for  which  a  market  was 
now  ready,  and  waiting.    I  admit,  Mr.  Chairman,  that  there  is  neces- 
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atjr  for  the  development  of  every  horsepower  undeveloped  on  the  pub- 
lic domain,  which  Ls  a  national  necessity,  and  it  should  be  met  by 
tlie  development  of  those  water  powers;  but  what  I  mean  to  convey 
is  that  if  you  should  have  the  Hetch  Hetchy  developed  to-day  it 
would  be  years  before  the  market  could  be  developed  to  absorb  the 
electric  power  thereby  produced. 

The  Chabrman.  Will  that  be  true  all  the  time  of  Hetch  Hetchy? 

Mr.  WnJiOox.  I  do  not  know  what  the  market  will  be  in  the  mean- 
time. I  know  that  the  electrical  market  is  immensely  increasing,  and 
I  am  satisfied  that  when  Hetch  Hetch j'  is  completed  it  will  be  used 
for  all  the  power  developed,  and,  in  fad;,  all  other 

Mr.  Rakeb.  Is  it  not  a  fact  that  Hetch  Hetchy  had  for  its  primal 
purpose  and  object  the  furnishing  of  a  water  supply  to  San  Fran- 
cisco? 

Mr.  WnxGOX.  Furnishing  water  supply  for  San  Francisco. 

Mr.  Baived.  And  incidentally  there  would  be  a  power  developed. 

Mr.  Wnxoox.  Incidentally  a  hydraulic  power  developed,  and  that 
was  involved  in  the  chairman's  question  to  me. 

The  Chaibhan.  Will  you  pardon  me?  It  is  called  to  my  atten* 
tion  that  the  Pacific  Gas  &  Electric  Co.  has,  within  a  single  year — in 
fact,  last  year — developed  40,000  horsepower  of  water  power  on  the 
public  domain.  Why  should  you  say  to  this  committee  that  at  no 
time,  at  any  place,  is  there  anywhere  where  power  can  be  established 
on  the  public  lands  and  for  which  there  is  no  demand  ? 

Mr.  Wiixcox.  Mr.  Chairman 

The  Chairman  (interposmg).  The  committee  is  not  so  conversant 
with  that  as  you  are,  but  you  ought  to  be  careful  not  to  mislead  the 
committee. 

Mr.  Wiixcox.  I  have  no  intention  of  misleading  the  committee,  and 
I  am  very  glad  that  the  chairman  challenges  my  statement,  and  I 
trust  he  will  ask  the  same  questions  to  en^neers.  The  Pacific  Gas  & 
Electric  Co.  I  know  about,  although  not  mtimately.  That  company 
has  been  buying  from  the  Western  Power  Co.  20,000  horsepower  per 
annum  of  electri(i  power  generated  by  the  Western  Power  Co.  It  has 
been  operating  a  large  number  of  small  water-power  plants,  and  a 
large  munber  of  steam  plants  operated  by  oil  ana  by  coal — chiefly  by 
oil. 

This  large  development  does  two  things :  It  produced  in  a  series  of 

t)lants  electricity  by  the  operation  of  large  units,  involving  very  little 
abor,  and  it  does  produce  that  electricity  and  at  a  uniform  rate, 
through  very  large  storage,  through  the  Spaulding  Dam.  The  result 
is  that  through  that  operation  the  Pacific  Gas  &  Electric  Co.  has  pro-*" 
cured  and  has  a  cheaper  supply  of  electricity  than  it  had  before,  and, 
second,  the  supply  to  meet  the  continually  growing,  constantly  "grow- 
ing, rapidly  growing  demand  for  electric  power  and  energy  through- 
out that  State. 

Mr.  Rakeb.  Is  it  not  a  fact  that  that  company  has  developed  up 
and  down  the  Sacramento  and  San  Joaquin  Valleys  many  hundreds 
of  farms! 

Mr.  WiLLCOx.  There  are  areas  in  California  which  would  be  as 
unproductive  as  this  table  if  it  were  not  for  electricity. 

The  Chairman.  About  that  there  is  no  controversy. 

Mr.  WiLixx)x.  And  they  have  been  developed  by  electricity,  and 
they  are  working  in  and  showing  new  uses  for  electricity;  but,  Mr. 
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Chairman,  do  not  imagine  for  a  moment  that  people  are  standing 
up,  reaching  out  for  electricity.  That  Pacific  Gas  &  Electric  Co.  has 
hundreds  of  solicitors  out;  it  goes  to  cement  works,  operated  by  coal 
or  bv  oil,  and  shows  those  cement  makers  how  they  can  convert  their 
machinery  for  electric  drive,  and  operate  cheaper  than  they  can  by 
steam,  and  after  weeks  of  expensive  demonstration  they  prove  it  to 
them,  and  they  furnish  that  cement  works. 

They  do  the  same  thing  on  street  railways,  power  for  which  is 
generated  by  steam,  and  they  do  it  on  the  farms — show  how  they 
can  farm  cheaper  with  electricity  than  with  a  gasoline  engine,  and 
the  result  is  that  they  constantly  get  a  larger  and  larger  load  through 
the  development  of  the  individual  company  by  the  experts,  who  show 
the  new  uses  and  show  the  adaptation  of  electricity  to  old  uses. 

When  I  say  there  is  no  demand  I  do  not  mean  there  is  not  a  grow- 
ing demand.  It  is  a  tremendous  demand,  and  I  am  in  favor — that 
is  why  i  am  here — of  having  the  Federal  Government  to  open  the 
water  powers  to  the  greatest  development  possible  consistent  with 
the  public  interests. 

lias  the  chairman  any  further  doubt  as  to  what  I  mean  on  the 
initial  facts? 

The  Chairman.  Are  you  acquainted  with  the  Pacific  Power  A 
Light  Co.? 

Mr.  WiLLcox.  Not  so  very  much.    That  operates  in  Los  Angeles. 

The  Chairman.  Do  you  know  they  are  making  use  of  the  water 
power  on  the  public  domain  right  along? 

Mr.  WiLLcox.  Yes,  sir. 

The  Chairman.  And  have  within  the  last  year 

Mr.  WiLLcox.  Within  the  last  year. 

•The  Chairman.  So  a  little  while  ago,  when  you  thought  there  was 
no  place  where  there  was  an  actual  waiting  for  power  created  on  the 
pumic  domain,  you  were  in  error  about  that? 

Mr.  WiLLCox.  I  was  not  in  error. 

The  Chairman.  Why  not? 

Mr.  WiLLCox.  Because,  Mr.  Chairman,  the  water  power  which  is 
developed  by  such  companies  as  the  Pacific  Power  &  Light  Co.  and 
the  Pacific  Gas  &  Electric  Co.  is  in  order  to  secure  cheaper  power 
for  power  already  developed  by  oil  or  by  small  water  powers,  and  to 
supply  the  constantly  growing  demand  and  to  provide  in  advance 
power  that  will  be  demanded  with  the  growth  of  the  country. 

The  Chapman.  Do  vou  not  think  that  to  get  cheaper  power  there 
is  a  demand  for  use  of  electric  power  ? 

Mr.  WiLLCOx.  I  did  not  use  the  word  "  demand  "  in  that  sense. 

The  Chairman.  Perhaps  I  misunderstood  you. 

Mr.  WiLLCox.  Of  course,  it  is  a  demand  when  the  compainr  itself 
demands  a  cheaper  method  of  producing  it  and  produces  it  for  that 
purpose.  I  know  very  few  water  powers  which  are  able  to  load  up 
their  entire  capacity  yearly,  I  never  heard  of  one,  and  I  never  heard 
of  anybody  else  who  heard  of  one.  It  takes  years  to  get  in  the  vari- 
ous customers  who  will  load  that  plant  up  to  its  capacity,  but  what 
I  meant,  if  I  may  attempt  to  repeat  again,  is  this:  Suppose  you  go 
anywhere  in  the  West  or  East  and  build  a  water  power  of  the 
capacity  of  10,000  horsepower — a  very  moderate  one — and  sit  down 
and  wait.  You  would  not  get  a  customer.  You  would  have  to  go 
out  and  reach  for  it,  with  the  rarest  exceptions,  and  the  manager  for 
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a  private  company  which  is  contented  to  build  a  water,  power,  and 
sit  and  wait  for  customers  to  come,  would  be  fired  the  minute  he 
announces  that  policy.  He  would  have  to  put  on  solicitors  trained  in 
applying  electric  power,  changing  the  steam  drive  into  electrical, 
tramed  m  explaimng  to  housewives  how  they  can  iron  cheaper  with 
electricity  than  coal.  In  some  places  they  can  heat  houses  cheaper 
with  electricity  than  coal. 

Mr.  Rakbr.  Are  they  not  in  the  vicinity  of  Sacramento  plowing 
with  electricity  ? 

Mr.  WiLLCox.  They  are  plowing  there  with  electricity  and  also 
pumping. 

Mr.  Kakbr.  They  have  great  cables  on  the  end  of  the  field,  and 
they  are  plowing  with  electricity. 

Mr.  WILLCOX.  So  there  is,  Mr.  Chairman,  a  demand  created  by 
the  power  companies.  They  have  developed  machinery  which  makes 
plowing  feasible;  they  have  developed  electrical  pumps  and  the  de- 
mand is  aided  by  the  mdustry,  and  not  I;^y  the  outside  demand  for  the 
power  itself. 

Mr.  Chairman,  whether  my  statement  of  facts  in  words  asrees 
with  your  own,  let  me  say  this:  That  there  will  be  use  for  alT  the 
water  power  on  the  public  domain  as^  fast  as  it  can  be  developed. 
You  and  I  are  absolutely  in  harmony  on  that. 

The  Chairman.  I  misunderstood  you. 

Mr.  Raker.  I  want  to  ask  about  the  water  power  on  the  public 
domain  as  it  applies  to  California  and  Oregon  in  a  moment,  but 
I  want  to  confine  myself  a  moment  to  section  5,  or  its  provisions,  so 
that  we  may  have  something  upon  which  to  act  later.  Your  idea 
as  to  furnishing  the  fair  or  actual  value  for  the  interest  in  land 
would  apply  to  that  which  is  obtained  from  the  Government  alone, 
upon  the  initial  cost,  would  it  ? 

Mr.  WiLLcox.  I  do  not  understand  the  Question. 

Mr.  Raker.  1  will  put  it  differently.  In  other  words,  this  pro- 
vision applies  to  rights  of  way,  water  rights  and  interests,  wnat- 
ever  they  might  be,  upon  the  electric  plant  complete? 

Mr.  WiLLCox.  Tne  bill  now  proviaes  it  should  be  taken  over  at 
actual  cost. 

Mr.  Raker.  You  would  understand  that  would  apply  solely  to  the 
land  obtained  by  lease  from  the  Government.  It  is  right  "in  that 
lease? 

Mr.  WiLLCOx.  I  do  not  understand  that  is  the  intention  of  the  act. 
My  reading  of  the  act  is  that  the  actual  cost  should  be  paid  for 
rights  of  way,  water  rights,  interests  in  lands,  whether  purchased  or 
acquired  from  the  Federal  Government  or  otherwise,  or  from  other 
parties. 

Mr.  Raker.  What  would  you  do  with  a  man's  privately  owned 
lands  adjoining  th^  leased  lands,  with  his  water  right,  with  his 
ditches  and  rights  of  way,  and  the  plants  that  he  has  built  on  this 
privately  owned  land?  Would  you  pay  him  what  it  originally 
cost  him,  or  would  you  pay  him  its  actual  market  value  at  tHe  time 
of  taking  over  by  the  Government  ?     . 

Mr.  WiLLcox.  Not  its  market  value,  but  its  then  fair  value:  not 
its  cost,  not  its  market  value,  but  its  then  fair  value,  and  I  would 
take  the  whole  plant  and  the  value  of  the  whole  property. 


98  WATER  POWEB  BILL. 

Mr.  Raker.  Then  the  Government  would  be  in  this  attitude  of 
leasing  100  acres  of  land  worth  now  $100. 

Mr.  WiLLCox.  $126. 

Mr.  Raker.  $125;  and  after  50  years  would  be  in  the  position  of 
taking  over  an  electric  plant  that  might  be  worth  $20,000,000  ? 

Mr.  WiLLcox.  Exactly. 

Mr.  Raker.  That  is  conceivable  and  would  be  the  condition  from 
your  personal  knowledge  of  the  way  plants  are  built  up  and  handled! 

Mr.  WiLLcox.  Precisely. 

Mr.  Raker.  That  would  be  detrimental  to  the  Government  service, 
or  would  it  not? 

Mr.  WiiJLcox.  I  think  extremely  detrimental  to  the  Government 
service  and  to  the  public  interest;  that  is,  the  interest  of  the  people 
themselves,  of  which  I  claim  to  be  one. 

Mr.  Raker.  Taking  Oregon  and  Washington  and  California,  from 
your  knowledge  of  the  situation  is  there  any  monopoly  of  the 
hydroelectric  energy  that  is  now  developed  in  those  States  i 

Mr.  WiLLCOx.  I  think  jiot.  In  fact,  there  is  no  monopoly  extend- 
ing over  all  of  those  States.  There  is  doubtless  one  company  serv- 
ing a  wide  area  without  competition  in  several  instances. 

Mr.  Raker.  In  what  State  is  that? 

Mr.  WiLLcox.  I  am  not  so  familiar  with  Washington  and  Oregon 
as  I  am  with  California. 

Mr.  Raker.  Take  it  in  California. 

Mr.  WiLLcox.  But  there  is  undoubtedly ; 

Mr.  Raker.  Take  it  in  the  southern  part  of  the  State,  that  is  under 
the  supervision  and  control  now  of  the  public  service  commission,  is 
it  not  ? 

Mr.  WiLLCox.  Serving  Los  Angeles  and  that  section  ? 

Mr.  Raker.  Yes. 

Mr.  WiLLcox.  Yes. 

Mr.  Raker.  The  same  way  for  the  Sacramento,  which  serves  Oak- 
land and  San  Francisco  and  all  of  the  surrounding  towns? 

Mr.  WiLLCOx.  Several  companies  in  both  those  regions. 

Mr.  Raker.  Thev  are  all  under  the  present  public  service  commis- 
sion of  the  State  of  California  that  regulates  not  only  electric  power, 
but  our  railroads  and  all  other  common  carriers  of  every  kind? 

Mr.  WiLLCox.  As  I  understand  it  is  so  outside  of  the  cities,  but  in 
the  cities  the  cities  have  the  right  to  reserve,  and  I  think  they  reserve 
the  right  to  maintain  the  railroads. 

Mr.  Raker.  Unless  they  turn  it  over  to  the  commission? 

Mr.  Wiuxox.  Unless  they  turn  it  over  to  the  commission — ^in  San 
Francisco,  since  you  were  asking  about  monopoly,  there  are  three  or 
four  companies  serving  San  Francisco;  in  Los  Angeles  at  least  two. 
There  is  a  municipally  owned  plant  in  Pasadena.  There  are  several 
other  smaller  plants:  another  separate  company,  called  the  San 
Bernardino.      ^         ^  ^ 

Mr.  Raker.  On  the  question  found  in  the  bill  here  on  page  5,  lines 
13  to  17,  section  8,  as  to  the  fixing  of  a  rental  or  royalty,  what  have 
you  to  say  to  that? 

Mr.  WiLLCox.  I  think  that  the  Government  has  power. 

That  is  a  physical,  sovereign,  governmental  function,  through  the 
operation  of  wnich  it  may  require,  as  a  condition  to  tne  leasing  of 
lands,  that  by  contract  a  man  taking  the  lease  shall  pay  them  on  any 
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basis  that  the  Government  chooses  to  demand.  I  think  that,  as  a 
matter  of  right,  the  Government  has  no  power  to  charge  upon  the 
water-power  development,  because  it  does  not  own  the  water.  I  have 
known  instances  where  the  Government  has  insisted  upon  a  charge 
based  upon  the  total  hydraulic  electric  output  of  a  large  plant,  cost- 
ing many  hundreds  of  thousands  of  dollars,  because  the  pipe  line  in 
some  parts  remote  from  the  stream  crossed  a  part  of  the  section  of 
land  in  the  forest  reserve.  I  have  known  where  they  have  made  the 
same  requirement  where  a  part  of  a  reservoir,  in  no  way  connected 
with  the  water  power  itself,  for  conservation  of  storage,  lay  on  the 
public  lands  or  forest  reserves. 

Mr.  E[£NT.  Is  that  exercised  in  the  public  interest  or  just  for 
instance? 

Mr.  WiLLcx)x.  Exercised  in  the  public  interest  as  viewed  by  the 
officer  who  has  charge  of  the  matter. 

Mr.  Rak£r.  Let  us  take  a  concrete  case. 

Mr.  WiLLcox.  Let  me  say,  in  answer  to  Mr.  Kent's  question,  every^ 
one  grants  that  there  is  no  specific  congressional  authority  for  the 
imposition  of  tax  on  power  or  water  power  as  such. 

Mr.  Kent.  We  have  sovereign  power  to  reserve  all  the  rights  and 
exercise  the  power  that  we  have,  as  we  may  see  it,  in  the  public  in* 
t^restj'have  we  not? 

Mr.  WiLLCox.  There  is  no  specific  congressional  authority  for  th^ 
levying  of  a  charge  or  tax  on  hydroelectric  power. 

Mr.  Kent.  We  can  levy  that  as  a  condition  precedent,  can  we 
not? 

Mr.  WiLLCox.  Congress  may.  I  say  that  the  officers  of  the  Gov- 
ernment have  had  no  authority  from  Congress  to  levy^  a  tax  or  charge 
on  hydroelectric  power.  There  is  no  statute  authorizing  aiiy  officer 
to  levy  a  charge  or  tax  on  hydroelectric  power. 

Mr.  Kent.  That  is  outside  of  this  bill  entireljr? 

Mr.  WiLLCOx.  I  am  talking  about  the  question  of  water  power. 
That  is  a  special  bill. 

Mr.  Taylok.  That  is  only  very  recent. 

The  Chairman.  It  is  signed. 

Mr.  Raker.  That  bill,  Mr.  Chairman,  does  not  figure  on  any 
electric  power.    It  charges  them  so  much  for  the  grant 

The  Chairman.  Charges  them  a  rental  for  the  use. 

Mr.  Saker.  For  the  lands? 

The  Chairman.  Yes. 

Mr.  Raker.  It  does  not  refer  to  the  water  development,  how  much 
they  may  have  at  all? 

The  Chairman.  There  is  a  clear  case  and  clear  recognition,  and 
there  is  no  use  rolling  it  around  under  the  tongue.  The  Government 
places  a  condition  precedent  upon  the  payment  of  rent  for  the  use  of 
the  Government  dam  site  in  a  nonnavigable  stream,  intrastate  though 
the  matter  may  be  purely.  The  Hetch  Hetchy  Valley  is  in  Califor- 
nia, the  city  of  San  Francisco  is  in  CalSornia,  and 'the  entire  pipe 
line  is  in  California,  for  which  the  city  of  San  Francisco  pay  to  tne 
Federal  Government  an  annual  rental.  Congress  has  so  recently 
absolutely  adopted  that  theory  that  it  is  idle  to  debate  it. 

Mr.  Raker.  On  that  proposition 

Mr.  BIent.  The  bill  bears  the  name  of  the  gentleman  from  Call* 
fomia. 
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Mr.  Rakeb.  It  was  argued  before  the  committee,  in  the  House  and 
in  the  Senate,  and  it  is  a  question  I  contended  for  then  and  do  now,  thtt 
we  have  a  right  to  ask  for  so  much,  upon  condition  in  making  a 
grant,  and  this  was  a  grant  of  land,  and  had  no  relation  to  water  or 
to  water  power  at  all. 

Mr.  WiiJL,cox.  I  agree  with  the  gentleman  entirely,  that  Congress 
made  such  condition.  I  agree  that  Congress  has  the  power  to  make 
that  condition,  but  what  I  said  was,  that  there  is  no  congressional 
act;  no  act  of  Congress  now  authorizing  any  officer  of  the  Grovern- 
ment,  as  a  general  law,  to  impose  a  tax  or  charge  on  water  power 
developed  on  the  public  domam.    The  principle 

The  Chairman.  Gentlemen,  that  is  between  tweedle  dee  and 
tweedle  dum,  whether  we  get  it  at  so  much  per  horsepower,  or 
whether  we  get  for  an  annual  rent,  or  whether  we  get  it  upon  a 
yearly  charge,  or  whether  we  get  it  upon  this  or  whether  we  get  it 
upon  that.  There  is  the  dam  site.  The  water  is  nonnavigable ;  it  is 
on  the  public  domain,  below  the  community  that  builds  the  dam. 
that  uses  the  water  power  that  springs  from  it,  pays  to  the  Federal 
Grovernment  a  rental  for  it.  I  do  not  care  whether  it  is  so  much  per 
acre ;  so  much  for  the  dam  site ;  so  much  per  year  or  whatever  you 
may  call  it,  it  is  that  and  nothing  more. 

Mr.  WiLLCox.  It  is  a  special  act  and  not  a  general  act.  I  was 
discussing  general  acts  of  Congress. 

The  Chairman.  Your  statement  was  that  there  was  no  act. 

Mr.  Kent.  They  are  acting  under  the  powers  of  the  Congress  in 
that  connection. 

The  Chairman.  It  was  local  in  its  nature.  Congress  whipsawed 
around  on  that  for  three  or  four  months. 

Mr.  Graham.  Whether  it  was  special  or  general  it  establishes  the 
principle. 

The  Chairman.  Undoubtedlv. 

Mr.  Graham.  Was  it  not  generally  understood  to  placate  those 
opposed  to  that  idea  that  the  Hetch  Hetchy  bill  was  not  in  any  way 
to  be  a  precedent,  and  Mr  Taylor  frequently  called  attention  to  it  as 
the  case  sui  generis? 

The  Chairman.  I  did  not  grasp  that  idea. 

Mr.  Graham.  I  have  heard  it  a  number  of  times. 

The  Chairman.  You  and  I  and  others,  though  the  old  women  and 
grandmothers'  organization  were  here  fighting  us  on  the  proposi- 
tion, went  ahead  and  did  business,  irrespective  of  what  may  be  said. 
We  did  it,  and  it  is  the  law,  and  to  debate  what  it  is,  this  or  that, 
we  did  it.  It  is  like  the  fellow  in  jail.  You  say  we  can  not  put 
him  in  jail.  We  did  do  it;  he  is  in  jail;  and  we  did  enact  it,  ana  it 
is  the  law.    The  city  of  San  Francisco  rejoices  to  get  it. 

Mr.  Kent.  The  people  who  did  it  are  perfectly  willing  to  be 
criticized. 

Mr.  Taylor.  And  becau^  San  Francisco  who  needed  water  most 
desperately,  ndV  they  wanx  to  extend  it  to  the  whole  United  States, 

Mr.  Kent.  Go  ahead  and  beat  it  in  the  Supreme  Court,  is  all 
I  say. 

Mr.  Raker.  I  do  not  want  to  discuss  the  merits  or  dements  of 
the  principle  in  that  bill.  I  do  not  believe  they  are  here.  I  just 
want  that  in  the  record.  I  am  trying  to  get  the  fact  from  this  wit- 
ne$s^  and  if  I  may  be  permitted  I  wifl  get  him  by  a  few  questions. 
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In  this  provision  the  Secretary  of  the  Interior  is  authorized  to  fix  in 
the  lease  and  to  collect  charges  or  rentals  for  all  the  power  developed 
and  sold  or  used  by  the  lessee.  What  I  want  to  ask  you  is  tnis: 
If  the  land  leased  is  1,000  acres  and  is  worth  $1,500,  and  the  rest 
of  the  e(]uipment  for  this  plant,  additional  lands  purchased  from 
private  individuals,  water  rights,  and  rights  of  way  obtained  by 
this  company  or  individuals,  received  upon  the  basis  of  the  value 
of  the  land  to  the  Government  or  would  you  fix  the  value  of  the 
rental  basis  upon  its  whole  output  ? 

Mr.  WiLLoox.  My  oJRnion,  based  upon  the  value  of  the  property 
the  Government  leases. 

Mr.  Babjbb.  From  vour  observation,  as  a  man  having  experience, 
which  would  be  the  fairer  way! 

Mr.  WiLLCox.  To  fix  it  on  tne  value  of  the  land  which  the  United 
States  leased. 

Mr.  Raker.  And  nothing  further? 

Mr.  Tayi/)b.  In  other  words,  you  would  not  tax  his  own  in- 
dustry? 

Mr.  WiLLOOx.  I  would  not  tax  his  own  industry.  I  would  leave 
that  to  the  State,  which  would  tax  his  entire  property  as  such,  every 
thing  that  is  properly  within  the  taxable  property  of  the  State. 

Mr.  Rak£B.  Pn  other  words,  his  rights — ^his  ditch  rights,  his  pri- 
vately owned  land  would  be  taxed  by  the  State  and  county  and 
municipal  authorities. 

Mr.  WiLLCOx.  Exactly. 

Mr.  Raker.  But  the  tract  that  he  rented  from  the  Government 
would  not  be  taxed? 

Mr.  WiLLCOX.  Could  not  be  taxed. 

Mr.  Raker.  Could  not  be  taxed  and  would  not  be  taxed? 

Mr.  WiLLCOx.  Exactly.  ^ 

Mr.  Raker.  And  therefore  your  contention  is  not  only  fair  to  the 
Government,  but  fair  to  the  State  in  which  the  property  is  located, 
that  there  should  be  no  rental  or  royalty  except  that  which  would 
some  from  the  reasonable  valuation  of  the  land  leased  from  the 
Government? 

Mr.  WiLLCox.  Precisely. 

Mr.  Raker.  Let  us  taCe  the  State  of  Oregon,  for  instance.  Is  it 
your  idea  that  the  Government  owns  none  of  its  waters  in  the  State 
of  Oregon  in  the  navigable  and  nonnavigable  streams? 

Mr.  Wnjxx)x.  I  do  not  understand  that  the  Government  owns  any 
of  the  water.  I  do  understand  that  in  nonnavigable  streams  it  has 
no  control  of  the  water ;  that  in  navigable  streams  it  has  control  of 
the  water  for  the  purposes  of  commerce. 

Mr.  Raker.  And  that  alone? 

Mr.  WiLLcox.  So  I  understand. 

Mr.  Raker.  Let  us  take  the  nonnavigable  streams  that  flow  over 
the  Government  domain.  Your  understanding  is  that  the  water  and 
the  water  rights  belong  to  the  States? 

Mr.  Wn-Loox,  To  the  States. 

Mr.  Raker.  Have  you  read  the  late  case  of  Hough  v.  Porter,  de- 
cided by  the  Supreme  Court  of  Oregon  ? 

Mr.  WiLLC^x.  No;  I  do  not  think  I  have.    How  long  since? 
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Mr.  Rake|{.  That  determined  that  the  Government,  by  the  act  of 
1877,  known  as  the  "  desert-land  act,"  practically  surrendered  all  of 
its  riparian  rights  in  the  State  of  Oregon. 

Mr.  Wdllcox.  I  did  not  recognize  the  title.  I  am  familiar  with 
that  case. 

Mr.  Raker.  Mr.  Sinnott  is  familiar  with  that  case  also.  Is  that 
about  the  purport  of  that,  Mr.  Sinnott? 

Mr.  Sinnott.  I  will  not  undertake  to  say  what  the  full  purport  is. 

Mr.  Raker.  That  one  principle? 

Mr.  Sinnott.  It  abolished  the  doctrine  of  riparian  rights? 

Mr.  Raker.  That  is  as  I  understand.  If  the  Government  has 
waived  any  riparian  rights  it  has  upon  its  own  lands;  then  anyone 
entering  upon  the  stream  and  using  and  appropriating  that  water, 
like  the  Government,  would  have  the  prior  claim  to  it,  and  the  Gov- 
ernment would  have  no  right  to  go  on  and  use  its  lands  that  was  not 
disposed  of  as  against  prior  proprietors,  would  it  ? 

Mr.  WiLLCox.  So  I  understand. 

Mr.  Raker.  The  riparian  right  having  been  obliterated  by  the  act 
of  Congress  ? 

Mr.  WiLLCox.  Yes. 

Mr.  Raker.  What  right  would  the  Government  have  if  it  leased  a 
man  a  tract  of  land  over  which  a  nonnavigable  stream  flowed  to  rent 
any  water  in  that  stream  to  one  who  desired  to  use  part  of  it  for  an 
electric  plant? 
^  Mr.  'W  iLLcox.  I  understand  it  has  none  and  contends  for  no  such 
rights. 

Mr.  KIent.  May  I  ask  you  a  question?  You  claimed  under  a  cer- 
tain act  the  Government  abdicated  its  right  to  riparian  control,  and 
your  statement  goes  on  to  say  that  the  Government's  application  of 
its  right  to  riparian  control  is  based  on  a  decision  of  the  Supreme 
Court  of  the  State  of  Oregon. 

Mr.  Raker.  No,  no. 

Mr.  Sinnott.  Read  the  desert-land  act  into  the  record. 

Mr.  Raker.  I  prepared  the  pleadings,  then  I  was  elected  to  the 
bench,  and  my  work  went  on  with  the  rest,  and  I  feel  some  pride 
with  the  knowledge  of  the  decision  that  they  held  that  the  act  of 
1877,  known  as  the  desert-land  act,  waived  the  Government's  right, 
so  far  as  riparian  ownership  is  concerned  on  the  public  lands,  if  it 
had  any. 

Mr.  Kent.  That  was  a  decision  of  the  Supreme  Court  of  Oregon 
and  not  of  the  Supreme  Court  of  the  United  States. 

Mr.  Raker.  A  decision  of  the  Supreme  Court  of  Ore«ron. 

Mr.  Kent.  ITow  could  the  Supreme  Court  of  Oregon  construe  a 
statute  of  the  United  States? 

Mr.  Raker.  It  construed  and  referred  to  and  used  the  many  de- 
cisions of  the  Supreme  Court  of  the  United  States  which  had  dii^ctly 
passed  upon  that  question,  and  upon  which  there  is  no  definite  opinion 
among  the  courts  upon  that  question  as  to  the  appropriation  of 
riparian  rights.  Going  on  to  the  question  of  California — when 
California  was  admitted  into  the  Union  that  same  right  was  granted 
to  the  State,  in  other  words,  to  this  effect  (reading) : 

And  that  aU  the  nnvipnble  water  within  tlie  State  shaU  be  common  as  the 
highways,  and  forever  free,  as  well  to  the  inhabitants. 
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If  that  is  to*  remain  in  force,  can  you  tell  me  how  the  Federal 
Government  should  now  turn  around  and  charge  for  the  use  of  the 
waters  in  these  streams  to  provide  public  or  municipal  corporations 
desiring  to  operate  an  electrical  plant? 

Mr.  Browne.  Did  you  say  "  navigable  water  "  then  ? 

Mr.  Raker.  Yes. 

Mr.  Browne.  That  is  not  at  issue. 

Mr.  WiLLoox.  Our  impression  is  that  the  officers  of  the  Federal 
Government  who  are  aiding  the  passage  of  this  bill  do  not  claim  they 
are  making  a  charge  on  the  water,  but  they  claim,  if  I  am  right  in 
understanding  them,  that  they  are  fixing  the  amount  of  water  power- 
developed  electrically  as  a  basis  for  the  minimiun  charge  for  the 
land  leased. 

Mr.  Rakeb.  If  I  rent  100  acres  of  land  and  then  develop  60,000 
horsepower,  and  they  charge  me  a  royalty  upon  the  60,000,  am  I  not 
pa3dng  for  the  use  of  the  water  that  I  obtained  from  the  State? 

Mr.  Wellcox.  Yes,  sir. 

Mr.  Raker.  What  is  the  difference? 

Mr.  WiLLcox.  None. 

Mr.  Rakeb.  I  thought  maybe  you  could  draw  some  distinction. 

Mr.  WiLLCOx.  I  am  unable  to. 

Mr.  Rakeb.  This  relates  to  navigability,  and  was  so  held  by  the 
Supreme  Court  of  California  in  a  late  case,  and  that  is  determined 
upon  the  question  of  fact  that  all  the  water  belongs  to  the  State  and 
the  land  under  it,  and  not  to  the  Federal  Government.  Is  that  your 
view  of  the  law? 

Mr,  WiLLCox.  I  am  not  familiar  with  that  law.  I  mean  I  have 
not  examined  it  in  such  a  way  that  I  can  give  a  critical  opinion 
on  it. 

Mr.  Rakeb.  If  that  is  the  fact — ^if  that  is  the  condition,  by  what 
theory  can  you  work  out  the  idea  that  the  individual  who  obtained 
the  lease  of  a  piece  of  land  should  pay  for  the  amount  of  hydro- 
electric power  generated  from  the  water  that  lie  obtained  from  other 
sources? 

Mr.  WnjLcx)x.  I  think  it  is  bad  politically  and  economically. 

The  Chairman.  Bad  for  whom? 

Mr.  Wii.ixx)x.  For  the  people. 

Mr.  Raker.  Would  not  such  an  arrangement  prevent  monopoly  ? 

Mr,  Wn.LCOx.  I  think  it  would  tend  to  increase  monopoly. 

Mr.  Raker.  Would  not  such  an  arrangement  as  those  stated  bring 
into  the  Federal  Government  a  large  revenue? 

Mr.  Witrixjox.  Not  more  than  the  Government  would  expend  in 
the  administration  of  the  subject  matter. 

Mr.  Raker.  How  do  you  get  that  conclusion  ?  I  would  like  to  have 
that  simplified  a  little  bit,  if  that  is  a  fact.  I  have  just  wondered 
what  we  are  working  so  hard  for? 

Mr.  WiLLOOX.  That,  of  course,  is  not  based  on  any  conditions  which 
exist  to-day,  because  they  have  not  received  a  large  revenue  from 
these  rentals,  but  I  understand  that  Congress  is  constantly  appro- 
priating money  to  maintain  the  Bureau  of  Forestry.  I  understand 
that  in  the  early  days  of  the  West  the  Government  rented  metal 
mines,  and  that  they  found  that  the  cost  of  the  collection  of  the 
royalty  and  rental  was  considerably  more  than  the  receipts  of  the 
Government.     That  may  or  may  not  be  analogous  to  this.     We 
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]£now — and  I  am  not  attacking  any  individual,  whether  present  or 
absents— that  every  department  of  the  Government  in  charge  of  the 
administration  of  such  public  functions  is  constantly  reaching  out 
for  more  power  and  constantly  increasing  the  number  of  employees, 
both  for  political  reasons  and  for  results  of  the  natural  ambition  to 
do  more  and  to  control  more  tind  to  have  more  power.  I  feel  that 
in  this  case  it  will  be  necessary  to  carry  out  any  such  views  as  ex- 
pressed in  the  Ferris  bill,  that  there  should  be  a  great  many  em- 
ployees to  determine  very  important  questions.  There  would  natur- 
ally be  high-salaried  men,  and  that  the  expense  of  the  service  would 
be  very  large.  The  charge  upon  the  development  of  water  power 
would  be  restricted,  and  there  would  be  less  water  power  develop- 
ment if  such  a  charge  is  imposed  than  if  it  were  not  imposed;  and 
while  it  is  purely  and  solely  a  case  as  to  what  may  happen,  my 
"  bet "  is  that  after  10  or  15  years,  no  matter  how  large  the  water- 

?ower  development,  and  unless  there  is  a  change  in  the  policy  of 
longress,  the  administration  of  that  bureau  would  cost  more  than 
its  income. 

Mr.  Raker.  Let  us  take  a  large  plant.  Supposing  it  has  10,000 
acres,  which  must  be  in  the  mountains,  and  must  be  land  that  is 
practically  not  farming  land.    Suppose  it  is  worth  $L25  an  acre.' 

Mr.  Taylor  of  Colorado.  There  is  not  any  plant  covering  10,000 
acres. 

Mr.  Raker.  I  am  assuming  a  big  plant.  The  Government  should 
not  receive  much  revenue  from  that  for  rental  ? 

Mr.  WiLLCOx.  Not  on  any  proper  basis  that  I  conceive. 

Mr.  Raker.  Add  to  that  a  plant  of,  say,  $15,000,000.  If  the  com- 
pany paid  a  royalty  to  the  Government  for  its  lease  of  these  10,000 
acres  adequate  to  supervise  the  plant,  as  well  as  to  give  some  revenue 
to  the  Government,  and  then  this  same  institution  paid  its  taxes 
upon  its  privately  owned  land  and  its  plants  and  its  franchise  in 
the  State,  it  would  pay  practically  double  taxation,  for  which  neither 
the  Government  woul^  get  any  benefit  nor  the  State  get  any  benefit. 
That  is  simply  paid  to  the  governmental  officials  to  supervise.  Would 
that  be  good  administrative  policy  ? 

Mr.  WiLLCx)x.  I  think  not,  and  it  would  add  all  the  cost  of  the  • 
administration  to  the  charge  on  the  consumer  for  the  electric  power, 
and  it  is  by  that  same  ratio  vou  would  decrease  the  amount  of 
wealth,  which  might  otherwise  have  been  produced  by  that. 

Mr.  Raker.  Some  one  has  said,  and  I  do  not  remember  who  now— 
it  has  not  been  long  since — ^that  these  charges  for  all  of  this  would 
not  be  added  up  eventually  to  the  consumer.  Woula  that  work  out 
riffht  ? 

Mr.  WiLLCox.  It  must  come  on  the  consumer,  for  this  reason,  that 
two-thirds  of  the  States  now  having  public-service  commissions, 
which  regulate  the  rates  to  be  charged  as  well  as  the  service,  and 
which  limit  the  return  to  a  fixed  percentage  on  the  value  of  the  prop- 
erty at  the  time,  they  are  responsible  not  only  to  see  that  the  public 
gets  a  low  rate,  which  shall  not  bring  the  company  any  more  than 
that  return,  but  they  are  also  responsible  to  the  company  itself  to  see 
that  it  gets  also  a  fair  return  upon  its  property.  If  that  can  be  done 
by  fixing  the  rate  at  the  right  point,  when  charges  are  made  by  way 
of  a  tax  on  water  power,  or  rental,  it  is  either  capital  or  it  is  operating 
expenses,  one  or  the  other.    If  it  is  capitalized  it  is  added  to  the 
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amount  the  company  may  earn  upon  in  its  rate;  if  it  is  put  into 
operating  expense,  it  is  deducted  from  the  gross  income  to  determine 
the  net  receipts,  which  is  the  basis  of  the  return  on  the  capital  em- 
ployed. So,  in  either  case  it  must  come  sooner  or  later  from  the 
consumer. 

Mr.  ItAmsK.  In  other  words,  your  theory  is  that  every  dollar  that 
the  company  is  compelled  to  pay  out  in  the  way  of  obtaining  the 
plant,  as  well  as  of  oettermente,  must  of  necessity  come  eventually 
from  the  consumer? 

Mr.  WiLLCox.  If  the  plant  is  developed  at  all,  yes. 

The  Chairman.  Will  you  yield  to  me  to  make  an  observation  ? 

Mr.  Saker.  Sure. 

The  Chairman.  That  is  expressing  a  theory  identical  to  one  which 
has  grown  moss  covered,  that  we  must  keep  a  vigorous  supply  upon 
Dives's  table  so  that  Lazarus  can  get  a  few  crumbs. 

Mr.  Raker.  That  is  too  mu£h  for  me. 

The  Chairman.  That  is  not  too  much  for  me.  The  same  argu- 
ments you  are  developring  against  this  bill  could  be  made  against 
regulatmg  usurious  interest,  and  the  arguments  you  are  developing 
here  could  be  made  against  fixing  railroad  rates,  and  could  be  made 
against  any  sort  of  a  tax  paid,  that  because  a  certain  corporation  has 
to  submit  to  certain  regulations  and  has  to  pay  certain  charges  law- 
fully due,  that  that  in  the  end  will  come  out  of  the  consumer. 

Mr.  WiLLCox.  May  I  make  an  observation? 

Mr.  Eaker.  Yes. 

Mr.  Wnxcox.  Assuming  that  what  the  chairman  has  last  said  is 
true,  it  is  then  a  question  of  policy  whether  the  Government  shall  tax 
in  that  way  the  electric  water  power  interests  when  it  does  not  tax  in 
that  way  the  railroads,  that  it  grants  numerous  rights  of  way,  nor 
any  other  industry. 

The  Chairman.  We  lease  our  lands,  we  lease  them  in  the  forest 
reservation  and  utilize  our  property  for  different  purposes. 

Mr.  WiLLCox.  There  is  no  tax  of  that  sort  reserved  m  any  right  of 
way  granted  to  a  railroad. 

Mr.  Kaker.  In  other  words,  you  grant  a  right  commencing  at  Chil- 
•  koot  Pass,  and  it  ends  down  above  Oroville,  a  distance  of  300  miles, 
and  pays  so  much,  but  it  does  not  pay  a  royalty  upon  the  entire  value 
of  that  railroad  from  Baltiinore  clear  on  to  San  Francisco,  does  it? 

Mr.  WiLLOOx.  It  gets  a  perpetual*  right  of  way,  which  I  think  it 
should  have,  because  it  is  a  permanent  industry,  and  it  pays  taxes 
to  the  State  and  not  to  the  Federal  Government  on  that  right  of  w^ay. 

Mr.  Raker.  What  would  you  think  of  the  idea  of  a  bill  providing 
for  renting  the  land  at  a  fixed  rental,  irrespective  of  what  the  party 
used  it  for  and  irrespective  of  whether  he  wanted  it  for  hydroelectric 
power  or  used  an  engine  on  it  ? 

Mr.  WiLLcx)x.  In  my  opinion  the  rental  should  be  a  fair  interest  on 
the  value  of  the  property,  taking  into  consideration  in  determining 
that  value  every  element  of  value  that  land  has. 

Mr.  Raker.  Kental  from  the  Government  ? 

Mr.  WiLLcox.  In  other  Words,  fixing  that  value  exactly  as  the 
courts  fix  it  in  cases  of  condemnation. 

Mr.  Kent.  Mr.  Chairman,  I  should  like  to  ask  Mr.  Willcox  whether 
his  view  of  the  public  utility  corresponds  with  mine.  My  view  of 
the  public  utility  is  that  it  performs  a  necessary  function  that  all 
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the  people  need,  and  that  the  people  can  either  do  that  thing  for 
themselves  or  permit  an  agency  to  do  that  for  them.  Do  you  agree 
to  that  ? 

Mr.  WiLLcox.  That  involves  municipal  ownership,  I  suppose. 

Mr.  Kent.  It  is  a  question  of  public  policy  whether  society  per- 
form this  service  of  providing  electric  power  for  itself,  or  whether  it 
should  permit  an  agencv  to  do  it  for  it? 

Mr.  WiLLcx)x.  I  think  it  is  a  matter  of  policy  which  it  should  be 
done  by.  I  do  not  concede  all  public-service  corporations  are  merely 
agents  of  the  State,  because  they  have  other  functions. 

Mr.  Kent.  It  is  just  a  matter  of  public  policy  whether  it  should  be 
done  by  the  public,  or  society,  or  by  an  individual  ? 

Mr.  WiLLcx)x.  I  think  that  may  be  assumed. 

Mr.  Ki:NT.  If  you  start  out  with  that  hypothesis,  then  it  is  our 
duty  to  see  to  it  that  these  interests,  these  necessary  functions,  are 
performed  for  the  people  as  cheaply  as  possible? 

Mr.  WiLLCOX.  I  concede  that. 

Mr.  Kent.  We  go  further  and  say  that  in  the  performance  of 
those  functions  the  agency  that  society  permits  or  authorizes  should 
be  free  from  unnecessary  risk  from  competition? 

Mr.  WiLLcox.  Absolutely. 

Mr.  Kent.  That  brings  up  your  idea  of  the  necessity  in  some  cases 
of  protecting  monopoly  ? 

Mr.  WiLLcox.  Yes. 

Mr.  Kent.  I  follow  jou  right  along  down  that  line.  In  view  of 
the  fact  that  we  see  things  that  way,  then,  as  I  see  it,  and  I  believe 
you  see  it,  it  is  the  duty  of  Congress  to  see  to  it  that  the  agencies 
that  perform  these  necessary  services  shall  be  free  from  risk  in  order 
that  they  may  be  free  from  economic  damage,  from  unnecessary 
competition  and  harrassment,  and  at  the  same  time  to  see  to  it  that 
in  consideration  of  the  protection  that  we  grant — ^the  concessioDS 
we  grant — that  the  general  public  will  be  well  served. 

Mr.  WiLLCox.  You  say  it  is  the  duty  of  the  National  Government! 

Mr.  Kent.  As  far  as  they  grant  concessions. 

Mr.  WiLLCox.  It  is  a  question  of  policy  for  Congress  to  determine 
whether  it  is  the  duty  oi  the  National  Government  or  State  govern- 
ment. I  think  it  is  a  duty  resting  either  on  the  State  or  National 
Government. 

Mr.  Kent.  And  you  come  here  and  ask  concessions. 

Mr.  WiLLCOx.  I  meant  provide  facility. 

Mr.  Kent.  I  know.  I  am  talking  about  the  hydroelectric  people 
you  are  talking  for.  You  come  here^and  want  concessions  from 
us,  and,  as  I  see  it,  it  is  our  duty  to  say  "  yes."  The  United  States 
is  not  in  the  business  of  the  production  of  electric  power.  We  desire 
that  those  agencies  shall  produce  electric  power  for  the  general  bene- 
fit, and  I  agree  absolutely  with  you  that  we  want  the  utmost  produc- 
tion of  wealth  that  we  can  have;  but  over  and  above  that  it  is  our 
duty  to  see  that  the  wealth  thus  produced  shall  be  properly  distrib- 
utee!, shall  not  be  wasted  in  overcapitalization,  in  unreasonable 
charges,  but  that  all  the  people  shall  get  the  benefits  of  the  conces- 
sions that  we,  as  Members  of  Congress,  representing  tlie  Federal 
Government,  give  out  of  the  public  domain. 

Mr.  WiLLcox.  I  concede  that  that  is  the  function  of  Government, 
and  it  ought  to  be  done.  Whether  it  should  be  done  by  Congress  or 
the  State  governments  is  inunaterial. 
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Let  me  add  to  this  that,  as  a.  banker,  the  more  careful  the  regula- 
lation  is,  both  as  to  capitalization  and  of  service  and  of  rates,  the 
better  we  are  protected  and  the  better  our  clients  are  protected. 

Mr.  Kent.  But  the  trouble  is  the  hydroelectric  people  come  to  us 
in  Congress  and  then  ask  us  for  concessions.  In  keeping  our  obliga- 
tion do  you  not  conceive  it  to  be  our  duty  that  if  we  grant  the  con- 
cessions they  ask,  we  should  absolutely  see  to  it  that  we  at  least  pro- 
vide such  conditions  that  the  general  public  will  reap  an  adequate 
benefit;  that  this  will  not  be  used  to  effectuate  any  overcapitaliza- 
ticmf 

Mr.  WiLLOox.  In  concede  in  principle  exactly  what  you  say. 

Mr.  Kent.  How  are  we  ffoing  to  control  these  things  f  If  we  grant 
absolute  ownership  we  fall  down  there,  as  I  see  it.  We  have  two 
means  of  controllmg  it  in  the  public  interest:  A  flexible  system  of 
compensation,  with  the  Secretary  of  the  Interior  or  a  commission  to 
be  established  by  the  Federal  Government,  always  regardful  in  the 
matter  of  compensation  upon  the  service  rendered  by  the  public.  I 
know  that  the  present  Secretary  believes  that  just  m  so  lar  as  the 
public-utility  corporation  which  gets  a  concession  does  its  full  duty, 
m  that  far  it  shall  be  subject  to  less  charge  than  if  it  inadequately 
performs  its  duty.  The  question  of  limitation  of  tenure  seems  to  be 
another  necessary  control  of  those  grants.  Do  you  agree  with  me 
on  those  things? 

Mr.  WiLLOOX.  No.  I  agree  with  you  that  the  Government  is  to 
be  protected ;  I  agree  that  if  the  State  does  not  protect  the  public 
in  adequate  service  and  fair  rates  that  the  Federal  Government  may 

do  it 

Mr.  Kent.  By  establishing  conditions  precedent  to  a  grant? 

Mr.  WiiJiCX)x.  It  may  do  it  in  this  instance  by  establishing  a  condi- 
tion precedent  to  a  franchise,  and  it  is  perfectly  proper,  in  my  opinion, 
that  where  lease  of  Government  lands  is  made  a  condition  may  be 
made  that  the  State  failing  to  make  proper  regulations  the  Govern- 
ment may,  in  so  far  as  it  constitutionally  may,  regulate  the  rates.  I 
do  not  think  we  differ,  Mr.  Kent,  on  that.  The  question  of  the  cost 
to  the  Government,  or  whether  the  Government  snould  perform  the 
function  better  than  the  State  is  another  matter. 

Mr.  Browne.  Mr.  Willcox,  if  I  quote  you  correctly,  you  stated  that 
a  national  necessity  would  be  a  perfectly  good  "reason  for  taking  over 
the  entire  plant  at  a  certain  location  at  the  end  of  its  50  years'  lease, 
and  if  at  tlie  same  time  you  stated  that  the  operations  of  any  plant 
are  limited  at  the  present  time  to  250  or  200  miles  in  length  and  width, 
did  you  not  qualify  your  '•  national  necessity  "  by  saying  the  national 
necessity  would  be  the  necessity  of  the  people  within  the  radius  of 
that  grant,  because  they  have  no  other  method  of  securing  what  they 
need? 

Mr.  Wnxcox.  The  national  necessity  is  very  different  from  the 
necessity  of  a  State.  The  State  will  determine  whether  it  is  neces- 
sary for  it  to  condenm  the  business  of  any  company  for  its  State 
purposes;  the  Federal  Government  v  ill  determine  for  itself  whetlier 
for  national  purposes  it  is  necessary  to  condemn,  and  that  the  State 
can  not  exercise  the  right  to  condemn  for  local  purposes.  I  concede 
absolutely  that  the  power  should  be  reserved  in  the  people  to  take 
over  hydro-electric  business  complete  as  an  entirety  for  public  neces- 
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sily ;  that  the  State  should  have  that  .right  in  the  State  and  the  Na- 
tion should  have  it  for  the  Nation. 

The  Chairman.  Mr.  Willcox,  just  a  moment.  We  must  get  through. 
You  have  read  the  Hetch  Hetchy  bill  I 

Mr.  Willcox.  I  have  not. 

The  Chairman.  Section  7  of  that  bill,  which  was  recently  passed 
and  is  now  a  law,  and,  in  fact,  it  was  approved  December  19,  1913, 
provides  this — and  I  would  say  to  the  gentleman  that  the  dam  site, 
only  part  of  which  was  owned  by  the  Federal  Government  and  part 
by  private  ownership,  which  is  in  a  national  park  and  public  land— 
the  dam  site  and  the  proposed  use  of  the  power  and  the  water  are 
within  the  State  of  California;  all  the  pipe  lines  are  in  the  State  and 
no  interstate  conditions ;  it  is  nonnavigable.  About  that  there  is  no 
question.    I  want  to  read  section  7.    It  is  short  (reading)  : 

Sec.  7.  That  for  and  In  consideration  of  llie  grnnt  by  the  United  States  as 
provided  for  in  this  act  the  said  grantee  shall  assign,  free  of  cost  to  the  United 
States,  all.ronds  and  trails  built  under  the  provisions  hereof;  and  further,  after 
the  expiration  of  five  3'ears  from  the  passiige  of  this  act  the  grantee  shall  pay 
to  the  United  States  the  sum  of  $15,000  annually  for  a  period  of  10  youra.  Nv 
ginning  with  the  expiration  of  the  Uve-ycar  period  befote  mentioned,  and  for 
the  next  10  years  following  $20,000  annually,  and  for  the  remainder  of  the  term 
of  the  grant  shall,  unless  in  the  discretion  of  Congress  the  annual  charge  should 
be  increased  or  diminished,  pay  the  sum  of  ^^^'.OOO  annually,  said  sums  to  be 
paid  on  the  1st  day  of  July  of  each  year.  I'ntil  otherwise  provided  by  Con- 
gress, said  sums  shall  be  kept  in  a  separate  fund  by  the  United  States,  to  t« 
applied  to  the  building  and  maintenance  of  roads  and  trails  and  other  improve- 
ments in  the  Yosemite  National  Park  and  other  national  parks  In  the  State  of 
Califomla.  The  Swretary  of  the  Interior  shall  designate  the  uses  to  ^le  in;ide 
of  sums  paid  under  the  yrovisions  of  this  section  under  the  conditions  specified 
herein. 

Do  you  or  do  you  not  say,  as  a  lawyer,  we  have  a  right  to  do  that! 

Mr.  WiLLC50x.  I  say  you  have  no  right  as  a  sovereign  to  make 
that  condition.  You  haa  a  right  as  a  contracting  party  to  make  that 
condition  acceptable  to  the  other  party;  and,  having  been  agreed  to, 
it  is  binding. 

The  Chairman.  An  act  of  Congress  is  not  an  agreement.  This 
is  an  act  of  Congress. 

Mr.  Willcox.  That  is  an  agreement,  regardless  of  the  fact  that 
it  is  an  act  of  Congress,  and  it  states  so  in  the  language  read. 

The  Chairman.  You  can  not  say  that  an  act  of  Congress  is  an 
agreement. 

Mr.  Willcox.  I  can  not ;  no.  I  do  say  that  an  agreement  may  be 
promulgated  by  act  of  Congress. 

The  Chairman.  I^t  me  ask  you  again.  I  want  to  get  your  opin- 
ion as  a  lawyer. 

Mr.  Tayix)r  of  Colorado.  Will  you  let  me  make  a  suggestion?  That 
is  not  only  a  contract,  but  San  Francisco  has  formally  accepted  that 
agreement  recently. 

Mr.  Kent.  It  is  a  contract  in  a  sense,  or  they  could  not  have  a 
contract. 

The  Chairman.  An  act  of  Congress  is  not  an  agreement. 

Mr.  Ta'I'lor  of  Colorado.  They  did  formally  accept  it. 

Mr.  Kkxt.  That  looks  like  absurd  argument.  We  could  not  sit 
here  and  force  San  Francisco  to  accept  it. 

The  CiiAiTiMAN.  I  do  not  think  we  need  to  debate  whether  an  act 
of  Congress  is  a  contract  or  not. 
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I^t  me  ask  you  another  Question.  The  Federal  Government  own- 
ing the  dam  site,  owning  tne  land  on  both  sides  of  a  nonnavigable 
stream  within  a  State,  you  as  a  banker  or  as  a  promoter  of  water 
power,  desire  to  build  a  dam  on  that.  Have  we  or  have  we  not  a 
power  under  the  Constitution  and  under  the  law  the  right  to  fix 
conditions  under  which  you  shall  use  the  land? 

Mr.  WiLLGOX.  I  think 

The  Chairman  (interposing).  The  rental  or  royalty? 

Mr.  WiLLcox.  I  think  that  is  a  question  not  finally  determined. 
I  do  not  know  what  the  Supreme  Court  will  do  with  it.  My  im- 
pression as  a  lawyer  is  that  you  have  the  right  to  fix  reasonable 
conditions. 

Mr.  Kent.  And  we  can  refuse  to  grant  anything  unless  we  get 
conditions  to  suit. 

Mr.  WiLLcox.  Absolutely;  and  those  conditions  depend  on  what 
Congress  puts  in  the  agreement  with  the  party  asking  the  grant. 

The  Chairman.  That  question  is  discussed  in  the  case  of  Camfield 
r.  United  States  (167  U.  S.,  624^,  where  it  is  held  that  the  United 
States  may  sell  land  or  withhold  it  from  sale.  And  in  the  case  of 
United  States  v.  Beebee  (127  U.  S.,  842)  it  is  held  that  it  may  with- 
hold from  sale  and  settlement,  and  that  it  may  also,  as  an  owner,  ob- 
ject to  its  property  being  used  for  grazing  purposes,  for  "  the  Gov- 
ernment is  chargea  with  the  duty  and  clothed  with  the  power  to  pro- 
tect the  public  domain  from  trespass  and  unlawful  appropriation." 

That  the  Federal  Government  may,  as  an  owner,  as  a  proprietor, 
and  not  in  a  sovereign  capacity,  sell  or  withhold  land. 

And  in  the  case  of  Stearns  v.  Minnesota  it  is  held  that  the  United 
States  can  prohibit  absolutely  or  fix  the  terms  on  which  its  property 
may  be  used ;  as  it  can  withhold  or  reserve  the  land,  it  can  do  so  in- 
de&iitely  (179  U.  S.,  243). 

It  is  true  that  the  United  States  do  not  and  can  not  hold  property 
as  a  monarch  may  for  private  or  personal  purposes.  (Van  Brocklin 
V.  Tennessee,  117  U.  S.,  158.) 

Now,  look  at  another  case:  Kansas  v.  Colorado  (206  U.  S.,  89). 
But  that  does  not  lead  to  the  conclusion  that  it  is  without  the  rights 
incident  to  ownership,  for  the  Constitution  declares,  section  3,  Article 
IV,  that— 

"  Congress  shall  liave  the  power  to  dispose  of  and  make  all  needful  rules  and 
regnlations  respecting  the  territory  or  the  property  belonging  to  the  United 
States." 

The  full  scope  of  this  paragraph  has  never  been  definitely  settled.  Primarily, 
at  least,  it  Is^  grant  of  power  to  the  United  States  of  control  over  its  property. 

There  is  no  one  here  who  doubts  these  facts. 

Mr.  WiLLCOX.  That  you  can  administer  it  along  these  lines? 

The  Chairman.  Yes,  sir.  The  case  of  Butte  City  Water  Co.  v. 
Baker  (196  U.  S.,  126)  shows  that  the  United  States  is  an  owner 
and  has  made  Congress  the  principal  agent  to  dispose  of  its  property. 
And  in  the  Camfield  case  referred  to  it  is  held  that  the  Government 
has  the  rights  of  an  ordinary  proprietor  to  maintain  its  possession 
and  prosecute  trespassers,  and  that  it  may  deal  with  such  lands  pre- 
cisely as  an  ordinary  individual  may  deal  with  his  farming  property. 

Can  the  Government  not  with  the  same  propriety  as  a  private  in- 
dividual fix  the  conditions  under  which  a  contemplated  water-power 
company  can  use  its  land? 
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Mr.  WiLLCox.  As  a  matter  of  legal  right  it  can,  but  it  can  not 
charge  for  water  power  as  such. 

The  Chairman.  What  do  you  call  section  8  of  the  bill  if  it  is  not  a 
charge  or  rental  of  water  power,  a  rental  deemed  satisfactory;  where 
is  the  difference? 

Mr.  WiLLcox.  There  is  no  difference. 

The  Chairman.  No  difference  at  all? 

Mr.  WiLLCX)x.  It  is  the  rental  which  the  grantee  agrees  to  pay. 

The  Chairman.  And  which  Congress  provided  he  should  pay, 
and  I  don't  think  anybody  will  doubt  the  ability  of  Congress  to  do 
that. 

Mr.  WiLLCox.  I  have  no  doubt  about  that  The  question  is 
whether  it  will  or  not. 

The  Chairman.  Yes;  that  is  the  question  which  it  is  perfectly 
proper  to  debate,  but  we  should  not  have  any  question  about  the 
power  of  Congress  to  do  that. 

There  was  some  testimony  here  this  morning  as  to  the  lease  of  the 
Pacific  Gas  &  Electric  Co.  As  I  recall  it,  I  believe  it  was  stated  that 
it  was  for  100  years. 

Mr.  WiLLCox.  I  said  that  my  impression  was  that  it  ran  for  from 
50  to  100  years. 

The  Chairman.  With  either  figure  you  would  not  be  quite  correct 
I  merely  wanted  to  get  it  straight  on  the  record.  Tne  loan  for 
$150,000,000  was  made  on  December  1, 1911,  and  it  is  due  January  1, 
1942,  which  makes  a  31-year  loan.  I  thought  the  record  ought  to 
show  that. 

Mr.  WiLLCox.  Those  loans  are  made  to  run  for  varying  terms  of 
years. 

The  Chairman.  If  they  can  ^et  a  loan  of  $150,000,000  for  31  years, 
why  was  it  so  essential  that  this  grant  should  be  made  a  perpetual 
one,  as  advocated  by  you  ? 

Mr.  WiLLCOx.  The  principal  reason  is  that  the  power  would  be 
developed  for  the  consumer,  and  because  on  a  short  lease  the  value 
to  be  turned  over  to  the  Government  must  be  amortized.  It  is  neces- 
sary on  short  leases  to  have  some  assurance  for  renewal,  and  the 
public  must  pav  back  in  the  form  of  earnings  to  the  company  a  suffi- 
cient amount  for  the  retirement  of  the  mortgage  on  every  cent  the 
company  has  borrowed. 

Mr.  Kent.  The  question  comes  up,  then,  as  to  what  they  should 
borrow  the  money  for. 

Mr.  Wii.Lcx)x.  Yes,  sir. 

Mr.  Kent.  Whether  it  is  for  legitimate  purposes  to  carry  on  the 
business  for  50  years.  And  at  the  end  of  50  years,  if  the  Government 
takes  it  over,  they  should  pay  what  the  property  is  then  worth. 

Mr.  WiLiiCOx.  They  ought  to. 

Mr.  Kent.  Not  for  good  will,  or  anything  of  that  sort,  but  what 
the  property  is  worth.  If  they  borrowed  money  for  any  other  pur- 
pose than  that,  then  thev  would  be  guilty  of  unlawful  acts. 

Mr.  WiLLCOx.  They  should  not  be  allowed  to  do  it. 

The  Chaibman.  Mr.  Stillwell,  the  committee  will  be  glad  to  hear 
from  you  now. 

Mr.  Stiixwell.  I  am  here,  Mr.  Chairman,  as  a  member  of  a  com- 
mittee representing  the  American  Institute  of  Electrical  Engineers, 
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but  I  would  rather  you  hear  Mr.  Townly  first.    He  is  also  a  member 
of  the  committee. 

The  Chairman.  All  right — Mr.  Townly.  Please  give  your  name 
and  address  to  the  reporter. 

STATEMENT  OF  MB.  CAIVEBT  TOWNLT,  165  BSOADWAT,  NEW 

TOEK  CITY. 

Mr.  Townly.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
am  here  with  three  other  members  of  the  committee  of  seven  to  rep- 
resent the  American  Institute  of  Electrical  Engineers.  We  came 
partly  at  the  kind  suggestion  of  the  Secretary  oi  the  Interior,  Mr. 
Lane,  who  communicated  with  Mr.  Stillwell. 

The  American  Institute  of  Electrical  Engineers  is,  as  its  name 
signifies,  a  body  of  electrical  engineers  nuniDerin^  something  over 
7,000,  of  which  there  are  some  6,300  or  6,500  residmg  in  the  United 
States,  and  the  rest  of  them  are  residing  at  different  places  through- 
out the  world.  The  objects  of  the  association  are  the  promotion  of 
the  theory  and  practice  of  electrical  engineering  and  its  art  and 
science.  It  is  not  in  any  sense  a  political  Dody;  our  members  are  of 
all  political  parties. 

We  are  not  attempting  here  to  advocate  or  oppose  this  bill ;  but 
we  have  come  to  offer  our  services,  if  the  committee  desires  to  have 
them,  and  only  to  that  extent  if  you  desire  information  along  the 
lines  with  which  we  are  familiar,  as  a  committee  of  experts  appear- 
inc;  here  without  compensation. 

This  committee  was  created  by  action  of  the  board  of  directors  of 
the  American  institute  for  the  purpose  of  giving  special  attention  to 
water  power.  There  are  seven  members  oi  the  committee,  of  whom 
but  three  were  able  to  be  present  here — Mr.  Stillwell,  Mr.  Dunn,  and 
myself.  Mr.  Stock,  who  is  a  past  president  of  our  institute,  was 
unable  to  come ;  Mr.  Lardner,  of  California,  wa5  added  to  the  com- 
mittee because  of  his  residence  in  the  far  West.  Mr.  Buck  and 
myself  have  been  past  presidents  of  the  institute,  and  Mr.  Finney 
served  on  the  board  of  directors  for  three  years. 

I  want  to  emphasize  this  fact,  Mr.  Chairman :  That  in  our  capac- 
ity as  engineers  we  wish  to  confine  our  testimony  to  two  things. 
First,  to  engineering  facts  and  allied  facts,  which  we  believe  are  en- 
tirely beyond  the  field  of  controversy  ana  which  any  of  our  mem- 
bers would  indorse;  and  second,  to  matters  of  information  based  on 
those  facts,  which  we  also  believe  are  entirely  beyond  the  pale  of 
controversy,  and  to  refrain  from  giving  our  opinion  on  matters  of 
law  and  feasibiliity  of  certain  features  of  the  bill  and  mattters  of 
that  kind.  We  do  not  want  you  to  look  on  our  testimony  as  indi- 
vidual opinions,  and  with  that  explanation  I  will  go  ahead,  if  I  may. 

Before  I  make  any  comment  on  the  immediate  matters  of  this 
biU,  I  would  like  to  say  a  word  about  two  phases  of  water-power 
development.  The  first  is  this :  That  even  if  all  restriction  of  every 
nature  were  removed  bv  the  Government  where  there  are  water 
powei-s  on  the  public  domain,  it  is  probable  that  many  of  those, 
water  powers  would  not  be  developed;  that  is  to  say,  there  are  many, 
other  reasons  besides  the  handicapping  restrictions  discussed  here, 
for  there  are  so  many  water  powers  that  can  not  be  developed  at  all;  it 
niay  be  superfluous  to  say  it,  but  I  have  to  say  that  many  people 
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have  a  misleading  idea  pf  the  general  value  of  water  power.  There 
are  many  water  powers  which  are,  of  course,  very  valuable;  there 
are  also  a  number  of  water  powers  which  can  not  be  commercially 
developed  at  all,  because  the  total  cost  of  producing  power  from 
those  sites,  compared  with  competing  sources  of  power,  would  make 
it  commercially  impossible.  Steam  is  the  great  competitor  with 
which  water  power  has  to  compete. 

Much  has  been  said  in  times  past,  not  to  mention  what  has  been 
said  here,  about  the  diminishing  supply  of  the  Nation's  fuel,  and  the 
possible  increase  in  the  value  of  hydroelectric  development  as  time 
goes  on.  It  is  true  that  the  fuel  supply  is  diminishing  and  that 
the  cost  of  coal  has  been  gradually  rismg.  It  is  also  true  that  the 
improvements  in  science  and  art  of  producing  power  from  steam 
have  been  very  great  and  have  much  more  than  offset  the  increase  in 
the  cost  of  fuel,  and  so  for  many  years  past  the  cost  of  producing  elec- 
tric power  by  steam  has  steadily  fallen. 

So  there  are  not  waiting  around  in  all  corners  of  the  globe,  from 
our  information,  people  who  are  ready  and  anxious  to  develop  these 
hydroelectric  power  resources.  There  are  a  great  many  water  powers 
on  the  public  lands  of  commercial  possibilities.  We  are  thoroughly 
in  sympathy  with  the  idea  which  we  understand  causes  the  presenta- 
tion of  this  bill — the  development  of  the  Nation's  water  power,  for 
all  the  reasons  that  have  been  cited — and  it  is  our  information  that 
water-power  development  on  the  public  domain  has  been  at  a  stand- 
still, or  very  nearly  at  a  standstill,  for  a  considerable  time,  because 
•of  the  insecure  nature  of  the  permits  which,  under  the  law,  the 
tGovernment  is  permitted  to  grant. 

The  other  pomt  I  wish  to  emphasize  has  not  been  brought  out  here, 
except  by  inference,  and  that  is  the  hydroelectric  deyelojjment  of  any 
power  development,  either  by  water  or  steam,  has,  if  it  is  successful, 
a  continuous  growth  from  the  time  it  begins  to  give  service  through- 
out its  life.  It  does  not  spring  into  teing  as  a  completed  entity. 
Various  estimates  may  be  made  as  to  the  rate  of  that  growth;  I  have 
heard  it  stated  all  the  way  from  5  to  10  to  25  to  30  per  cent  a  year. 
Opinions  may  differ  as  to  what  the  rate  would  be,  and  I  would  not  un- 
dertake to  say  what  it  would  be ;  but  unless  the  future  development  is 
contradictory  to  what  it  has  been  in  the  past,  there  will  be  a  continu- 
ous growth  in  the  future,  and  that  demands  a  continuous  investment 
for  facilities  with  which  to  take  care  of  that  growth. 

This  bears  on  the  discussion  already  had  on  this  bill  with  respect 
to  security  and  length  of  tenure.  You  might  say  that  it  was  neces- 
sary to  have  one  length  of  tenure  or  another,  25,  30,  or  75  years; 
that  question  might  be  debatable;  but  whatever  the  correct  teniae 
is,  we  can  not  escape  from  the  fact  that  as  time  goes  on  that  tenure 
becomes  shorter,  whereas  the  need  for  getting  additional  money  con- 
tinues without  abatement.  So  as  you  approach  the  end  of  any  fixed 
time  of  whatever  length,  the  question  is  uppermost  in  the  minds  of 
those  responsible  for  directing  the  enterprise,  "  How  are  we  going 
to  provide  funds  for  the  continued  increase  in  our  service?'^  In 
fact,  as  you  come  down  to  the  last  10,  5,  or  3  years,  before  the  term 
is  about *^to  expire,  you  will  find  that  you  must  have  some  means  to 
insure  the  investor  that  his  money  will  not  be  forfeited.  Otherwise 
you  would  never  get  anybody  to  invest  money  in  such  projects. 
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Our  committee,  Mr.  ChairmaD,  does  not  represent  any  interests  or 
groups  of  interests;  we  are  not  water-power  people  in  tne  sense  that 
we  are  financially  interested  with  bankers  m  the  development  oi 
water  powers;  but  the  American  Institute  of  Electrical  Engineers,  at 
many  members,  I  should  say,  are  electrical  engineers  called  upon  to 
design  the  electric  part  of  water-power  plants  and  are  called  in  a 
consulting  capacity  by  the  people  who  are  to  provide  the  funds. 
There  are  many  difficulties  and  obstacles  in  the  way  of  securing  the 
proper  Qnancial  support  of  these  propositions ;  therefore  we  think  it 
is  of  the  utmost  importance  to  bring  to  your  attention  this  feature 
of  growth.  I  have  not  noticed  that  this  has  been  brought  out  in  thd 
discussion  that  has  taken  place.  This  bill  provides  in  one  section 
for  the  taking  over  by  the  Government  of  the  properties  of  the 
grantee,  and  we  disclaim  any  intention  or  desire  of  saying  what 
the  law  is  or  should  be  in  this  matter ;  we  are  unable  to  say  how  thig 
ought  to  be  done,  by  one  method  or  another ;  but  I  do  want  to  em- 
phasize the  fact  that  these  water  powers  will  be  handicapped  as  to 
their  development  and  usefulness  unless  some  means  is  provided 
not  only  for  the  safety  of  the  original  investment,  but  for  the  safety 
of  the  continuing  investment  which  must  be  made  from  year  to  year 
as  the  life  of  the  development  of  the  power  progresses. 

Referring  to  the  question  of  the  growth  and  extensioh  of  hydro- 
electric systems  and  its  regulation  as  to  price  and  rates,  I  want  to 
refer  a^in  to  competition  with  steam  power.  Water-power  service 
is  admittedly  inferior  to  steam  service  in  every  particular  except 
that  of  cost.  There  is  no  feature  of  hydroelectric  service  which  a 
consumer  would  rather  have  than  he  would  steam,  unless  it  is  that  he 
gets  it  for  less  money,  so  that  the  price  to  be  charged  for  hydro- 
electric power  must  not  only  meet  the  competing  steam  rate,  but  it 
must  compete  with  it.    It  must  be  lower. 

The  Chaibman.  Why  is  that  true? 

Mr.  TowNLT.  Because,  Mr.  Chairman,  in  the  first  place,  a  steam 
plant  is  usually  located  near  its  market.  You  can  alwavs  find  a  loca- 
tion for  a  steam  plant  within  a  reasonable  distance  of  the  community 
to  be  served.  By  having  it  near  by  it  escapes  entirely  two  things — 
the  risk  of  interruption  Dy  the  breaking  down  of  a  long  transmission 
line  and  it  also  escapes  the  difficulty  of  regulating  the  service  over 
such  a  line.  Those  are  two  important  elements.  Does  that  answer 
your  question,  Mr.  Chairman? 

The  Chabmi AN.  Yes. 

Mr.  Tayix)b.  The  service  does  not  depend  alone  on  the  flow  of 
water? 

Mr.  TowNLT.  No,  sir. 

Mr.  Taylor.  There  are  a  hundred  things  that  might  interfere  with 
a  water-power  plant? 

Mr.  TowNLT.  Yes,  sir;  there  are  many  things  which  make  it  leav 
reliable. 

Mr.  Kent.  In  his  remarks  yesterday  Mr.  Fisher  spoke  about  the 
fact  that  it  was  customary  in  California  for  water-power  plants  to 
he  supplemented  by  steam — that  they  worked  together;  in  other 
words,  a  big  power  company  would  find  it  necessary  to  have  its 
water-power  plant  supplemented  by  a  steam-power  plant;  and  so 
they  would  not  be,  in  tnat  case,  competitive. 
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Mr.  TowNLY.  That  is  quite  true.    It  is  universally  regarded  as 

food  practice  to  supplement  hydroelectric  plants  with  steam  plants; 
ut  I  was  not  referring  to  any  particular  locality,  but  merely  in- 
tended to  bring  out  the  point  that  the  inducements  to  invest  in  hydro- 
electric plants  were  not  as  good  as  those  for  investing  in  steam  plants. 
That  is,  irrespective  of  what  kind  of  Government  control  there  would 
be  of  water-power  plants. 

Mr.  Kent.  Then,  in  all  fairness,  as  we  consider  this  matter,  we 
shoulj^  remember  that  hydroelectric  power  in  the  majority^ of  cases 
is  not  sufficient  by  itself  to  furnish  tnat  continuity  of  service  which 
must  be  required  and  which  could  be  expected  of  steam  service? 

Mr.  TowNLY.  That  is  true. 

Now,  the  time  is  getting  late,  and  I  think  that  I  have  taken  up  all 
the  time  that  I  asked  for,  Mr.  Chairman.  But  there  are  some  other 
points 

The  Chairman  (interposing).  Go  ahead,  Mr.  Townly. 

Mr.  Taylor.  Give  us  any  special  views  which  you  have  concern- 
ing any  particular  features  of  the  bill. 

Mr.  TowNLY.  I  will  pass  over  the  questions  of  details  and  the 
wording  of  the  bill  whicn  I  believe  it  is  desired  to  change. 

The  Chairbl^n.  What  would  you  think  about  the  50-year  period, 
Mr.  Townly? 

Mr.  TowNLY.  I  think,  Mr.  Chairman,  that  whatever  period  you 
take,  imless  you  provide  for  some  treatment  of  the  matter  at  the  ex- 
piration of  the  period,  you  are  inevitably  going  to  create  a  serious 
difficulty  at  the  end  of  the  period. 

Mr.  Taylor.  You  think  the  service  and  everything  else  would  run 
down,  would  it  not? 

Mr.  TowNLY.  I  am  not  saying  so  much,  sir,  with  reference  to  the 
running  down  of  the  service,  though  that  is  true ;  but  the  growth  will 
fctop. 

Mr.  Taylor.  I  meant  that  the  whole  business  would  be  running 
down. 

Mr.  T0WNL7.  You  know  you  can  not  legislate  the  monejr  of  the 
private  investor  into  an  enterprise  like  this  which  he  knows  is  slowly 
dying  and  is  going  to  die  at  a  fixed  time  and  in  a  rather  short  time. 
We  have  to  state  that,  and  that  is  a  very  serious  difficultv ;  if  you  pro- 
vide for  a  term  that  must  expire  and  then  propose  to  make  a  new  aeal, 
as  might  be  done  in  this  bill 

Mr.  Kent.  We  have  that  situation  in  the  case  of  the  Chicago  Trac- 
tion Co.,  which  was  handled  by  a  board  of  supervising  engineers, 
and  when  the  city  took  it  over  they  had  to  pay  back  all  the  super- 
visors had  authorized  to  be  spent,  and  there  was  no  loss  to  the  inves- 
tors whatever;  they  got  $1.10  on  their  bonds. 

Mr.  TowNLY.  If  you  provide  in  some  way  in  this  bill  that  the  in- 
vestor would  get  back  what  he  put  in  for  himself,  you  would  elimi- 
nate some  of  the  difficulties.  That  brings  up,  of  course,  the  question 
of  charge.  I  have  listened  to  the  debate  here  to-day  as  to  how  they 
should  be  valued  and  how  they  should  be  controlled,  and  so  forth. 
T  would  point  out  this  difference  between  the  w^ater-power  situation 
and  the  Chicago  Traction  situation :  Here  the  people  have  not  got 
their  money  in  yet;  we  want  to  induce  the  development  of  water 
power  and  we  w^ant  to  expedite  it  and  support  it,  and  if  a  man  or 


WATER  POWER  BILL.  116 

group  of  men  are  asked  to  invest  in  water  power  and  are  confronted 
with  the  fact  that  the  supervision  of  their  expenditures  would  be 
taken  over  by  a  Government  or  State  official,  whatever  it  may  be,  at  a 
set  time,  such  as  you  refer  to  in  the  case  of  the  Chicago  Traction  Co., 
I  think  you  would  have  to  concede  that  ;^ou  would  be  doing  some- 
thing that  would  act  as  a  deterrent  to  the  investors. 

Mr.  Kent.  In  the  case  of  the  Chicago  Traction  Co.,  they  got  $1.10 
on  their  bonds  and  in  that  way  they  not  only  got  their  money  that 
they  invested,  but  found  it  a  profitable  investment. 

3ir.  TowNLY.  I  think,  sir,  that  the  success  of  that  enterprise  is 
very  commendable;  but  I  do  not  think  that  ought  to  mislead  us  in 
arriving  at  any  conclusion  with  reference  to  this  bill  here.  It  seems 
to  me  tfiat  nobody  at  this  time  can  now  say  what  the  rate  of  return 
is  going  to  be  25  or  50  years  from  now,  whether  it  will  be  an  attrac- 
tive rate  or  not. 

Mr.  Kent.  Is  not  it  all  a  question  of  ultimate  risk  anyhow? 

Mr.  TowNLY.  Certainly. 

Mr.  Kent.  We  must  provide  in  this  bill  the  element  of  risk,  and 
it  is  much  higher  than  existed  in  the  case  of  the  traction  company 
in  a  big  city. 

Mr.  TowNLY.  It  must  be  higher  and  should  not  be  attempted  to 
be  fixed  at  this  time.  You  can  not  attempt  to  fix  by  legislation  what 
a  rate  of  interest  is  going  to  be,  what  will  be  allowed,  at  some  time 
in  the  future,  because  in  the  case  of  water  power  it  must  compete  in 
its  attempt  to  secure  capital  with  all  the  other  industries. 

Mr.  EIent.  You  would  not  believe  that  in  authorizing  a  grant  we 
can  permit  them  to  double  up  capitalization  and  take  that  rake-off 
to  start  with  ? 

Mr.  TowNLY.  No ;  I  would  not  draw  in  the  bill  any  such  provi- 
sion as  that.  I  would  take  every  reasonable  precaution  against  that, 
but  I  would  not  attempt  now  to  fix  the  rate  of  return  which  would 
be  allowable  for  50  years  hence.  The  point  I  wish  to  make  is  that 
the  water-power  developments  or  25,  30,  or  40  years  hence  will  be 
big  affairs,  and  the  financial  investor  should  ask  for  his  money  the 
highest  rate  of  return.  If  it  should  transpire  that  the  attractiveness 
of  inducements  of  other  industries  showed  to  such  advantage  over 
water-power  inducements^  the  latter  would  have  difficulty  in  finding 
the  proper  financial  backing. 

Mr.  Kent.  Certainly  5  or  6  per  cent  would  be  a  reasonable  profit 
in  all  future  time  for  the  small  investor.  On  the  other  hand,  if  a 
man  goes  into  it  with  the  idea  of  getting  a  much  larger  profit,  he 
would  expect  to  take  more  risk. 

Mr.  TowNLY.  Yes;  the  less  the  risk  the  lower  the  rate  of  return; 
bnt  I  think  it  would  be  unsafe  to  try  to  say  that  it  should  be  a  certain 
per  cent. 

Mr.  Kent.  We  are  not  trying  to  do  that  I  was  just  trying  to 
work  out  your  view ;  that  is,  the  elimination  of  the  element  of  risk 
and  a  reasonable  assurance  of  a  reasonable  profit. 

Mr.  TowNLY.  Yes,  sir ;  that  is  a  most  important  f eature^  I  believe, 
the  most  important  thing  to  be  considered  in  this  proposition. 

I  have  discussed  with  the  other  members  of  the  committee  more  at 
length  that  question  than  almost  any  other  one,  as  to  what  would 
be  the  proper  tenure  for  the  Government  to  allow,  and  that  would 
be  such  as  to  be  acceptable  to  the  investor. 
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Mr.  Taylor.  Have  you  arrived  at  any  conclusion  which  you  could 
give  us  in  a  concrete  xorm  ? 

Mr.  TowNLY.  I  am  afraid  we  have  not.  It  is  rather  difficult,  par- 
ticularly after  listening  to  the  objections  that  have  been  made  here 
to-day  on  the  part  of  the  various  members  of  the  committee.  My 
own. view  about  the  necessity  for  eliminating  the  tenure  is  perhaps 
different.  It  seems  to  me  that  the  principal  thing  that  is  desired  is 
to  afford  an  opportunity  to  develop  these  water  powers.  There  is  no 
desire  on  anybody's  part  that  this  enterprise  should  stop  at  the  end 
of  a  fixed  tenure ;  the  idea  of  having  a  limited  tenure  is  to  give  addi- 
tional measure  or  control.  If  we  could  be  assured  that  this  tenure 
if  continued  would  never  be  abused,  then  nobody  would  want  to 
stop  it ;  but  it  is  necessary  to  provide  for  possible  future  abuses  of 
that  provision ;  that  probably  accounts  for  the  suggestion  regarding 
a  limit  of  tenure. 

The  Chairman.  You  recognize  that  it  is  absolutely  impossible  to 
even  think  or  talk  about  anything  about  giving  a  perpetual  grant. 

Mr.  TowNLY.  I  would  not  ask  for  that;  in  fact,  we  are  not  here  to 
ask  for  anything. 

Mr.  Kent.  You  are  basing  your  argument  on  pure  theory! 

Mr.  TowNLY.  Yes,  sir. 

The  Chairman.  It  has  been  put  in  evidence  here,  or  stated  by 
somebody,  that  there  was  200,000,000  horsepower  available  in  this 
country.    Do  you  agree  that  is  a  fair  estimate  of  it? 

Mr.  TowNLY.  Two  hundred  million  ? 

The  Chairman.  Yes,  siv. 

Mr.  TowNLY.  I  think,  sir,  that  is  a  very  liberal  figure.  I  have 
here,  and  I  was  going  to  ask  permission  to  leave  this  statement  with 
the  committee,  some  figures  that  have  been  prepared  by  a  committee 
of  the  American  Institute  of  Electrical  Engineers  on  certain  under- 
lying principles  governing  water-power  development.  These  were 
Prepared  and  submitted  to  the  United  States  National  Waterway 
lommission  in  1911,  and  as  it  is  a  statement  of  facts  which  do  not 
change,  I  thought  it  would  be  well  to  submit  them.  These  figures 
are  just  as  true  to-day  as  they  were  then,  and  they  set  forth  much 
more  concisely  than  I  could  certain  facts,  and  if  agreeable  to  the 
committee  I  will  leave  them  with  you. 

The  Chairman.  You  think  that  would  be  valuable  for  the  record? 

Mr.  TowNLY.  Yes,  sir. 

The  Chairman.  How  long  a  publication  is  it? 

Mr.  TowNLY.  Seven  pages. 

The  Chairman.  Unless  there  is  objection  to  having  that  go  into 
the  record,  it  will  be  inserted  at  this  time. 

Mr.  Thompson.  I  would  suggest,  Mr.  Chairman,  that  it  appear 
at  the  end  of  Mr.  Townly's  statement. 

The  Chairman.  All  right.    Give  it  to  the  reporter  and  he  will  put 
it  in  at  the  end. 

Mr.  Thompson.  I  thought  he  was  in  the  midst  of  some  statement 
or  some  suggestion  there. 

Mr.  TowNLY.  I  was  answering  the  question  of  the  chairman  with 
regard  to  the  amount  of  horsepower  available. 

The  Chairman.  Does  that  statement  answer  it? 

Mr.  TowNLY.  This  is  a  brief  statement,  prepared  by  the  public 
policy  committee  and  advisory  members  of  the  American  Institute, 
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and  presented  at  a  public  hearing  before  the  United  States  National 
Waterways  Commission,  in  Washington,  November  21,  1911.  It 
furnishes  an  estimate  of  the  water  power  which  is  within  reasonable 
reach  of  commercial  markets ;  that  is,  water  powers  which  are  com- 
mercially feasible  to  develop.  It  puts  it  at  about  35,000,000;  of 
course,  there  is  much  more  horsepower  than  that,  but  a  large  part  of 
it  is  apparently  too  expensive  to  develop  or  in  districts  too  remote 
from  the  market  for  current,  and  thereiore  unlikely  to  be  commer- 
cially valuable. 

Tlio  Chairman.  You  agree  there  is  only  3  per  cent  of  the  total 
output,  or  the  total  possible  output,  has  been  developed? 

Mr.  TowNLY.  I  have  not  the  figures  here. 

The  Chaikman.  It  was  stated  that  6,000,000  horsepower  was  in 
use,  but  that  there  was  200,000,000  available  in  the  United  States. 

Mr.  Tow:nly.  I  think  that  200,000,000  is  a  rather  high  figure,  at 
least  for  commercial  possibilities. 

The  Chairman.  As  to  the  6,000,000  now  in  use  ? 

Mr.  TowNLY.  I  could  not  say  whether  that  was  correct  or  not. 

The  Chairman.  Well,  granting  for  the  moment  that  those  figures 
are  even  roughly  correct,  vou  would  not  think  it  wise  to  put  in  this 
bill  a  specific  amount  for  horsepower  for  a  period  of  50  or  25  years? 

Mr.  TowNLY.  For  what  purpose? 

The  Chairman.  So  much  per  horsepower — a  fixed  rental. 

Mr.  TowNLY.  I  would  say  that  whether  you  use  a  fixed  amount 
per  horsepower — or  what  other  basis  you  may  decide  upon — it  is  ex- 
tremely important  to  fix  the  charge;  or  there  is  the  alternative  that 
you  must  provide  for  some  kind  of  readjustment,  and  that  introduces 
an  element  of  uncertainty  in  the  case  which  acts  as  a  deterrent  to 
the  investor. 

TVTiether  you  make  it  a  high  rental  charge  or  a  low  rental  charge  is 
a  matter  of  policy ;  and  it  has,  of  course,  been  pointed  out  that  the 
lower  the  charge  the  greater  number  of  water  powers  it  is  prob- 
able will  be  developed. 

The  Chairman.  Well,  what  would  you  think  would  be  a  reasonable 
charge?  What  would  be  a.  reasonable  charge  in  one  locality  might 
not  be  so  in  another. 

Mr.  TowNLY.  Possibly. 

The  Chahiman.  But  is  there  any  fixed  known  value,  any  precedent 
to  CO  by  to  know  what  should  be  charged  per  horsepower? 

Br.  TowNLY.  Of  course,  there  are  tolls  and  charges  in  various  cases 
which  you  might  say  were  precedents. 

The  Chairman.  Where  ?    In  Norway  ? 

Mr.  TowNLY.  Yes;  they  have  fixed  upon  a  charge  in  Norway  and 
various  countries,  but  what  I  was  going  to  say  is  this:  There  would 
be  some  water  powers  developed  in  spite  of  almost  any  charge,  be- 
cause they  would  obviously  be  very  profitable;  then  there  will  be  some 
that  will  never  be  developed  because  you  could  not  compete  with 
others.   Between  those  two  extremes  there  are  grades  all  the  way  up. 

,  Mr.  Tatlor.  The  amount  developed  would  depend  on  the  condi- 
tions that  are  imposed  by  the  Government? 
Mr.  TowNLY.  Certainly,  sir. 

The  Chaikman.  Having  that  in  mind,  that  would  make  it  neces- 
sary to  leave  some  discretion  to  the  Secretary  of  the  Interior  to  fix 

s  rate? 
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Mr.  TowNLY.  Unless  you  abandon  the  policy  of  having  the  Federal 
Government  attempt  to  get  any  revenue  from  these  water  powers. 
If  you  simply  want  to  reserve  title,  as  was  suggested  by  some  one,  or 
if  you  only  want  to  get  a  nominal  sum  in  order  to  secure  the  proper 
regulation,  you  might  impose  a  very  small  charge  of  some  kind  which 
would  be  insignificant  in  considering  the  cost  of  development  and 
operation.  But  if  you  want  to  take  the  other  viewpoint  and  obtain 
revenue,  you  are  right.  I  would  agree  with  you  that  some  powers 
would  stand  a  much  higher  charge  than  others. 

The  Chairman.  Are  you  aware  that  this  bill  will  turn  back  to 
the  State  the  proceeds — whatever  profit  is  made? 

Mr.  TowNLY.  Yes,  sir. 

Mr.  Taylor.  All  the  net  profit,  for  there  is  going  to  be  a  large 
armv  of  administrators,  which  will  make  the  net  profits  much  smaller. 

Mr.  TowNLY.  I  am  not  competent  to  pass  on  those  questions.  They 
are  hardly  engineering  questions.  We  had  in  mind  one  thing:  That 
anything  we  could  do  to  make  simpler  and  easier  the  development  of 
these  additional  water  powers  is  of  great  advantage  to  the  public. 
Now,  this  fact,  however,  will  be  a  disadvantage  which  possibly  may 
not  have  occurred  to  you.  A  company  is  proposing  to  develop  a 
water  power ;  it  may  be  this  power  site  is  entirely  on  the  public  do- 
main ;  maybe  only  a  small  part  of  it  will  be  on  public  land,  and  that 
the  bulk  of  it,  the  falls  themselves  and  the  storage  reservoir,  and  all 
that,  are  on  private  lands  which  would  have  to  be  acquired  by  pur- 
chase, and  you  can  not  very  well  undertake  condemnation  proceed- 
ings until  the  company  is  in  the  saddle  and  everything  is  ready  to 
go  on,  its  right  of  way  secured,  etc.,  so  the  projectors  of  the  enter- 
prise will  know  what  to  expect. 

Assuming  you  will  vary  the  charge  for  land  taken  from  the 
public  domain,  your  projector  must  either  come  to  the  proper  Gov- 
ernment official  to  make  this  trade  for  these  lands  or  he  must  go 
first  and  acquire  these  other  private  lands  at  large  expenditure  of 
money  before  he  comes  to  the  Government.  If  he  comes  to  the  Gov- 
ernment officially,  the  fact  that  he  is  about  to  develop  this  water 
f70wer  may  cost  him  a  great  deal  more  to  get  the  private  land.  If 
le  could  know  that  there  were  certain  limits,  that  the  Government 
had  a  definite  policy,  for  instance,  that  the  officials  having  the  matter 
in  charge  would  not  attempt  to  extort  unreasonable  charges,  he  would 
be  pretty  safe  in  going  to  buy  the  private  land. 

Mr.  Raker.  I  would  like  to  ask  you,  Mr.  Townly,  in  your  observa- 
tion as  an  electrical  engineer,  for  the  purpose  of  general  discussion 
of  this  35,000,000  horsepower,  as  suggested,  or  the  200,000,000  sug- 
gested by  Mr.  Fisher  yesterday,  as  to  the  policy  of  the  Government 
to  adopt,  would  it  be  your  view  that  it  would  be  better  to  make  a 
nominal  charge  for  the  regulation,  or  to  make  a  charge  large  enough 
to  insure  a  revenue  to  the  Government? 

Mr.  TowNLY.  Well,  sir,  I  would  like  to  answer  that,  if  you  please, 
in  this  way:  If  you  make  the  charge  a  nominal  charge,  you  would 
encourafife  the  development  of  water  power  which  otherwise  would 
not  be  developed,  ana,  therefore,  if  it  be  the  policy  of  the  Govern- 
ment to  encourage  those  water  powers,  that  snoul^  be  the  plan.  I 
would  rather  be  excused  from  trying  to  advise  you  as  to  the  better 
plan,  however. 
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Mr.  Raker.  But  I  was  just  asking  from  your  experience  what  you 
thought  would  be  better  in  order  to  develop  these  water  powers — ^to 
furnish  cheaper  power,  and  I  agree  that  ought  to  be  done. 

Mr.  TowNLY.  We  are  certainly  very  earnest  in  urging  such 
measures  as  will  encourage  the  development  of  these  water  powers. 

Mr.  Raker.  My  question  resolves  itself  into  this:  Whether  or  not 
it  would  be  better  to  so  arrange  this  bill  as  to  insure  a  great  develop- 
ment of  these  water  powers,  rather  than  with  the  idea  of  receiving 
revenue. 

Mr.  TowNi^Y.  I  should  think  so ;  yes,  sir. 

Mr.  Raker.  With  that  idea  in  view,  the  States  wherein  the  public 
lands  are  located,  where  there  are  water-power  sites  to  be  developed, 
would  be  getting  a  much  larger  benefit  if  we  provided  for  the  larger 
development  than  they  would  if  we  simply  provided  for  development 
which  would  insure  the  Government  a  revenue. 

Mr.  TowNLY.  Mr.  Stillwell,  of  our  committee,  had  some  figures  on 
the  value  of  manufactured  products  jjer  horsepower.  Would  you 
mind  giving  them  those  figures,  Mr.  Stillwell  ? 

Mr.  Stildwell.  I  have  them  here,  and  I  think  they  are  pertinent 
to  this  question. 

The  Chairman.  We  will  let  Mr.  Stillwell  put  those  in  his  hearing. 

Mr.  Taylor.  Would  it  not  be  better  for  the  West  to  have  as  low  a 
rate  as  possible,  even  though  we  never  got  a  dollar  out  of  it;  simplv 
a  rate  that  would  pay  for  administration,  and  not  try  to  get  a  hign 
rate  for  the  purpose  of  raising  revenue  ? 

Mr.  TowNLY.  I  should  say  it  would  be  better  to  have  rates  as  low 
as  possible  in  order  to  encourage  the  development  of  water  power, 
because  of  the  consequent  growth  of  the  community. 

Mr.  Taylor.  And  not  try  to  make  them  return  any  revenue  ? 

Mr.  TowKLY.  I  think  you  would  get  it  back  many  times  over  in 
other  wavs. 

T])e  Chairman.  I  am  inclined  that  is  the  proper  thing  to  do — a 
nominal  charge,  with  full  power  to  regulate  and  see  to  it  tlmt  the 
washerwoman  uses  electricity  in  her  house  to  work  with,  and  that 
every  advantage  goes  to  the  ultimate  consumer.  Now,  with  that  in 
mind,  what  would  you  say  about  the  tenure  of  the  lease?  If  we  pro- 
ceed on  the  theory  of  nominal  sums  without  any  returns  practically 
at  all,  what  would  you  say  about  the  ^enure?  What  do  you  think  we 
would  have  to  make  it  in  order  to  get  capital  to  take  hold  there  ? 

Mr.  EIent.  And  with  the  assumption  that  at  the  end  of  the  term 
we  would  pay  for  every  legitimate  dollar  that  had  been  put  into  the 
business? 

Thf)  Chairman.  And  then  have  the  full  power  to  fix  rates.  I  do 
not  think  we  ought  to  have  any  strings  to  it.  And  we  can  not  have 
anything  that  will  smack  of  a  perpetual  grant,  or  that  can  not  pass. 

Mr.  TowNLY.  I  have  no  information  on  which  to  base  an  opinion 
as  to  what  would  go  through  Congress,  but  I  can  tell  you  from  an 
economic  standpoint  that  if  the  provision  is  made  as  suggested  by 
Mr.  Kent,  that  the  investment  is  absolutely  secure  at  the  termination 
of  the  term  and  that  the  term  of  operation  should  continue  until  this 
was  exercised — that  is,  the  right  of  the  Government  to  take  it 
over 

The  Chairman.  There  should  be  no  twilight. zone  about  that. 
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Mr.  TowNLY  (continuing) .  Then  the  length  of  term  would  not  be 
such  a  vital  matter.  Now,  bonds  are  issued  under  different  circum- 
stajices  for  different  purposes.  It  has  been  pointed  out  that  bonds 
were  issued  at  some  place  for  31  years.  I  have  known  of  cases  in 
which  there  were  bonds  issued  for  40  or  50  years.  If  you  limit  the 
term,  or  make  it  a  short  term,  you  therefore  limit  the  market  for 
your  bonds  because  you  cut  out  those  people  who  do  not  want  short- 
term  bonds.  If  you  permit  50  years,  you  broaden  your  market.  And 
you  get  a  smaller  burden  on  your  property  by  reason  of  having  a 
wide^'  market.  It  seems  to  me  you  would  be  justified  in  making  a 
50-year  term. 

The  Chairman.  And,  going  on  a  50-year  basis,  what  would  now 
seem  a  reasonable  and  just  rate  in  the  light  of  the  enormous  possi- 
bilities of  the  development  of  water  power  at  the  end  of  20  or  30 
years  might  be  grossly  inadequate. 

Mr.  TowNLY.  I  do  not  believe  you  could  fix  a  rate  now,  whether 
you  call  it  an  interest  rate  of  rental,  anything  with  respect  to  profit 
that  anyone  could  pay,  would  be  a  satisfactory  rate  50  years  from  now. 

I  have  assumed  that  the  regulation  of  rates  would  be  by  a  properly 
constituted  commission,  whether  under  the  State  or  the  t  ederal  Gov- 
ernment. 

Mr.  Taylor.  Let  nie  make  a  suggestion.  These  power  sites  and 
the  whole  plant  would  be  subject  to  the  regulation  of  the  utilities 
commission  anyway  as  to  their  rate  of  service,  capitalization,  etc. 

Mr.  TowNLY.  If  you  give  liberal  length  of  term  and  then  impose 
fixed  regulation  of  rates  for  service  you  are  doing  two  things:  You 
are  going  to  insure  capital  and  you  are  going  to  secure  better  service 
for  the  consumer.  If  you  do  that  you  would  cover  the  ground. 
There  is  a  serious  question,  which  was  referred  to  here  by  a  former 
speaker,  as  to  the  growth  of  the  business,  which  would  Kill  off  in- 
vestment in  auxiliary  plants,  in  transmission  lines^  etc.,  at  the  end  of 
50  years;  that  is  a  very  real  difficulty,  but  I  think  it  would  be  capable 
of  solution  on  30.  There  are  two  extreme  cases :  One  case  would  be 
where  the  development  of  water  power  throughout  the  period  of  the 
grant  would  all  oe  made  on  public  lands — I  mean  the  actual  pow«r 
plant,  waterways,  and  dams  on  the  public  land — and  that  the  only 
thing  extending  on  private  land  would  be  the  transmission  lines,  etc. 
Then  there  would  be  the  other  extreme,  where  the  water  power  on 
the  public  domain  would  be  comparatively  a  small  part  of  tne  power 
system,  such  as  the  case  with  the  Pacific  Gas  &  Electric  Co.,  with  a 
very  small  portion  of  the  system  on  the  public  domain  as  compared 
with  the  total  equipment. 

Mr.  Kent.  It  seems  to  me  that  it  is  the  way,  by  every  means  in 
our  power  lo  protect  the  consumer  .and  the  public,  and  if  that  may 
be  secured  by  a  little  plant  on  the  public  domain,  or  most  on  private 

Sroperty,  ^ve  should  provide  for  that.    I  think  we  are  justified  in 
oing  tliat  in  the  public  interest. 

Mr.  TowNLY.  I  think  you  are,  Mr.  Kent.  I  earnestly  agree  with 
you  that  you  should  protect  the  consumer  and  protect  the  Govern- 
ment's rights,  but  I  would  add  at  the  same  time  that  in  order  to 
secure  these  water-power  developments,  you  must  make  the  invest- 
ment attractive  enough  to  insure  development.  The  trouble  with  the 
law  up  to  date  has  been  that  there  was  protection  for  the  public  and 
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too  much  exercise  of  power  on  the  parfc  of  the  Government,  and  so  no 
investor  would  go  into  it. 

Mr.  Kent.  I  think  we  should  make  perfectly  safe  legitimate  in- 
vestment ia  this  proposition,  and  that  we  should  insure  a  reasonable 
profit  without  undue  risk.  I  think  we  should  do  our  full  duty  in  that 
respect. 

Mr.  TowNLY.  I  think  that  is  quite  right,  sir.  But  don't  let  us  pro- 
tect the  consumer  so  far  that  we  will  keep  the  investor  out. 

Mr.  Brown.  Could  the  average  value  of  undeveloped  dam  sites  on 
the  public  domain  bear  as  much  as  5  per  cent  relation  to  the  total 
cost  and  value  of  the  going  concern  in  developing  hydroelectric 
energy  found  through  its  territory,  on  a  very  rough  guess?  What 
proportion  of  the  whole  financial  project  are  we  now  able  to  use 
when  we  talk  about  undeveloped  dam  sites? 

Mr.  TowNLY.  That  is  a  very  diflScult  question  to  answer,  and  I 
hesitate  to  generalize.  I  think  it  is  safe  to  say  that  the  different 
power  hous<5s,  etc.,  of  hydroelectric  development  frequently  cost  not 
more  than  50  per  cent  of  the  total. 

You  understand  that  the  actual  cost  of  hydroelectric  development, 
so  far  as  it  applies  to  the  dam,  storage  reservoir,  the  power  house, 
etc.,  varies  over  a  very  wide  range. 

Mr.  Brown.  I  mean,  generally,  that  you  would  approximate  the 
value  of  the  dam  site  at  not  more  than  half? 

Mr.  TowNLY.  I  would  think  so. 

Mr.  Brown.  That  brings  it  down  generally  to  50  per  cent  of  the 
total. 

Mr.  TowNLY.  It  would  be  probably  less  than  that. 

Mr.  Johnson.  For  instance,  I  know  of  a  plant  which  has  about 
$40,000  invef»ted;  a  portion  of  its  canal  or  ditch  is  located  on  the 
public  domain.  I  think  there  is  3,150  feet,  occupying  something 
more  than  half  an  acre  or  ground  of  the  public  domain.  The  cost  of 
construction  of  that  ditch  would  be  about  $500,  as  against  $40,000 
invested  in  the  plant.  The  balance  of  the  plant  is  on  private 
property.  Would  it  be  possible,  in  view  of  cases  of  this  kind,  to  take 
a  definite  rate  or  percentage  it  should  pay  the  Government  for  the  use 
of  its  land? 

Mr.  TowNLY.  I  think  you  could  say  that  the  rate  paid  should  bear 
some  relation  to  the  value  of  the  land  used.  If  you  are  willing  to  put 
it  on  that  basis ;  if  you  undertake  to  fix  the  rate  per  horsepower  and 
divide  the  $500  into  the  ^0,000  to  get  a  rate  of  so  much  per  horse- 
power, you  would  find  the  charge  would  be  so  little  that  you  could  not 
calculate  it. 

Mr,  Johnson.  The  value  of  this  land  is  about  $1.25  an  acre. 

Mr.  TowNLY.  So  it  would  be  something  very  insignificant. 

Mr.  Johnson.  And  the  company  is  paying  the  Government  $15  a 
year  for  the  use  of  the  land. 

STATEMEirr  OP  LOTUS  B.  STIIIWEIX,  OP  NEW  YOEK  CITY. 

Mr.  Stillwell.  Several  of  the  matters  I  had  intended  to  bring 
to  the  attention  of  the  committee  have  been  touched  upon  by  others, 
and  I  will  not  go  over  them  again.  There  are,  however,  one  or  two 
points  on  which  I  would  like  to  lay  some  emphasis. 
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Referring  to  the  question  asked  Mr.  Townly  as  to  the  productive 
power  of  horsepower  under  average  conditions,  I  have  no  statistics 
here  later  than  1905,  but  I  have  some  for  that  year,  and  according 
to  these  statistics,  which  were  compiled  from  the  industrial  census 
taken  in  that  year,  for  each  horsepower  used  in  the  United  States  a 

Eroduct  worth  $1,150  resulted.  The  wages  paid  averaged  $248  per 
orsepower.  The  figures  were  used  by  Mr.  Putnam  and  myself  in 
some  work  prepared  for  the  first  congress  of  the  governors  held 
here  at  the  White  i{<  iist»  un(ier  Mr.  Koc^sevelt.  In  that  year  the 
manufacturing  of  products  amounted  to  $1,152  for  each  horsepower 
installed,  and  the  yearly  wages  of  the  men  amounted  to  $248  per 
horsepower.  The  value  of  the  product  manufactured  was  nearly 
$17,000,000,000 — ^seven  times  the  total  receipts  of  all  the  railroads. 

So,  it  is  evident  at  a  glance  from  these  figures  that  throughout  the 
country  in  general  the  ratio  of  value  of  product  per  horsepower 
utilized  in  various  States  is  surprising,  and  it  is  perfectly  evident 
that  no  benefit  can  come  to  the  public  from  the  result  of  placing  any 
tax  on  the  development  of  water  power.  Even  a  slight  accelleration 
of  the  rate  of  development  of  water  power  would  be  of  great  benefit 
to  the  people. 

I  would  like  to  say  just  one  word  in  regard  to  the  difficulty  which 
the  engineers  state  in  their  eflfort  to  keep  the  wheels  revolving.  We 
have  no  particular  ax  to  grind,  but  we  have  an  interest  in  this  matter, 
because  our  membership  comprises  the  men  who  are  in  general  in 
charge  of  developing  this  water  power  and  who  are  working  a  great 
many  hours  a  day  on  this  matter.  They  are  a  hard-working  lot  and 
are  engaged  in  the  factories  and  laboratories  and  in  the  fields  in- 
stalling electric-transmission  lines  and  keeping  them  in  operation. 
We  have  some  700  members  on  the  Pacific  coast  at  this  time,  and  they 
are  an  enterprising,  hard-working,  deserving  lot  of  men.  Our  in- 
terest in  this  thing  comes  not  only  from  the  fact  that  we  are  citizens 
who  wish  to  see  the  wealth  of  the  country  increased,  but  from  the 
fact  that  we  want  to  see  our  membership  busy  all  along  the  line  in 
the  introduction  of  this  art.  Now,  for  the  last  five  years  since  those 
permits  mentioned  this  morning  have  been  in  effect,  I  have  not  run 
across  in  my  experience  a  single  instance  in  which  a  new  water-power 
project  in  the  West  of  any  magnitude  has  been  financed. 

Mr.  Raker.  There  has  been  practically  a  cessation  of  development? 

Mr.  Stillweu^.  Practically  a  cessation  of  development.  There 
have  been  extensions  of  existing  plants,  which  were  absolutely  neces- 
sary. And  the  people  who  have  made  them  have  had  to  accept 
such  authorization  or  permit  as  they  could  obtain  j  but  in  my  per- 
sonal experience  I  do  not  know  of  a  case  where  an  important  water- 
power  cievelopment  on  the  public  domain  has  been  financed  and 
construction  actually  started  within  the  last  five  years. 

The  CiiAiR^kFAN.  You  would  want  to  except  the  Pacific  Light  Ca, 
would  you  not?    They  developed  within  that  time. 

Mr.  Stillwell.  As  an  extension.  They  were  in  the  business.  I 
was  referring  to  new  enterprises,  where  the  men  who  did  not  already 
have  their  money  invested  might  have  to  start  at  the  beginning. 
Those  people  were  embarked  in  their  enterprise  and  they  had  no 
choice  but  to  go  ahead.    That  is  a  very  important  point. 

Mr.  Townly  and  I  are  old  men  in  this  business;  I  think  there  is 
only  one  man  who  has  been  in  the  business  longer  than  I  have.    In 
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the  early  days  I  was  with  Mr.  Westinghouse  in  Pittsburgh^  and  I 
remember  that  we  had  plenty  of  schemes,  but  we  had  great  difficulty 
in  getting  anybody  to  put  up  the  money  to  back  them.  We  put  up 
the  first  electric  plant  in  the  West,  a  little  plant  of  100  horsepower 
at  Telluride,  Colo.,  and  that  was  installed  at  the  risk  of  the  Westing- 
house  Electric  Co.,  on  the  personal  request  and  urging  of  Mr.  Charles 
F.  Scott  and  myself  to  Mr.  Westinghouse.  We  asKcd  him  to  risk 
that  much  money  to  see  if  there  was  anything  of  commercial  possi- 
bility in  this  transmission  business.  In  1892,  I  went  out  all  throug;h 
the  West  where  Mr.  Westinghouse  sent  me  in  order  to  answer  this 

Juestion:  Is  it  worth  while  to  develop  the  water-power  systems? 
s  there  a  field  for  power  transmission?  In  those  days  it  was  almost 
impossible  to  get  anyone  to  invest  money  in  this  business.  These 
gentlemen  here  who  represent  the  bond  houses  know  that  the  bond 
merchant  is  a  very  useful  function  in  the  development  of  water, 
power  sites,  but  you  have  to  give  them  some  assurance  in  the  mat- 
ter. As  I  told  the  conservation  congress,  you  must  have  brains  and 
ability  to  labor,  and  you  must  have  water  running  down  hill,  but 
you  must  also  have  money,  and  you  can  not  make  money  run  up  hill ; 
it  won't  work.  And  you  gentlemen  know  that  we  will  have  to  make 
the  channel  attractive  through  which  capital  may  be  secured  for  an 
enterprise  of  this  kind. 

There  are  a  few  points  in  the  bill  that  I  would  like  to  mention. 
For  instance,  under  section  3  it  is  provided  that : 

Provided,  That  the  physical  combination  of  plants  or  lines  for  the  jx^^'nera- 
tion,  distribution,  and  use  of  power  or  energy  under  this  jtct  or  under  leases 
Riven  hereunder  may  be  permitted.  In  the  discretion  of  the  Secretary,  but  com- 
binations, ajrreements,  arrangements,  or  understandings,  express  or  Implied,  to 
Umlt  the  output  of  electrical  energy,  to  restrain  trade  with  foreign  nations  or 
between  two  or  more  States  or  within  any  one  State,  or  to  fix,  maintain,  or 
increase  prices  for  electrical  energy  or  service'  is  hereby  forbidden. 

Now,  it  seems  to  me,  that  it  would  be  tending  to  delay,  and  in 
many  instances,  perhaps,  prevent  a  company  operating  if  they  had 
in  each  instance,  where  they  found  it  necessary,  in  order  to  make  a 
new  connection,  to  get  the  permission  of  the  Secretary  of  the  In- 
terior. You  know  how  it  is,  the  farther  away  from  headquarters 
the  officials  are,  the  more  they  wish  to  appear  that  they  are  earnine 
their  salaries,  and  unless  there  is  a  very  good  reason  for  that,  I  woula 
keep  out  of  the  bill  everything  that  would  suffer  that  kind  of  red 
tape,  of  which  they  have  so  much  in  Germany.  I  was  talking  to  a 
man  not  long  ago  who  told  me  that  their  greatest  difficulty  was 
found  in  a  case  where  they  struck  a  subordinate  away  down  the  line 
who  was  absolutely  impossible  to  get  past  Now,  a  physical  con- 
nection with  an  aajacent  line,  I  think,  might  be  permitted  without 
reference  to  the  Secretary,  provided  that  the  public  is  properlj  pro- 
tected in  order  that  there  might  be  no  increase  in  price.  I  think,  as 
it  is,  the  provision  sufficiently  protects  the  public  in  the  matter  of 
price,  but  it  also  compels  you  to  go  to  the  Secretary  if  you  want  to 
make  a  physical  connection. 

Now,  with  reference  to  section  (>,  which  reads : 

Sec. 6.  That  in  lien  of  taking  over,  malntaininf?,  hnd  operating  the  properties, 
at  provided  in  section  five  hereof,  the  United  States  may,  at  Its  option,  and  at 
tbe  same  time  and  under  the  same  conditions  prescribed  in  said  section  five, 
take  over  and  lease  the  same  to  another  lessee  upon  such  terms,  under  such 
conditions,  and  for  auch  periods  as  applicable  laws  may  then  authorize,  upon 
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the  condition  that  the  new  lessee  shall  first  take  over,  acquire,  and  pay  for  the 
properties  of  the  first  lessee,  under  the  condition  and  in  form  and  manaer 
provided  in  section  five  hereof,  or  at  the  option  of  the  United  States  the  lease 
may  be  renewed  to  the  original  lessee,  upon  such  terms  and  conditions  and  for 
9uch  period  as  may  be  authoriSsed  under  the  then  existing  applicable  laws. 

The  question  is  this :  Does  that  mean  that  Congress  may  take  it 
over,  or  the  administrative  officer  decide  whether  it  shall  be  taken 
over?  If  the  latter,  I  think  there  is  a  very  serious  problem  pre- 
sented in  this  way.  Some  one  might  have  a  power  plant  that  I  would 
like  to  get  hold  of,  and  if  I  could  persuade  the  Secretary  that  it  is 
for  the  benefit  of  the  country  that  he  give  this  power  plant  to  me, 
and  let  me  take  it  over  and  operate  it,  it  would  be  better  than  to  let 
the  other  man  continue  with  it. 

It  occurs  to  me  that  these  power  plants  will  be  very  valuable,  10 
or  20  times  more  valuable  than  thev  will  be  at  the  beginning,  and  it 
seems  to  me  it  would  be  better  to  have  this  right  exercised  only  by 
Congress.     Of  course  that  is  looking  a  long  time  ahead. 

The  CiiAiR-AiAX.  You  recognize  that  there  is  generally  much  delay 
in  getting  a  bill  through  both  branches  of  Congress,  but  I  see  the  way 
that  reads  it  looks  as  if  it  is  the  United  States  which  has  to  do  that. 
But  supposing  the  termination  of  the  lease  came  during  an  interval 
of  Congress,  you  have  to  have  some  proviso  that  the  thing  should  go 
on  until  Congress  could  act. 

Mr.  Stillwkll.  In  my  hypothesis,  I  want  to  get  it  away  from  the 
other  man. 

The  Chairman.  The  Secretary  or  official  of  some  kind  should  be 
given  this  right. 

Mr.  Stillwell.  I  think  it  is  too  great  a  power  and  too  great  a 
temptation,  because  an  enterprise  that  puts  in  an  amount  of  money, 
and  in  the  first  five  years  grows  15  per  cent  per  annum,  if  that  went 
on  for  50  years,  it  would  be  a  very  large  organization,  and  it  would 
be  something  on  which  Congress  should  act,  if  circumstances  would 
make  it  advisable. 

The  Chairman.  In  small  irrigation  projects  it  would  not  be  large 
enough,  but  this,  of  course,  would  be  a  much  larger  concern. 

Mr.  Stillwell.  Certainly, 

Mr.  Eaker.  Still  the  temptation  would  be  there.  Assuming  those 
things 

The  Chairman.  But  if  the  lease  is  for  a  fixed  term,  just  as  you 
lease  a  house  or  a  farm  or  piece  of  vacant  property,  so  it  would  be 
with  a  water  power;  they  know  what  they  will  have  to  depend  on. 
So,  should  it  be  any  hardship  at  the  end  if  they  know  it  all  the  time! 

Mr.  Stillwell.  Of  course  they  will  amortize  whatever  they  put 
into  the  business. 

Mr.  Raker.  To  cover  the  entire  amount  they  put  inf 

Mr.  Stillwell.  Yes,  sir.  They  will  feel  that  they  should  have 
their  full  value  at  that  time — what  they  regard  as  their  full  value; 
they  will  amortize  that  difference.  This  billcovers  it  far  better  than 
an^hing  I  have  seen  before. 

The  Chairman.  You  do  recognize  the  necessity  for  Congress  to 
get  away  from  that  revocable  term? 

Mr.  SriLLWELL.  I  surely  do.  It  has  been  one  of  ^he  economic 
crimes  of  this  part  of  the  century. 
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The  Chairman.  Will  it  be  a  blessing  to  the  water-power  develop- 
ment of  the  West  if  we  offered  them  a  law  by  which  they  can  lease 
for  a  fixed  rental,  for  a  fixed  period  of  years,  so  they  will  know  pre- 
cisely from  the  first  to  the  last  exactly  what  their  rates  are  to  be  ? 

Mr.  Stillwell.  You  could  not  do  a  greater  thing  for  the  West,  in 
my  judgment.  It  is  the  most  important  problem  in  the  West  at  the 
present  time,  I  think. 

The  West,  as  you  knowj  has  a  large  portion  of  water  power  of  the 
country. 

Someone  asked  Mr.  Townly  how  much  was  available,  and  I  happen 
to  have  the  latest  figures  on  this  subject.  There  are  about  62,000,000 
horsepower  in  the  country,  as  a  whole,  which  might  be  developed,  if 
the  market  were  ready  for  it,  and  that  without  storage ;  with  storage, 
this  estimate  makes  it  200,000,000.  Now,  of  that  62,000,000, 
44,000,000  are  in  the  Western  States.  It  is  a  curious  fact  that  in  most 
parts  of  the  world  where  coal  is  lacking  water  power  is  available. 
That  is  true  in  Norway  and  Switzerland,  as  well  as  in  our  W^estern 
States. 

The  CsAiBMAN.  It  looks  like  a  stroke  of  fate,  does  it  not  ? 

Mr.  Stillwell.  Yes,  sir;  and  there  ought  to  be  every  possible 
thing  done,  consistent  with  the  public  good,  to  encourage  capital  to 
come  in  there  and  develop  these  water  powers,  and  thus  enable  these 
communities  to  be  built  up. 

The  Chaibman.  What  are  those  figures  from? 

Mr.  Stillwell.  This  is  a  census  e3;imate  from  Mr.  Layton,  and  is 
based  on  data  supplied  from  Government  reports. 

The  Chairman.  That  shows  the  water  power  possibilities  by 
States? 

Mr.  Stillwell.  Yes,  sir. 

Mr.  Raker.  I  think  that  should  go  into  the  record. 

The  Chairman.  All  right;  it  will  be  inserted  as  a  part  of  Mr. 
Stillweirs  statement. 

(The  table  referred  to  is  as  follows :) 

AvaUalfle  water  horaepotoer  hy  States  based  on  practicable  mawimum  develop- 

ment  without  storage. 


North  Atlantic  States: 

Maine 071, 000 

New  Hampshire 295,000 

Vermont 206, 000 

Massnehnsetts 273, 000 

Rhode  Island 16,000 

Connecticut 164, 000 

New  York 2,037,000 

New  Jersey 127,000 

Pennsylvania 821, 000 

Sonth  Atlantic  States: 

Delaware 13, 000 

Marjiand 146. 000 

District  of  Columbia 13, 000 

Virginia 1, 044, 000 

West  Virginia 1,261,000 

North  Carolina 1, 050, 000 

South  Carolina 812, 000 

Georgia 752,  000 

Florida 16, 000 


North  Central  States: 

Ohio 213, 000 

Indiana 141, 000 

Illinois 414. 000 

Michigan 352. 000 

Wisconsin 804, 000 

Minnesota 693, 000 

Iowa 45S.  000 

Missouri 195, 000 

North  Dakota 248, 000 

South  Dakota 90, 000 

Nebraska 430, 000 

Kansas 823, 000 

South  Central  States: 

Kentucky 236, 000 

Tennessee 013, 000 

Alabama 1, 132, 000 

Mississippi 76. 000 

Louisiana 2, 000 

Arkansas 73, 000 
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South  Central  States — Con. 

Oklahoma 250, 000 

Texas 061, 000 

Western  States: 

Montana 5, 197. 000 

Idaho 3, 080, 000 

Wyoming 1, 566, 000 

Colorado 2, 036, 000 

New  Mexico 527,000 

Arizona 2, 038, 000 

Utah 1.  5S1, 000 

Nevada 331, 000 

Washington 10,376,000 


Western  States — Con. 

Oregon 7, 935,  OOa 

California 9,382,000 


61, 678, 000 


SUMMARY. 

North  Atlantic  States 4, 910,  OOO 

South  Atlantic  States 5, 107, 000 

North  Central  States 4, 270, 009 

South  Central  States 3, 342, 000 

Western  States 44, 049, 000 


With  practicable  maximum  storage,  the  total  available  horsepower  in  the 
United  States  is  closely  estimated  at  200»000,000. 

Of  the  above  total  amount,  the  present  development  in  the  United  States  is 
about  6,000,000  horsepower. 

There  was  a  remark  made  here  yesterday  by  Mr.  Fisher  which 
illustrated  one  of  the  diflSculties  that  has  stood  in  the  way  of  the 
more  prompt  settlement  of  this  question.  He  said  that  in  view  of  the 
enormous  possibilities  of  further  improvement  in  the  art  of  utilizing 
fully  the  water-power  resources  of  the  country,  nobody  could  tell 
20,  30,  or  50  years  from  now  what  it  might  be  worth.  Now,  it  hap- 
pens that  the  only  mechanical  art  related  to  power  with  respect  to 
which  we  know  the  limit  is  hydroelectric  development.  A  cubic 
foot  of  water  falling  a  certain  distance  has  just  so  much  energy,  and 
with  our  present  turbine  we  can  get  from  75  to  80  per  cent  of  the 
energy  out  in  the  form  of  electric  current,  so  you  see  we  only  have  a 
margin  of  25  per  cent  for  possible  improvement.  The  converse  is 
true  in  regard  to  electric  light  and  power  developed  by  steam.  The 
plant  here,  which  supplies  these  lignts  is  worked  at  extremely  high 
efficiency,  yet  it  is  getting  only  about  8  per  cent  out  of  tlie  coal 
used.  The  theoretical  energy  of  that  coal,  as  represented  in  these 
lights,  is  but  about  5  per  cent  of  the  whole  8  per  cent  in  it  The 
point  I  wish  to  make  is  that  the  production  of  power  by  steam  may  be 
much  cheaper  than  it  is  to-day.  Some  gentleman  referred  to  the  fact 
that  the  cost  has  been  steadily  reduced  in  recent  years.  I  hanpen 
to  be  the  consulting  engineer  for  the  Interborough  Co.,  of  New  York, 
and  within  the  last  10  years  our  cost  of  power  has  gone  down  nearly 
50  per  cent,  produced  by  steam. 

Now,  the  only  bearing  that  has  on  this  is  that  this  is  not  a  case 
where  there  is  such  great  possibility  for  improvement  in  the  matter 
of  water  power  as  Mr.  Fisher  supposes.  There  is  every  possibility 
of  improving  proficiency  of  steam-generating  apparatus,  and  that 
fact  influences  the  investor  who  will  put  his  money  in  the  project. 

Mr.  Baker.  And  that  is  not  true  of  water  power,  you  mean  ? 

Mr.  Sttixwell.  Yes,  sir.  I  was  engineer  for  the  Baltimore  people 
when  they  were  investigating  the  utilization  of  the  Susquehanna.  I 
made  an  investigation  for  them,  and  they  were  largely  deterred  by 
their  feeling  that  the  perfection  of  the  steam  turbme  and  possibly 
of  the  gas  engine  produced  an  element  of  uncertainty  that  they  ^oulcl 
not  afford  to  face.  Mr.  Fisher  had  the  wrong  view  about  the  pos- 
sibilities of  water  power,  because  he  did  not  have  accurate  scientific 
knowledge  on  that  subject. 
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Mr.  Kent.  But  even  though  they  are  getting  75  or  80  per  cent  of 
the  full  water  power,  is  there  no  possibility  of  reducing  the  cost  of 
the  machinery  and  the  transmission  line? 

ifr.  Stillwell.  Yes,  sir;  there  is.  The  cost  of  machinery  has 
been  coming  down  steadily  and  for  overhead  transmission  lines  such 
as  you  have  in  the  West.  It  now  costs  $25  per  kilowatt,  while  10 
years  ago  it  would  have  cost  twice  that  much.  The  progress  of  the 
art  has  also  reduced  the  cost  a  great  deal  in  the  matter  of  transmis- 
sion, but  what  we  have  saved  has  been  eaten  up  by  the  fact  that  you 
have  to  go  so  much  farther  to  your  market.  It  has  really  not  been 
reduced  on  the  whole  in  view  of  this  fact. 

Mr.  Raker.  In  regard  to  the  charging  of  a  royalty  by  the  Govern- 
ment, from  your  observation  and  the  statement  which  you  have  made 
that  there  has  been  very  little  development  in  the  West  during  the 
past  five  years,  would  you  think  it  best  to  put  it  on  such  a  basis  that 
it  would  provide  a  revenue  for  the  Government,  or  just  make  it  a 
sufficient  amount  to  secure  the  proper  control  ? 

Mr.  Stillwell.  My  judgment  is  based  on  an  economic  result  to 
the  people,  and  that  is  that  a  nominal  rental  is  sufficient  to  secure  the 
proper  control. 

iir.  Raker.  In  other  words,  you  believe  the  public  would  get  bet- 
ter results  from  greater  development  of  the  water  power,  secure 
cheaper  power,  than  they  would  from  the  revenue  to  be  derived? 

Mr.  Stillwell.  I  think  so.  Of  course,  if  you  impose  a  charge  per 
horsepower  which  the  proposition  will  not  stand  in  its  initial  stages, 
that  would  be  fatal.  Another  point  that  Mr.  Fisher  mentioned  was 
a  clause  which  he  suggested  which  I  believe  if  you  had  in  the  lease 
would  kill  the  whole  proposition,  namely,  the  right  and  power  of 
the  Government  to  readjust  the  rental  at  intervals  during  the  fixed 
period  of  the  lease. 

Mr.  Raker.  That  would  be  just  as  bad  as  a  revocable  term  lease? 

Mr.  Stillwell.  Yes,  sir;  you  could  not  finance  it.  At  the  best 
they.must  face  local  regulation,  and  that  is  some  times  not  adequate. 
Tliey  do  not  scrutinize  capitalization  as  they  might,  though  it  is  get- 
ting increasingly  strenuous,  and  if  you  superimpose  another  indefi- 
nite and  unknown  regulation,  indefinitely  fixing  this  rate,  you  could 
not  find  anyone  willing  to  invest  money  in  it.  They  would  better 
go  out  and  put  their  mohey  in  a  real  estate  mortgage. 

Mr.  Raker.  Your  view  is  that  the  amount  fixed,  whatever  it  is, 
sliould  be  nominal  and  fixed  in  advance,  and  remain  during  the  fixed 
period  oif  the  lease  ? 

Mr.  Stillwell.  The  main  thing  is  that  it  must  be  definitely  under- 
stood at  the  start;  then,  as  an  engineer,  I  could  make  my  calcula- 
tion and  inform  my  client  just  what  he  could  expect. 

Mr.  Rarer.  From  your  experience  in  the  West  and  your  observa- 
tion in  the  East  with  the  plants  that  are  in  operation,  is  there  any 
monopoly  of  any  magnitude  existing;  and  if  so,  what  has  been  the 
occasion  of  it? 

Mr.  Stellwell.  I  have  not  had  a  great  deal  of  experience  in  the 
West  in  recent  years.  I  was  out  there  three  years  ago  and  looked 
over  the  situation  in  general ;  my  impression  is  that  I  do  not  think 
there  has  been  any  oppressive  monopoly.  I  do  not  know  of  any  case 
where  any  community  has  been  done  any  great  harm.    It  is  possible 
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in  some  cases  that  some  of  the  promoters,  the  original  men  who  are 
going  in  there,  were  able  to  get  a  very  handsome  return ;  but  I  say 
let  them  have  it.  The  benefit  to  the  community  has  been  well 
worth  it. 

Mr.  Raker.  It  is  coming  down  to  a  fixed  science  and  should  be 
regulated  accordingly. 

Afr.  Stillwell.  As  the  art  becomes  older  I  agree  that  the  mattjors 
of  rental,  capitalization,  etc.,  should  be  subject  to  proper  regulation 
by  commissions  or  otherwise. 

The  Chairman.  It  seems  to  me  we  are  on  a  very  important  matter 
there.  Supposing  that  the  lease  be  for  a  straight  60-year  period, 
as  was  suggested  by  Mr.  Pierce,  then  supposing  at  the  end  of  the 
25-year  period,  they  have  power  to  readjust  rates,  would  a  single  re- 
:adjustment  at  the  midway  period  of  25  years  strike  capital  as  much 
AS  you  think  a  general  provision  of  that  kind  would? 

Mr.  Stillwell.  An  adjustment  of  any  kind  at  the  end  of  25  years 
would  involve  an  amortization  for  the  risk  just  the  same  as  if  you  had 
a  readjustment  at  10-year  intervals  ? 

The  Chairman.  They  would  be  afraid  to  issue  bonds  for  a  period 
greater  than  that,  do  you  think  ?    This  would  be  in  addition  to  that. 

Mr.  Stillwell.  I  think  it  would  be  a  very  serious  burden. 

The  Chairman.  What  do  you  think  of  the  period  of  50  years! 
Is  that  not  pretty  long? 

Mr.  Stillwell.  Well,  I  do  not  see  any  objection  to  it  from  the 
standpoint  of  the  public.  Of  course,  you  provide,  here  that  the 
property  must  be  taken  at  a  fair  valuation. 

Tne  Chairman.  Still  as  it  stands  it  provides  taking  over  at  the  ac- 
tual cost.  Along  the  lines  of  Mr.  Pierce's  suggestion,  the  thought  I 
had  was  that  here  we  have  a  possible  200,000,000  horsepower  in  the 
United  States,  with  only  J5,000,000  in  use  now,  approximately  3  per 
cent,  and  it  appears  that  we  have  made  such  slight  headway  in  the 
development  of  the  total  available,  what  might  be  a  reasonable  charge 
in  40,  50,  or  75  years  from  now,  we  can  not  determine.  Therefore  we 
must  do  one  of  two  things,  either  provide  for  a  readjustment  of  rates 
or  for  a  shorter  period. 

Mr.  Stillwell.  Is  not  there  a  third  alternate?  That  is,  to  do  as 
has  been  suggested  here,  force  the  States  to  develop  their  public  utili- 
ties and  trust  to  them  to  protect  their  local  public? 

The  Chairman.  There  would  be  a  difference  of  opinion  about  that 
I  do  not  think,  in  my  own  mind,  it  would  be  practicable.  As  it  is, 
the  bill  proposes  to  give  to  the  State  all  of  the  net  profits -to  be  de- 
rived from  these  leases.  Personally,  if  I  followed  my  own  inclina- 
tion, I  would  make  the  rate  extremely  low,  a  very  nominal  sum,  a.s 
the  main  thing  is  to  benefit  the  ultimate  consumer. 

Mr.  Stillwell.  With  the  scrutiny  that  the  public  utilities  commis- 
sion is  giving  these  matters  I  do  not  think  it  is  possible  for  the  in- 
vestor to  get  more  than  is  coming  to  him. 

The  Chairman.  There  is  another  side  of  it,  and  that  is  if  you  make 
the  bill  so  rigid  and  so  serve  that  it  would  scare  capital  away,  we 
would  merely  be  helping  those  who  are  already  installed  with  their 
power  plants.  In  other  words,  the  less  competition  we  afford  the 
consumer,  naturally  the  better  monopoly  the  men  now  in  the  business 
would  have. 
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Mr.  SthiLwell.  Yes,  sir;  and  unless  you  allow  more  money  to  be 
put  into  this  development,  the  plant  now  existing  would  steadily  be 
increasing  in  value. 

The  Chair3£an.  And  they  would  be  able  to  charge  a  higher  rate 
if  they  wanted  to  ? 

Mr.  Sullwell.  Yes,  sir. 

Mr.  Raker.  What  would  be  considered  a  nominal  rate,  and  how 
would  you  fix  it? 

Mr.  SnLLWELL.  I  would  like  to  answer  that  question  individually. 
Mr.  Townly  and  I  agree  that  we  would  not  talk  on  that  subject  for 
the  institute. 

The  Chaibman.  A  nominal  rate,  a  nominal  rental  charge? 

Mr.  Bakeb.  Yes,  sir. 

The  Chairman.  Do  you  mean  just  that? 

Mr.  Baker.  Yes;  a  nominal  rental. 

Mr.  Kent.  What  you  mean.  Judge,  is  that  you  want  to  fix  a  nomi- 
nal rental  charge  which  must  be  supplemented  by  proper  regulation 
as  to  price? 

Mr.  Baker.  Sure,  that  is  the  situation. 

Mr.  Kent.  If  we  have  a  high  rental  charge  the  regulation  will  be 
more  inconsequential. 

Mr.  Baker.  For  the  purposes  of  proper  development  of  water 
power  in  the  United  States  with  a  proper  idea  of  control,  what  would 
be  a  proper  charge? 

Mr.  Stillwell.  As  I  understand  it,  control  could  be  maintained 
by  the  payment  of  $1  per  annum.  I  was  on  the  power  committee  of 
the  recent  conservation  congress,  and  in  a  resolution  they  recom- 
mended a  small  annual  charge.  The  use  of  the  word  "  nominal "  was 
suggested,  but  they  could  not  agree  about  that. 

Mr.  Baker.  That  answers  that  feature  of  it,  but  go  ahead  with  the 
balance. 

Mr.  Stillwelu  I  do  not  feel  that  I  ought  to  express  an  opinion 
as  to  what  would  be  a  reasonable  charge.  It  is  just  this  way:  It  is 
a  question  of  judgment,  and  you  might  say  that  it  would  be  25  cents 
a  year  per  horsepower. 

The  Chairman.  If  the  Government  were  a  private  citizen  and 
owned  a  power  plant,  and  he  had  no  platonic  emotions  about  it  at 
all,  but  entirely  mercenary,  what  would  be  a  respectable,  decent 
proposition  in  the  way  of  annual  charge  per  horsepower  ? 

Mr.  Raker.  That  would  depend  whether  it  was  Rockefeller  or 
Peabody. 

The  Chairman.  Suppose  I  owned  160  acres  of  land  and  had  a 
Water-power  site  on  it  which  I  wanted  to  develop ;  what,  then,  would 
be  the  price  I  would  be  justified  in  asking  for  the  use  of  the  power? 
Is  there  any  precedent  by  which  I  could  go? 

.  Mr.  Stillwell.  In  that  case  you  would  be  justified  in  charging 
just  as  much  as  you  thought  you  could  get. 

The  Chairman.  For  instance,  the  well-known  rate  on  oil  leases  is 
one-eighth.  That  is  the  precedent  almost  everywhere ;  some  get  one- 
sixth  and  some  one-tentn,  but  one-eighth  is  the  usual  rate.  Now, 
most  anyone  could  tell  you  what  was  the  uniform  rate  as  to  coal ; 
^>ut  I  have  no  conception  personally  of  what  the  proper  charge 
^ould  be  in  the  case  of  water  power,  and  if  there  are  precedents  I 
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would  like  to  know  what  they  are ;  what  would  be  a  decent  price 
to  ask? 

Mr.  Stilt^well.  I  do  not  know  of  any'  precedent  that  has  been 
established  by  private  individuals.  Some  of  the  foreign  govern- 
ments have  worked  out  a  system  of  charges,  but  from  the  standpoint 
of  the  purely  selfish  individual  I  know  of  no  precedent  to  give  you. 
But  from  a  (lovernment  standpoint  you  might  say  25  cents  per 
horsepower  per  annum. 

Mr.  SiNNOTT.  Are  there  not  cases  where  the  land  has  been  con- 
demned and  also  the  water  rights? 

Mr.  Stillwell.  In  this  country,  you  mean? 

Mr.  SiNKOTT.  Yes,  sir. 

Mr.  Stillwell.  Well,  I  do  not  know.  I  have  not  worked  much  in 
the  West  lately.  I  have  been  interested  in  the  East  in  a  number  of 
these  things. 

Mr.  SiNNOTT.  And  the  market  value  of  the  land  and  the  water 
power  has  been  the  measure  of  damages.  Would  that  give  you  any 
clue  ? 

Mr.  Stillwell.  Well,  I  do  not  know.  It  is  too  dangerous  to  trv  to 
fix  such  a  figure.  For  instance,  you  take  various  cases  in  the  TV  est. 
In  one  case,  they,  could  stand,  perhaps,  25  cents  per  horsepower,  but 
for  a  case  w^iere  the  water-power  development  was  remote  from  it^^ 
market,  25  cents  would  be  a  very  onerous  percentage. 

Mr.  Kent.  How  often? 

Mr.  Stillwell.  25  cents  per  year  per  horsepower. 

Mr.  Kent.  Oh,  I  thought  it  was  a  minute,  or  something  like  that. 

The  CiiAiKMAX.  If  an  engineer,  with  the  experience  which  you 
have  had  being  enga<red  on  great  works  of  this  kind  throughout  the 
country,  and  your  employment  as  a  consulting  engineer,  are  unable 
to  fix  a  rate  which  we  should  charge,  how  can  you  expect  this  com- 
mittee to  fix  a  rate  that  would  stand  the  light  of  investigation? 

Mr.  Stillwell.  It  is  a  big  problem  you  have  undertaken,  and  it  is 
a  very  difficult  one  indeed.  If  you  fix  any  rate  other  than  a  nominal 
rate  it  should  be  as  low  as  possible ;  that  is  to  say,  it  ought  not  to 
carry  expense  of  only  a  very  moderate  amount.  I  have  some  figures 
here  which  I  got  this  morning  which  show  that  the  total  number  of 
power  permits  on  national  forests  from  the  beginning  of  this  work, 
according  to  this  tabulation  is  only  110,000  horsepower. 

Mr.  Kent.  Are  those  under  revocable  permits? 

Mr.  Stillwell.  Yes,  sir;  revocable  permits. 

Mr.  Kent.  It  seems  absurdly  small. 

Mr.  Stillwtelu  Of  course,  I  believe  the  development  would  be 
much  more  rapid  under  this  new  law,  but  this  is  interesting  to  show 
how  things  have  absolutely  come  almost  to  a  standstill.  There  is 
about  6,000  horsepower  per  annum  completed  on  the  average. 

The  Chairman.  Yes. 

Mr.  Sinnott.  Mr.  Stillwell,  on  what  theory  do  you  say  there  is 
a  limit  to  cheap  power  or  more  power  than  can  be  expected  from  the 
invention  of  new  instrumentalities  of  development  of  power! 

Mr.  Stillwell.  On  what  theory? 

Mr.  Sinnott.  Yes,  sir. 

Mr.  Stillwell.  From  the  fact  that  the  very  best  steam-turbine 
boiler  we  havje  now  gives  only  about  one-eighth  of  the  theoretical 
energy  of  the  actual  potential  energy  in  the  coal ;  that  is,  you  get 


WATEB  POWER  BILL.  131 

ubout  one-eighth  of  that  in  the  electricity  you  get.  In  some  plants 
we  hope  to  get  one-sixth.  That  is  the  reason  I-  make  that  statement, 
because  it  is  hoped  that  the  efficiency  of  the  steam  turbine  will  be 
so  improved  that  the  reduction  in  the  cost  of  production  will  be 
very  much  lower  in  the  years  to  come. 

llr.  SiNNOTT.  Do  you  view  that  question,  looking  into  the  future, 
in  the  light  of  inventions  that  might  take  place? 

Mr.  i^iLLWELL,  Yes^  sir;  but  the  point  I  wished  to  make  was 
that  a  man  who  is  goin^  to  put  his  money  in  the  development  of 
wjiter-power  resources  will  run  a  much  greater  risk  than  the  one 
wLo  puts  his  money  in  the  steam  plant,  where  there  are  many  pos- 
sibilities for  improvement.  There  is  no  such  chance  of  improvement 
in  water-power  development  as  there  is  on  the  steam  side.  That  is 
the  point  I  wished  to  make. 

(Thereupon,  at  6.05  p.  m.,  the  committee  adjourned  to  meet  at 
10  o'clock  a.  m.  to-morrow,  Saturday,  May  2,  1914.) 


COMMrrTBE  ON  THE  PuBLIO  LaNDS, 

House  of  REPRESENTA-nvES, 

Saturday^  May  2,  1914. 

The  committee  met  at  10.16  o'clock  a.  m.,  Hon.  Scott  Ferris  (chair- 
man) presiding. 

The  Chairman.  The  committee  will  be  in  order. 

There  were  present  before  the  committee  Mr.  Gifford  Pinchot, 
president  National  Conservation  Association. 

The  Chairman.  Mr.  Pinchot,  will  you  enlighten  the  committee  on 
this  water-power  question  at  this  time? 

STATEHEirr  OF  MB.  GIFFbBD  PINCHOT,  FSESIDENT  NATIONAL 

CONSEBVATION  ASSOCIATION. 

Mr.  Pinchot.  Mr.  Chairman,  the  first  thing  I  would  like  to  say 
is  that  this  bill  seems  to  me,  with  a  few  amendments  which  I  should 
like  to  propose  later,  an  admirable  measure,  and  the  National  Con- 
servation Association  is  strong  for  the  passage  of  it.  With  that 
statement,  I  should  like  to  proceed  to  a  discussion  of  the  water- 
power  question. 

The  water-power  policy  has  developed  in  the  United  States  along 
three  entirely  separate  lines,  lines  to  which,  however,  the  same  gen- 
eral principles  apply :  First,  the  water-power  question  in  the  national 
forests:  second,  the  water-power  question  on  the  public  domain; 
third,  the  water-power  question  on  navigable  streams. 

It  was  on  navigable  streams,  the  majority  of  which  are  in  the  east- 
em  and  central  part  of  the  United  States,  that  the  water-power  pol- 
icy first  became  a  great  public  question.  It  was  brought  up  and 
made  a  public  question  first  by  the  James  River  and  Rainey  River 
vetoes  of  Presiaent  Roosevelt,  based  on  the  theory  that  rights  on 
navigable  streams  should  not  be  given  uway  in  perpetuity,  and  that 
a  charge  should  be  made  for  the  valuable  consideration  given  by  the 
public  to  the  water-power  men.  That  has  called  wide  public  atten* 
tion  to  the  water-power  question. 
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It  was,  however,  on  national  forests  that  the  water-power  policy 
was  first  developed.  It  is  now  eight  years  since  the  Forest  Service 
completed  and  applied  a  specific  and  definite  water-power  policy  in 
the  case  of  the  Edison  Co.  in  Southern  California.  The  Ferris  bill, 
with  hardly  an  exception,  is  in  exact  accord  and  with  the  water- 
power  policy  developed  at  that  time  in  connection  with' that  com- 
pany. Since  then  the  power  policy  in  the  national  forests,  so  far  as 
it  could  be  developed  under  existing  law,  has  been  in  actual  and  suc- 
cessful effect. 

It  was  on  the  public  domain  that  a  power  policy  was  defined  by 
the  Interior  Department  some  six  or  seven  years  after  a  policy  was 
inaugurated  for  the  national  forests. 

In  all  three  of  these  lines  the  same  general  policy  ought  to  obtain. 
That  is,  there  should  be  no  grants  in  perpetuity;  there  should  be 
compensation  for  the  rights  given  and  there  should  be  an  absolute 
prevention  of  the  holding  of  water-power  rights  for  speculative  pur- 
poses. In  other  words,  in  accordance  with  an  outline  which  I  have 
nere,  prepared  for  the  National  Conservation  Association  by  Mr. 
Wells,  its  former  counsel,  water-power  development  should  be 
prompt;  water-power  sites  should  be  developed  and  not  held  for 
speculative  purposes ;  cheap  and  uniform  development  should  be  the 
rule ;  and  large,  quick  profits  should  not  take  the  place  of  moderate 

})rofit.  The  rich  cream  should  not  be  skimmed  to  the  exclusion  of 
ess  desirable  projects.  In  the  development  of  water  power,  a  stream 
should  be  considered  as  a  unit  from  the  source  to  the  mouth,  in  order 
that  the  full  value  of  the  stream  can  be  applied  to  human  needs  in  a 
way  that  will  most  serve  the  public  benefits. 

All  of  the  above  standards  should  be  reasonable,  in  view  of  eco- 
nomic conditions  and  business  possibilities. 

The  reason  I  wanted  to  emphasize  what  I  have  just  said  is  that 
the  development  of  a  power  policy  has  been  proceeding  along  all 
three  lines  and  there  has  been  no  discrimination,  as  I  have  heard  it 
intimated  there  was,  on  western  power  questions  as  differentiated 
from  eastern  power  questions.  It  is  true  that  the  national  forest 
questions  are  all  in  the  West,  while  the  navigable  stream  questions 
are  mostly  in  the  East,  but  the  development  of  a  power  policy  along 
those  lines  has  been  going  on  together. 

Now,  as  I  see  it,  the  essential  danger  in  the  water-power  problem 
is  the  concentration  of  ownership  and  control.  As  shown  in  the 
report  submitted  to  the  last  conservation  congress  last  November  10 
groups  of  power  interests  control  65  per  cent  of  all  the  developed 
commercial  water  powers  in  the  United  States,  and  some  of  these 
groups  are  still  further  related  by  interlocking  directors  between 
the  groups  and  in  other  ways.  ^ 

Now,  I  want  to  give  a  few  figures  as  to  the  amount  and  rapidity 
of  this  concentration.  Two  years  ago  the  10  greatest  groups  of 
water-power  interests  controlled  in  round  numbers  3.270,000  hoi-se- 
power,  developed  and  undeveloped.  To-day  the  10  greatest  groups 
control  6,270,000  horsepower.  Thus  the  amount  of  concentration 
has  nearly  doubled  in  two  yeArs.  This  is  developed  and  undeveloped 
waterpower. 

I  will  now  state  the  condition  in  connection  with  undeveloped 
power,  and  contrast  the  undeveloped  power  with  developed  power. 
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In  1911  the  10  greatest  groups  had  developed  and  under  construction 
1,821,000  horsepower,  in  1913  it  was  2,711,000  horsepower,  in  round 
numbers,  an  increase  of  nearly  900,000  horsepower.  In  1911  the 
10  greatest  interests  held  undeveloped  1,450,000  horsepower.  In 
1913  this  had  risen  to  3,500,000  horsepower,  an  increase  of  over 
2,000,000  undeveloped  horsepower  between  1911  and  1913. 

These  figures  show  that  in  the  last  two  years  the  great  power  in- 
terests have  increased  their  control  of  power  held  undeveloped  more 
than  twice  as  fast  as  they  have  increased  their  control  of  developed 
power. 

Now:,  I  would  like  to  submit  some  further  figures  bearing  on  the 
concentration  of  imdeveloped  power,  and  the  apparent  purpose  of 
the  water-power  interests  for  concentrated  control  rather  than  de- 
velopment, which  I  think  is  important.  In  1908  the  total  developed 
water  power  in  the  United  States  was  5,400,000  horsepower  in  round 
numbers,  and  in  1913  it  was  7,000,000  horsepower,  an  increase  of  33 
per  cent  of  five  years.  In  1908  the  13  greatest  groups  of  interests 
controlled  a  total  of  1,800,000  horsepower,  developed  and  unde- 
veloped, while  in  1913  a  smaller  number,  10,  of  the  greatest  groups 
controlled  a  total  of  6,300,000  horsepower,  developed  and  unde- 
velopd,  an  increase  of  240  per  cent.  That  means  that  the  concen- 
tration of  wat«r  power  undeveloped  has  increased  in  the  last  five 
years  about  seven  times  faster  than  power  development. 

So  much  for  concentration  of  actual  horsepower.  There  has  been 
poing  on  at  the  same  time  with  this  concentration  in  ownership  of 
water  powers,  along  parallel  lines  but  to  a  more  considerable  extent, 
a  great  concentration  of  public-service  corporations  using  water 
power.  I  mean  lighting  companies,  heating  companies,  railway  com- 
panies, and  so  on.  I  am  sorry  to  say  that  I  have  not  the  figures  of 
that  with  me,  but  I  will  have  a  partial  statement  submitted  later  on 
if  the  committee  desires. 

The  Chairman.  I  hope  you  will  do  that. 

Mr.  PrNCHOT.  The  essential  fact  is  that  the  water-power  com- 
panies are  going  into  public-service  development,  and  that  groups 
of  companies,  like  the  Stone  &  Webster  interests,  are  acquiring  im- 
mense control  of  public-utility  corporations  all  over  the  United 
States  subsidiary  to  the  development  of  water  power. 

The  Chairma^.  Is  there  any  reason  why  the  names  of  these  com- 
panies should  not  be  furnished  for  the  record? 

Mr.  Ptnchot.  Not  at  all. 

The  Chairman.  I  would  like  to  have  that  put  in. 

Mr.  PiNcnoT.  These  are  groups  of  interests  like,  for  instance,  the 
General  Electric  group,  the  Stone  &  Webster  group,  etc. 

The  Chairman.  It  was  asserted  here  yesterday  that  there  was  no 
such  thing  as  a  monopoly  of  horsepower,  and  the  general  gauge  was 
thrown  down  here  to  naine  a  specific  case.  For  that  reason  I  would 
like  to  have  that  information. 

Mr.  PiNCHOT.  I  will  be  very  glad  indeed  to  submit  those  facts. 
And  you  can  take  also,  if  you  like,  charts  showing  the  relationships 
of  the  smaller  companies  to  the  larger  companies,  making  the  concen- 
tration plain.  The  figures  I  will  give  you  are  based  in  part  on  official 
statements  of  the  Bureau  of  Corporations  and  in  part  on  more  recent 
investigations  to  bring  these  figures  up  to  date;  but  they  were  made 
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public  last  November,  and,  as  far  as  I  know,  the  actual  figures  have 
not  been  denied. 

(The  figures  referred  to  will  be  found  as  Exhibit  E  in  the  ap- 
pendix.) 

There  is  one  more  matter  I  should  like  to  speak  of,  and  that  is 
the  question  of  compensation.  The  statement  was  constantly  made 
at  the  time  the  Forest  Service  first  required  compensation  from 
power  companies  for  tlie  very  valuable  rights  which  they  got  from 
the  public,  that  the  charge  made  by  the  Government  to  the  com- 
panies would  simply  be  carried  on  over  to  the  consumer  and  that 
the  general  public,  therefore,  would  not  benefit ;  that  the  effect  would 
be  simply  to  take  that  charge  from  the  consumer  and  give  it  to  the 
Government.  There  are  a  number  of  reasons  why,  in  my  judgment, 
that  is  not  so.  In  the  first  place,  if  the  power  companies  had  be- 
lieved that  they  could  simply  transfer  this  charge  to  the  consumer 
without  loss  to  themselves,  the  opposition  which  they  made  to  the 
charge  would  have  had  no  good  reason  for  being  made.  It  would 
have  cost  them  nothing. 

In  the  second  place,  the  charge  for  water  power  is  not  fixed  by 
the  cost  of  producing  the  power  from  water,  but  by  the  competitife 
production  of  power  from  coal,  and  there  exists  a  sort  of  neutral 
zone  between  what  it  costs  to  develop  power  from  water  and  what 
it  costs  to  develop  power  from  coal,  in  which  the  public  can  get 
its  rights  only  by  a  charge  at  the  source.  In  other  words,  because 
there  will  not  be  in  any  one  region  water  power  enough  to  supply 
all  the  demands,  the  water  power  must  constantly  be  in  competi- 
tion with  steam  power.  You  can  not  say  to  a  certain  user,  "  You 
must  pay  only  what  water  power  is  worth,"  and  to  the  man  next 
door,  "  You  must  pay  only  what  steam  power  is  worth."  The  charge 
to  the  public  is  made  with  reference  to  the  charge  for  steam  power. 
I  am  not  sure  that  I  have  made  that  clear,  but  the  case  has  been 
made  perfectly  clear  by  the  Commissioner  of  Corporations  in  his 
report. 

The  Chairman.  His  annual  report  for  this  year? 

Mr.  PiNCHOT.  No;  in  the  report  printed  March  ll,  1912.. 

The  Chairman.  Do  vou  have  it  here? 

Mr.  Slattery.  Here  is  a  copy  of  it. 

The  Chairman.  How  much  of  that  is  devoted  to  this  particular 
question  ? 

Mr.  SiiATTERY.  In  all  probably  six  pages;  but  you  could  get  the 
essence  of  it  probably  in  two  or  three  pages. 

The  Chairman.  I  would  like  to  have  it  go  in  right  at  this  point. 

Mr.  PiNCHOT.  Will  you  let  me  put  in  this  statement  from  the 
Commissioner  of  Corporations? 

The  Chairman.  Without  objection,  it  will  go  in. 

(The  paper  referred  to  will  be  found  as  Exhibit  F  in  the  appendix.) 

Mr.  PiNCHOT.  Now,  Mr.  Chairman,  may  I  proceed  with  tne  items 
of  the  bill  itself? 

On  the  first  page,  the  first  provision  I  would  like  to  mention  is  that 
which  turns  tne  charge  of  the  water  powers  in  national  forests, 
national  monuments,  military  and  other  reservations  outside  of  the 
public  domain,  over  to  the  Secretary  of  the  Interior.  That  provision 
IS,  to  my  mind,  an  exceedingly  unfortunate  one,  since  it  utterly 
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destroys  the  policy  that  has  been  established,  so  far  as  the  national 
forests  are  concerned.  There  is  very  much  more  water  power  in  the 
national  forests  than  there  is  in  the  public  domain.  The  policy  of 
Federal  Government  control  of  water  power  was  developed  entirely 
in  the  Forest  Service  and  was  applied  in  the  national  forests  at 
least  six  years  before  the  attempt  was  even  made  to  approach  the 
subject  in  the  Interior  Department.  There  is  a  complete  and  well- 
developed  policy  actually  now  in  operation  in  the  Forest  Service, 
and  to  take  that  out  from  under  the  control  of  the  national  forest 
officials  and  put  it  under  the  control  of  another  department  would 
result,. in  my  judgment,  in  an  exceedingly  cumbersome  and  bad  ad- 
ministration, in  a  necessary  duplication  of  force,  and  in  great  loss  of 
efficiency.  There  is  already  in  the  Forest  Service  and  available  for 
the  inspection  and  control  of  water  rights  a  force  which  must  be 
there  anyhow.  To  put  this  matter  in  the  hands  of  the  Secretary  of 
the  Interior  would  require  a  considerable  additional  force,  with 
very  much  greater  expense,  if  it  attempted  to  do  what  is  already 
being  done  to  entire  satisfaction,  from  the  Government's  viewpoint, 
by  uie  officers  of  the  Forest  Service  who  already  are  required  to 
imdertake  this  work.  You  could  not  save  a  single  man  in  the 
Forest  Service  by  transfering  this  work  to  another  department; 
whereas  you  will  have  to  have  a  great  many  more  men  in  the  Interior 
Department  to  put  it  into  operation. 

The  Chairman.  Right  at  tnat  point — this  is  a  thing  that  has  con- 
fused me.  For  instance,  here  is  the  War  Department  operating  on 
the  navigable  streams  of  the  country,  and  a  bill  has  recently  been 
introduced — the  Adamson  bill — to  give  the  Secretary  of  War  power 
to  control  erection  of  dams  across  navigable  waters,  and  here  is  this 
committee  considering  a  bill  which  has  to  do  with  the  dam  sites 
located  upon  propertv  of  the  United  States.  Now,  would  it  not 
^^eem  to  be  more  cumbersome  rather  than  less  cumbersome  to  have 
two  departments  dealing  with  the  Government  lands;  one  depart- 
ment dealing  with  the  nonnavigable  streams,  and  the  other  with 
navigable  streams,  rather  than  having  one  department  to  handle  both 
of  them?  For  my  part  I  would  rather  see  one  department  handle 
it  all,  so  that  they  could  handle  a  well-trained  corps  of  experts  who 
imderstand  this  water-power  problem  and  are  able  to  handle  it  as  it 
should  be  handled.  The  ordinary  layman  knows  little  of  this 
problem.  In  fact,  I  am  in  a  state  of  haze  all  the  time  about  some 
of  these  questions.  Now,  it  seems  to  me  that  the  ordinary  Forestry 
Bureau  official,  the  ordinary  Interior  Department  official,  the  ordi- 
nary War  Departnient  official,  would  not,  as  a  necessary  asset  to 
their  other  duties,  know  anything  about  water  power,  and  it  seems  to 
me  this  question  is  so  transcendently  important  that  if  it  could  be 
all  centered  in  one  department,  whether  in  the  Agricultural  Depart- 
ment, the  Forestry  Department,  or  the  War  Department,  it  seems  to 
me  it  ought  to  be  some  place  where  Congress  would  know  just  whom 
to  deal  with  and  who  snould  be  held  responsible,  rather  than  having 
this  scattered  administration. 

Mr.  PiNCHOT.  I  think  the  question,  Mr.  Chairman,  in  that  matter 
would  be  apparent  rather  than  real.  You  have  got  such  very  large 
units  to  handle,  for  instance,  300,000,000  acres  of  public  lands 

The  Chairman  (interposing).  Nonreserved  lands,  330,000,000. 
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Mr.  PiNCHoT.  Call  it  300,000,000  acres.  That  is  an  enormous  area, 
bigger  than  almost  the  ori^nal  13  States.  You  have  a  force 
which  is  already  charged  with  handling  questions  on  the  public 
domain.  They  have  got  to  handle  these  questions,  no  matter  whether 
they  have  control  of  water-power  dams  or  not,  and  you  add  another 
duty  to  a  force  which  is  already  occupied  in  handling  an  area  big 
enough  and  important  enough  to  require  their  entire  attention.  In 
the  national  forests  you  should  have  one  man  in  charge  of  the  whole 
administration  of  the  problem;  it  should  be  administered  under  a 
single  head — the  forest  supervisor.  Questions  will  come  up  to  him 
w  ith  relation  to  the  cutting  of  timber,  of  these  permittees'  rights  of 
way  and  of  forest  protection,  for  there  are  a  large  number  of  ques- 
tions that  can  not  be  handled  by 'anybody  else  and  which  will  require 
him  to  be  constantly  in  contact  with  these  permittees  in  the  other 
department  practically  as  much  as  if  they  were  permittees  in  his  own 
department. 

•Now,  what  this  bill  proposes  is  not  to  maintain  the  existing  suc- 
cessful order  of  administration  of  the  forests,  but  it  is  to  break  up 
that  existing  successful  order  and  turn  it  over  to  another  depart- 
ment which  is  unfamiliar  with  the  problems  of  the  national  forests 
and  which  can  not  become  familiar  with  them  for  many  years,  be- 
cause it  takes  many,  many  years  to  become  familiar  with  problems 
over  so  large  an  area  as  that,  and  my  judgment  is  you  will  increase 
the  expense  and  reduce  efficiency. 

The  Chairman.  Still,  in  the  last  analysis,  of  course,  the  Interior 
Department  is  the  only  department  now  to  convey  title,  and  even  in 
the  agricultural  forests,  when  men  come  in  to  make  homestead  entries, 
they  have  to  make  them  through  the  Interior  Department,  which 
means  a  more  or  less  dual  administration. 

Mr.  PiNCHOT.  There  is  a  perfectly  clear-cut  line,  though,  between 
the  two  things.  The  Interior  Department  deals  with  evers^thing 
which  has  to  do  with  the  final  disposition  of  patents,  the  Agricultural 
Department  deals  with  everything  that  is  not  the  final  disposition  of 
patents  or  the  final  disposition  of  title. 

The  Chairman.  But  these  leases  that  call  for  such  enormous  ex- 
])enditures  of  money,  and  which  it  is  estimated  will  rise  to  such  over- 
shadowing importance  and  value,  will  approach  it  pretty  closely  in 
importance. 

Mr.  PiNCiiOT.  Perhaps  the  best  answer  is  what  is  going  on  now. 
To  show  how  successful  the  present  administration  has  teen,  there 
are  78  water  powers  developed  on  the  national  forests,  30  under  con- 
struction, and  7G  of  728,300  horsepower  capacity  at  low  water,  for 
which  permits  have  been  issued  in  the  last  two  years.  In  otJier 
words,  about  one-third  as  much  as  the  total  developed  horsepower  in 
the  United  States  has  been  developed  or  is  under  process  of  develop- 
ment and  under  contract  in  the  national  forests.  Of  course,  these 
figures  are  valuable  on  the  questions  as  to  whether  or  not  Govern- 
ment control  hampers  development.  I  am  not  using  them  for  that  - 
purpose  now,  however,  but  merely  to  show  the  development  that  has 
taken  place. 

The  Chairman.  What  period  of  time  has  that  development  you 
refer  to  extended  over? 

Mr.  Pinchot.  About  eight  years. 
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The  Chairman.  In  the  last  eight  years  on  the  forest  re&erves — ^the 
figures  you  gave  are  authentic! 

Mr.  PiNCHOT.  With  the  exception  of  some  powers  that  were  com- 
pleted before  that  time. 

The  Chairman.  But  they  have  all  been  completed  since  1901,  of 
course,  have  they  not? 

Mr.  PiNCHOT.  No;  there  were  some  power  plants  constructed  on 
the  national  forests  under  the  old  laws. 

The  Chairman.  Where  title  was  acquired  by  private  ownership. 
Are  those  figures  you  have  just  given  us  the  development  that  is 
actually  occurring  on  the  public  lands? 

Mr.  PiNCHOT.  On  the  national  forests. 

The  Chairman.  Some  one  here  yesterday  charged  that  there  had 
been  no  development  within  the  public  lands  in  recent  years. 

Mr.  PiNCHOT.  These  are  official  figures  of  last  October,  and  you 
will  be  able  to  get  from  the  Forest  Service  further  figures  if  you  de- 
sire. My  point  is  that  78  permits,  comprising  a  total  capacity  of 
over  1,000,000  horsepower  at  low  water,  have  been  issued  by  the  For- 
est Service  in  recent  years  under  conditions  requiring  prompt  devel- 
opment 

The  Chairman.  Do  you  have  with  you,  in  order  that  we  may  put 
into  the  record  at  this  point,  the  form  of  contract  that  goes  with  a 
permit,  showing  the  conditions  contained  therein  ? 

Mr.  PiNCHOT.  Mr.  Merrill  is  here  and  can  probably  supply  that. 

(The  paper  referred  to  will  be  found  as  Exhibit  G  in  the  appendix.) 

Not  having  power  under  the  law  to  give  a  permit  for  over  50 
years,  the  Forest  Service  resorted  to  giving  '  revocable  permits, 
with  the  general  idea  that  the  succeeding  Secretaries  would  respect 
them,  although  they  had  legally  no  right  to  expect  it,  and  it  is  under 
those  conditions  that  this  development  has  taken  place  of  three- 

auarters  of  a  million  of  horsepower  at  low- water  mark.  The  actual 
evelopment  will  be  three  times  that  amount. 

I  want  to  put  myself  verv  vigorously  on  record  against  the  wisdom 
of  making  tnis  transfer  oi  jurisdiction  in  the  national  forests  from 
a  department  that  has  proven  its  capacity  to  handle  the  matter  to 
another  department  that  is  unfamiliar  with  it. 

Mr.  Stout.  You  think  it  should  be  all  under  the  Agricultural 
Department  ? 

Mr.  PiNCHOT.  No;  I  think  it  would  be  a  great  mistake  to  put  it 
under  the  Agricultural  Department.  The  minute  you  put  any  part  of 
this  in  a  department  which  has  no  jurisdiction  now  over  the  area  in- 
volved vou  create  a  need  for  additional  appointmen£s  and  you  in- 
crease the  difficulty,  and,  above  all,  you  require  men  to  handle  condi- 
tions that  necessarily  they  can  not  know  as  well  as  men  who  are 
familiar  with  those  conditions. 

Mr.  Kent.  Do  you  not  believe  that  we  can  look  forward  to  a 
national  commission  that  will  eventually  take  all  of  the  things  and 
handle  them  themselves? 

Mr.  PiNCHOT.  I  should  be  very  strongly  in  favor  of  the  plan  that 
the  administration  of  everything  that  did  not  have  to  do  with  the 
final  disposition  of  title  in  the  national  forests  should  remain  under 
the  charge  of  the  men  that  have  other  things  to  do  in  the  national 
forests.    Any  other  arrangement  would  be  just  like  requiring  a  man 
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living  in  a  city,  for  instance,  to  handle  the  disposition  of  certain 
things  on  a  farm,  while  the  farmer  himself  handled  the  other  things. 
The  man  in  the  city  would  have  to  be  sending  an  agent  up'  there  to 
-deal  with  the  things  with  which  he  is  charged,  instead  of  having  the 
fanner  on  the  ground  handle  it. 

Mr.  Kent.  Would  not  that  argument  go  against  the  whole  propo- 
sition of  public  utilities  commissions,  generally? 

Mr.  PiNCHOT.  I  see  no  good  reason  why  we  should  have  a  general 
public  utilities  commission  to  handle  everything  for  the  Government 

ifr.  Kent.  Things  like  water  powers,  oil,  and  coal — would  it  not 
be  natural  to  suppose  that  the  time  is  coming  when  we  will  have  a 
general  commission  to  exercise  discretion  which  is  now  left  in  the 
hands  of  the  Secretary  of  the  Interior? 

Mr.  Pinciiot.  I  can  not  see  any  advantage,  unless  you  transfer  the 
whole  management  of  the  public  lands  in  the  national  forests  and 
navigable  streams  to  that  body,  and  let  them  take  little  pieces  out 
of  the  administration  which  has  the  individual  resources  and  let 
them  handle  that. 

Mr.  Stout.  I  think  you  misunderstood  my  question.  I  asked  you 
if  you  thought  it  should  all  go  into  the  Agricultural  Department? 

Mr.  PiNCHOT.  No,  I  do  not.  I  think  that  the  administration  of 
water  power  on  land  in  charge  of  the  Interior  Department  now 
should  remain  there,  and  those  in  charge  of  the  War  Department 
should  remain  there. 

Mr.  Kaker.  Would  you  make  any  distinction  as  to  handling  these, 
whether  or  not  there  were  any  laws  in  the  State  providing  for  a 
public  utilities  conmiission? 

Mr.  PiNCHOT.  I  do  not  get  the  bearing  of  your  question. 

Mr.  Raker.  Your  contention  was  that  all  of  these  should  remain  in 
the  Forest  Service,  but  as  soon  as  the  State  has  provided  by  law  for 
public  utilities  commission,  you  would  turn  over  -the  question  of 
rates  and  charges  for  service  to  that  State,  would  you  not? 

Mr.  Pinciiot.  The  Forest  Service  has  never  controlled  the  rate  and 
charges  to  the  consumer.  That  is  a  State  matter.  In  other  words, 
the  organization  of  a  public  utilities  commission  in  the  States  would 
not  affect  the  administration. 

Mr.  Raker.  Has  not  the  Forest  Service  fixed  the  rate? 

Mr.  Pinciiot.  Never  to  the  consumer. 

Mr.  Raker.  None  whatever? 

Mr.  PiNCHOi\  Never. 

The  Chairman.  In  regard  to  that  50-year  period,  it  has  been  sug- 
gested that  imless  that  was  made  mandatory  it  was  a  question 
whether  they  could  finance  the  project  at  all. 

Mr.  PiNCHOT.  My  understanding  would  be  that  under  the  language 
of  this  bill  the  Secretary  in  charge,  whoever  he  may  be,  would  have 
authority  to  deal  with  the  individual  company  and  set  a  period  that 
would  be  satisfactory  to  the  Government  in  each  individual  case, 
which  would  not  exceed  50  years. 

The  Chairman.  It  has  been  suggested  here  by  some  of  the  parties 
appearing  that  that  ought  to  be  made  50  years  definitely,  and  that 
any  shorter  period  would  make  it  impossible  to  finance  the  concerns 
and  borrow  money  and  issue  bonds  and  fully  develop  the  project 

Mr.  PiNCHOT.  I  should  sav  that  this  would  mean  50  vears,  anyway, 
but  I  think  that  in  every  bill  of  this  kind,  in  making  tne  actual  deals 
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to  be  determined  by  contracts  between  the  company  and  the  Govern- 
ment, I  would  leave  the  Secretai^  of  the  Interior  just  as  free  as  a 
private  individual,  if  I  could. 

Mr.  Raker.  Under  this  bill  he  could  give  them  10  years  if  he  chose, 
and  they  could  not  get  any  more  than. 10  years  if  the  Secretary  of  the 
Interior  so  determined. 

Mr.  PiNCHOT.  Yes,  but  he  would  not  have  to  take  it. 

Now  there  are  a  few  small  changes  that  it  seems  to  me  should  be 
made  in  this  bill.  On  page  2,  lines  8  and  10, 1  think  the  word  "  park  " 
has  been  left  in  by  inadvertence. 

The  Chairman.  That  should  go  out,  undoubtedly. 

Mr.  PiNCHOT.  In  lines  12, 13,  and  14,  page  2,  "  the  Secretary  of  the 
Interior  may,  in  his  discretion,  give  preference  to  applications  for 
leases  for  the  development  of  electrical  power  for  municipal  uses  and 
purposes."  I  would  like  to  put  in  there  "  by  municipalities  for  mu- 
nicipal uses  and  purposes."  I'  think  a  very  large  proportion  of  these 
powers  will  get  mto  municipal  hands  after  the  end  of  the  50-year 
period. 

Then,  on  the  same  page,  lines  15  and  16,  "  That  each  lease  made  in 
pursuance  of  tlfis  act  shall  provide  for  the  reasonable  development." 
I  would  like  to  insert  there  "  provide  for  the  prompt,  orderly,  and 
reasonable  development,"  in  accordance  with  the  outline  of  policy 
submitted  at  the  beginning.  Enormous  holdings  of  undeveloped 
water  power  by  the  big  water-power  interests  make  it  very  desirable, 
I  think,  that  prompt  development  should  be  insisted  on.  Then,  in 
the  same  section,  lines  16  and  17,  "continuous  operation  of  the  water 
power."  That  should  be  made,  I  think,  "  subject  to  market  condi- 
tions." I  do  not  think  it  is  fair  to  insist  that  the  companies  should 
continuously  operate  in  case  market  conditions  were  imravorable. 

The  Chairman.  We  thrashed  that  question  out  pretty  well  in  the 
coal  and  oil  bill,  and  we  came  to  the  same  conclusion  then  that  you 
now  suggest,  because  it  would  be  impracticable,  undoubtedly,  to 
force  them  to  run  when  they  had  no  demand  for  power. 

Mr.  JoHN^N.  Would  not  that  apply  also  to  the  development  of 
any  stream  of  water  containing  a  large  volume  or  more  than  a  market 
existed  for,  in  requiring  it  to  be  all  developed  ? 

Mr.  PiNCHOT.  There  are  two  or  three  reasons  why  that  should  be 
put  in. 

Mr.  Thomson.  You  would  not  require  them  to  develop  it  all 
promptly  ? 

Mr.  PiNCHOT.  No;  only  what  the  Secretary  of  the  Interior  re* 
quired  them  to  develop  promptly ;  but  you  would  prevent  them  from 
holding  the  powers  for  speculation. 

Mr.  KEN-f.  Do  I  understand  that  when  you  inserted  "prompt^ 
orderly,"  you  left  in  the  word  " unreasonable"? 

Mr.  PiNCHOT.  Yes ;  I  did. 

Then,  I  would  like  to  raise  the  question  whether  in  line  21,  section 
2,  it  would  not  be  well  to  add  that  the  lease  shall  provide  also  against 
excessive  capitalization?  I  am  not  clear  about  the  form  of  words^ 
but  I  would  like  to  give  vou  one  illustration  of  what  takes  place.  I 
am  informed  that  one  of  the  large  groups  bought  up  all  the  water 
power  in  Montana  about  a  year  and  a  half  ago.  They  paid  about 
^14,000,000  for  it  and  promptly  capitalized  what  they  had  paid 
$14,000,000  for  at  $100,000,000,  which  means,  of  course,  a  very  heavy^ 
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charge  on  the  cost  of  living  and  on  the  people  who  are  served  by  these 
powers.  I  think  this  bill  might  well  provide  against  anythmg  of 
that  kind. 

In  section  3,  "  That  in  case  of  the  development,  generation,  trans- 
mission, and  use  of  power  or  energy  under  such  a  lease  in  a  Territory 
or  in  two  or  more  States,  the  regulation  and  control  of  charges  for 
service  to  consumers,"  should  you  not  have  in  there,  "service  and 
charges  for  service"? 

Mr.  Kent.  That  has  been  suggested. 

Mr.  PiNCHOT.  I  have  no  definite  suggestion  to  make,  but  I  think  it 
ought  to  be  considered,  because  they  are  frequently  in  a  position  to 
discriminate  between  consumers,  and  often  do,  especially  between 
large  and  small  consumers — and  often  with  good  reason;  sometimes, 
also,  without  good  reason — and  it  might  be  practicable  to  make  that 
clause  read, "  regulation  and  control  of  service  and  charges  for  service 
to  consumers  without  unfair  discrimination." 

The  Chairman.  There  is  a  little  attempt  to  do  that  in  line  20,  you 
will  observe,  Mr.  Pinchot,  in  the  preceding  section  2,  inasmuch  as 
we  did  liniit  it  to  not  more  than  50  per  cent  of  the  total  output 

Mr.  Thomson.  Will  not  the  whole  situation  be  comprehended  in 
the  wording,  "  regulation  and  control  of  service  "  ? 

Mr.  Pinchot.  Yes;  I  think  so.  I  merely  wanted  to  bring  the 
thought  up.    I  am  not  clear  that  it  ought  to  go  in. 

The  next  suggestion  I  have  to  make  is  on  page  3,  line  3 : 

Provided,  That  the  physical  combination  of  plants  or  lines  for  the  genera tioiit 
distribution,  and  use  of  power  or  eneri?y  under  this  act  or  under  leases  given 
hereunder  may  be  permitted  in  the  discretion  of  the  secretary,  but  combinations, 
agreements,  arrangements,  or  understandings,  express  or  implied,  to  limit  the 
output  of  electrical  energy,  to  restrain  trade  with  foreign  nations  or  between 
two  or  more  States  or  within  any  one  State,  or  to  fix,  maintain,  or  increase 
prices  for  electrical  energy  or  service  is  hereby  forbidden. 

There  is  no  penalty  attached  there. 

The  Chairman.  There  is  in  the  general  regulation  at  the  end,  I 
think. 

Mr.  Pinchot.  I  do  not  know  whether  that  would  apply  here. 

The  Chairman.  That  is  the  forfeiture  provision  in  section  12. 

Mr.  Pinchot.  If  that  applies  here,  then  my  point  is  not  well  taken. 

The  Chairman.  We  started  in  to  put  in  a  criminal  provision  there, 
but  abandoned  that  and  put  it  instead  in  the  forfeiture  clause. 

Mr.  Pinchot.  That  disposes  of  that  situation  then. 

In  line  6,  page  3,  would  the  word  "unlawful"  before  the  word 
**  combination  "help  the  meaning  there  at  all? 

The  Chairman.  That  would  be  even  more  generous  to  the  power 
people  than  this,  inasmuch  as  a  combination  that  is  not  unlawful 
might  be  so  oppressive  and  so  heavy-handed  that  it  might  be  ad- 
visable to  stop  it. 

Mr.  Kent.  There  would  also  be  confusion  as  to  the  word  "un- 
lawful "  as  to  whether  it  meant  unlawful  under  a  State  statute  or 
under  a  Federal  statute^  or  where. 

Mr.  Pinchot.  Combmations  must  take  place  of  certain  kinds, 
such  as  "  tieing  in  "  a  plant. 

Mr.  Tho3ison.  This  refers  to  combinations  to  limit  the  output  or 
restrain  trade.  Such  combinations  as  you  just  mentioned  are  not 
comprehended  in  this  language  at  all,  are  they! 
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Mr.  PiNCHOT.  I  presume  that  in  some  cases  they  are.  It  depends 
upon  the  combination  between  the  two  plants,  and  elsewhere  in  the 
bill  the  Secretary  is  authorized  to  permit  that  under  certain  con- 
ditions. 

The  Chairalan.  Adverting  to  the  suggestion  I  made  a  moment 
ago,  the  general  forfeiture  clause  occurs  on  page  8,  section  12,  and 
states  that  a  lease  shall  be  subject  to  forfeiture  for  violation  of  any 
of  the  conditions  of  this  act  or  with  the  conditions  recited  in  the 
lease. 

ilr.  Thomson.  Will  you  pardon  me  there — ^my  understanding, 
Mr.  Chairman,  of  this  langjuage  that  Mr.  Pinchot  is  talking  about 
on  page  3  is  that  all  combinations  or  agreements  are  not  forfeits, 
but  only  such  as  limits  the  output  of  electrical  energy  or  restraints 
trade  or  tends  to  fix,  maintain  or  increase  prices.  Those  are  the 
only  combinations  prohibited  here,  and  comoinations  such  as  you 
spoke  of  a  moment  ago  would  not  be  a  violation  of  this  language. 

Mr.  Brown.  Was  it  your  suggestion  to  strike  out  lines  3,  4,  and  61 

ilr.  Pinchot.  Oh,  no;  I  was  merely  raising  the  question  whether 
you  should  put  in  the  word  "  unlawful "  before  the  word  "  combina- 
tions," but  from  what  you  gentlemen  say,  I  think  it  would  be  inad- 
visable. 

There  is  a  question  in  section  4,  raised  by  the  necessity  to  get 
money,  and  I  have  wondered  whether  it  would  be  advisable  to  make 
that  section  read : 

That  no  lease  Issued  under  this  net  shall  be  assi^imble  or  trnnsfernble  ex- 
cept by  trustee  or  mortgage  Issued  for  the  purpose  of  financing  the  project. 

The  Chaibman.  You  are  following  pretty  closely  the  suggestions, 
made  by  Mr.  Pierce,  who  appeared  here  yesterday.  That  would 
help  theig  in  enabling  them  to  finance  and  probably  will  be  neces- 
sary. For  instance,  he  suggested  this,  on  page  3,  section  4,  line  13, 
beginning  with  the  word  "  and  "  strike  out  the  rest  of  the  section  and 
inserting,  "  except  by  mortgage  to  any  transferee  or  lessee,"  striking 
at  the  same  question  which  you  have. 

Mr.  Pinchot.  I  should  be  very  strongly  opposed  to  the  striking 
out  of  the  rest  of  that  clause,  for  the  reason  that  the  sale  to  a  dis- 
tributing company  might  often  be  used  to  free  the  companies  from 
all  sorts  of  regulations. 

Mr.  Thomson.  May  I  ask  a  question  there?  If  such  assignments 
or  transfer  as  you  have  in  mind  might  be  desirable  for  financial  pur- 
poses, would  it  not  be  possible  under  the  last  line,  line  15,  upon  con- 
sent of  the  Secretary  of  the  Interior,  and  under  such  circumstances 
might  he  not  consent  to  it? 

Mr.  Pinchot.  Yes.  It  is  a  question  as  to  what  time  the  transfer 
would  be  made,  and  so  forth.  I  do  not  know  whether  that  would 
cover  it  or  not. 

Mr.  Rakeb.  Let  me  call  your  attention  to  this  language  (reading) : 

Sec.  8.  That  no  property  or  project  installed  and  openited  under  the  provi- 
sions or  benefits  of  this  act  shaU  be  assigned  or  transferred  except  upon  the 
written  consent  of  the  SecreUiry  of  War,  except  by  trust  deed  or  mortgage 
issued  for  the  purpose  of  financing  the  business  of  such  owner,  and  any  suc- 
cessor or  assign  of  such  property  or  project,  whether  by  voluntary  transfer, 
judicial  sale,  or  foreclosure  sale  or  othewise,  shall  be  subject  to  all  the  con- 
ditloiiB  of  the  approval  under  which  such  rights  are  held,  and  also  subject  to 
aU  the  proviBions  and  conditions  of  this  act  to  the  same  extent  as  though  soch 
soooesaor  or  assign  were  the  original  owner  hereunder. 
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Ought  not  that  to  be  in  a  bill  of  this  kind  that  the  man  could 
mortgage  it  or  give  a  trustee,  and  those  who  got  it  should  comply 
with  the  rules  and  regulations,  so  as  to  give  an  opportunity  to  prop- 
erly finance  the  project? 

Sir.  PiNciiOT.  I  should  have  to  read  that  carefully  and  get  the 
exact  meaning  of  it  before  I  said  yes  or  no  to  it. 

Mr.  IvAKER.  That  is  section  8  oi  the  Adamson  bill.  This  is  more 
liberal  than  the  one  in  this  bill  and  even  more  liberal  than  the  one 
suggested  by  Mr.  Pierce — I  mean  this  on  page  8  of  the  Adamson 
bill — because  they  are  all  very  fair.  It  would  seem  that  it  requires 
a  good  deal  to  start  a  plant,  and  therefore  a  man  should  be  per- 
mitted to  give  a  mortgage  or  t4nistee  and  then  with  the  restricti*  n 
on  the  purchaser  after  the  sale  by  the  trustee,  the  foreclosure  sale, 
he  complies  with  the  rules  and  regulations  and  protects  the  publir 
and  it  gives  an  incentive  to  development  at  the  same  time. 

Mr.  PiNCHOT.  In  secti(  n  5.  line  16,  I  raise  the  question  there 
whether  one  year's  notice  is  not  sufficient  ? 

The  Chairman.  May  I  sugo^est  there  my  thought  was  if  they  did 
not  have  more  than  one  years  notice  they  might  not  have  time  to 
negotiate  their  succeeding  contracts  for  power  and  make  the  netc^- 
sary  improvements  in  the  machinery  that  they  otherwise  would 
make,  and  that  it  might  have  the  effect  of  their  letting  their  msi- 
chinerv  run  down,  for  the  reason  that  thev  would  not  know  whether 
they  would  have  the  lease  again. 

Mr.  IxAKER.  Did  the  same  parties  assist  in  preparing  this  bill  and 
the  Adamson  bill? 

The  Chairman.  Xo;  that  is  the  War  Department  bill. 

Mr.  Kaker.  They  have  one  here  in  the  Adamson  bill. 

Mr.  PiNciioT.  There  is  a  provision  in  section  5  which,  itiseems  to 
me,  is  of  the  utmost  value  and  importance,  and  tliat  is  that  which  re- 
quires the  taking  over  of  the  property  at  actual  cost  of  rights  of 
way,  water  rights,  lands,  and  interests.  That  is,  it  prevents  tlie  cotu- 
pany  from  charging  unearned  increment  in  property  of  that  s(^rt 
against  the  public. 

The  Chairman.  May  I  suggest  there  that  we  have  not  been  able  to 
get  unanimous  agreement  on  the  part  of  the  power  people,  who 
appeared  here  as  to  that  provision. 

Mr.  PiNCHOT.  I  regret  that  I  differ  from  the  power  people,  but  I 
think  this  is  an  admirable  provision  and  should  be  maintained  in 
the  bill. 

The  Chairman.  Right  while  we  are  there,  arguments  have  been 
made  here,  which  have  made  quite  an  impression  on  some  of  us,  that 
undoubtedly  the  property  they  get  from  us  we  ought  to  have  tlie 
right  to  take  over  witliout  an  unearned  increment,  but  as  to  property 
that  they  bought  independently  from  us,  from  sources  wholly  foreign 
from  us — from  the  Government — they  feel  as  to  that  property  that 
they  should  have  the  enhanced  value  there.  But,  of  course,  the  coni- 
mittee  may  well  recognize  that  it  is  largely  an  important  part  of  this 
bill  that  the  Government  be  able  to  recapture  the  property.  If  the 
conditions  are  so  onerous  that  it  is  impossible  to  recapture  it,  then 
it  becomes  a  grant  in  perpetuity,  and  if  the  conditions  are  favorable 
enough  so  that  the  Government  can  with  feasibility  and  economy 
recapture  it,  it  does  not  become  a  grant  in  perpetuity,  but  it  becomes 
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a  lease  for  a  term  of  years.  But  they  have  made  a  scrong  appeal 
that  so  long  as  the  property  on  the  outside  that  they  have  acquired 
from  other  sources,  from  private  ownership — they  feel  that  it  works 
a  hardship,  to  the  extent  that  they  might  be  forced  to  allow  that 
property  to  be  retaken  with  the  property  that  we  leased  to  them, 
not  at  its  enhanced  value,  the  increased  value,  but  at  its  actual  cost. 

Mr.  PiNCHOT.  It  seems  to  me  their  contention  runs  contrary  to  the 
whole  trend  of  modern  treatment  of  corporation  question,  which  is  to 
prevent  the  community  from  having  to  bear  again  the  cost  of  the 
unearned  increment  which  the  community  has  created. 

The  Chairman.  Suppose  we  had  a  disputed  question  of  fact  as 
to  whether  the  community  did  create  it,  or  whether  the  power  com- 

Sany  created  it?  Of  course,  these  bleak  hills  in  their  natural  state 
0  not  create  much  of  anything;  so  it  is  first  a  case  of  capital  going 
in  and  later  people,  and  the  two  together  creates  the  value,  and  so 
I  suppose  there  would  be  some  controversy  as  to  whether  the  people 
did  it,  or  the  power  company  did  it. 

Mr.  PiNcuoT.  On  the  other  hand,  while  the  coming  of  the  power 
company  increases  the  life  of  the  community,  still  it  is  the  growth 
of  the  community  that  makes  the  increased  value  of  real  estate. 

Mr.  Brown.  But  if  they  did  not  develop  it,  there  would  not  be  any 
community  there. 

The  Chausman.  Of  course,  you  can  twist  that  question  around  and 
look  at  it  from  both  ends  and  make  the  argument  either  way. 

Mr.  Saxer.  Just  as  part  of  the  matter  that  was  before  the  com- 
mittee yesterday,  in  which  the  gentlemen  appeared — I  see  that  they 
all  agree  with  the  provisions  in  the  bill  known  as  the  Adamson  bill ; 
that  they  pay  a  fair  value  for  all  the  property  acquired  outside  of  the 
Govemmenl  and  pay  the'  cost  of  that  which  is  acquired  from  the 
Government.    That  is  the  language  of  the  Adamson  bill,  section  10. 

Mr.  PiNCHOT.  I  am  sorry  to  say  that  I  have  not  had  an  oppor- 
tunity to  study  the  Adamson  bill  yet. 

Mr.  Raker.  We  are  just  on  that  feature,  and  I  want  to  call  your 
attention  to  it  now,  that  all  the  property  acquired  otherwise  than 
from  the  Government  the  party  would  be  paid  a  fair  value  of  such 
property  that  is  included  in  the  operations  of  the  plant  necessarily, 
and  then  they  are  paid  the  cost  of  that  which  they  get  from  the  Gov- 
(Tnment.  In  other  words,  the  Government  shall  pay  the  cost  that 
the  company  originally  gave  to  the  Government  for  its  rights. 

The  Chairman.  Now,  let  me  ask  you  a  question.  Let  us  take  the 
thought  in  the  Adamson  bill  for  the  moment  and  say  that  a  com- 
pany had  a  lease  for  50  years  for  10  acres  of  ground,  which  embraces 
a  dam  site,  and  let  us  say  they  then  buy  up  much  otner  land  to  com- 
plete their  plant,  and  they  have  secured  rights  of  wajr,  etc,  which 
they  got  for  little  value — which  they  would  ordinarily  get  for  a 
small  price.  Now,  if  that  power  plant  grew  to  such  an  enormoius 
extent,  as  I  think  power  plants  will  grow — I  think  that  is  the  biggest 
question  in  this  country — ^I  think  the  tariff  and  the  currency  and 
everything  else  shrinks  into  insignificance  beside  the  proposition  of 
developing  and  haltering  and  bridling  and  saddling  the  water 
powers.  It  is  not  to-day  or  to-morrow,  but  forever.  Now,  if  the 
use  of  electricity  and  electrical  power,  which  is  in  its  infancy,  should 
grow  to  the  extent  that  we  believe  it  will — ^we  can  hardly  realize  the 
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extent  of  its  growth  and  value — would  we  be  safe  in  adopting  for  a 
moment  the  Adamson  provision,  or  would  we  be  safe  in  adopting  the 
views  of  the  power  people  who  have  appeared  here?  The  growth 
of  the  business  might  become  so  enormous  that  the  Federal  Govern- 
ment could  not  with  economy  or  with  any  sort  of  feasibility  recap- 
lure  or  retake  the  property.  And  right  there  arises  the  proposition 
as  to  whether  or  not  the  Federal  Government  can  ever  recover  the 
property,  or  will  we  give  leases  away  so  favorable  to  them  that  we 
can  get  it? 

Let  me  give  you  an  example  of  this  thing.  In  our  State  we  lease 
our  school  lands.  Congress,  when  they  gave  us  our  school  lands, 
gave  the  preference  right  to  the  lessee.  They  said  he  should  have 
the  preference  right  of  it.  What  happened  ?  The  lessee  immediately 
sets  out  so  many  trees  on  the  farm  and  does  so  much  improving  on 
the  farm  that  no  other  man  would  want  to  buy  that  place  ancl  he 
gets  it  without  competition.  Now,  if  we  put  conditions  around  a 
lease  which  make  it  possible  for  them  to  get  all  the  unearned  incre- 
ment, the  thing  may  get  so  valuable,  may  grow  to  such  proportions 
that  no  government  would  be  justified  in  retaking  it.  Then  we  have 
defeated  the  purpose  that  we  all  had  in  mind. 

Mr.  Kent.  In  addition  to  that,  if  rates  were  to  be  based  upon  the 
value  of  the  property,  the  people  forever  would  have  to  pay  an  ex- 
orbitant price,  based  on  the  valuation. 

Mr.  Raker.  Might  I,  in  this  connection,  answer  that?  I  think  the 
illustration  of  the  school  lands  section,  if  carried  out  as  the  chair- 
man stated  it — if  we  found  a  man  with  energy  and  brains  enough 
to  buy  trees  and  plant  them,  he  is  entitled  to  his  reward  for  that 
He  has  no  monopoly,  he  is  beautifying  the  coimtry  and  adding  to  its 
wealth,  and  if  the  Government  wants  to  take  it,  or  anybody  else 
wants  to  take  it,  they  should  pay  the  fair  value  for  it. 

Now,  on  this  question,  if  a  man  goes  out  into  the  coimtry  and  de- 
velops a  water  power,  gets  a  lease  from  the  Government,  and  pur- 
chases other  land  and  gets  his  water  ditches  and  water  right,  while 
I  am  in  favor  of  giving  the  public  absolute  service  to  prevent  monop- 
oly— giving  the  Government  a  chance  to  control  it — I  can  not  see 
my  way  clear  that  we,  by  legislation,  ought  to  confiscate  a  man's 
property,  by  this  kind  of  legislation,  any  more  than  we  should  any 
other  man's  property  by  saying,  "  Here,  you  have  built  up  a  large 
property  and  made  it  valuable,  and  now  we  will  simply  give  you 
what  you  paid  for  it." 

The  Chairman.  Now,  let  me  put  another  question  to  you.  I  own 
an  humble  160  acres  of  land  in  Oklahoma.  I  leavSe  it  to  you  for  10 
years.  The  day  I  lease  it  to  you  it  is  worth  $3,000;  the  day  your 
lease  expires,  from  your  proper  compliance  with  the  terms  of  the 
lease,  that  land  has  developed  into  a  farm  worth  $10,000.  Do  yo" 
keep  the  $7,000  and  return  the  $3,000,  or  do  I  get  the  $10,000  farm 
back? 

Mr.  Kaker.  You  would  get  a  $10,000  farm  back,  and,  in  the  mean- 
time, if  I  am  a  provident  farmer,  if  I  am  doing  my  duty,  I  am  get- 
ting my  pro  rata  out  of  the  farm. 

The  Chairman.  So  are  the  power  people  getting  theirs,  and  more, 
too,  probably. 

Mr.  PiNCHOT.  I  would  like  to  inject  a  statement  there  that  I  have 
never  heard  anything  said  with  quite  as  much  pleasure  as  your  state- 
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ment  of  the  importance  of  this  power  question  just  now.  I  think 
you  have  hit  the  nail  absolutely  on  the  head,  that  it  makes  all  these 
other  matters  look  insignificant.  In  the  national  forests  alone  there 
are  14,000,000  horsepower  possible  of  development,  twice  as  much 
as  the  developed  horsepower  in  the  United  States  now ;  and  the  size 
and  grip  of  the  control  which  could  be  exercised  by  the  power  people, 
v.nless  they  are  properly  restrained  by  the  Government,  over  every 
phase  of  activity  makes  this  water-power  question,  as  has  been  said 
over  and  over  again  in  official  reports,  as  important  as  anything  can 
^ell  be. 

Now,  if  we  can  turn  to  the  bill.  I  am  a  little  doubtful  whether — 
you  will  pardon  me  for  raising  a  number  of  questions  that  I  am  not 
myself  able  to  answer — I  am  a  little  doubtful  whether  the  terms  of 
the  bill  leave  a  period  between  the  time  when  the  Government  pro- 
poses to  take  over  the  plant  and  the  time  it  can  take  it  over,  during 
which  the  plant  might  possibly  not  be  in  the  ownership  of  anybody. 

The  Chairman.  Might  I  suggest  that  the  entire  committee,  I  think, 
and  the  departmental  officers  have  all  agreed  that  that  must  be  pro- 
vided for?    I  think  that  undoubtedly  has  to  be  remedied. 

Mr.  PiNCHOT.  Then  in  the  last  clause  of  section  5,  page  4  [read- 
ing]: 

Provided^  That  such  reasonable  valuation  shall  not  Include  or  be  affected  by 
the  Talue  of  the  franchise  or  good  wlH  or  any  other  intangible  element. 

Would  that  include  profits  in  contracts  pending? 

The  Chairman.  What  do  jrou  say  about  that,  Mr.  Finney? 

Mr.  Finney.  That  is  not  intended,  because  there  is  a  provision 
in  the  bill  elsewhere  that  provides  that  contracts  may  be  made  for 
more  than  50  years,  and  whoever  takes  it  over  must  assume  those 
contracts. 

Mr.  Kent.  In  paying  for  the  property  those  contracts  should  be 
paid  for. 

Mr.  Finney.  Yes;  but  the  successor  undertakes  specifically  to  ful- 
fill them. 

Mr.  Baker.  The  Adamson  bill  provides,  on  page  10,  beginning 
with  line  5 : 

In  the  determination  of  the  value  of  said  property  upon  the  termination  of 
said  grant  as  above  provided  no  value  shall  be  claimed  by  or  allowed  for  the 
consent  hereby  granted,  nor  for  good  will,  profit  in  pending  contracts,  nor 
other  conditions  of  current  or  prospective  business. 

Is  that  the  idea  you  were  trying  to  present  ? 

Mr.  PiNCHOT.  les. 

Mr.  Thomson.  That  language  docs  not  allow  anything  for  the 
pending  contracts,  does  it  ? 

Mr.  Kaker.  No  ;  it  does  not  allow  them  any  profit  on  the  pending 
contracts;  they  take  them  without  any  profit  on  pending  contracts, 
"nor  other  conditions  of  current  or  prospective  business." 

Mr.  Thomson.  I  understood  you  to  say  that  pending  contracts 
should  be  taken  into  consideration. 

Mr:  PiNCHOT.  Not  that  the  companv  should  be  authorized  to  col- 
lect profits  in  a  pending  contract  when  they  did  not  render  any 
service.  They  ought  to  have  profits  on  contracts  when  they  have 
rendered  the  service,  but  not  otnerwise. 
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Mr.  Finney.  I  think  possibly  it  might  be  well  to  modify  that  line 
to  make  that  point  perfectly  clear. 

Mr.  PiNCHOT.  I  will  now  proceed  with  the  bill,  with  your  per- 
mission. 

In  section  8,  after  the  proceeds  from  power  development  have  gone 
to  the  reclamation  service  and  one-half  has  been  paid  back  by  the 
reclamation  service,  as  I  understand  it,  half  of  that  goes  to  the  State 
in  which  the  power  plant  is  located  and  half  to  the  Treasury  of  tlie 
United  States.  I  would  like  to  suggest  there  the  use  of  the  following 
language : 

The  remaining  fifty  per  centum  shall  be  covered  into  a  special  fund  to  be 
expended  for  irrigation  and  navigntiou  purposes  within  the  State  or  Statfs 
whence  the  revenue  was  originally  derived. 

That  is,  the  remaining  50  per  cent  which  would  otherwise  go  into 
the  Treasury. 

The  Chairman.  It  would  really  go  into  the  reclamation  fund, 
would  it  not? 

Mr.  Stout.  I  should  think  it  would. 

Mr.  Kent.  It  would  go  into  the  reclamation  fund,  and  ultimately 
it  would  be  paid  back  to  the  State  in  which  the  power  was  developed. 

The  Chairman.  I  think  you  are  right  in  the  last  analysis,  if  we 
could  assume  that  we  would  get  ultimately  all  the  reclamation  money 
back;  but  if  you  will  read  that  a  little  carefully  you  will  observe 
that  it  remains  in  the  reclamation  fund. 

Mr.  PiNCHOT.  The  other  50  per  cent  remains  in  the  reclamation 
fund,  but  50  per  cent  of  it  goes  to  the  Treasury. 

The  Chairman.  It  does  not  go  to  the  Treasury;  it  goes  to  the 
reclamation  fund. 

Mr.  PiNCHOT.  It  remains  part  of  the  reclamation  fund  indefinitely! 

The  Chairman.  Yes. 

Mr.  PiNCHOT.  I  thought  it  went  back  into  the  Treasury. 

Mr.  Raker.  In  your  view  of  it,  when  it  ceases  to  be  used  for  the 
reclamation  fund,  does  it  not  go  into  the  National  Treasury? 

Mr.  PiNCHOT.  According  to  the  chairman,  it  will  not  come  out  of 
the  reclamation  fund,  but  will  be  part  of  a  revolving  reclamation 
fund  permanently  available. 

Now,  there  may  be  two  or  three  other  small  points,  but  I  will  not 
trouble  you  with  any  further  sections. 

The  Chairman.  Will  you  look  at  that  repeal  section,  section  U? 
We  have  had  some  discussion  about  that  by  some  of  the  parties. 
Ex-Secretary  Fisher  was  here,  and  he  thought  no  great  harm  would 
come  if  we  did  repeal  that  revocable  permit,  1901  provision;  and 
others  thought  perhaps  it  would  be  an  unwise  thing  to  do  that 
Then,  of  course,  there  is  a  question  as  to  the  construction  as  to 
whether  or  not  it  is  inconsistent. 

Mr.  PiNCHOT.  I  would  rather  not  express  an  opinion  about  that. 
Mr.  Wells  can  probably  give  you  more  information  on  tiiat  than  I  can. 

The  Chairman.  Are  there  any  members  of  the  committee  who 
desire  to  ask  any  questions  of  Mr.  Pinchot? 

Mr.  Baker.  I  would  like  to  ask  a  few  questions. 

Mr.  PiNCHOT.  Might  I  ask  one  favor  here,  Mr.  Chairman?  I  have 
here  an  amendment  suggested  by  Senator  Cummins  dealing  with  the 
question  of  taking  over  the  plant,  and  I  would  like  to  have  it  incor- 
porated in  the  record. 
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The  Chaibman.  Without  objection,  it  will  be  incorporated  at  this 
point. 
(The  paper  referred  to  is  as  follows:) 

[Cummliis^s  amendment  to  Coimccticnt  River  bill   (8.  8033).] 

Sec.  5.  That  upon  the  termination  for  any  cause  whatever  of  the  authority, 
rights,  iind  privileges  granted  hereby,  or  any  renewal  thereof,  the  United  States 
may  renew  the  same  or  the  grant  may  be  made  or  transferred  to  other  parties. 
Tnloss  the  grant  is  renewed  to  the  original  grantee  or  its  assigns,  as  herein  pro- 
-^WM,  the  United  States  shall  pay  or  require  its  new  grantee  to  pay  to  said 
orijii-nl  grantees  or  its  assigns,  as  full  compensation,  the  reasonable  value  of 
the  improvements  and  appurtenant  works  constructed  under  the  authority  of 
this  jict  and  the  proi)erty  belonging  to  said  corporation  necessary  for  the  de- 
Aeini-ment  hereby  authorized,  exclusive  of  the  value  of  the  authority  hereby 
jrniiited.  Said  Improvements  and  appurtenant  works  and  property  shall  include 
the  l.juds  and  riparian  rights  acquired  for  the  purposes  of  such  development, 
the  (lam  and  other  structures,  and  also  the  equipment  useful  and  convenient  for 
tlip  generation  of  hydroelectric  power  or  hydromechanical  i)ower  and  the  trans- 
mi. -^ion  system  from  generation  plant  to  initial  points  of  distribution,  but  shall 
ij'.t  include  any  other  property  whatsoever.  Such  reasonable  value  shall  be 
del  em  lined  by  mutual  agreement  between  the  Secretary  of  War  and  the  owners, 
and  in  case  they  can  not  agree,  then  by  proceedings  instituted  in  the  United 
Urates  district  court  for  the  condemnation  of  such  properties.  The  basis  for 
determining  the  value  shall  be  the  cost  of  replacing  the  structui-es  necessary 
for  the  development  and  transmission  of  hydroelectric  lunver  by  other  structures 
oil  able  of  developing  and  transmitting  the  same  amount  of  marketable  power 
with  equal  efficiency,  allowance  being  made  for  deterioration,  if  any,  of  the 
existing  structures  in  estimating  such  efficiency,  together  with  the  fair  value  of 
other  properties  herein  defined,  to  which  not  more  than  10  per  cent  may  be 
added  to  compensate  for  the  expenditure  of  initial  cost  and  exi)erimental 
charges  and  other  proper  expenditures  in  the  cost  of  the  plant  which  may  not 
be  represented  in  the  replacement  valuation  herein  provided. 

ilr.  Rakeb.  Mr.  Pinchot,  the  bill  as  it  stands  now  gives  the  Secre- 
tary of  the  Interior  the  discretion  to  grant  these  permits.  It  has 
been  suggested  that  the  bill  should  authorize  and  direct  the  Secre- 
tary to  grant  permits  to  every  qualified  applicant  upon  the  condi- 
tions provided  in  the  bill.    What  have  you  to  say  as  to  that? 

Mr.  Pinchot.  Just  what  I  said  before.  I  would  leave  the  Secre- 
tary of  the  Interior  or  the  Secretary  of  Agriculture  as  free  as  a 
private  individual  would  be,  as  nearly  as  possible,  to  deal  with  each 
individual  case  as  it  comes  up,  assuming  that  he  will  act  in  the  in- 
terest of  the  Government. 

Mr.  Raker.  Speaking  of  the  point  of  view  suggested  by  Mr.  Gra- 
ham, the  result  of  the  effort  of  tne  best  man  against  the  worst  man — 
might  there  not  be  favoritism  shown,  and  ought  it  not  to  be  provided 
and  put  in  the  bill  that  this  water  power  is  there  and  the  locations 
are  there  and  every  qualified  applicant  who  can  make  good  ought  to 
be  given  an  opportunity  to  make  good? 

Mr.  Pinchot.  I  think  the  answer  to  that,  Judge,  is  that  you  can 
never  give  an  executive  officer  authority  to  do  good  work  without 
giving  him  at  the  same  time- enough  power  to  do  bad  work.  The 
bureaus  of  the  Government  service  which  are  most  tied  up  with 
nainute  regulations  of  that  kind  are  those  in  which  the  worst  admin- 
ibtration  takes  place. 

Mr.  Raker.  It  was  presented  here  by  the  American  Institute  of 
Electrical  Engineers,  which  has  about  6,000  or  7,000  members,  a 
committee  of  whom  appeared  here,  and  I  understand  from  two  of 
them— very  high-class  men — who  stated  that  within  the  last  five 
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years  there  has  been  practically  no  development  in  the  electrical 
power  projects  in  the  West  on  account  of  the  rules  and  regulations 
end  discretion  exercised  by  the  departmental  officials;  that  prac- 
tically all  development  was  at  a  standstill,  with  the  possible  excep- 
tion of  the  Edison  people  at  Los  Angeles. 

Mr.  PiNCHOT.  The  answer  to  that  is  that  76  projects,  aggregating 
three-quarters  of  a  million  of  horsepower  capacity  at  low  water,  have 
been  provided  for  by  permits  given  in  the  national  forests  within  the 
last  two  years.    . 

Mr.  Stout.  How  many  of  those  are  being  built  ? 

Mr.  PiNCHOT.  All  of  them  were  granted  under  conditions  which 
required  prompt  development. 

Mr.  Stout.  Was  there  any  time  limit  on  them? 

Mr.  PiNCHOT.  Yes;  there  was  a  time  limit  imposed  that  they  must 
begin  within  a  certain  time  and  complete  within  a  certain  time. 

Mr.  Raker.  Now  there  are  76  permits  granted,  and  they  cover  in 
all  how  much? 

Mr.  PiNCHOT.  At  minimum  stream  flow  728,000  horsepower,  which 
means  twice  or  three  times  as  much  practically. 

Mr.  Raker.  That  would  show  that  most  of  them  are  small  affairs. 

Mr.  PiNCHOT.  There  are  only  7,000,000  horsepower  developed  in 
the  United  States  now,  and  these  permits  represent  probably  one- 
third  as  much  as  the  total  development  at  the  present  tune. 

Mr.  Raker.  These  gentlemen,  who  have  had  wide  experience  and 
who  represent  an  organization  which  stands  high  all  over  the  United 
States  and  foreign  countries,  claim  that  they  nave  made  an  investi- 
gation of  this  matter  and  that  in  their  judgment  development  has 
not  been  proceeding,  because  the  rules  and  regulations  and  power 
exercised  was  so  onerous,  so  strict,  title  so  visionary,  that  they  would 
not  invest.  In  other  words,  that  men  with  money  would  not  put 
money  into  these  enterprises. 

Mr.  PiNCHOT.  I  have  heard  that  statement.  The  answer  to  it  is 
the  official  fig'xres  of  what  has  been  going  on  with  revocable  permits. 
There  is  no  question  about  it;  those  are  the  official  figures. 

Mr.  Raker.  You  are  fully  confirmed  in  the  belief  now  that  the 
revocable  permit  is  not  conducive  to  proper  development?  In  other 
words,  there  ought  to  be  a  fixed  period  ? 

Mr.  PiNCHOT.  From  the  beginning  we  have  tried  to  get  a  bill 
through  which  would  give  us  the  right  to  give  a  permit  that  would 
be  irrevocable,  except  for  cause ;  but  I  want  to  impress  this  upon  yon. 
gentlemen,  that  while  we  have  been  working  hard  to  get  this  bill 
for  six  years  at  least,  we  have  been  battled  at  every  point  by  the 
water-power  interests.  They,  in  the  first  place,  demand!ed  perpetual 
rights;  then  they  demanded  indeterminate  rights.  Bills  have  been 
introduced  every  year  substantially  along  the  lines  of  this  bill.  We 
have  pushed  them  in  every  way  we  knew,  and  every  year  we  ran 
up  against  the  water-power  interests,  *  who  are  not  satisfied  unless 
they  can  have  the  whole  thing. 

Mr.  Raker.  There  seems  to  be  some  difference  of  opinion  as  to 
monopoly.  They  claim  that  there  is  no  monopoly  in  the  water-power 
interests  at  the  present  time. 

Mr.  PiNCHOT.  We  can  give  the  figures  of  concentration,  showing 
increased  concentration. 
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Mr.  Baker.  Has  that  increased  concentration  been  detrimental  to 
the  water  interests  all  over  the  country,  in  that  they  are  charging 
higher  prices  to  the  consumer? 

Mr.  Rnchot.  This  concentration  is  concentration  in  the  hands  of 
a  few  groups  of  men — ^not  in  one  spot.  There  is  no  other  form  of 
monopoly  as  great  as  this  very  great  monopoly  of  power. 

Mr.  Baker.  That  being  the  case,  do  you  not  believe  that  this  bill 
ought  to  be  so  liberal  in  its  terms  as  to  permit  the  Government  to 
adopt  a  policy  that  will  bring  cheap  power  to  the  consumer  of  power 
and  induce  capital  to  go  into  the  enterpr^  and  therefore  a  permit 
of  sufficient  length  should  be  given  to  induce  foreign  capital  to  enter 
into  this  enterprise? 

Mr.  PiNCHOT.  Of  course  that  length  of  term  has  been  reached  by 
years  of  conference  with  electrical  engineers  and  water-power  people, 
and  it  all  seems  to  come  down  to  the  consensus  of  judgment  that  50 
years  is  enough. 

Mr.  Baker.  Then  you  have  agreed  upon  the  proposition  of  a 
50-year  lease  as  being  about  right? 

Mr.  PiNCHOT.  That  has  been  the  policy  of  the  Forest  Service  for 
eight  years. 

The  Chairman.  Then  the  provision  of  the  bill  that  it  shall  not 
be  lon^r  than  50  years — if  it  was  made  a  50-year  definite  period  ? 

Mr.  PiNCHOT.  No;  I  would  leave  the  matter,  as  I  said,  to  the  Sec- 
retary— Cleave  him  with  as  much  freedom  as  possible  in  making  indi- 
vidual contracts  with  individual  lessees. 

Mr.  Baker.  Now,  from  your  point  of  view,  what  harm  could  come 
to  the  Government — could  come  to  the  Secretary — if  a  definite 
period,  which  it  is  conceded  practicallv  from  all  sides  ought  to  be  50 
years,  w'as  given  definitely  to  start  witn,  with  all  necessary  conditions 
and  restrictions  surrounding  it? 

Mr.  PiNCHOT.  There  are  two  answers  to  that  question.  One  is, 
that  one  Secretary  has  authority  to  give  50  vears  and  the  next  Sec- 
retary of  the  Interior  has  authority  to  give  them  50  years  also.  The 
second  answer  is,  that  you  can  never  foresee  conditions  which  will 
have  to  be  met,  and  the  tying  up  of  an  executive  officer  in  this  way 
is  unfortunate. 

Mr.  Baker.  That  leads  me  to  this  provision  of  the  bill  in  section 
8,  as  to  your  views  on  it.  It  provides  here  for  rental  and  royalty, 
and  the  question  has  been  raised  whether  or  not  that  rental  and 
royalty  should  be  a  nominal  sum,  so  as  to  keep  the  control  in  the 
Government  and  in  the  States  under  the  bill,  so  as  to  insure  full 
development  and  proper  service  at  all  times,  without  obtaining  any 
appreciable  revenue  to  the  Government.  In  other  words,  there  are 
two  theories,  one  that  it  should  be  simply  nominal,  with  authority 
to  regulate  it,  and  the  other  to  regulate  it  and  still  receive  a  fair 
return  so  as  to  accumulate  a  fund.    Which  of  these  is  your  view  ? 

Mr.  PiNCHOT.  My  view  is  very  strongly  for  the  last  one.  It  ia 
impossible^  as  I  tried  to  explain  in  the  early  part  of  my  testimony, 
for  a  public-service  commission  to  regulate  price  to  the  consumer  in 
such  a  way  as  to  get  all  the  benefits  that  the  public  ought  to  get. 
There  is,  in  the  difference  between  the  cost  of  water  power  and  the 
cost  of  steam  power^  a  possible  profit,  which  is  the  thing  that  the 
public'service  commission  has  to  regulate,  because  the  charge  for 
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water  power  must  be  the  standard  and  must  be  regulated  by  the 
competing  charge  of  the  power,  as  the  Commissioner  of  Corporations 
has  said,  and  wnich  will  be  embodied  in  extracts  from  his  report  in 
my  testimony.  In  other  Avords,  if  you  limit  the  Government  charge 
to  a  nominal  charge,  you  do  not  get  what  the  people  ought  to  get 

Mr.  Raker.  Suppose  a  man  acquires  100  acres  from  the  Govern- 
ment for  his  plant,  and  he  acquires  by  purchase  several  hundred 
acres,  he  acquires  rights  of  way  at  larger  expense,  and  the  Govern- 
ment interest  now  would  not  appraise  more  than  $2,000,  while  the 
money  invested  would  be, 'say,  half  a  million  dollars  in  the  other 
plants  that  he  had  actually  paid.  Would  you  believe  that  the  Gov- 
ernment should  obtain  any  return  over  and  above  the  fair  value  of 
this  100  acres  it  has  leased  ? 

Mr.  PiNcnoT.  I  believe  that  the  Government  should  never  obtain 
anything  for  something  ^hich  they  have  not  given.  But  the  essen- 
tiiil  thing  the  Govermnent  gives  is  authority  to  conduct  the  business. 

Mr.  Raker.  Would  you  collect  from  the  entire  business,  the  en- 
tire output  of  the  plant? 

Mr.  PiNGHOT.  In  the  national  forests  the  i)olicy  very  carefully 
worked  out  was  a  calculated  general  charge  covering  the  whole  de- 
velopment, and  then  the  Government  charge  of  that  percentage  of 
the  whole  development,  which  was  developed  in  the  use  of  Govern- 
ment property. 

Mr.  Raker.  That  would  bring  it  down  to  Avhat  I  was  getting  at. 
In  other  words,  you  would  only  charge  for  the  Government  use  the 
fair  proportion  of  what  the  Government  land  was? 

Mr.  PiNCHOT.  That  is  not  based  entirely  on  the  limit  of  the  Gov- 
ernment land. 

Mr.  Raker.  What  would  you  base  it  oh? 

Mr.  PiNCHOT.  There  comes  into  that  such  considerations  as  fran- 
chise value.  In  whatever  way  the  calculation  may  be  made^  it  has 
in  its  essence  the  franchise  right.  That  is  the  essential  tlnnff  the 
Government  gives.  ^ 

Mr.  Raker.  If  he  has  to  pay  the  State  for  his  franchise  and  then 
has  to  pay  the  Government,  he  is  paying  it  twice. 

Mr.  PiNciioT.  He  may  have  to  pay  the  State,  or  he  may  not;  but 
in  most  States  he  does  not  pay  it.  For  instance,  in  Ala&ama  they 
have  given  away  practically  all  of  their  water  power  without  a  cent 
of  charge.  Nobady  pays  anything — not  a  cent.  The  essential  thing 
is  the  franchise. 

Mr.  Thomson.  Might  I  ask  a  question  there?  The  Government 
IP  not  granting  a  franchise  to  these  companies,  are  they?  Might 
that  not  be  better  expressed  as  the  granting  by  the  Government  of 
an  opportunity  to  do  business  by  giving  them  the  right  to  locate  on 
this  dam  site? 

Mr.  PiNCHOT.  That  might  be  a  more  correct  expression.  What 
the  legal  terminology  should  be,  I  do  not  know,  but  it  is  power 
granted  by  the  Government. 

Mr.  Thomson.  Is  it  a  right  which  the  Government  gives  this  com- 
pany which  results  in  their  opportunity  to  do  business  at  this  point? 

Air.  PiNCHOT.  Yes;  that  is  it. 

Mr.  Raker.  Is  that  the  condition  ?  I  have  gotten  a  little  hazy  on 
that-    It  seems  to  me  he  would  have  to  get  that  from  the  State. 
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Mr.  PiNCHOT.  He  would  have  to  get  it  from  the  State  and  from 
the  Government.  If  it  was  on  Government  property,  he  could  go 
ahead  with  his  work  when  he  got  the  franchise  from  the  Govern- 
ment. 

Mr.  Raker.  Would  the  Government  assume  to  grant  a  franchise, 
or  could  it  do  it,  merely  by  ownership  of  the  land;  or  could  it  lease 
this  land  for  so  much  and  give  him  the  rights  upon  condition  that  he 
did  certain  things  ?  In  the  case  of  a  navigable  stream,  the  State 
grants  the  right  to  build  a  dam  and  a  man  can  not  build  a  dam  until 
ne  has  also  a  franchise  granting  him  the  same  privileges. 

Mr.  Brown.  Might  I  ask  a  question  there?  Assume  that  in  the 
Forest  Reserve  the  Government  owns  a  dam  site,  and  assume  that 
their  permittee  puts  in  machinery  capable  of  developing  100,000 
horsepower  on  that  site.  Not  to  bring  in  the  gfuestion  of  tne  use  of 
water  at  all,  can  you  tell  me,  roughly,  what  is  the  average  charge 
exacted  ? 

i£r.  PiNCHOT.  I  should  have  to  refer  that  to  Mr.  Merrill. 

Mr.  Brown.  Suppose  the  Government  had  a  dam  site  in  the  forest 
reserve,  and  suppose  that  the  permittee  installed  machinery  capable 
of  developmg  100,000  horsepower.  The  assumption  would  be  that 
the  man  aeveloped  that  horsepower.  Can  you  tell  me  roughly,  now, 
what  the  Government  charges  would  be? 

Mr.  Merrill.  I  can  only  tell  you  by  the  method  by  which  we  fix 
charges.  That  is  not  on  the  basis  of  installation  but  on  the  basis 
of  the  amount  of  power  that  can  be  developed  at  that  site  at  low 
water.  For  example,  the  Pacific  Light  &  Power  Co.  proposed  to 
develop  25^^000  horsepower  with  their  machinery  on  that  site.  We 
charged  that  plant,  as  a  matter  of  collecting  the  Government  rentals, 
for  83,000  horsepower. 

Mr.  Brov^n.  How  much  per  horsepower? 

Mr.  Merrill.  $1  per  horsepower,  the  maximum  charge. 

Mr.  Brown.  What  is  the  minimum  charge? 

Mr.  Merrill.  Ten  cents  per  horsepower. 

Mr.  Brown.  It  is  a  sliding  scale? 

Mr.  Merrill.  Yes;  a  sliding  scale. 

Mr.  Brow  N.  A  sliding  scale  from  10  cents  to  $1  ? 

Mr.  Merrill.  Yes. 

Mr.  Brown.  Is  it  tabulated?  Do  you  have  a  table  showing  the 
rates? 

Mr.  Merrill.  Yes. 

Mr.  Brown.  And  that  is  established  by  general  regulations? 

Mr.  Merrili..  Yes. 

Mr.  Brown.  Mr.  Chairman,  I  would  like  to  have  that  table  put  in 
the  record  at  some  point. 

Mr.  Merrill.  It  will  be  in  the  papers  which  I  will  bring  up  here. 

Mr.  Raker.  There  is  one  more  question  I  would  like  to  ask  Mr. 
Pinchot.  Supposing  a  going  concern  has  a  hydroelectric  plant. 
Suppose  it  was  in  existence  and  was  under  strict  supervision  of  the 
public  service  commission;  they  had  made  a  physical  examination  of 
this  plant,  that  which  they  owned  individually  and  that  which  tkey 
had  obtained  by  lease  from  the  Government,  together  with  its  fran- 
chise—in fact,  this  entire  plant — and  upon  that  they  make  a  charge 
that  would  give  them  a  fair  rate  of  interest  upon  the  money  invested, 
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allowing  a  certain  amount  for  depreciation.  Now,  if  that  company 
had  to  pay  a  certain  percentage  of  its  entire  receipts  to  the  Govern- 
ment for  the  use  of  that  land,  would  it  not  of  necessity  include  the 
amount  that  it  had  to  pay  the  Government  in  fixing  the  rates  that  the 
company  could  charge,  and  would  it  not  eventually  have  to  come 
out  of  the  consumer  J 

Mr.  PiNCHOT.  I  think  you  have  the  cart  before  the  horse.  The 
first  thing  that  would  happen  would  be  to  cease  dealing  with  the 
Government  after  the  imposition  of  the  Government  charge,  and 
then  the  company  would  go  on  and  construct  the  plant  and  then  the 
State  would  come  in  and  adjust  its  charges  so  as  to  be  fair. 

The  Chairman.  It  is  in  evidence  here  that  approximately  only 
3  per  cent  of  the  water  power  is  developed.  To  be  exact,  it  is  esti- 
mated that  there  is  a  possible  development  of  200,000.000  horsepower 
in  this  country,  and  that  only  6,000,000  horsepower  is  in  use.  Has 
the  development  of  water  power  reached  such  a  state  that  we  could 
with  propriety  place  any  fixed  amount  in  this  bill  that  we  should 
charge  per  horsepower? 

Mr.  PiNCHOT.  No.  It  was  suggested  to  me  just  before  the  hearing, 
by  one  of  the  gentlemen  present,  that  something  of  that  sort  should 
be  done,  but  I  am  very  strongly  opposed  to  it.  The  reason  why  that 
could  not  be  done  is  that  if  you  fixed  some  rate  that  would  he  fair 
for  the  less  profitable  plant,  the  most  expensive  ones,  you  will  fix  a 
rate  that  will  be  very  much  too  low  for  some  others. 

The  Chairman.  And  if  we  fixed  what  a  large  going  concern  ought 
to  pay,  it  would  probably  be  prohibitive  to  the  little  fellows? 

Mr.  PiNCHOT.  Yes. 

The  Chairman.  There  is  one  point  that  I  wanted  to  develop,  and 
that  is,  that  if  we  should  make  a  lease  that  had  provisions  in  it  so 
onerous  that  it  would  not  be  met,  that  would  intensify  and  make  more 
profitable  the  holdings  of  the  present  power  people  now  in  opera- 
tion? 

Mr.  PiNCHOT.  Yes. 

The  Chairman.  So  that  while  all  of  us  want  to  ward  off  mcMiopoly 
and  want  to  keep  these  water  powers  from  slipping  away  from  us, 
we  still  ought  to  have  an  eye  single  to  get  a  razor  that  would  shave— 
a  development  that  would  go. 

Mr.  PiNcnoT.  Yes;  and  I  would  like  to  say  in  that  connection  that 
the  conservation  people  are  very  keen  to  promote  development,  and 
there  can  be  no  better  proof  of  that  than  the  development  going  on 
in  the  national  forests. 

The  Chairman.  There  was  one  other  question  that  I  wanted  to 
ask  about  this  Chandler-Dunbar  case.  We  had  one  witness  yesterday 
who  launched  out  into  an  elaborate  statement  that  the  Government 
did  not  have  the  right  to  do  anything  with  its  own  land.  He  offered 
sundry  opinions  to  show  that  we  did  not;  that  we  were  only  a  kind 
of  a  trust  affair  for  the  people  of  the  country;  that  we  did  not  have 
jurisdiction  over  our  own  property.  J  want  to  ask  you,  from  your 
wide  experience — the  various  commissions  that  you  have  attended, 
and  the  various  places  where  you  have  met  this  question — ^is  it  not 
now  altogether  a  well-accepted  fact  that  so  long  as  the  Government 
owns  their  property,  they  can  lay  down  such  conditions  as  they  de- 
sire to  lay  down  ?    Is  that  any  longer  a  mooted  question  ? 
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Mr.  PiNCHOT,  Not  in  the  slightest  degree,  so  far  as  I  know.  It 
was  in  the  beginning  a  very  strongly  mooted  Question.  The  conten- 
tion was  constantly  made  that  the  Government  nad  the  right  to  grant 
or  refuse  the  permit,  but  it  did  not  have  the  right  to  impose  condi- 
tions after  the  permit.  That  position  has  substantially  disappeared, 
and  the  Chandler-Dunbar  decision  cleared  up  the  rest  of  it. 

The  Chairman.  Did  we  not,  in  section  7,  of  the  Hetch-Hetchy  bill, 
so  far  as  Congress  is  concerned,  put  at  rest  that  proposition  ? 
Mr.  PiNCHOT.  Absolutely. 

Mr.  Brown.  Touching  on  the  proposition  of  Judge  Raker  "  to  di- 
rect," instead  of  "giving"  the  Secretary  the  authority  to  issue  a  per- 
mit, that  he  be  "directed  to  issue  one  to  any  qualified  applicant," 
if  that  were  done,  might  it  not  be  true  that  a  case  might  arise  which 
would  present  a  situation  where  a  development  on  a  pretty  extensive 
scale  would  be  the  best  thing  for  the  public  interests,  which  might  be 
very  materially  interfered  with  by  somebody — a  (jualified  applicant- 
coming  in  and  breaking  in  somewhere  along  or  in  the  middle  of  this 
area  and  of  obtaining  a  permit  for  the  comparatively  small  proposi- 
tion which  he  would  be  entitled  to,  if  the  bill  read  that  way  ? 

Mr.  PiNCHOT.  I  think  you  are  exactly  right  in  that,  and  you  are 
supported  by  actual  experience.  We  have  a  number  of  rivers  on 
which  that  has  already  taken  place — where  larger  developments  are 
prevented  by  the  existence  of  smaller  ones. 

Mr.  SiNNOTT.  How  much  of  this  concentration  of  water  power  that 
you  referred  to  is  now  subject  to  public  utility  regulation  s 

Mr.  PiNCHOT.  It  would  be  impossible  for  me  to  answer  that  ques- 
tion now,  because  I  do  not  Imow  just  what  States  have  public  utility 
commissions. 

Mr.  SiNNOTT.  Now  the  State  of  Oregon  at  the  present  time  col- 
lects, or  it  is  authorized  to  collect,  a  license  fee  from  power  com- 
panies which  shall  not  be  less  than  25  cents,  nor  more  than  $2  per 
annum  for  each  measured  horsepower  developed.  Now,  have  you 
any  suggestion  to  make  as  to  an  adjustment  between  the  State  and 
the  Federal  Government  upon  those  collections?  There  is  limits,  of 
course,  to  which  the  power  companies  may  go  in  paying  the  tax. 

Mr.  PiNCHOT.  This  bill,  as  I  understand  it,  provides  that  no  per- 
mit shall  be  issued  or  any  lease  granted  in  any  State  that  has  not  a 
public  service'  commission.  There  would  necessarily  be  cooperation 
between  the  Secretary  of  the  Interior  and  the  public  service  com- 
mission, and  that  would  answer  the  question. 

Mr.  SiNNOTT.  The  collections  by  the  Government  and  by  the  State 
might  be  excessive,  taken  all  together. 

Mr.  PiNCHOT.  I  have  always  held  strongly  to  cooperation  between 
the  Nation  and  the  State  in  spite  of  the  conflict  which  has  been  ex- 
cited very  largely  by  the  power  people  between  them. 

Mr.  SiNNOTT.  Mr!  Fisher,  in  talking  to  me  privately,  said  that  he 
thought  the  Secretary  in  fixing  his  rates  should  take  into  considera- 
tion the  fact  that  the  State  is  likewise  collecting  a  tax. 

The  Chairman.  There  is  no  disposition  on  the  part  of  any  of  us  to 
impose  unfair  terms  on  the  power  people. 

Mr.  Raker.  Would  it  not  be  fair  to  the  State  that  has  no  public 
utilities  Qommission,  to  give  that  power  to  the  Secretary  of  the 
Interior  to  handle  the  powers  until  the  State  does  pass  a  law  turn- 
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injy  these  things  over  to  a  properly  organized  public  utilities  com- 
mission ? 

Mr.  PiNCiiOT.  I  think  the  solution  that  the  bill  contains  is  very 
much  wiser,  for  the  reason  that  the  attempt  to  do  that  would  at  once 
lead  to  a  great  deal  of  conflict  between  the  States-rights  people  and 
the  Nationalists.  The  solution  in  the  Ferris  bill  is  the  better  way 
around  it. 

Mr.  Raker.  But  that  shuts  up  development  in  the  meantime. 

Mr.  PiNCHOT.  It  puts  it  up  to  the  State.  If  the  State  has  not  in- 
terest enough  in  water  power  development  to  establish  a  public 
service  commission,  that  is  the  State's  fault.  If  the  State  does  not 
care  to  have  it,  I  do  not  see  why  the  Nation  should. 

The  Chairman.  I  do  not  think  that  will  be  a  question  in  this  bill. 
There  are  few  States  that  have  not  yet  crossed  the  bridge. 

Mr.  Thomson.  And  these  States  would  be  very  quick  to  provide 
commissions,  I  think. 

The  Chairman.  Yes;  the  first  issue  in  the  campaign  would  be, 
"  We  haven't  a  commission  here,  and  therefore  our  water  powers  are 
tied  up,*'  and  the  fellows  in  the  legislature  that  did  not  pass  such  a 
bill  in  the  first  session  would  be  swept  off  the  map  at  the  next 
election. 

Mr.  Raker.  The  State  might  object  to  providing  anjr  commission. 
A  few  power  companies  might  be  in  the  State  and  in  operation, 
and  it  would  be  to  their  interests  and  to  the  interest  of  all  their 
friends  not  to  see  any  legislation  that  might  permit  any  other  com- 
panies to  come  in.  That  being  the  case,  do  we'  want  to  permit  such 
a  bill  to  be  passed  that  would  enable  corporations  to  control  the 
situation,  as  it  is  claimed  now — I  can  not  say  whether  it  is  true  or 
false — as  it  has  been  claimed  for  the  last  five  years  it  has  been  the 
condition,  that  in  many  western  States  by  holding  up  permits  for 
water-power  companies  and  for  development  companies  they  have 
been  able  to  charge  twice  as  much  for  their  electrical  energy  as  they 
should  charge? 

Mr.  SiNNOTT.  I  never  expected  to  live  to  see  the  day  when  you  will 
admit  the  possibility  of  control  of  any  State  legislature  by  water- 
power  interests. 

Mr.  Raker.  You  are  absolutely  mistaken  in  that. 

Mr.  SiNNOTT.  On  this  subject  of  development,  I  would  like  to  add 
that  in  190»5  the  State  of  Oregon  limited  the  franchise  rights  of 
water  power  developed  to  a  40-year  period.  Every  franchise  ter- 
minates in  40  years,  and  the  State  engineer  reports  in  his  last  report 
that  expenditures  amounting  to  $23,000,000  are  under  way  by  virtue 
of  that  law. 

The  Chairman.  We  are  very  much  obliged  to  you,  Mr.  Pinchot, 

As  per  the  reauest  of  Mr.  Pinchot,  former  Chief  Forester,  I  am 
incorporating  a  letter  I  received  from  him  through  the  mails  sup- 
plementing his  views  on  the  subject  expressed  in  person  at  the  time 
of  the  hearings. 

(The  letter  referred  will  be  found  as  Exhibit  H  in  the  appendix.) 

The  Chairman.  I  hold  in  my  hand  a  compilation  of  data  bearing 
on  the  water-power  laws  of  foreign  countries.  Without  objection  tJie 
same  will  appear  to  follow  the  letter  from  Mr.  Pinchot 

(The  paper  referred  to  will  be  found  as  Exhibit  I  in  the  appendix.) 
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STATEMEirr  OF  MS.  H.  0.  LEIOHTON,  WASHZNGTON,  D.  C. 

The  Chairman.  Will  you  state  your  name  and  occupation,  Mr. 
Leighton,  and  your  residence  ? 


engineer, 
Co  ^ 
Owners'  Association. 

Mr.  SiNNOiT.  Is  that  Priest  Rapids  Co.  a  Washington  company? 

Mr.  Leighton.  Yes,  sir. 

Beginning  with  the  year  1902  I  had  considerable  experience  with 
reference  to  water-power  matters,  as  a  member  of  the  Geological 
Survey,  and  from  1909,  or  thereabouts,  to  May  1, 1913, 1  was  in  charge 
of  field  work  with  respect  to  water-power  withdrawals  and  rights-of- 
way  which  came  under  the  decisions  and  adjudications  of  the  De- 
partment of  the  Interior.  Since  leaving  the  Geological  Survey  I 
have  continued  in  private  practice,  with  a  reasonable  amount  of  ex- 
perience in  water-power  development,  financing,  etc.  During  my 
experience  in  the  Geological  Survey  I  was  brought  in  close  contact 
with  the  diflSculties  attendant  upon  financing  and  development  .of 
water  power  under  the  act  of  1901.  This  induced  me  to  give  some 
study  to  the  matter  and  I  pursued  diligent  inquiry  among  the  water- 
power  men,  financiers,  ana  lawyers.  That  which  I  will  have  to  say 
this  morning  with  respect  to  this  bill  is  based  upon  the  impressions 
which  I  gathered  during  that  experience. 

I  want  to  say,  in  the  first  place,  Mr.  Chairman,  that  I  strongly 
approve  of  the  intent  and  purpose  of  this  bill.  I  conceive  that  its 
purpose  must  be  to  lift  what  surely  has  been  and  now  is  a  govern- 
mental embargo  on  water-power  development ;  I  believe  that  it  seeks 
to  make  investments  in  water  power  attractive,  and,  more  than  all 
else,  seeks  to  regulate  and  control  the  development  and  operation  in 
the  public  interest.  My  suggestions,  which  will  come  in  a  moment, 
are  based  upon  the  fact  that  the  authors  of  the  measure  have  appar- 
ently not  considered  as  fully  as  may  be  necessary  the  fact  that  if 
hydroelectric  development  is  unimpeded  it  must  of  necessity  become 
an  enormous  business,  involving  the  investment  of  hugQ  amounts  of 
capital ;  that  interests  as  great  as  these  must  have  the  stability  which 
can  come  only  from  a  definite  policy,  the  details  of  which  are  fixed 
by  the  law  rather  than  according  to  the  discretion  of  an  administra- 
tive officer.  This  is  the  underlying  expression  of  every  suggestion 
that  I  shall  have  to  make  with  reference  to  this  bill. 

The  electric  business  to-day,  steam  electric,  hydroelectric,  and  all 
its  utilities,  involves,  for  extensions  and  betterments  alone,  the  ex- 
penditure of  about  $1,000,000  a  day.  That  was  determined  at  a  re- 
cent convention  of  operation  men.  It  was  also  estimated  that  if  in- 
vestment in  water  powers  is  made  attractive  the  natural  consequence 
will  be  that  the  development  in  the  next  10  years  will  equal  or  exceed 
$2,000,000,000.  Interests  as  enormous  as  those  ought  to  have  some 
stable  basis. 

Now,  the  necessity  for  public  control  is  no  longer  disputed  by  any- 
one. I  do  not  recall  that  it  has  been  disputed  in  this  hearing  nor  in 
any  other.  It  is  a  matter  that  is  behind  our  elbows,  and  every  ele- 
ment is  conceded.  That,  in  my  opinion  and  in  the  opinion  of  many 
others,  applies  to  this  case  of  water-power  monopoly.    Water  power 
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is  a  natural  monopoly.  Large  aggregations  of  capital  must  be  in- 
vested in  it  because  it  costs  money.  It  is  not  an  industry  out  of 
which  the  poor  man  is  going  to  be  crowded,  because  he  has  not 
enough  money  to  go  in  in  the  nrst  place.  The  water-power  monopoly 
has  no  resemblance  to  the  monopolies  whicli  have  caused  us  so  muda 
trouble,  alleged  or  otherwise,  like  the  oil  or  coal,  because  those 
people  are  manufacturing  and  putting  upon  the  market  a  commodity 
which  they  sell  at  a  price  largely  fixed  by  the  producer.  They  can 
be  reached  by  corrective  measures  only  in  an  indirect  way.  A  water- 
power  monopoly  is  not  selling  a  commodity  in  the  strict  sense  of 
the  word,  but  rendering  a  service,  and  its  relation  to  the  people  must 
always  be  under  modern  regulations,  the  relation  of  the  servant  to 
the  master  in  the  house. 

So  that,  personally,  I  can  not  look  with  alarm  on  the  fact  that 
10  or  11  or  even  5  or  6  or  4  or  3  groups  of  interests  have  taken  up 
so  much  of  water-power  property.  What  are  they  going  to  do  with 
it?  Suppose  that  only  one  company  had  it — what  would  they  do 
with  it  under  the  modern  regulation?  Protection  of  the  public 
interest  is  an  established  slogan  which  stands  in  no  more  danger 
of  being  wiped  out  of  the  public  view  than  did  the  institution  of 
slavery  in  1862.  But  there  is  another  reason,  and  very  apparent 
to  those  who  look  into  the  thing  without  prejudice.  Water-power 
development  is  a  highly  specialized  thing.  I  believe  in  this  country 
there  are  four  or  five  companies — well,  we  will  say  a  dozen  at  the 
outside — making  water  power  and  hydroelectric  appliances.  It  is 
not  something  that  the  untrained  or  partially  trained  man  can  go 
into  as  he  can  go  into  the  peanut  business  or  the  hat  business.  Natu- 
rally the  people  who  are  trained  in  the  business  are  the  ones  who  take 
the  properties.  At  present  the  number  of  such  persons  is  com- 
paratively small.  It  is  a  perfectly  natural  thing  and,  in  my  view, 
without  any  possible  detriment  to  the  public,  so  long  as  the  public  is 
protected  by  regulation. 

Now,  it  seems  to  me  that  there  are  two  aspects  to  be  considered  in 
the  relation  of  the  Government  to  this  water-power  business  on  the 
public  lands.  The  first  is  the  sovereign  relation,  covering  the  con- 
trol of  conduct.  Now,  this  control  of  conduct  is  exercised  in  the  case 
of  public  lands  through  contractual  relations,  it  is  true,  but  it  never- 
theless j)()sses?es  every  essential  of  sovereign  control.  Under  that 
power  of  mandate  it  is  sufficient  for  the  Government  to  say  "  you 
shall  "  or  "  you  shall  not  "  do  this  or  that  or  the  other  thing.  Tnen 
there  is  the  proprietary  aspect,  in  which  the  governed  must  leave  its 
sovereign  robes  on  the  throne  and  come  down  in  the  forum  and  do 
business  according  to  business  rules  as  business  men  do  with  each 
other. 

You  have  here  a  definite  business  proposition  which  you  offer,  and 
the  fact  that  the  United  States  is  sovereign  can  not  change  in  any 
degree  the  ordinary  rules  and  principles  of  business,  of  security,  of 
investments,  or  any  other  fundamental  thing  which  was  settled  long 
years  before  there  was  any  such  thing  known  as  the  United  States 
Government.  The  trouble  with  this  oill,  and  with  a  lot  of  others 
that  have  preceded  it,  with  the  intent  and  purpose  of  which  we  all 
agree,  is  that  they  mix  the  things  which  should  be  accomplished  by 
sovereign  mandate  with  those  purely  fundamental  business  relations, 
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and  in  that  way  attempt  to  achieve  or  secure  sovereignty  through 
property  stipulation.  We  pass  laws  prohibiting  murder,  but  we  do 
not  also  pass  a  law  providing  that  in  order  that  man  shall  be  pre- 
vented from  doing  murder  he  must  wear  handcuffs.  That  is  pre- 
ciselv  what  this  bill  does  in  effect,  as  I  hope  to  show. 

Directing  my  attention  now  to  the  bill  itself :  Page  1,  lines  1  to  3, 
"Authorized  and  empowered  under  the  general  regulations  to  be 
fixed  by  h^m."  * 

Now,  the  power  given  to  the  Secretary  of  the  Interior  by  that 
clause  is  practically  unlimited,  except  as  modified  by  the  few  specifi- 
cations that  come  subsequently  in  the  bill.  It  does  not  provide  for 
fixed  conditions,  such  as  are. necessary  to  the  establishment  of  an 
enormous  business.  Now,  in  saying  that  I  do  not  wish  to  reflect 
upon  the  present  Secretary  of  the  Interior.  My  admiration  for 
Secretary  Lane  exceeds  all  reasonable  bounds,  but  neither  you  nor 
I  know  who  his  successor  will  be.  He  is  not  going  to  hold  office 
permanently.  No  one  knows  what  the  views  of  his  successor  will 
be.  I  have  served  in  the  Interior  Department  under  five  Secretaries, 
the  last  one  only  for  a  few  months,  but  in  those  10  years,  under  five 
Secretaries,  each  one  differed  radically  from  the  other  on  this  water- 
power  question.  It  was  a  very  significant  thing  that  two  days  ago 
ex-Secretary  Fisher  came  here  and  suggested  radical  amendments 
to  the  bill,  which  bill  has  been  formally  approved  by  the  present 
Secretary  of  the  Interior. 

Now,  the  sentence  that  we  have  here,  "  Authorized  and  empow- 
ered," etc.,  is  the  same  as  in  the  act  of  1901.  Under  it  the  Sec- 
retary may  withhold  a  lease  even  though  an  applicant  conforms 
to  all  the  terms  of  the  act. 

The  disadvantage  is  not  confined,  in  that  case,  to  the  original 
power  installation  by  any  means,  but  it  extends  to  subsequent  ones. 
I  do  not  suppose  there  is  a  power  lessee  in  the  country  who  is  going 
to  start  out  fidl  tilt  with  his  final  installation.  His  business  will 
grow.  He  will  take  up  new  leases.  What  is  going  to  happen  to 
this  second  lease  It  has  been  said  here  frequently  if  he  aoes  not 
like  it  he  does  not  need  to  take  a  lease.  That  is  all  right  when  he 
is  on  the  outside,  but  suppose  he  is  on  the  inside.  A  public  service 
commission  comes  along  and  says,  ''Increase  your  capacity  to  re- 
spond to  this  demand  for  service."  He  comes  to  the  Secretary  of 
the  Interior  and  asks  for  a  new  lease  on  a  new  power  site.  A  "new 
man  with  different  views  is  Secretary  of  the  Interior.  What  is 
the  result  of  that  going  to  be  to  the  integrity  of  the  investment  ? 

Now,  Secretarv  Fisher  said  the  other  day  that  this  provision, 
**  Authorized  and  empowered,  under  general  regulations  to  be  fixed 
by  him,"  was  too  general.  I  ask  you  to  take  note  of  the  fact  that 
the  present  regulations  under  those  seven  or  eight  words  cover  24 
closely  printed  pages,  and  cover  manjr  other  things.  They  include : 
(1)  The  approval  of  plans  and  engineering  work;  (2)  the  appli- 
cant's financial  standing;  (3)  the  teiins  of  the  permit;  (4)  the  im- 
position of  a  tax  and  its  periodical  adjustment  as  the  Secretary  may 
desire;  (5)  the  time  for  completion  and  commencement;  (6)  the 
continuity  of  operation;  (7)  publicity  of  accounts;  (8)  prescribed 
form  of  accounting  system;  (9)  that  the  grantee  shall  also  sell  his 
property  to  the  municipality  on  demand  and  at  a  price  that  shall 
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finally  be  fixed  by  the  Secretary;  (10)  the  permit  shall  not  be  trans- 
ferred except  on  permission  of  the  Secretary.  All  of  that  and  a 
lot  more  is  prescribed  under  these  six  or  seven  words,  and  it  is 
subject  to  change  in  every  administration;  it  is  subject  to  change 
at  any  time  by  the  same  Secretary  if  he  so  desires. 

The  Chairman.  Let  me  ask  you  right  there — ^you  are  making  a 
very  strong  statement  and  a  very  worthy  one,  but  might  we  not  in 
each  case  require  the  fixing  of  these  terms  and  conditions  in  advance 
of  the  lease  and  accomplish  your  purpose  and  do  away  with  much 
of  the  trouble  you  suggested? 

Mr.  Leighton.  The  point  is  just  this:  The  first  installation  is 
a  small  part;  subsequent  developments  under  new  leases  might  be 
made  so  difficult  as  to  affect  the  investment  under  the  first  lease. 

The  Chairman.  If  that  first  lease  runs  for  50  years,  it  is  not  a 
small  part,  because  50  years  is  quite  a  long  lease. 

Mr.  Leighton.  If  I  start  now  with  one  lease  for  10  horsepower 
and  the  business  grows,  and  I  finally  require  100  horsepower  or  1,000 
horsepower  in  my  system,  the  first  lease  would  cover  a  compara- 
tively small  part  of  the  total  property  under  lease. 

The  Chairman.  Considering  the  aggregate  energy  required  and 
not  the  length  of  the  lease? 

Mr.  Leighton.  Oh,  yes. 

The  Chairman.  I  thought  you  meant  that  the  first  lease  would  be 
a  small  matter  with  regard  to  succeeding  leases. 

Mr.  Leighton.  Oh,  not  at  all.  Under  the  terms  of  this  bill,  and 
Imowing  the  constructive  intent  and  purpose  of  Secretary  Lane  as 
I  do,  I  could  go  to  him,  or  anybody  could  go  to  him,  and  have  confi- 
dence of  securing  a  square  deal.  But  when  I  extend  my  property 
and  require  a  new  lease  for  a  new  site,  I  must  go  again  to  the  Secre- 
tary who  is  going  to  succeed  Secretary  Lane.  Now,  the  investor  who 
is  not  familiar  with  the  workings  of  the  Department  of  the  Interior, 
as  I  happen  to  be,  who  is  away  off  there  somewhere  else,  is  still  more 
doubtful  than  I  am. 

Before  leaving  that,  I  suggest  that  this  provision  ought  to  be 
stricken  out  and  made  to  read,  "  Is  hereby  autliorized  and  directed," 
because  I  think  if  Congress  fixes  the  terms  under  which  these  power 
sites  can  be  taken  up,  it  ought  to  leave  it  open  to  anybody  who  will 
comply  with  the  terms  of  the  act.  I  want  to  suggest  for  your  con- 
sideration the  constitutionality  of  the  clause  "  under  general  regula- 
tions to  be  fixed  by  him."  I  can  not  propound  the  law,  but  suggest 
that  you  take  note  of  the  case  of  Field  y.  Clark,  143  U.  S.  I  will  not 
take  the  time  to  quote  from  that  decision,  but  will  merely  state  it  as 
ray  view  that  if  the  Supreme  Court  in  that  case  decided  that  the 
President  did  have  power  to  accomplish  certain  things  solely  and 
only  because  those  things  were  specified  by  Congress  it  follows  logi- 
cally that  right  here  you  are  asked  to  confer  upon  the  Secretary  of 
the  Interior  power  to  make  general  regulations,  among  which  is  the 
raising  of  revenue,  which  is  not  a  proper  delegation  of  power. 

Now,  with  reference  to  this  particular  act,  I  will  pause  here  a 
minute,  with  your  permission. 

The  Chairman.  Now,  in  order  that  we  do  not  get  in  confusion 
about  that  one  proposition,  Mr.  Leighton,  do  you  assert  that  the 
Federal  Government  has  not  the  power  to  lay  down  the  conditions  of 
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any  kind  under  which  its  property  shall  be  used  as  conditions  prece- 
dent to  its  use? 

Mr.  Leighton.  Absolutely  it  has  the  power  to  lay  down  any  con-* 
ditions  that  it  chooses.    My  only  contention  is  that  you  ought  to  put 
them  in  the  bill. 

The  Chaibman.  I  thought  you  were  stating  a  case  to  show  that  this 
bill  was  of  doubtful  constitutionality. 

Mr.  Leighton.  No.  That  particular  clause  with  respect  to  the 
delegation  of  authority  to  an  administrative  office  has  been  cited  to 
me  in  a  very  strong  way,  and  I  suggest  that  you  take  it  up. 

Mr.  Kent.  In  that  connection,  you  speak  as  though  the  question 
of  raising  revenue  was  involved,  and  of  course  that  brings  up  the 
question  as  to  whether  conditions  precedent  which  may  raise  revenue 
would  not  be  unconstitutional. 

The  Chairman.  The  case  he  now  cites,  as  I  understand  it,  has  to 
do  with  the  delegation  of  authority. 

Mr.  Leighton.  It  has  to  do  with  the  delegation  of  authority.  It 
was  the  case  of  a  tariff  bill,  where  the  President  was  empowered, 
upon  the  securing  of  certain  reciprocal  relations  with  other  countries, 
to  suspend  a  tariff,  and  the  whole  thing  turned  upon  that. 

Mr.  Kakeb.  I  understand  Mr.  Leighton's  position  is  that  Con- 
gress has  the  power,  and  the  sole  power  in  disposing  of  the  land,  to 
put  a  condition  upon  it^  and  one  of  those  conoitions  could  be  rental 
or  other  revenue  features. 
Mr.  Leighton.  Exactly. 

Mr.  Raker.  But  you  simply  say  that  the  Secretary  of  the  In- 
terior should  not  have  the  power  to  do  that,  you  question  that  power? 
Mr.  Leighton.  That  is  the  whole  gist  of  the  case,  yes,  sir,  as  to 
whether  that  power  can  be  delegated. 
The  Chairman.  Will  you  get  that  case,  Mr.  Finney? 
Mr.  Finney.  Yes,  I  will  look  it  up. 

The  Chairman.  Please  look  it  up  so  we  can  inauire  of  you  later. 
Take,  for  instance,  the  tariff  act,  and  consider  trie  commercial  or 
the  manufacturing  business.  Let  us  paraphrase  the  tariff  act  along 
the  lines  covered  by  this  bill;  supposing  it  should  say  that  "  the  Sec- 
retary of  the  Treasury  is  authorized  and  empowered^  under  general 
regulations  to  be  fixed  by  him^  to  establish  such  tariff  rates  on  im- 
ports as  may  in  his  discretion  seem  justified  by  the  conditions." 
That  of  course  would  knock  business  into  a  cocked  hat.  But  the 
power  business  is  governed  by  the  same  laws  and  principles  and  is 
adversely  affected  oy  precisely  the  same  conditions  of  uncertainty 
as  any  other  business.  The  fact  that  the  contracting  parties  con- 
stitute the  sovereign  and  the  subject  does  not  change  this  principle. 
It  is  possible  that  in  any  given  case  a  large  measure  of  damage  may 
not  arise  from  any  specific  act  of  the  SSsretary,  but  it  surely  will 
arise  from  the  uncertainty  concerning  the  nature*  of  such  act.  It 
is  well  known  that  in  niost  cases  the  real  trouble  and  damage  which 
arises  from  a  new  tariff  act  is  the  uncertainty  and  lack  of  confidence 
engendered  during  the  discussion  of  the  act.  When  the  act  is  finally 
passed  the  country  can^  with  more  or  less  success,  adjust  itself  to  the 
new  conditions.  But  under  this  bill  as  drawn,  the  power  business 
will  be  constantly  in  the  same  position  which  prevails  in  the  com- 
mercial and  manufacturing  business  during  the  agitation  precedent 
to  the  passage  of  a  tariff  act 
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I  should  say  "  authorized  and  directed  "  in  that  particular  place. 

Mr.  Eaker.  Would  a  question  bother  you  there? 

Mr.  Leighton.  Not  at  all. 

Mr.  Eaker.  I  have  been  taking  the  same  view  before  the  committee 
on  the  proposition  of  disposing  of  coal  and  oil,  and  there  is  the* 
same  language  as  to  giving  the  Secretary  of  the  Interior  discretion 
in  many  things.  My  theorv  has  been  that  he  should  be  authorized 
and  directed  to  act  upon  all  qualified  applicants.  We  legislate  for 
the  best  and  worst  of  men.  The  Secretary,  under  this  language, 
could  refuse  a  man  arbitrarily  the  right  to  proceed.  Is  that  your 
construction  of  that  provision? 

Mr.  Leighton.  That  is  my  construction,  yes. 

Mr.  Eaker.  In  other  words,  it  leaves  it  all  to  one  man,  all  to  one 
power. 

Mr.  Leighton.  An  applicant  could  obey  every  mandate  of  Con- 
gress and  yet  be  denied. 

Mr.  Eaker.  And  that  is  dangerous,  is  it  not? 

Mr.  Leighton.  Personally,  1  do  not  like  it. 

Mr.  Eaker.  Is  it  not  a  fact  that  in  our  country,  under  our  char- 
acter of  Government,  it  is  dangerous  to  give  one  man  so  much 
power? 

Mr.  Leighton.  I  think  so,  and  if  I  got  into  the  very  unbelievable 
situation  of  being  the  Secretary  of  the  Interior  that  is  the  last  power 
that  I  should  want. 

Mr.  Eaker.  I  have  known  you  for  10  years,  and  I  think  you  would 
make  a  dandy. 

Mr.  Leighton.  I  thank  you  very  much,  sir;  but  I  have  no  am- 
bition for  the  place. 

Mr.  Eaker.  I  just  wanted  you  to  know. 

Mr.  Stout.  Are  you  nominating  him  now? 

Mr.  Eaker.  That  is,  after  Secretary  Lane  gets  through  with  his 
eight  years. 

Mr.  Leighton.  You  will  have  to  give  me  time  to  settle  down  after 

that. 

Page  1,  line  5,  I  would  put  in  a  provision  that  a  lease  should  be 
extended  only  to  public-service  corporations  or  some  other  agencies 
of  the  State,  in  order  to  tie  it  down  to  public  regulation  a  little  closer 
and  in  order,  moreover,  to  cover  that  trouble  that  ex-Secretary 
Fisher  described  day  before  yesterday  when  he  drew  a  distinction  be- 
tween public-utility  service  and  a  plant  developed  for  manufacturing 
purposes.  He  said,  very  properly,  if  a  lease  were  given  solely  for 
manufacturing  purposes,  tne  owner  would  not  be  subject  to  regula- 
tion. If  you  deny  to  the  manufacturer  the  right  to  develop  in  that 
way,  make  him,  or  a  power-developing  corporation  subsidiary  to  him. 
become  a  public-service  corporation,  and  then,  even  though  he  sell? 
all  his  power  to  one  party,  even  though  he  sells  all  his  power  to  him- 
self, the  relation  between  himself  and  himself  will  be  controlled  by 
the  public-service  commission.  In  other  words,  there  is  nothing  that 
I  can  find  which  requires  that  a  public-service  corporation  must  have 
more  than  one  customer.  In  point  of  fact  that  condition  described 
by  ex-Secretary  Fisher  never  can  arise  in  the  future,  and  I  very  much 
doubt— in  fact,  I  would  be  almost  willing  to  assert — ^that  it  is  not 
present  at  any  place  in  the  United  States  now.    A  manufacturing 
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plant  must  have  operatives.  A  town  always  builds  up  around  the 
plant,  and  there  comes,  inevitably,  a  large  amount  of  public  demands 
for  power,  such  as  lighting  and  heating  and  what  not,  and  eventually 
there  develops  all  that  diversified  public-utility  service.  The  logical 
consecjuence  of  the  whole  thing  is  that  finally  the  manufacturing  serv- 
ice will  be  subsidiary  in  point  of  quantity  to  the  public-utility  service. 
Therefore  I  suggest  that  addition. 

On  page  1,  line  9,  I  am  obliged  to  thoroughly  agree  with  my  fel- 
low engineers  who  testified  yesterday  on  50  years  as  being  the  mini- 
mum term.  Now,  Mr.  Chairman,  you  brought  up  a  point  yesterday 
that  I  would  like  to  spend  a  moment  on,  if  1  may.  I  think  Brother 
Merrill  gave  you  a  memorandum  stating  that  the  Pacific  Gas  &  Elec- 
tric Co.  had  issued  refunding  bonds  to  the  extent  of  $150,000,000, 
maturing  in  31  years.  In  that  particular  case,  and  in  all  cases  like 
it,  the  bond  teiro  has  no  relation  to  the  term  of  occupancy.  It  is 
probable — ^nay,  it  is  altogether  likely — that  had  the  franchise  of  the 
Pacific  Gas  &  Electric  Co.  expired  in  31  years  those  people  never 
would  have  sgcured  a  31-'year  refunding  bond.  In  that  particular 
case  I  want  to  call  your  attention  to  the  fact  that  those  were  refund- 
ing bonds.  The  assumption  that  under  a  30-year  franchise  or  a 
50-year  franchise  the  bonds  will  have  to  be  coterminous  with  the 
franchise  period  involves  the  assumption  that  you  are  ever  going  to 
pay  off  these  bonds,  which  you  are  not.  Nobody  ever  thinks  now  of 
issuing  a  large  amount  of  bonds  and  paying  them.  They  are  usually 
refunoed  at  expiration.  If,  by  reason  of  fortunate  circumstances  in 
operation  during  the  year,  there  is  a  little  money  saved  under  the 
established  rates  for  service,  perhaps  they  will  buy  up  a  few  bonds. 
Here  is  a  specific  case  in  which  a  lot  of  miscellaneous  securities  of 
this  same  company  were  all  refunded  under  one  issue  for  31  years. 

The  Chaibman.  If  you  will  pardon  me,  that  was  only  suggested 
merely  to  correct  the  record,  as  much  as  anything  else.  You  will 
recall  that  it  was  stated  that  there  was  no  specific  instance  of  it  for 
100  years. 

Mr.  Leiohton.  Yes. 

Now,  on  page  2,  line  6,  if  you  please,  "  Upon  a  finding  by  the  chief 
officer  " — ^that,  from  my  point  of  view,  is  subject  to  the  same  objec- 
tion that  I  have  already  cited:  It  is  indefinite,  uncertain,  and  dan- 
gerous. A  chief  officer  imder  this  language  may  make  such  ruling  as 
he  pleases.  I  do  not  know  and  no  one  knows  who  the  chief  officer  is 
going  to  be.  His  decisions  will  be  based  somewhat  and  perhaps 
largely  on  the  reports  of  his  subordinates.  Take  the  Forest  Service, 
for  example.  I  have  many  friends  in  that  service,  from  whose  ac- 
quaintance I  have  derived  benefit  and  inspiration.  I  think  it  is  one 
of  the  most  admirable  bodies  of  men  in  the  world.  I  think  that  with- 
out the  enthusiasm  and  devotion  of  the  Forest  Service  men  the 
Government  would  be  very  much  worse  off  than  it  is  now.  Yet  that 
very  enthusiasm  leads  those  very  men  to  believe  that  the  purposes  for 
v?hich  the  national  forests  were  created  include  almost  everything 
under  heaven  and  on  earth.  That  is  a  commendable  thing,  and  they 
could  not  run  the  Forest  Service  without  it,  but  at  the  same  time  I 
believe  that  a  determination  as  to  whether  those  purposes  would  be 
injured  is  a  matter  of  finding  of  fact,  to  be  determined  by  judicial 
decision  that  is  subject  to  review  in  some  way,  and  not  determined 
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by  the  opinion  of  men  who  are  most  commendably  keeping  their  noses 
to  the  grindstone. 

Page  2,  lines  11  to  13,  provides  that  preference  shall  be  given  to 
municipal  uses  and  purposes.  Mr.  Pinchot  this  morning,  and  I  think 
Mr.  Pierce  yesterday,  suggested  an  amendment  which  would  define 
just  what  this  clause  means.  At  present  it  is  not  specific.  You  might 
construe  that  as  covering  almost  anything  in  the  way  of  municipal 
service,  so  long  as  it  was  tied  up  to  dwellers  in  municipalities.  1 
think  that  the  cities  should  have  a  preference^  right  in  all  such  in- 
stances, and  this  clause  should  prescribe  to  that  end.  At  present  it 
covers  service  by  any  lessee.  If  it  is  not  corrected  I  call  your  atten- 
tion to  the  fact  that  it  will  do  considerable  wrong,  because  municipal 
service  is  not  always  the  highest  service  in  hydroelectric  power. 
Electrification  of  railroads,  pumping  water  for  irrigation,  nitrogen 
fixation — all  those  things  may,  in  certain  cases,  be  of  consideraoly 
higher  use  than  the  mere  municipal  service? 

Mr.  Raker.  What  would  you  suggest  to  correct  that? 

Mr.  Leighton.  Oh,  I  would  accept  Mr.  Pinchot's  and  Mr.  Pierce's 
suggestions.  Mr.  Pierce's  suggestion  is  to  give  preference  to  applica- 
tions by  States  and  municipalities  for  leases  for  the  development  of 
electric  power  for  State  or  municipal  purposes.  I  think  that  would 
cover  it. 

I  think  that  line  16,  in  section  2,  "  For  the  reasonable  develop- 
ment," should  be  strengthened.  As  it  stands  it  does  not  preserve  the 
public  interest.  "  Reasonable  development "  may  mean  anything 
from  scratching  the  gravel  to  actual  diligent  construction.  Under 
some  of  those  permits  that  the  Forest  Service  has  Issued,  and  which 
are  reported  as  under  construction,  I  happen  to  knew  that  they  are 

I'ust  scratching  around  and  laying  a  stone  or  two,  and  rolling  a  wheel- 
►arrow  of  dirt  once  in  a  while,  pending  the  financing  of  the  devel- 
opment. 

The  Chairman.  Are  all  of  them  in  that  condition? 

Mr.  Leighton.  I  say  I  happen  to  know  a  few. 

Now,  "  Continuous  operation."  Mr.  Pinchot  brought  up  that  point 
this  morning.  "  Continuous  operation  "  may  be  an  uniair  require- 
ment if  there  is  a  slump  in  the  power  market.  I  would  suggest  that 
the  part  of  the  bill  S.  4415  covering  that  point  is  most  excellent 
It  provides  a  definite  time  for  commencement,  two  years,  and  a  fur- 
ther time  of  five  years  for  the  completion,  or  as  much  thereof  as  is 
necessary.  It  provides  that  "  The  lessee  shall,  in  good  faith,  contin- 
uously and  with  due  diligence  prosecute  such  construction,  and  shall, 
within  the  further  term  of  five  years  " — that  is,  if  he  does  not  need 
his  live  years  he  is  not  entitled  to  it. 

Mr.  Raker.  That  is  Senate  bill  what  number? 

Mr.  Leighton.  That  is  S.  44^5.  That  is  at  page  6.  I  like  that 
particular  clause.  It  makes  the  water-power  men  come  around  and 
either  fish  or  cut  bait. 

Mr.  Brown.  I  would  like  to  ask  you  if  that  would  be  satisfactory 
in  Alaska  as  well  as  in  the  United  States  ? 

Mr.  Leighton.  This  suggestion  here  ? 

Mr.  Brown.  Is  the  time  limit  sufficient  there! 

Mr.  Leighton.  There  is  a  provision  in  this  that  the  Secretary  mav 
increase  the  periods  when  in  his  judgment  the  public  interest  would 
be  promoted  thereby.    We  could  not  fix  them  definitely.    Take,  for 
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example,  the  Keokuk  power  plant,  which  is  being  much  abused  now 
on  account  of  its  supposed  oppression.  It  took  12  years  to  finance 
that  plant  after  they  had  got  their  permit.  They  had  to  come  to 
Congress  time  after  time.  It  took  nine  years  to  build  the  Chatta- 
nooga development.  So  we  have  got  to  have  some  leeway.  I  think  - 
it  is  proper  to  give  that  discretion  to  the  Secretary  of  the  Interior. 

Now,  I  will  not  cover  that  matter  of  continuous  operation,  because 
Mr.  Pinchot  has  already  done  so.  I  come  down  to  this  50  per  cent 
of  the  electrical  energy. 

Mr.  Baker.  Before  you  pass  to  that  other  matter,  this  amendment 
sti^rgested  by  Mr.  Pierce  is  practically  what  you  have  there  in  your 
bill,  is  it  not.   Here  it  is  here,  on  page  2. 

ilr.  Leighton.  That  is  a  quotation  from  the  Jones  bill. 

ilr.  Sakeb.  That  covers  the  point. 

ilr.  Leighton.  Yes;  anything  like  that,  or  similar. 

Now,  the  sale  of  more  than  50  per  cent  of  the  total  output  to  one 
consumer,  according  to  page  2,  line  20,  shall  be  taboo  without  the 
consent  of  the  Secretary  of  the  Interior.  Of  course,  the  Secretary's 
consent  in  that  case  is  subject  to  the  same  objection  that  I  stated  in 
reference  to  the  whole  principle  of  the  bill,  but  we  may  ask  what  is 
the  purpose  of  the  requirement?  It  is  evidently  to  guard  against 
monopolistic  discrimination,  and  here  again  we  have  a  property 
stipulation  put  into  this  measure  to  enforce  a  sovereign  mandate. 
Now,  why  was  50  per  cent  selected?  It  was  either  a  matter  of  con- 
venience of  expression  or  was  dictated  by  some  false  idea  of  sym- 
metry in  the  partition  of  hydroelectric  service.  It  is  altogether 
probable  that  tne  author  of  that  particular  clause  would  have  been 

?:lad  to  accept  49,  48,  or  53  or  54.  If  that  is  true,  it  emphasizes  the 
act  that  the  object  to  be  attained  is  the  important  thing,  rather  than 
any  definite  apportionment  of  service  to  one  consumer.  In  the  first 
place,  the  clause  permits  a  man  to  sell  50  per  cent  of  the  total  output 
to  one  partjr,  and  yet  in  the  majority  of  cases,  especially  public-utility 
service  in  cities,  that  very  license  will  constitute  the  rankest  kind  of 
discrimination.  You  get  more  discrimination  on  the  50  per  cent 
basis  in  cities  than  you  ever  would  on  the  90  per  cent  or  the  100  per 
cent  basis  in  industrial  service. 

Mr.  Rakeb.  Just  explain  that,  will  you  ? 

Mr.  Leighton.  Suppose  the  electric  company  in  the  city  of  Wash- 
ington, having  a  definite  capacity  of  plant,  should  come  to  me  and 
contract  with  me  to  deliver  50  per  cent  of  its  output.  That  would 
be  discrimination  against  every  one  else  in  the  city.  Here  you  give 
a  man,  absolutely,  by  tying  him  down  to  50  per  cent,  the  right  to 
indulge  in  such  aiscnmination. 

Mr.  Raker.  In  other  words,  I  give  the  man  who  has  bought  the 
50  per  cent  an  opportunity  to 

Mr.  Leighton  (interposing).  To  turn  around  and  whipsaw  you. 

Mr.  Raker.  Yes:  I  see. 

Mr.  Leighton.  On  the  other  hand,  it  is  inevitable  that  some  of 
our  power  sites  must  be  totally  devoted  to  one  purpose.  Take  the 
Nitrogen  Fixation  plant — such  a  plant  will  not  start  in  unless  it . 
can  see  100,000  or  200,000  horsepower  ahead.  There  are  very  few 
sites  of  this  capacity  in  the  United  States.  Consequently  the  de- 
velopment of  the  industry  will  involve  the  acquiring  of  not  only  one 
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site,  but  many  sites  for  a  single  purpose,  and  surely  you  can  not  call 
that  discrimination. 

The  Chairman.  May  I  interrupt  you  there  for  a  moment? 

Mr.  Leighton.  Certainly. 

The  Chairman.  The  thought  there,  you  will  observe,  that  it  is 
not  mandatory  at  all,  and  furthermore,  you  will  observe,  that  sup- 

f)Osing  a  large  company  should  come  into  a  community  where  the 
ocal  people  needed  the  water  for  irrigation,  it  would  be  a  hard 
thing  to  do  to  allow  them  to 'strip  that  community  of  the  advantages 
and  serve  another  community  at,  perhaps,  a  little  higher  rate,  and 
leave  that  community  to  struggle,  smouxer,  and  strangle  when  the 
power  was  conveyed  to  some  other  community. 

Mr.  Leighton.  Theoretically  you  are  correct,  but  practically  noth- 
ing of  that  kind  will,  in  fact,  happen  in  this  country. 

The  Chairman.  Why  might  it  not  happen? 

Mr.  Leighton.  Because  if  you  have  a  community  that  wants  the 
power  for  irrigation,  and  the  company  that  is  operating  the  power 
site  in  that  locality  happens  to  be  delivering  its  complete  capacity 
to  one  consumer,  that  company  will  be  only  too  glad  to  go  out  and 
get  the  power  to  supply  that  new  demand.  The  company  is  in  the 
power  business,  ana  is  not  throwing  away  any  customers.  Eight 
there  is  an  important  point.  There  is  a  general  tendency  to  regard 
any  particular  power  site  as  standing  alone  and  aloof.  In  point  of 
fact  any  power  site  is  pretty  nearly  bound  to  lose  its  entire  identity 
in  a  transmission  system  along  with  other  developed  power  sites. 
It  is  not  the  power  site  at  all,  but  the  system  of  transmission  wires 
that  is  the  immediate  factor  of  supply.  So  long  as  the  wires  coyer 
the  area  of  demand  it  matters  not  from  which  particular  power  site 
the  power  is  derived.  The  reverse  of  your  proposition  would  be  true. 
This  power  company  would  have  its  agents  out  in  that  country  in 
advance  of  demand  endeavoring  to  get  business,  and  the  company 
would  secure  somewhere,  somehow,  power  to  supply  that  created 
demand. 

The  Chairman.  If  there  were  any  conditions  of  that  kind  the 
Secretary  could  very  easily  refuse  to  let  them  sell  that  power,  and 
it  is  merely  a  club  to  insure  that. 

Let  me  remind  you  that  when  this  conference  was  on  suggesting 
that,  that  came  from  the  Senators  wlio  were  fearful  that  their  local 
power  might  be  stripped  away  from  them  for  a  higher-priced  market, 
and  leave  them  witnout  power. 

Mr.  Stout.  I  apprehend  that  that  suggestion  came  from  our  State, 
from  Senator  Walsh. 

The  Chairman.  It  did  come  from  him  and  from  Senator  Marcus 
A.  Smith,  who  has  had  similar  experience. 

Mr.  Leighton.  You  have  no  public-service  regulation  in  Mon- 
tana? 

Mr.  Stout.  No. 

Mr.  Leighton.  But  of  course  public-service  regulation  is  a  new 
thing  in  all  the  places,  and  it  is  going  to  be  more  and  more  efficient 
as  time  goes  on.  That  is  certain.  We  are  all  imperfect  when  we 
start  in.  My  idea  is  that  you  ought,  instead  of  putting  an  arbitrary 
limit  on  the  amount  of  power  which  a  company  can  sell  to  one  per- 
son, to  fix  your  attention  upon  the  real  object,  monopolistic  dis- 
crimination, and  prohibit  it  in  terms  in  that  bill. 
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Mr.  Bakeil  How  would  you  do  that? 

Mr.  Leighton.  Provide  that  there  shall  be  no  monopolistic  dis- 
crimination in  the  partition  of  service,  and  that  the  service  shall 
always  be  devoted  to  the  highest  use  in  that  particular  area  served. 

The  Chairman.  Right  on  that  point,  the  Sherman  antitrust  law, 
as  has  been  stated,  is  as  effective  a  law  as  we  have  on  the  statute 
books,  still  it  has  not  been  accomplished.  We  are  trying,  if  we  can, 
to  accomplish  that. 

Mr.  Leighton.  I  think  the  Sherman  antitrust  law  would  accom- 
plish thorough  regulation.  You  will  admit,  I  think,  that  it  is  accom- 
plishing more  now  than  it  did  five  years  ago.  I  do  not  think  we  can 
go  back  to  the  history  of  the  Sherman  antitrust  law  in  order  to 
predicate  what  is  going  to  happen  with  water-power  regulation, 
because  we  are  starting  out  now  with  all  these  years  of  experience  in 
the  practical  application  of  the  Sherman  antitrust  law.  We  have 
learned  much. 

Page  3,  lines  12  and  13. 

Mr.  Eaker.  Just  before  you  pass  to  that,  have  you  any  concrete 
suggestion  that  you  would  put  m  in  the  place  of  the  provisions  you 
have  been  talking  about? 

Mr.  Leighton.  Yes.  I  am  just  going  to  make  that  suggestion. 
Judge,  with  respect  to  section  3. 

Jlr.  Raker.  All  right. 

Mr.  Leighton.  I  would  strike  out  all  in  section  2  after  the  word 
"power,"  page  2,  line  17,  and  cover  the  point  in  the  provision  in 
section  3,  lines  3  to  H,  page  3. 

Mr.  Raker.  Lines  3  to  11  ? 

Mr.  Leighton.  Lines  3  to  11,  page  3. 

Mr.  Raker.  Oh,  yes,  I  see. 

Mr.  Leighton.  I  think  you  are  going  to  have  some  trouble  if  you 
leave  in  a  provision  in  the  bill  that  gratuitously  acknowledges  that 
the  Secretary  of  the  Interior  may  permit  the  physical  combination 
of  plants  and  lines.  It  will  surely  bring  upon  you  the  charge  of  en- 
couraging monopoly.  However,  that  is  just  by  the  way.  The  facts 
Rre  that  water  power  is  a  natural  monopoly,  and  the  discretion  of  the 
Secretary  given  here  can  not  by  any  means  change  the  physical  facts 
upon  whidi  that  natural  monopoly  rests.  With  reference  to  that 
natural  monopoly,  we  may  constructively  compare  it  with  the  Post 
Office  Department.  Supposing  you  had  two  competing  post  offices 
and  two  sets  of  letter  carriers,  one  uniformed  in  red  and  the  other 
in  green.  We  would  not  get  any  more  letters  and  probably  would  not 
be  as  well  satisfied  as  we  are  now,  but  we  would  pay  double  for  the 
service.  Take  the  same  analogy  with  reference  to  two  competing  city 
water  supplies.  The  thing  to  be  guarded  against  is  covered  in  lines 
7  to  11  on  page  3.  My  idea  to  cover  not  only  this  particular  point  of 
physical  combination,  but  also  monopolistic  discrimination  in  serv- 
ice, would  be  to  put  it  all  in  there  and  say  that  there  shall  be  no 
physical  combination  which  shall  accomplish  this  and  that  and  the 
other  evil. 

Mr.  Raker.  Right  there,  would  a  question  interrupt  you  ? 

Mr.  Leighton.  Not  at  all. 

Mr.  Raker.  Suppose,  Mr.  Leighton,  you  had  two  plants  supply- 
ing different  communities,  and  one  had  given  all  the  service  that 
the  community  would  take  and  had  an  excess  of  electric  energy. 
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Now,  by  joining  the  line  of  the  other  one  and  transmitting  all  of 
the  energy  to  another  place  they  could  do  it  economically,  save  ex- 
pense and  cost,  and  it  would  create  no  monopoly.  Has  not  that  a 
tendency  to  curtail  the  price  to  the  consumers  to  have  it  done  if  it 
could  be  done? 

.  Mr.  Leightok.  It  must  reduce  the  price  to  the  consumer  under 
any  such  arrangement.  That  is  the  whole  reason  for  its  being 
cOTfibined — ^not  the  whole  reason,  but  the  main  reason. 

Mr.  Raker.  If  it  can  be  done,  ought  it  not  to  be  done  ? 

Mr.  Leighton.  It  ought  to  be  insisted  upon.  I  often  said  before 
I  left  the  Government  service  that  if  there  was  not  a  water-power 
trust,  there  ought  to  be  one  in  the  interest  of  public  service.  Of 
course,  that  contemplates  an  absolutely  perfect  regulation  in  the 
public  interest. 

Mr.  Raker.  I  am  assuming  now,  you  understand,  in  that  ques- 
tion, that  there  is  regulation. 

Mr.  Leighton.  Absolute  regulation. 

Mr.  Raker.  Absolute  regulation,  and  that  they  only  charge  what 
is  a  fair  charge  to  be  paid  for  their  interest  and  depreciation  and 
risk,  and  then  let  the  public  get  the  benefit,  but  that  there  should 
not  be  two  lines,  two  systems  run  at  an  expense  of  $200,000  or 
$300,000.  If  a  plant,  after  it  had  supplied  the  local  community, 
could  go  on  to  a  further  distant  place  and  give  public  service,  ought 
they  not  to  do  that? 

Mr.  Leighton.  That  is  just  right,  from  my  point  of  view. 

Mr.  Raker.  Is  it  your  idea  that  this  proviso  as  suggested  by  Mr. 
Pierce  would  carry  that  out? 

Mr.  Leighton.  Well,  now,  I  think  so.  "That  there  shall  be 
no  phj^sical  combination  of  plants  or  lines  for  the  generation,  dis- 
tribution, and  use  of  power  or  energy  under  this  act  or  under  leases 
given  hereunder  creating  combinations,  agreements,  arrangements, 
or  understandings,"  etc.  That  would  carry  that  out,  only  you  might 
add  to  that,  "  The  creation  of  monopolistic  discrimination  in  the 
distribution  of  the  power." 

Mr.  Raker.  In  other  words,  this  provision  would  permit  physical 
combination  for  the  generation  and  distribution  so  long  as  it  did 
not  create  a  monopoly  and  increase  or  curtail  the  output  or  the 
price  to  be  paid? 

Mr.  Leighton.  So  long  as  it  did  not  lead  to  bad  conduct  of  any 
kind. 

Mr.  Raker.  Yes. 

Mr.  Leighton.  And  that  would  be  controlled  under  the  laws 
governing  water  power. 

The  Chairman.  We  will  now  take  a  recess  until  10  o'clock  Mon- 
day morning. 

(Whereupon  the  committee  took  a  recess  to  10  o'clock  a.  m.,  Mon- 
day, May  4,  1914.) 

House  of  Representathtes, 
Committee  on  the  Public  Lands, 

Monday^  May  4?  l^H^ 
The  committee  met  at  10  o'clock  a.  m.,  Hon.  Scott  Ferris  (chair- 
man), presiding. 
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Mr.  Graham.  Mr.  Leighton,  is  there  any  agreement  as  to  the 
amount  of  time  you  have  left  ? 

Mr.  Leighton.  I  think  not,  sir.  I  said  that  I  would  like  to  have 
a  half  hour  or  three-quarters  of  an  hour,  and  on  Saturday  I  si)ent 
a  large  part  of  my  time  in  answering  questions,  so  that  I  do  not 
know  how  much  time  I  have  remaining.  I  will  be  very  glad  to  quit 
any  time  you  may  feel  tired  of  hearing  me. 

Mr.  Graham.  About  how  much  time  do  you  think  you  should  have 
to  make  your  statement  complete? 

Mr.  Leighton.  I  would  like  to  have  at  least  half  an  hour  this 
morning,  as  the  inquiries  of  Saturday  opened  up  a  new  line  upon 
which  I  touched  only  briefly. 

Mr.  Graham.  You  may  proceed. 

STATEMENT  OF  MB.  M.  0.  LEIGHTON— Continued. 

Mr.  Leighton.  On  Saturday  I  made  the  statement  that  any  per- 
son who  was  accjuainted  with  the  Secretary  of  the  Interior  could 
probably  go  to  him  with  this  bill  and  secure  a  satisfactory  arrange- 
ment I  want  to  make  sure  that  no  one  understood  me  as  asserting 
that  personal  influence  would  have  any  effect  upon  the  Secretary  of 
the  Interior.  My  idea  was  to  show  that  the  apprehension  of  an  in- 
vestor would  be  largely  modified  if  he  knew  the  personal  attitude 
of  the  present  Secretary.  We  had  come  down  in  the  consideration 
of  the  bill  to  page  3,  line  14.  I  will  ask  your  attention  to  that  por- 
tion which  prohmits  the  sale  or  delivery  of  power  to  a  distributing 
company  except  under  the  written  consent  of  the  Secretary  of  the 
Interior.  It  is  a  precarious  thing  for  a  power  company  to  develop 
a  market.  This  particular  provision  is  aimed  at  monopolistic  dis- 
crimination, as  was  the  50  per  cent  provision  in  the  preceding  para- 
praph.  Again  I  ask  why  not  directly  prohibit  the  discrimination 
in  terms  rather  than  attempt  to  acconiplish  it  by  indirection,  which 
will  constantly  be  a  menace  to  a  company's  operations?  On  the  other 
hand,  this  clause  is  a  distinct  invitation  to  any  power  company  to 
own  everything  in  sight.  All  the  rest  of  the  bill  in  terms  and  in- 
tent is  a  protest  against  unnecessary  monopoly,  and  yet  here  is  a 
clause  which  specifically  encourages  unnecessary  monopoly.  It  is  an 
inducement  to  every  power  company  to  extend  its  sphere  oif  operation. 
It  will  be  admitted;  I  believe,  that  either  the  distributing  company 
must  develop  its  own  power  or  the  water  power  company  must  own 
its  own  distributing  lines.  This  is  an  artificially  created  condition. 
There  is  no  reason  why  a  distributing  company  that  produces  power 
in  large  blocks  can  not  be  controlled  and  regulated  in  the  public  in- 
terest quite  as  well  as  the  generating  company  which  sells  the  power 
in  large  blocks.  Again,  we  have  that  same  point  that  I  made  on  Sat- 
tiirday;  that  of  a  property  stipulation,  the  use  of  which  will  be  in- 
directly to  achieve  sovereignty,  but  the  only  practical  effect  of  which 
will  be  to  hamper  development. 

Sections  5  and  6,  pages  3  and  4, 1  think  are  imperfect  in  that  they 
leave  a  possible  hiatus  between  the  end  of  one  lease  period, and  the 
beginning  of  the  next.  Section  5  provides  that  upon  three  years' 
notice  and  at  any  time  after  50  years  the  Government  may  take  over 
certain  leases.  Suppose  notice  were  delivered  in  60  years.  Section 
6  provides  that  at  the  same  time  and  under  the  same  conditions  the 
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Government  may  take  over  and  give  to  another  lessee  or  renew  the 
lease  to  the  same  lessee,  so  that  there  is  a  hiatus  which  may  take 
place  should  the  Government  not  act  as  empowered  by  these  two 
sections  at  the  end  of  the  50-year  period.  My  suggestion  is  that  that 
be  covered  by  providing  in  section  5  that  after  50  years  have  expired 
the  lease  shall  continue  automatically  until  the  Government  does 
exercise  its  right  of  issuing  a  new  lease  or  taking  over  the  property. 
I  think  it  only  fair  at  the  end  of  section  6  to  put  in  some  provision 
whereby  the  original  lessee  may  have  preference  right  of  lease  re- 
newal, if,  of  course,  his  conduct  has  been  good. 

On  page  3,  lines  23  and  24,  I  recommend  the  substitution  of  "  fair 
value  for  "  cost "  or  for  "  actual  cost."  Actual  cost  as  it  stands 
there  may  in  many  cases  be  against  the  public  interest.  There  are 
many  times  when  a  power  company  is  obliged  to  pay  for  a  piece  of 
property  far  more  than  its  fair  value  because  of  its  strategic  value, 
which  the  owner  realizes  and  for  which  he  is  not  at  all  loath  to  hold 
up  the  company.  But  more  important  than  that,  I  think,  is  the  de- 
cision of  the  Supreme  Court  in  the  Minnesota  rate  case.  I  will  quote 
briefly  from  that  report.  This  is  in  that  part  of  the  discussion  relat- 
ing to  the  valuation  of  the  properties,  and  the  court  says 

Mr.  SiNNOTT.  Mr.  Leighton,  will  you  give  us  the  number  of  that 
report  ? 

Mr.  Leighton.  It  is  found  in  Senate  Document  No.  54,  Sixty-third 
Congress,  first  session.  The  number  of  the  report  is  291,  292,  and 
293,  October  term,  1912.    The  court  says: 

It  is  clear  that  in  ascertaining  the  present  value  we  are  not  limited  to  the 
consideration  of  the  amount  of  the  actual  investment  If  that  has  been  reckless 
or  improvident  a  loss  may  be  sustained  which  the  community  does  not  under- 
write, as  the  company  may  not  be  protected  in  its  actual  investment.  If  the 
value  of  its  property  be  plainly  less,  so  the  making  of  a  Just  return  for  the  use 
of  the  property  involves  the  recognition  of  its  fair  value,  if  it  be  more  than  its 
cost.  The  property  is  held  in  private  ownership,  and  it  is  that  property  and 
not  the  original  cost  of  it  of  which  the  owner  may  not  be  deprived  without  due 
process  of  law. 

I  think  that  there  has  been  expressed  here  a  fallacy  with  reference 
to  the  economic  theory  upon  which  we  are  proceeding.  One  of  the 
witnesses  has  made  the  point  that  if  the  act  provides  for  "  fair  value/' 
and  the  property  becomes  enhanced  in  vahie  its  cost  to  the  Govern- 
ment might  be  practically  prohibitive,  and  the  Government  could  not 
or  practically  could  not  take  it  over.  We  are  proceeding  in  this  bill 
and  in  our  general  effort  to  protect  the  public  interest  on  a  ratlier 
new  economic  theory,  which  involves  the  depression  or  regulation  of 
profits  and  the  return  to  the  people  of  all  profits  in  excess  of  a  fair 
return  on  the  investment.  Now^,  value  depends  on  final  utility.  The 
final  utility  of  property,  from  the  investment  standpoint,  is  measured 
by  what  it  will  return  in  dividends.  If  the  dividends  are  by  la^ 
actually  depressed  or  kept  at  a  certain  figure,  then  the  value  of  the 
property  must  automatically  be  kept  at  an  equivalent  figure.  ^o\\ 
can  not  adopt  a  new  economic  principle  for  dividends  and  then  fall 
back  on  your  old  economic  principle  for  the  enhancement  of  value  of 

Property.  The  one  follows  the  other  as  shadow  follows  substance, 
'he  value  of  a  property  is  in  any  case  just  what  it  will  produce,  and 
if  you  limit  the  production  of  a  property  there  is  no  chance  under 
heaven  for  the  value  of  that  property  to  go  up. 
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Those  two  points,  the  Supreme  Court  decision  and  this  little  ad- 
justment of  our  ideas  with  reference  to  the  economic  principles,  are  all 
that  I  have  to  say  on  that  particular  point. 

On  page  5,  line  8,  I  recommend  that  there  be  inserted  before  the 
word  "  secretary  "  a  provision  that  the  public-service  commission  of 
the  State  may  certify  to  the  approval  of  contracts  that  necessarily 
extend  beyond  lease  period.  That  is  so  for  many  reasons.  Among 
the  important  ones  is  this :  That  in  the  case  of  manufacturing  plants 
like  the  electrochemical,  and  especially  the  nitrate  of  lime  plants,  large 
centers  of  population  are  going  to  develop  which  will  b^  dependent 
for  their  existence  upon  the  industry  and  the  continuance  of  that 
industry.  Now,  the  stability  of  the  industry  is  going  to  determine 
the  stability  of  the  town,  or  of  the  several  towns,  and  that  very  thing 
will  be  a  large  factor  in  the  floating  of  municipal  bonds,  road  bonds, 
and  school  bonds,  and  the  like  of  that,  all  of  which  will  be  under 
State  control,  and  so  this  bill  should  have  a  provision  for  the  approval 
of  a  bona  fide  contract  by  the  local  public-service  commission. 

ifr.  Baker.  Right  there,  Mr.  Leighton,  if  it  does  not  interrupt  you. 
Is  it  your  theory  that  when  there  is  a  public-service  commission  in 
any  State  the  provision  as  to  this  bill  should  apply  exclusively  to  that 
commission,  and  the  power  should  not  be  lodged  in  the  Secretary  of 
the  Interior  ? 

Mr.  Leighton.  Well,  in  general.  Judge,  I  would  say  yes.  There 
may  be  some  things  which  should  remain  under  the  control  of  the 
National  Government,  but  I  do  not  recall  just  what  they  are  now. 
I  would  be  very  glad  to  take  the  time  to  look  that  over  and  give  you 
my  written  opinion  on  it. 

Mr.  Raker.  I  wish  you  would. 

Mr.  Leighton.  I  can  not  recall  all  the  facts  now,  but  I  am  very 
clear,  however,  that  if  there  is  no  public-service  commission  or  no 
other  agency  by  which  rates  and  services  can  be  regulated  in  the 
public  interest,  the  Secretarv  of  the  Interior's  control  should  prevail, 
not  only  in  interstate  service  but  right  down  to  the  ultimate  con- 
sumer in  intrastate  service. 

Now,  there  is  a  little  danger,  I  think,  in  section  7.  It  says  that 
where,  "  in  the  judgment  of  the  Secretary  of  the  Interior,  the  public 
interest  requires  the  execution,"  etc.  All  those  great  investments  and 
contracts  are  made  dependent  upon  the  judgment  of  the  Secretary  of 
the  Interior  as  to  the  requirements  jof  the  public  interest.  Now,  the 
judgment  of  one  Secretary  of  the  Interior  as  to  the  public-interest 
requirements  may  differ  from  that  of  another  Secretary.  A  Secre- 
tary presiding  at  the  time  a  lease  expires  would  have  it  within  his 
power  to  determine  whether  the  condition  precedent,  viz,  the  public 
interest  at  the  time  the  contract  was  made,  did  justify  such  a  pro- 
ceeding, and  the  contingency  is  sufficient  to  qualify  the  guaranty 
given  in  that  clause  of  the  bill.  All  the  language  between  the  word 
"  that "  in  line  3,  section  5,  the  word  "  contracts  "  55  in  line  5  should 
be  stricken  out.  The  Secretary  of  the  Interior  does,  however,  under 
my  suggested  amendment,  come  into  the  matter  quite  as  much  as  under 
the  present  language  because  it  provides  for  his  approval,  and,  of 
course,  if  he  did  not  think  it  was  in  the  public  interest  he  would  not 
approve  it. 

Mr.  Kaker.  Right  in  that  connection,  if  the  Chair  will  permit  me. 
You  have  given  mis  matter  considerable  thought.    Upon  what  basis 
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would  the  Secretary  of  the  Interior  use  his  opinion  or  judgment,  and 
if  used  to  the  disadvantage  of  a  company  that  has  a  lease,  or  an  indi- 
vidual, what  method  is  there  in  this  bill,  or  by  what  means  would  the 
parties  get  relief,  or  even  the  Government  if  the  Government  was  not 
properly  provided  for?  Just  assuming  a  case  of  that  kind,  how 
could  that  be  gotten  at  under  this  language? 

Mr.  Leighton.  I  think  it  could  not  be  gotten  at. 

Mr.  Raker.  Suppose  the  Secretary  should  cut  it  away  down  low 
and  give  them  a  right  to  go  on  and  it  would  be  against  the  public 
interest ;  would  there  be  any  method  to  take  care  of  that  ? 

Mr.  Leighton.  I  see  no  method  in  this  bill,  and  I  see  no  method  of 
correcting  that  fault  without  excluding  the  Secretary  of  the  Interior 
or  the  public-service  commission,  and  I  do  not  think  that  would  be  a 
wise  policy.  I  think  we  have  got  to  accept,  and  I  know  that  many 
public-service  men  are  accepting,  public  regulation  as  an  accomplished 
fact.  While  in  many  cases  it  is  a  hazard  from  the  standpoint  of  the 
investor,  of  course  there  are  hazards  in  every  business,  and  as  long  as 
they  do  not  pile  up  too  high  they  must  be  accepted. 

Mr.  Raker.  Is  not  there  a  hazard  on  the  puolic  interest  as  well? 

Mr.  Leighton.  Yes,  sir. 

Mr.  Raker.  One  other  question  and  I  am  through.  From  a  ruling 
by  the  public-service  commission  or  a  similar  authority  in  the  State, 
both  parties  have  a  right  to  go  farther,  if  a  wrong  determination  has 
been  made  by  the  commission,  have  they  not? 

Mr.  Leighton.  That  is  true  in  some  States,  but  not  true  in  others. 

Mr.  Raker.  I  see. 

Mr.  Leighton.  In  some  States  an  appeal  from  a  public-service 
commission  can  be  taken  only  under  the  pretext  of  confiscation. 

Mr.  Sinnott.  I  would  like  to  ask  you  a  question  there. 

Mr.  Graham.  Make  your  question  as  brief  as  you  can,  because  Mr. 
T^eighton's  time  is  slipping  away. 

Mr.  Sinnott.  Section  5  provides  that  the  United  States  may  take 
over  the  plant.  Is  there  any  provision  in  this  bill  whereby  the 
United  States  may  operate  that  plant  if  it  sees  fit? 

Mr.  Leighton.  Only  by  inference.  It  would  have  to  be  under  sub- 
sequent legislation.  Congress  would  have  to  act  in  each  case  in  order 
to  provide  the  money  to  purchase.  I  suppose  the  authority  to  oper- 
ate would  be  included  in  that  legislation. 

Now,  with  reference  to  section*  8, 1  would  like  to  pass  over  that  for 
the  present  and  come  to  section  9.  I  think  that  if  you  provide  that 
the  Secretary  shall  control  in  case  there  is  no  public-service  commis- 
sion this  section  is  entirely  unnecessary.  Personally,  I  do  not  like  it, 
because  it  places  a  Statfe  under  a  measure  of  duress  to  enact  laws  sat- 
isfactory to  the  Federal  Government  or  to  the  Secretary  of  the  In- 
terior. If  you  will  consider  the  Constitution,  section  3,  article  U^ 
where  it  provides  that  Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations,  and  so  forth,  you  will  find 
that  it  ends  up  with  the  proviso  that  nothing  shall  be  construed  as  to 
rejudice  the  claims  of  tne  United  States  or  of  any  particular  State. 

suggest  your  consideration  of  that  clause  in  connection  with  this 
section.  Also,  in  the  Kansas  v.  Colorado  case  (206  U.  S.),  the  court 
emphasizes  very  strongly  the  fact  that  each  State  stands  on  the  same 
level  with  all  the  rest. 
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Mr.  Taylor  of  Colorado.  Do  you  assume  that  in  this  legislation 
Congress  is  paying  much  attention  to  the  rights  of  the  States  or  to 
the  Constitution  of  the  United  States? 

Mr.  Leighton,  I  wish  you  would  not  ask  me  that. 

Mr.  Graham.  You  do  not  have  to  answer  that.    Proceed. 

Mr.  Leightox.  Very  well. 

Mr.  Gr^xham.  Some  of  the  States  are  mighty  anxious  to  get  help 
from  the  Federal  Government  now. 

Mr.  Leighton.  Now,  I  will  take  up  page  8,  section  13.  That  sec- 
tion covers,  in  a  very  practical  way,  I  think,  all  necessary  authority 
of  the  Secretary  to  make  rules  or  regulations  in  conformity  with  the 
act  and  excludes  the  necessity  for  general  regulatory  power  covered  in 
the  first  section  of  the  bill. 

I  suggest  that  you  omit  the  whole  of  section  14,  because  the  legis- 
lation and  its  application  to  the  public  lands  and  rights  of  way  is  in 
such  complicated  shape  now,  so  many  things  are  undetermined,  and 
so  many  things  are  before  the  courts,  that  you  will  not  know  just 
what  you  are  repealing  or  what  you  are  leaving  on  the  statute  books. 

Now,  with  reference  to  the  Federal  rentals  or  taxes,  section  8 — I 
will  conclude,  Mr.  Chairman,  in  a  very  few  minutes. 

Mr.  Graham.  Your  time  is  not  out  yet. 

Mr.  Leighton.  To  some  persons  the  legal  or  political  view  of  the 
situation  appeals  most  strongly.  ^Vhether  the  Federal  Government 
is  justified,  either  in  law  or  m  national  ethics,  is  an  old  question 
which  involves  considerably  more  than  water  power.  Inasmuch  as 
this  committee  has  undoubtedly  had  the  matter  presented  to  it  from* 
manv  points  of  view  in  connection  with  public-land  measures,  I 
would  not  take  time  for  further  discussion,  even  if  I  were  c^ualified  to 
do  so.  I  will  therefore  merely  state  that  so  far  as  the  relations  of  the 
people  to  water  power  are  concerned  the  question  is  merely  an  incubus 
on  water  power,  and  it  would  be  fortunate  if  the  water-power  issue 
could  be  determined  for  the  present  on  other  grounds  than  that  of 
State  versus  Federal  Government,  reserving  final  commitment  with' 
reference  to  this  particular  point  until  such  time  as  the  whole  ques- 
tion of  Federal  and  State  relations  can  be  worked  out.  The  West 
needs  water  power,  and  that  need  absolutely  transcends  in  impor- 
tance the  settlement  of  the  question  of  Federal  taxing  power. 

The  water  power  company  or  power  producer  engaged  in  public- 
utility  service,  like  city  service,  and  regulated  therein,  is,  so  far  as 
my  observation  goes,  relatively  indifferent  t#  the  imposition  of  a 
Federal  tax  or  rental.  His  difficulties  relate  to  tenure  and  the  oppor- 
tunity to  do  business  in  a  businesslike  way,  pay  a  reasonable  return 
to  the  invested  capital,  and  give  good  security  to  his  bondholders. 
I  know  of  no  set  of  men  in  the  entire  countrv  who  are  as  thoroughly 
and  genuinely  convinced  of  the  necessity  for  public  regulation  of 
watv  powers  than. are  those  men  who  are  engaged  in  water-power 
business,  nor  who  accept  more  cordially  the  principle  that  profits  on 
these  investments  should  be  limited  to  a  reasonable  return  to  the 
capital  actually  invested.  Taxes  or  rentals  constitute  a  legitimate 
overhead  charge;  they  must  be  allowed  in  any  rate-fixing  process,, 
and  be  they  much  or  little,  they  must  be  paid  by  the  consumer. 
Mr.  Raker.  You  do  not  agree,  then,  with  Mr.  Pinchot,  do  you  ? 
Mr.  Leighton.  Absolutely  not. 
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Mr.  Raker.  Mr.  Pinchot  stated  that  the  extra  taxes  obtained  by 
the  Government  would  not  affect  the  ultimate  charge  to  the  consumer. 

Mr.  Leighton.  Whether  it  be  much  or  little,  it  is  bound  to  affect  it, 
and  you  can  not  get  away  from  it.  Mr.  Fisher  made  the  point  that 
it  would  not  affect  a  manufacturing  company  that  was  not  in  public- 
utility  service.  My  answer  to  that  is:  Do  not  put  manufacturing 
companies  where  they  can  possibly  avoid  public-utility  service. 
Make  the  relation  between  the  water  power  company  and  the  manu- 
facturing plant  one  of  public-utility  company  to  consumer.  That  is 
why  I  suggested  that  you  confine  this  bill  to  public-utility  companies 
alone. 

Mr.  Raker.  And  leave  the  others  stand  or  let  them  be  modified  ? 

Mr.  Leighton.  The  big  manufacturing  companies  are  doing  that 
of  their  own  volition  now.  I  do  not  know  of  a  big  investment  that 
has  been  made  lately  in  water  power  where  the  manufacturing  com- 
pany itself  has  done  the  work  under  its  own  name.  It  has  all  been 
through  a  separate  construction  company  which  has  been  a  public- 
utility  concern,  and  there  is  no  reason  why  a  public-utility  company 
should  have  more  than  one  customer  if  it  has  not  power  to  supply 
more  than  one  customer. 

Mr.  SiNNOTT.  I  would  like  to  get  your  ideas  more  clearly  on  this 
point.  You  are  familiar  with  the  fact  that  in  Oregon  some  of  the 
canneries  have  little  water-power  plants  from  which  they  get  their 
power  along  the  river  to  use  m  their  canneries.  Now,  how  would  you 
regulate  that  to  bring  it  under  the  public-service  commission? 

Mr.  Leighton.  With  reference  to  another  .cannery? 

Mr.  SiNNOTT.  No;  just  to  use  it  solely  for  its  own  purposes. 

Mr.  Leighton.  Well,  that  is  a  small  matter.  I  would  leave  that 
under  the  present  act  of  1901.  Let  that  act  apply  to  all  such  cases. 
The  fellow  that  wants  a  small  water  power  that  does  not  run  up  into 
very  much  money 

Mr.  SiNNOTT  (interposing) .  Or  to  operate  machinery  in  a  cannery. 

Mr.  Leighton.  Exactly.  I  would  leave  that  under  the  present  act 
of  1901,  because  there  is  no  difficulty  in  a  matter  of  that  kind.  Now, 
with  reference  to  the  Federal  rentals.  So  far  as  a  power  company 
engaged  in  public  utility  service  is  concerned,  the  whole  matter  is 
up  to  you.  If  you  find  it  wise  to  compel  these  power  companies  to 
legitimately  and  legally  increase  their  consumers'  rates  over  and 
above  what  otherwise  they  would  be,  in  order  to  pay  the  Federal 
Treasury  a  tax  or  rental,  the  explanation  of  the  matter  to  your  con- 
stituents, the  consuming  public,  is  solely  and  absolutely  your  affair, 
and  the  public  service  company  does  not  care. 

Mr.  Eaker.  Now,  what  do  you  mean  by  that,  now?  Just  explain 
that  a  little  further. 

Mr.  Leighton.  Now,  in  your  district  you  have  a  water-power 
compj^ny  ? 

Mr.  Raker.  Yes;  there  are  lots  of  them. 

Mr.  Leighton.  If  by  your  act  on  this  committee  you  subject  them 
to  a  Federal  tax,  you  have  got  to  explain  that  matter  when  you  go 
home  to  your  people,  I  assume.  If  you  have  by  your  act  raised  the 
consumers'  rate  it  is  not  a  matter  of  particular  concern  to  the  public 
utility  company.  They  get  the  money  from  the  people  and  they 
pay  it  to  the  Government 
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Mr.  Baker.  May  I  ask  this  question,  Mr.  Chairman? 

Mr.  Graham.  Mr.  Leighton  has  only  five  minutes  left. 

Mr.  Leighton.  I  want  to  reply  to  his  question. 

Mr.  Graham.  I  know  it  is  embarrassing 

Mr.  Leighton  (interposing).  Not  at  all. 

Mr.  Raker.  In  other  words,  if  a  heavy  tax  is  put  on  and  it  is  paid 
to  the  Government,  all  tlie  men  living  in  that  territory  or  adjacent  to 
it,  who  obtain  water  or  power  from  this  company,  in  turn  have  to 
pay  back  in  substance  this  tax  to  the  Government? 

Mr.  Leighton.  Unquestionably ;  there  is  no  escape  from  it. 

Mr.  Graham.  Proceed,  Mr.  Leighton. 

Mr.  Leighton.  There  is,  however,  one  respect  in  which  a  water- 
power  company  is  interested,  and  that  is  in  the  amount  of  rental. 
If  it  is  so  large  that  in  any  given  place  the  cost  of  water  power  reaches 
or  approaches  the  cost  of  steam  power,  then  no  water  power  will 
be  used  in  that  place,  and  the  reason  is  that  with  both  kinds  of  power 
at  or  near  the  same  price,  the  wise  consumer  will  always  choose  steam, 
for  the  reason  that  it  is  subject  to  fewer  interruptions  and  its  appli- 
cation to  special  conditions  is  more  elastic.  Now,  except  in  a  tew 
unusual  conditions,  the  cost  of  water  power  is  not  so  very  much  less 
than  the  cost  of  steam.  There  are  some  steam  plants  in  this  country 
that  are  generating  power  at  a  cost  less  than  it  can  be  produced  by 
any  water-power  company  in  the  United  States.  I  know  a  case  in 
Arizona  where  a  company  which  operates  a  hydroelectric  plant  has 
had  steam  electric  power  offered  to  it  at  a  price  so  cheap  that  it  almost 
makes  it  economical  for  it  to  scrap  its  hydroelectric  plant.  In 
another  case  in  a  Western  State  where  the  power  is  supposed  to  be 
cheap  and  abundant,  a  hydroelectric  company  will  in  a  few  years 
reach  its  limit  of  power  capacity.  It  does  not  propose  to  erect 
another  hydroelectric  plant,  but  it  proposes  to  erect  a  steam  plant. 

We  have  had  a  case  similar  to  that  right  at  our  own  doors.  I  refer 
to  the  jDroposed  development  of  water  power  at  Great  Falls.  The 
niajor  rights  to  this  power  are  owned  by  the  local  electric  company. 
When  that  company  required  more  power  a  few  years  ago  it  found 
it  better  and  cheaper  to  go  over  to  Beiinings  and  build  a  steam  plant 
than  to  develop  its  own  water-power  propert3\  Now,  these  are  iso- 
lated cases,  but  there  are  many  others  like  them.  I  assure  you  that  the 
number  of  such  cases  throughout  the  country  is  greater  than  those 
in  which  the  cost  of  steam  power  lies  away  below  that  of  water  power. 
The  cost  of  steam  power  is  small  and  it  is  going  to  be  smaller,  because 
the  efficiency  of  coal  in  steam  boilers  is  increasing  and  is  poing  to 
increase  more.  The  absolute  efficiency  of  hydraulic  machinery  is, 
on  the  other  hand,  well  nigh  attained.  So  it  is  that  in  laying  taxes 
on  water  power  much  wisdom  must  be  exercised  in  dealing  with  the 
question. 

When  we  turn  from  utility  service  and  come  to  manufacturing  we 
face  a  more  serious  condition.  You  can  not  rent  a  store  to  a  mer- 
chant if  the  fellow  across  the  way  has  as  good  or  better  a  location 
and  as  good  or  better  a  store  at  a  lower  rental.  Now,  that  is  pre- 
cisely the  condition  that  confronts  this  country.  Canada,  Europe, 
I^abrador,  and  even  Iceland,  have  much  chaper  water-power  facilities 
than  ourselves,  and  much  cheaper  labor  to  build  them.  The  cost  of 
water  power  in  Norway  and  Sweden  is  from  $4  to  $8  per  horsepower 
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per  year.  A  project  is  being  financed  in  Iceland,  the  operation  cost 
of  which  will  be  48  cents  per  horsepower  per  year.  A  project  has 
been  constructed  in  France  which  is  reported  to  cost,  for  operation, 
B7  cents  per  horsepower  per  year.  The  average  cost  in  this  country 
is  $20,  varying  from  $10  up  to  $G0.  A  huge  amount  of  American 
capital  has  gone  into  those  foreign  industries  and  they  are  very  well 
satisfied  with  the  terms  given  them  by  those  Governments.  They  very 
properly  ask  why  they  should  come  back  here  and  pay  a  larger  price 
tor  power  and  then  place  on  top  of  that  an  overhead  charge  for 
rental.  We  have  lost  our  match  industry  and  our  wood-pulp  industry 
is  going  fast.  One-quarter  of  all  the  print  paper  that  we  consume  is 
now  being  imported.  The  electrochemical  industry,  which  has  made 
over  the  industrial  map  of  Europe,  has  not  even  got  a  healthy  start 
in  this  country. 

We  paid  last  year  $41,000,000  for  nitrogen  compounds,  every  pound 
of  which  could  be  made  here  if  we  had  cheap  water  power.  We 
bought  nitrate  of  soda  from  Chile  to  the  amount  of  $22,000,000,  and 
the  price  was  fixed  by  the  nitrate  board  of  Europe,  a  trust  which  we 
can  not  control.  To  get  that  amount  of  nitrogen  from  the  air  in  this 
country  would  require  the  development  and  operation  of  1,200,000 
water  horsepower,  or  about  one-fifth  of  all  that  we  have  now  devel- 
oped. Now,  if  that  amount  of  water  horsepower  was  developed  and 
controlled  here  by  a  trust  that  fixed  prices  according  to  its  own  ideas 
and  was  not  subject  to  regulation  we  would  soon  have  a  national  riot 
But.  gentlemen,  we  have  put  that  power  into  the  hands  of  a  foreign 
trust  and  we  have  allowed  our  own  water  powers  to  go  to  waste. 
Now,  if  that  situation  confronted  a  business  house  in  this  country  it 
would  pay  a  subsidy  or  bounty  on  water-power  development  instead 
of  laying  a  rental  on  it. 

Mr.  Graham.  Your  time  has  expired,  Mr.  Leighton. 

Mr.  Raker.  How  long  will  it  take  you  to  conclude  your  statement? 

Mr.  Leighton.  I  should  say  15  minutes. 

Mr.  Raker.  I  move  that  Mr.  Leighton  be  given  20  minutes  addi- 
tional to  complete  his  statement. 

Mr.  Johnson.  I  second  the  motion. 

(The  motion  was  carried.^ 

Mr.  Graham.  Your  time  is  extended  20  minutes  longer. 

Mr.  Leighton.  Now,  a  final  word  with  reference  to  the  political 
economics  of  this  Government.  I  quote  briefly  from  a  paper  on  this 
subject  by  Mr.  Ilalford  Ericsson,  a  member  of  the  Wisconsin  Rail- 
road Commission.  I  do  not  need  to  extol  that  railroad  commission  to 
the  members  of  this  committee  or  to  this  country.  Their  good  service 
is  well  known.    Mr.  Ericsson  says : 

In  the  Wisconsin  and  the  other  public  utility  laws,  and  In  the  declsfnns 
upon  them.  It  is  recognized  that  the  truest  protection  of  the  public  involves 
proper  protection  of  the  instrumentalities  which  serve  the  public  that  arbi- 
trary and  unjust  treatment  of  those  Instrumentalities  is  In  the  long  mn  aa 
injurious  to  the  public  as  to  those  Interests.  After  all,  there  can  be  no  Ju9> 
tice  to  tlie  public  which  means  injustice  or  wrong  to  those  who  serve  the 
public.  This  brings  us  to  that  feature  of  legal  regulation  which  often  finds 
expression  In  a  rental  charge  or  a  toll  upon  the  earnings  of  a  utility  over  nod 
above  the  regular  tax  adjustment.  Such  rental  or  toll  is  sometimes  spoken 
of  as  a  sort  of  profit  sharing  plan,  and  is  often  pointed  to  as  an  example  of 
wise  regulation  and  something  to  take  the  place  of  other  regulation. 
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You  notice  that  in  our  hearings  that  point  has  been  brought  out. 
Mr.  Ericsson  continues : 

Closer  analysis  of  the  fact  from  a  social  and  economic  standard  Indicates 
quite  clearly  that  this  toil  is  a  tax  levied  upon  other  than  sound  business 
principles  of  taxation,  and  that  it  is  an  unwise  burden  on  the  service  of  the 
utility.  The  primary  reason  why  franchises  are  granted  to  public  utilities  Is 
to  promote  the  welfare  and  comfort  of  the  public  as  the  users  of  public 
utility  service  rather  than  the  subservience  of  the  interest  of.  the  public  as 
tax  j)ayers  or  because  of  these  utilities  becoming  a  source  of  revenue.  Such 
increase  in  the  cost  of  the  service,  caused  by  extra  tolls  of  this  kind,  is 
seriously  felt  by  the  consumer. 

I  will  not  read  it  all  through,  but  Commissioner  Ericsson  makes 
the  point  that  taxation  is  based  on  the  ability  to  pay,  and  that  the 
tax  on  a  public  utility  is  really  a  tax  paid  by  the  consumers,  the 
majority  of  whom  are  not  able  to  pay,  and  tnerefore  it  shifts  our 
old  principle  of  taxation  from  the  property  owner,  the  man  who  is 
able  to  pay  by  virtue  of  the  fact  that  he  is  a  property  owner,  to 
the  consumer,  who  is  not  usually  the  tax  pajnng;  party. 

Supplementing  this,  I  wish  to  add  that  an  idea  seems  to  prevail 
in  the  minds  of  some  .men  that  these  public  land  power  sites  have 
broad  possibilities  as  producers  of  revenue.  It  is  even  suggested 
that  it  is  a  good  thing  to  prevent  development  *of  these  sites  at 
the  present  time  because  they  are  growing  more  valuable  all  the 
while  and  will  some  day  produce  sufficient  revenue  to  pay  the  na- 
tioual  debt.  That  has  actually  been  suggested,  but  such  an  assmnp- 
tion  presupposes  a  condition  of  bargain  or  sale  or  rental  between 
two  parties  which  have  and  can  have  no  community  of  interest. 
Now,  that  condition  can  not  exist  between  sovereign  and  subject, 
and  when  we  thoroughly  analyze  the  subject,  we  finally  come  back  to 
.  the  very  old  established  economic  principle  given  in  tne  school  text- 
books that  wealth  can  not  be  created  by  taxation.  The  Chicago 
Traction  ordinance  has  been  mentioned  in  these  hearings  as  an  ex- 
cellent thing.  Well,  so  it  is.  You  ought  to  know,  however,  that 
when  that  Chicago  Traction  ordinance  was  proposed  by  ex-Secretary 
Fisher,  the  franchise  had  already  expired,  and  the  holders  of  the  se- 
curities were  mighty  glad  to  get  anything.  Of  course,  the  thing 
has  worked  because  it  is  a  fine  property,  and  it  has  paid  well.  It 
has  paid,  I  understand,  $14,000,000  into  the  treasury  of  the  city. 

Mr.  Raker.  Now,  I  did  not  have  the  opportunity  of  asking  this 
question  of  Mr.  Fisher  or  Mr.  Pinchot,  but  I  want  to  ask  you  this: 
In  the  Chicago  matter  there  is  a  going  concern  that  made  a  suc- 
cess, and  this  question  of  continuance  was  only  the  fact  that  Chi- 
cago issued  the  extension  on  demand.  On  the  other  hand,  the  water- 
power  development  is  a  question  of  extending  and  developing  a 
market. 

Mr.  Leighton.  Yes,  sir.  The  hydroelectric  plant  is  never  com- 
pleted. It  is  always  stretching  out.  The  Chicago  Traction  Co.  had 
not  made  much  money  previously  but  that  was  due  to  bad  manage- 
ment There  is  no  question  about  that.  But  the  point  I  want  to  call 
your  attention  to  here  is  that  $14,000,000  or  $15^000,000—1  forget 
which — ^has  been  paid  into  the  city  treasury  by  this  company.  And 
who  paid  it?  It  was  not  the  people  who  own  the  land  m  Chicago. 
They  have  been  relieved  from  taxation  by  an  amount  of  $14,000,000 
f^  W 5.000*000  in  these  years.    No;  it  was  the  workman,  the  working 
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girl,  the  washerwoman,  the  seamstressj  the  poor  person,  out  of  whose 
pockets  came  the  $14,000,000  or  $15,000,000,  because  the  men  who 
pay  the  heavy  taxes  in  Chicago  ride  in  automobiles. 

Mr.  Graham.  I  have  heard  it  suggested  that  the  fellow  who  rides 
in  the  automobile  manages  to  shirk  paying  taxes. 

Mr.  Leighton.  Yes,  aftd  in  this  particular  case  he  is  clearly  as- 
sisted in  so  doing. 

Mr.  Graham.  Well,  it  is  not  quite  true  in  either  case.  The  poor 
pay  taxes  and  the  rich  do  too. 

Mr.  Leighton.  Yes,  sir.  Just  one  thing  more  with  reference  to 
section  8,  and  then  I  will  close.  With  respect  to  the  provision  con- 
tained in  this  bill  authorizing  the  Secretary  to  fix  and  collect  char^res 
or  rentals,  it  will,  if  industrial  stability  is  to  be  established  or  main- 
tained, be  necessary  to  fix  in  terms  the  amount  of  the  rentals  to  be 
charged.  In  embarking  on  a  large  financial  operation,  those  who 
are  investing  the  money  are  entitled  to  Iniow  what  this  rental  shall 
be  throughout  the  entire  term  of  occupation.  Further,  and  more  im- 
portant, the  investors  are  entitled  to  know  what  shall  be  the  rental 
fixed  upon  in  subsequent  extensions  of  the  original  plant.  As  I  tried 
to  emphasize  on  Saturday,  it  is  not  the  first  lease  that  you  take  out 
under  this  bill  that  is  always  going  to  be  the  big  thing,  but  the 
leases  subsequent,  under  which  the  property  is  going  to  be  extended. 
You  have  got  to  add  new  sources  of  power  and  they  will  undoubtedly 
exist  on  the  public  lands. 

Now,  the  Secretary  of  the  Interior  in  office  at  the  time  such  ex- 
tensions are  made  may  encumber  your  second  plant  so  that  the  first 
one  is  largely  deprived  of  its  investment  value.  We  do  not  know 
surely  about  this  oecause  we  do  not  know  who  a  Secretary  of  the  In- 
terior is  going  to  be.  The  menace  exists  none  the  less.  Power  de- 
velopment is  not  a  single-track  road  proposition.  I  think  if  we  would 
realize  that  we  would  lose  a  lot  of  our  difficulties  and  theories  about 
hydro-electric  systems;  they  must  be  extended  indefinitely  to  meet 


coming  Secretary 
not  know. 

Now,  in  conclusion,  just  let  me  call  your  attention  to  the  fact  that 
this  bill  puts  almost  everything  into  the  hands  of  the  Secretary  of 
the  Interior.  As  I  said  in  the  beginning,  I  have  every  confidence  in 
the  present  Secretary  and  I  had  m  the  last  one,  but  I  do  not  know 
who  the  next  Secretary  will  be.  This  bill  comes  before  this  com- 
mittee indorsed  by  a  lormal  letter  from  the  Secretary  of  the  In- 
terior. His  predecessor  comes  here  and  disagrees  with  him  very 
^strongly  on  very  material  points.  Mr.  Pinchot  comes  here,  and,  under 
certain  political  contingencies,  which  I  do  not  need  to  name,  he 
might,  it  he  desired^  become  the  next  Secretary  of  the  Interior.  H*' 
diners  from  both  Secretary  Lane  and  Secretary  Fisher.  I  do  not 
think  I  need  to  su^rgest  anything  more  with  reference  to  a  possibly 
chaotic  future  in  the  power  business. 

Mr.  Raker.  Now,  I  want  to  ask  a  few  questions,  and  first  I  want 
to  make  a  statement  for  the  record.  My  questions  do  not  assume  and 
ought  not  to  be  taken  as  the  attitude  of  a  member  of  the  conunittee, 
but  I  want  to  obtain  facts  and  information  from  a  man  on  the  witner« 
stand  for  the  benefit  of  the  members  of  the  committee.    I  state  that 
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for  the  record  for  the  benefit  of  the  Members  who  are  not  here  as 

well  as  those  who  are  here.    Now,  Mr.  Leighton,  take  the  matter  as 

it  stands  in  the  public-land  States,  the  water-power  sites,  which,  as 

I  take  it  to  mean,  is  the  land  located  so  that  others  who  nave  water 

rights  may  obtain  the  energy  of  the  water  by  falling  down  hill — is 

not  that  about  the  situation? 

Mr.  Leighton.  Yes,  sir. 

Mr.  Raker,  The  land  alone,  practically  all  the  power  sites,  is  of  an 
inferior  quality  of  land,  generally  speakmg,  is  it  not? 

Mr.  Leighton.  Except  for  power  purposes? 

Mr.  Raker.  Well,  I  am  leaving  off  the  power  purposes.  The  land 
itself  is  ordinarily  in  the  mountains,  in  the  gorge^s,  and  on  the  hill- 
sides; is  not  that  about  the  general  situation? 

Mr.  Leighton.  That  is  one  of  the  essential  characteristics  of  the 
power  site. 

Mr.  Raker.  And  that  out  of  the  canyon — not  on  the  hillside,  but 
in  the  high  valleys  and  in  the  mountain  ridges,  generally  speaking, 
standing  alone,  its  value  to  the  Government  is  very  small,  is  that 
about  right? 

Mr.  Leighton.  Yes,  sir, 

Mr.  Raker.  The  value  that  will  be  added  to  the  poww  sites^  the 
reservoir  sites,  and  the  ditch  lines  along  the  hillsides  is  by  virtue 
of  the  water  that  is  owned  or  controlled  by  the  State  or  by  indi- 
viduals? 

Mr.  Leighton.  Yes,  sir. 

Mr.  Raker.  Now^  orjlinarily  speaking,  as  it  stands  to-day  and  has 
stood  from  the  beginning,  so  far  as  this  energy  is  concerned,  with- 
out being  harnessed  by  these  hydroelectric  plants,  it  has  gone  on  into 
the  sea  unused  and  practicaUy  useless  so  far  as  the  hydroelectric 
question  is  concerned  ? 

Mr.  Leighton.  Yes,  sir. 

Mr.  Raker.  I  want  to  get  that  clearly  in  the  record  and  see  if  my 
premises  come  out  correctly.  Now,  the  use  of  hydroelectric  power 
saves  wood  in  that  connection,  does  it  not? 

Mr.  Leighton.  And  coal,  too. 

Mr.  Raker.  Well,  I  want  to  go  on  to  the  whole  thing.  It  saves 
^al,  saves  oil,  and  saves  all  other  combustible  materials  that  we  are 
using  now  for  fuel  ?. 

Jlr.  Leighton.  Yes,  sir. 

Mr.  Raker.  Which  can  be  used  for  lighting  the  home,  heating  the 
nome,  cooking  and  practically  all  domestic  purposes? 

Mr.  Leighton.  Yes,  sir.    . 

Mr.  Raker.  We  find  that  is  the  condition? 

Mr.  Leighton.  Yes,  sir. 

Mr.  Raker.  And  while  we  are  using  this  electric  energy  we  are 
saving  the  forests,  is  not  that  true? 

^Ir.  Leighton.  Undoubtedly. 

Mr.  Raker.  With  the  remaining  piiblic  domain,  with  the  timber 
on  the  public  domain,  with  the  coal  supply  in  these  Western  States, 
^ith  the  oil  supply  in  these  Western  States,  with  the  statement  given 
that  the  lands  now  in  the  ownership  of  the  United  States,  practically 
of  but  a  small  value,  if  this  land  is  used  in  connection  with  the  other 
eights  for  hydroelectric  development,  it  adds  that  much  more  to 
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the  Grovernment  property  and  gives  the  Government  an  opportunity 
to  reserve,  conserve,  if  you  please,  the  natural  resources  of  this 
Government,  does  it  not  ? 

Mr.  Leighton.  It  does. 

Mr.  Raker.  AVell,  now,  as  to  the  question  of  public  policy,  assuming 
now  that  we  are  all  in  favor  of  Government  or  State  control  ol 
water-power  development. 

Mr.  jLeighton.  With  full  regulation? 

Mr.  Eaker.  With  full  regulation,  complete,  so  that  the  public  that 
receives  the  use  of  the  hydroelectric  power  should  not  be  mulcted 
in  large  sums,  but  will  receive  it  at  the  lowest  possible  cost  That  is 
an  advantage  of  the  State,  of  the  community,  and  of  the  National 
Government  ? 

Mr.  Leighton.  Ordinarily. 

Mr.  Baker.  Now,  if  that  is  true,  if  the  statement  of  those  gentle- 
men is  tiaie  and  can  be  carried  out  in  a  method  of  handling  our  pub- 
lic lands,  would  it  not  be  better  for  the  Government  to  assume  and 
hold  and  maintain  a  control,  so  as  to  prevent  monopoly,  so  as  to  assist 
in  proper  regulation,  so  as  to  see  that  the  consumer  gets  the  product 
at  a  reasonable  price  and  not  make  a  profit  upon  the  mere  fact  that 
it  owns  the  land,  for  the  purpose  of  reserving  and  conserving  the  rest 
of  its  natural  resources  ? 

Mr.  Leighton.  That  would  be  my  view  of  the  whole  situation. 

Mr.  Raker.  Now,  is  there  any  possible  loss  in  the  way  of  material 
to  the  Government  in  any  conceivable  way  by  virtue  of  using  its  land 
lor  development  of  hydroelectric  energy  1 

Mr.  Leighton.  I  have  never  been  able  to  find  any  unless  you  in- 
clude the  matter  of  administration.  I  think  it  is  only  right  that  the 
power  people  and  the  power  consumei's  should  pay  for  that  and,  all 
things  considered,  I  think  that  25  cents  per  horsepower  per  year 
is  a  reasonable  and  excellent  suggestion.  It  has  been  made  here  in 
this  committee,  I  understand.  1  think,  in  the  first  place,  that  any 
water-power  development  that  is  not  so  well  assurecl  of  a  future  as  to 
be  able  to  promise  25  cents  per  horsepower  per  year  had  better  not 
start. 

Mr.  Raker.  The  point  I  am  trying  to  illustrate,  as  now  stated  and 
as  I  think  ought  to  be  conceded  by  all,  is  that  the  use  of  the  land 
and  the  power  sites  by  which  you  use  the  water — ^you  are  not  destroy- 
ing any  natural  element  at  all;  you  are  not  consuming  it? 

Mr.  Leighton.  No,  sir;  you  are  preventing  waste. 

Mr.  Raker.  You  are  saving  timber,  coal,  oil,  and  all  other  material 
of  that  kind  ? 

Mr.  Leighton.  And  the  energy  being  wasted  by  that  stream. 

Mr.  Raker.  Now,  if  the  Government  charges  simply  for  the  admin- 
^tive  features  of  the  regulation,  would  not  that  be  in  the  same 
.ature  that  we  have  been  granting  our  homesteads  and  other  public 
«ands  to  improve  the  community  in  which  we  are  located  t 

Mr.  Graham.  I  do  not  like  to  hurry  you,  Judge,  but  are  you  not 
wandering  too  far  afield  from  the  subject  under  discussion t 

Mr.  Raker.  No;  this  is  my  theory. 

Mr.  Graham.  I  do  not  think  the  homestead  theory  enters  into  this 
question  at  all. 

Mr.  Raker.  No ;  but  I  want  to  call  his  attention  to  the  fact  that  the 
homesteader  goes  out  and  builds  up  the  country  in  the  same  way — - 
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Mr.  Graham  (interposing).  Well,  but  please  be  brief,  because  I 
want  the  questions  to  go  around  the  table. 

Mr.  Leighton.  I  think  I  have  got  your  point.  Judge.  We  have 
gone  so  far  as  to  hear  the  proposal  that  the  company  be  allowed  to 
make  up  to  a  certain  percentage,  and  all  that  it  made  over  and  above 
that  point  be  divided  with  the  Government.  That  means  that  the 
sovereign  says  to  the  company,  ''Here,  you  make  a  reasonable  re- 
turn to  capital  first.  Then  you  are  permitted  to  make  more  than  a 
reasonable  return,  and  then  you  can  squeeze  more  out  of  the  public 
in  excess  of  the  reasonable  return  provided  you  give  me  half  the 
swaff.''   There  is  no  other  interpretation  for  such  a  thing  as  that.- 

ilr.  Eaker.  In  my  questions  I  hope  that  you  will  not  assume  or 
that  any  of  the  committee  will  take  it  as  an  assumption  upon  my  part 
that  I  am  proceeding  in  any  way  to  give  any  advantage  to  the  hydro- 
electric company,  but  far  to  the  contrary. 

Mr.  Leighton.  Absolutely,  sir. 

Mr.  Raker.  The  purpose  in  my  mind,  if  I  can  develop  it,  is  that  it 
would  be  to  the  interest  of  the  Government,  to  the  interest  of  the 
State  in  which  these  sites  are  located  as  well  as  to  the  county,  if  they 
were  permitted  to  be  used  to  their  highest  efficiency,  and  every  drop 
of  water  used  to  produce  electric  power  at  a  nominal  cost  so  far  as 
the  Government  is  concerned,  enough  to  cover  administration,  to  the 
end  that  that  community  and  that  State  might  be  developed.  Would 
not  that  be  the  result  ? 

Mr.  Leighton.  That  is  my  opinion,  sir.    I  believe  so  thoroughly. 

Mr.  Raker.  And  thereby  the  remaining  public  resources,  such  as 
I  have  named,  wood,  timber,  coal,  and  oil,  would  be  saved  and  con- 
served instead  of  being  used  at  the  present  time  ? 

Mr.  Leighton.  Unquestionably.         •  * 

Mr.  Raker.  Would  not  that  have  a  tendency  to  build  up  the  com- 
munity? 

Mr.  Leighton.  Yes,  sir. 

Mr.  Raker.  I  guess  that  is  about  all. 

Mr.  Graham.  Mr.  Taylor,  do  you  desire  to  ask  Mr.  Leighton  any 
questions? 

Mr.  TayliOR  of  Colorado.  I  believe  I  have  none  now. 

Mr.  Graham.  Or  you,  Mr.  La  FoUette  ? 

Mr.  La  Foixbtte.  I  would  rather  hear  Mr.  Leighton  talk. 

Mr.  Sinnnott.  I  have  one  question  I  want  to  ask  about  this  rental. 
You  spoke  of  26  cents  per  horsepower  per  year.  Is  that  a  maximum 
rental?  "  • 

Mr.  Leighton.  Why,  yes;  I  would  not  make  any  stand  as  between 
25  or  dO  or  26  and  20,  but  enough  to  pay  for  the  administration  of 
this  thing. 

Mr.  Sinnott.  That  is,  the  total  rental  from  all  sources,  both  State 
and  National,  you  mean,  assuming  that  the  State  makes  a  charge 
always? 

Mr.  Leighton.  Oh,  no;  that  would  be  the  rental  to  the  Federal 
Government  irrespective  of  local  taxes.  I  think  that  any  company 
can  afford  to  pay  25  cents  per  horsepower  per  year. 

Mr.  Sinnott.  In  Oregon  the  rate  on  26  cents  would  be  $2.50. 

Mr.  Leighion.  It  does  not  make  any  great  difference  whether  it 
is  25  or  20  or  80. 
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Mr.  Tayix)r  of  Colorado.  Your  idea  is  that -it  would  be  best  for 
the  Gbvernment,  best  for  the  development  of  the  country  generally, 
and  best  for  the  Western  States  if  there  is  such  a  small  tax  that 
there  will  be  no  return  to  the  Western  States  in  the  way  of  moneyl 
In  other  words,  your  idea  is  that  we  should  not  take  money  out  of 
one  of  our  pockets  and  put  it  into  another  for  the  purpose  of  building 
reclamation  projects  out  there  at  the  expense  of  consumers  of  water 
power  ? 

Mr.  Leighton.  That  is  my  opinion.  I  have  never  seen  the  utilily 
of  taking  money  out  of  one  pocket  and  putting  it  into  anotlier.  You 
can  not  increase  wealth  by  taxing  it  in  any  way.  It  is  merely  a  read- 
justment of  funds. 

Mr.  SiNNOTT.  What  are  the  conditions  in  Arizona  under  which 
power  can  be  produced  so  cheaply  ? 

Mr.  Leighton.  The  steam  plant  at  the  mine  in  New  Mexico  could 
transmit  power  bv  wire  to  Clifton. 

Mr.  SiNNOTT.  You  have  cheap  coal? 

Mr.  Leighton.  Yes,  sir;  that  is  the  point  in  this  industry.  That 
is  why  the  Great  Falls  of  the  Potomac  is  not  practicable. 

Mr.  Church.  You  concede  that  even  25  cents  per  horsepower  would 
have  to  be  paid  ultimately  by  the  consumer,  but  do  you  think  it 
would  take  25  cents  per  horsepower  to  cover  the  cost  oi  administra- 
tion? 

Mr.  Leighton.  Why,  roughly,  yes;  I  think  that  would  be  a  fair 
margin  to  cover  all  contingencies.  I  am  not  speaking  by  the  book 
at  all.  But  take  any  particular  power  plant.  I  think  25  cents  per 
horsepower  per  year  ought  to  cover  all  charges  and  put  the  Govern- 
ment a  little  bit  to  the  good. 

Mr.  TAYLOR  of  Colorado,  ^nd  you  think  that  amount  ought  to  be 
fixed  in  the  bill? 

Mr.  Leighton.  Oh,  that  is  the  important  thing.  There  should  be 
some  amount  fixed  in  the  bill.  Put  it  all  in  the  bill,  if  you  please. 
The  company  does  not  care — ^the  public  utility  power  business  does 
not  care  particularly  what  you  do  in  the  way  of  rental  as  long  as 
you  do  it  in  the  bill.  But  do  not  leave  us  to  the  mercy  of  a  man  in 
an  executive  position  whose  name  we  do  not  even  know. 

Mr.  Taylor  of  Colorado.  Have"  you  made  any  estimate  of  the 
amount  of  receipts  that  you  would  figure  on?  Of  course,  that  is 
purely  hypothetical. 

Mr.  Leighton.  Not  at  all.  That  is  just  a  rough  view  that  I  have, 
that  25  cents  would  not  be  too  much. 

Mr.  Tayi^or  of  Colorado.  Did  you  ever  have  any  thought,  from 
your  experience  in  public  office,  upon  this  proposition — that  the 
amount  of  administration  might  depend  largely  upon  the  amount  of 
receipts  that  there  would  be  available  for  consumption  in  that  line? 

Mr.  Leighton.  No.  I  do  not  feel,  as  some  people  do,  that  there  is 
such  a  gi'eat  danger  in  bureaucracy.  I  have  a  high  regard  for  men 
in  the  public  service. 

Mr.  Graham.  Mr.  Leighton,  I  want  to  call  your  attention  to  sec- 
tion 5,  lines  22  and  23,  in  reference  to  the  cost  of  rights  of  way.  You 
recall  your  statement  on  that  subject,  do  you  not? 

Mr.  Leighton.  Yes,  sir. 

Mr.  Graham.  And  you  cited  the  Minnesota  rate  case? 

Mr.  liBaiGHTON.  Yes. 
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Mr.  Graham.  Nowj  was  it  your  thought  there  that  this  would  be 
an  unconstitutional  provision? 

Jlr.  Leighton.  I  did  not  have  any  thought  except  to  refer  you  to 
the  court  case.  I  read  it  from  the  standpoint  of  the  layman,  and  I  do 
not  know. 

Mr.  Graham.  Well,  the  citation  which  you  gave  from  the  Minne- 
sota case  was  to  the  enect  that  it  was  the  value  of  the  property  at  the 
tinie  which  should  be  considered,  and  that  if  any  other  value  less 
than  that  would  be  considered,  it  would  be  taking  property  of  the 
company  without  due  compensation. 

Mr.  LuQHTON.  That  is  it.  It  is  the  value  of  the  property  and  not 
its  cost  of  which  a  person  shall  not  be  deprived  witnout  due  process 
of  law. 

Mr.  Graham.  Then,  I  assume  that  your  thought  was  that  tills  pro- 
vision would  be  unconstitutional? 

Mr.  Leightox.  That  is  my  idea ;  but  I  did  not  cite  that  as  a  legal 
authority. 

Mr..  Graham.  But  did  you  not  overlook  the  fact  that  when  the 
party  took  hold  of  it,  he  took  hold  of  it  in  a  contractual  relation? 

Mr.  Lbiohton.  Oh,  precisely. 

Mr.  Graham.  Then,  what  has  the  Constitution  to  do  with  it,  when 
he  takes  hold  of  it  on  a  contract,  knowing  what  that  contract  con- 
tained? 

Mr.  Leighton.  But  I  do  not  think  Congress  should  take  a  club 
and  force  anyone  to  enter  into  a  contract  which  would  be  illegal  if 
enforced  by  direct  mandate. 

Mr.  Graham.  Are  you  not  mistaken  when  you  say  that  Congress 
uses  a  club  when  it  says  to  all  the  world,  "  Here  is  an  offer  that  you 
can  take  or  not,  as  you  please  ?  "  • 

Mr.  Leighton.  I  do  not  suppose  it  is  "  clubbing."  Perhaps  that  is 
too  strong. 

Mr.  Graham.  Can  you  give  us  a  word  that  will  fit? 

Mr.  Leighton.  Yesl 

Mr.  Graham.  What  is  it? 

ilr.  Leighton.  My  point  is  this:  That  I  can  not  see  the  ethics  of 
having  the  Government  make  a  proposition  to  a  man  which  by  some 
measure  of  duress  at  least  forces  him  to  execute  a  contract  which,  if 
he  were  an  independent  party  under  the  sovereign  power  of  the  Gov- 
ernment or  as  between  man  and  man,  would  not  be  legal  under  tlie 
decision  of  the  Supreme  Court. 

Mr.  Graham.  Do  you  call  it  duress  of  any  sort  when  one  party 
offers  to  another  a  situation  in  the  nature  of  a  contract  and  says, 
"  Now,  you  can  take  it  if  you  wish,  and  if  you  do  not  want  it  you  need 
not  take  it;  "  is  that  duress? 

Mr.  Leighton.  There  is  an  element  of  duress.  I  come  to  the  Secre- 
tary of  the  Interior  under  this  bill,  and  I  take  out  a  permit  to  develop 
a  power  site.  I  go  into  public  service  under  it.  Alon^  comes  the 
puolic-service  commission  in  10  or  12  years  and  says,  "  Leighton,  you 
must  increase  your  capacity  because  your  market  is  growing,  and  you 
must  serve  the  people  well."  I  come  back  to  the  Secretary  of  the 
Interior,  and  he  says  to  me,  "  You  may  have  another  power  site 
under  these  conditions;  take  it  or  leave  it."  I  think  that  is  a  pretty 
good  example  of  duress. 
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Mr.  Graham;  I  do  not  recall  ever  buying  anything  on  any  other 
condition.  The  fellow  who  offers  it  says,  "  There  it  is.  Tliere  is 
the  price  of  it,  and  you  can  take  it  or  leave  it." 

Mr.  Leigkton.  But  you  do  not  have  to  buy  it.  I  would  have  to 
buy. 

Mr.  Graham.  Why  would  you  have  to  buy? 

Mr.  Lexghton".  Because  the  public-service  commission  orders  me  to. 

Mr.  Graham.  Oh,  no;  you  do  not  have  to  go  into  the  enterprise 
at  all. 

Mr.  Leighton.  I  did  not  in  the  first  place.  No;  I  came  in  the 
first  place  and  secured  a  satisfactory  lease.  Now,  I  come  in  the  sec- 
ond place  and  take  out  another  lease  because  the  public-service  com- 
mission drives  me  to  it. 

Mr.  Graham.  But  you  took  out  no  second  lease  that  was  not  pro- 
vided for  in  the  first  place. 

Mr.  Leighton.  Oh,  no ;  I  am  speaking  of  an  entirely  new  lease  for 
a  new  property. 

Mr.  Graham.  But  you  went  into  it  in  the  first  place  with  entire 
knowledge  of  what  you  were  going  to  take. 

Mr.  Leighton.  There  was  no  duress  when  I  went  in,  but  I  am  sug- 
gesting that  there  is  likely  to  be  duress  later. 

Mr.  Graham.  What  do  you  understand  by  duress? 

Mr.  Leighton.  Duress  means  force  and  pressure  to  induce  a  per- 
son to  do  a  certain  thing. 

Mr.  Graham.  Without  any  element  of  volition  or  free  will? 

Mr.  Leighton.  There  may  be  some  element  of  volition  and  free 
wUl. 

Mr.  Graham.  Then,  you  do  not  understand  that  it  would  be  uncon- 
stitutional ? 

Mr.  Leighton.  Oh,  I  did  not  say  it  would  be  unconstitutional.  My 
point  is :  Do  you  want  to  do  it  that  way,  in  view  of  the  adjudication 
of  the  courts? 

Mr.  Graham.  Now,  Mr.  Leighton,  I  am  not  sure  that  I  understand 
you  correctly  as  to  the  cost  of  horsepower  in  Norway,  Iceland,  and 
France.    I  believe  you  said  that  it  was  48  cents  per  horsepower  per 

Mr.  Leighton.  For  the  operation  charges  at  this  plant  which  is  to 
be  constructed  in  Iceland. 

Mr.  Graham.  The  thought  that  I  got  from  your. first  statement 
of  it  was  that  the  thing  which  cost  from  $20  to  $25  in  the  United 
States  cost  only  about  48  cents  in  Iceland. 

Mr.  Leighton.  I  did  not  make  myself  plain,  I  am  afraid. 

Mr.  Graham.  Did  I  understand  you  correctly? 

Mr.  Leighton.  To  the  48  cents  on  that  investment  we  should  add 
the  interest  on  the  investment  and  other  overhead  charges ;  I  do  not 
know  what  that  is.  I  think  I  specified  clearly  in  my  testimony  that 
that  48  cents  was  for  operation,  but  we  can  make  the  comparison  be- 
tween the  conditions  in  the  United  States  and  Norway  where  the  cost 
of  horsepower  runs  from  $4  to  $8  per  horsepower,  including  all 
charges. 

Mr.  Graham.  Interest  as  well  as  any  others  ? 

Mr.  Leighton.    Yes,  sir. 

Mr.  Graham.  And  what  is  it  in  France? 
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Mr.  Leighton.  In  France  it  is,  as  a  rule,  somewhat  higher,  accord- 
ing to  my  information,  though  I  am  not  speaking  by  the  book,  from  $5 
to  $9  or  $10,  although  there  is  one  case  where  it  cost  37  cents  per 
year  for  operation.  That  would  be  probably  about  $2.30  for  over- 
head charges. 

Mr.  Graham.  I  understood  you  to  say  that  the  loss  of  the  wood- 
pulp  industry  to  the  United  States  was  due  to  this  cheaper  water 
power  in  other  countries? 

Mr.  Leighton.  In  some  measure. 

Mr.  Graham.  Now,  to  what  extent;  can  you  give  us  any  idea?  Is 
our  loss  in  the  wood-pulp  manufacturing  business  due  to  cheaper 
power  abroad  ? 

Mr.  Leighton.  Oh,  that  is  a  verv  hard  question  to  answer  as  to 
precise  figures.     I  know  that  the  industry  has  gone  abroad 

Mr.  Graham.  What  do  you  know  about  the  supply  of  timber  in 
the  United  States  adapted  to  making  wood  pulp  ? 

Mr.  Leighton.  Concerning  the  supply  ot  wood-pulp  timber,  as  I 
get  it  from  the  forestry  reports,  I  understand  that  there  is  still 
remaining  a  large  amount  or  good  wood-pulp  timber,  especially  the 
soft  wood. 

Mr.  Graham.  What  varieties? 

Mr.  Leighton.  Such  as  poplar  and  bass. 

Mr.  Graham.  Does  poplar  make  good  pulp. 

Mr.  Leighton.  Yes,  sir. 

Mr.  Graham.  And  bass  also? 

Mr.  Leiohton.  Not  so  good,  but  good  enough. 

Mr.  Graham.  I  suppose  you  are  aware  of  the  effort  made  some 
years  ago  to  develop  reciprocal  relations  with  Canada  in  order  to  get 
a  supply  of  wood  pulp  from  that  country. 

Mr.  Leeghton.  And  we  failed. 

Mr.  Graham.  We  failed.    What  is  the  best  wood  for  that  purpose? 

Mr.  Leighton.  Well,  poplar  and  those  quick-growing  woods  are 
well  adapted  for  all  kinds  of  paper,  and  also  spruce.  Spruce  is  the 
wood  most  used. 

Mr.  Graham.  Is  it  not  true  that  our  supply  of  spruce  has  dimin- 
ished and  is  now  getting  quite  scarce? 

Mr.  Leighton.  I  understand  that  it  is  very  much  diminished. 

Mr.  Graham.  Is  not  our  loss  of  wood-pulp  manufacturing  largely 
due  to  the  fact  that  the  supply  of  spruce  is  decreasing? 

Mr.  Leighton.  It  is  not. 

Mr.  Graham.  To  what  do  you  attribute  it? 

Mr.  Leighton.  I  attribute  it  to  better  water  power  and  more  busi- 
nesslike concessions  made  by  Governments  abroad,  and,  finally,  to  the 
reduction  of  the  tariff  of  the  United  States. 

Mr.  Graham.  The  reduction  of  the  tariff  ought  to  bring  that  i 
rather  than  keep  it  away. 

Mr.  Leighton.  Oh,  it  brings  the  pulp,  but  it  does  not  bring  the 
manufacturing  business. 

Mr.  Graham.  Well,  could  you  make  a  comparison  between  the  two 
cases— that  is,  between  the  decrease  in  the  best  kind  of  wood  for  wood 
pulp  and  in  the  superior  opportunities  from  abroad  by  reason  of 
cheaper  power?    Which  is  the  greater  cause  of  the  loss? 

Mr.  Leighton.  The  superior  opportunity  is  the  greater. 
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Mr.  Graham.  In  what  countries? 

Mr.  Leighton.  In  Germany,  Norway,  and  Sweden. 

Mr.  Graham.  Where  does  Germany  get  her  supply  of  wood  for 
wood  pulp  ? 

Mr.  Leighton.  I  have  no  idea. 

Mr.  Graham.  Not  in  Germany,  I  take  it. 

Mr.  Leighton.  I  am  not  so  sure  about  that,  but  I  have  not  those 
facts. 

Mr.  Graham.  Well,  could  you  give  us  a  more  particular  descrip- 
tion, Mr.  Leighton?  Could  you  give  us  a  more  particular  descrip- 
tion of  the  things  included  in  the  trade  by  "  operating  cost "  ? 

Mr.  Leighton.  Operating  cost  means  the  salaries  of  the  men 
engaged,  the  supplies  necessary  for  the  operation ;  usually  there  are 
included  petty  repairs  and  sometimes  betterments,  if  they  are  not  too 
extensive,  and  generally  the  things  that  the  plant  itself  eats  up  every 
year  in  the  way  of  expenses  which  do  not  have  to  be  paid  out  of 
capital. 

Mr.  Graham.  Does  that  include  anything  else  than  the  material  in 
the  plant  and  the  machinery? 

Mr.  Leighton.  Sometimes  the  depreciation  is  paid  out  of  operation, 
but  that  is  becoming  unpopular.  That  is  an  overhead  charge,  as  a 
rule. 

Mr.  Graham.  Do  you  know  of  any  concern  oflFering  horsepower  at 
$18  per  year  in  this  country  ? 

Mr.  Leighton.  You  will  have  to  give  me  time  to  fiffure  that  out. 
I  will  answer  that  just  at  the  present  time  I  can  think  of  no  such  com- 
pany who  is  selling  power  at  $18  per  horsepower  per  year. 

Atr.  Graham.  My  information  is  that  they  are  ofTering  it  at  that 
price  in  the  Puget  Sound  country.  Do  you  know  anything  about 
that,  Mr.  La  FoTlette? 

Mr.  La  Follette.  I  do  not. 

Mr.  Leighton.  That  is  a  detail  I  have  not  gone  into  lately,  but  I  do 
know  of  a  large  company  that  gets  an  average  of  7-J  mills  per 
kilowatt  hour.  I  said  in  direct  testimony  that  the  average  cost 
throughout  this  country  was  $20,  ranging  from  $10  to  $60. 

Mr.  Raker.  Mr.  Leighton,  within  the  last  six  years,  have  you  had 
any  personal  experience  as  to  the  development  of  hydroelectric  power 
in  the  public-land  States  in  the  West  ? 

Mr.  Leighton.  I  am  helping  to  build  one  now. 

Mr.  Raker.  Well,  what  has  been  the  approximate  increase  within 
the  last  six  years  on  the  public  domain?     Do  you  know ? 

Mr.  Leighton.  As  to  the  rate  of  increase? 

Mr.  Raker.  Yes. 

Mr.  Leighton.  I  can  not  say.  I  know  that  the  increase  has  been 
confined  largely,  if  not  aln^ost  entirely,  to  those  companies  alreadv 
established  which  have  their  overhead  charges  already  arranged,  . 
which  have  excellent  credit,  which  have  large  amounts  of  property  to 
put  behind  their  bonds,  and  which  are  adding  water-power  sites  to 
the  public  domain  merely  from  necessity. 

Mr.  Raker.  Do  I  understand  from  that  answer  that  there  has  been 
practically  but  a  very  small  development  of  the  new  plants  on  the 
land  in  the  public  domain  within  the  last  five  years  except  those  that 
were  previously  established  ? 

Mr.  Leighton.  Very,  very  small. 
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Mr.  Raker.  Well,  could  you  give  the  committee  any  idea  why 
there  has  been  this  retarding  of  development  with,  say,  so  many 
million  horsepower  that  could  be  developed  in  the  public-land  States? 

Mr.  Leighton.  Water  powers  are  built  almost  always  with  bor- 
rowed money.  When  you  borrow  money  you  have  got  to  give  security 
for  it,  and  you  can  not  give  security  under  a  revocable  permit.  If 
you  have  property  which  you  are  willing  to  put  under  a  revocable 
permit  and  sustain  it  with  property  held  in  fee  you  may  be  able  to 
Dorrow  money.    That  is  what  these  companies  in  the  West  have  done. 

Mr.  Raseb.  Then,  in  other  words,  is  it  your  statement  that  because 
of  the  revocable  permit  and  the  onerous  rules  and  regulations  that 
have  been  established  development  has  been  prevented  ? 

Mr.  Leighton.  The  revocaoility  has  been  the  main  cause. 

Mr.  Taylob  of  Colorado.  Has  not  the  question  of  the  rights  of  way 
and  the  difficulty  in  giving  them  clearness  in  the  West  also  had  con- 
siderable to  do  with  impeding  development? 

Mr.  Leighton.  I  should  say  that  this  is  an  integral  part  of  the 
difficulty.  I  have  some  figures  on  the  development  of  forest  reserves 
given  to  me  by  Mr.  Merrill  very  recently,  but  he  will  give  you  the  facts 
when  he  testifies,  I  suppose.  From  this  list  I  gather  that  from  the 
beginning  permits  covering  about  1,400,000  horsepower  have  been 
granted  and  62  per  cent  of  those  permits  have  been  revoked  because 
the  people  could  not  go  on  or  did  not  go  on  to  develop. 

Mr.  Eakeb.  Now,  right  there,  on  that  question  of  revocation  of 
permits.    Do  you  know  why  they  were  revoked? 

Mr.  Leiohton.  They  did  not  go  on  with  their  construction.  Their 
rights  lapsed  under  this  permit  because  they  did  not  begin  at  the 
time  they  promised  to. 

Mr.  Rakbr.  Do  you  know  why  they  did  not  go  on  ? 

Mr.  Leighton.  I  know  in  some  cases,  and  it  is  a  reasonable  pre- 
sumption in  the  majority  of  cases,  because  they  could  not  raise  the 
money. 

Mr.  Raker.  Well,  for  what  reason  ? 

Mr.  Leighton.  Because  they  could  not  furnish  security  for  the 
money  they  wanted  to  borrow. 

Mr.  Raker.  Why  could  not  they  get  security  ?  What  was  the  con- 
trolling element  ? 

Mr.  Leighton.  The  revocability  of  the  permits. 

Mr.  Raker.  The  bankers  and  others  that  had  the  money  to  lend 
would  not  loan  it? 

Mr.  Leighton.  They  will  not  look  at  it.  I  have  a  client  now  who 
for  two  years  went  hat  in  hand  from  banker  to  banker  all  over  the 
country,  and  each  one  said,  "  Yes ;  you  have  a  splendid  proposition 
and  as  soon  as  you  can  get  a  good  title  I  will  loan  you  the  money." 

Mr.  Raker.  Your  statement  does  not  correspond  with  what  Mr. 
Pinchot  stated  when  he  said  that  the  policy  ought  to  be  continued  in 
the  Forestry  Service  because  it  has  been  so  successful,  and  that  this 
bill  ought  to  carry  out  the  Forest  Service  on  the  public  domain. 

Mr.  Leighton.  I  think  Mr.  Pinchot  had  in  mind  merely  the  per- 
mits that  had  been  granted  rather  than  any  actual  results  from  the 
granting  of  those  permits.  Now,  the  condition  has  been  general  that 
we  have  been  promised  for  four  or  five  or  six  years  a  new  deal  in  this 
water-power  business  with  respect  to  the  tenure,  and  it  is  very  natural 
for  a  man  who  is  wide  awake  to  go  out  and  take  out  a  permit  and  pay 


186  WATER  POWER  BILL. 

his  license  fee,  just  as  you  would  take  an  option  on  a  piece  of  prop- 
erty if  you  thought  it  a  good  investment. 

Mr.  GrRAiiAM.  Mr.  Leighton,  in  the  financing  of  those  enterprises, 
is  it  your  thought  that  the  lessee  should  be  able  to  get  all  the  mcmey 
necessary  to  finance  it  in  the  way  of  a  loan  ? 

Mr.  Leighton.  Nearly  all ;  yes,  sir. 

Mr.  Graham.  You  put  it  on  the  same  basis  that  street-car  fran- 
chises and  gas-main  franchises  have  gone  heretofore  in  the  city! 
That  whoever  could  go  to  the  city  council  and  get  the  franchise  to  lay 
a  street-car  line  or  two  tracks  in  the  streets  without  putting  up  a 
dollar  of  his  own  money  could  go  to  the  money  lenders  and  bond  his 
franchise  and  raise  all  the  money  on  the  bonds  and  create  a  property 
worth  millions  of  dollars  without  spending  a  dollar  of  his  own  ? 

Mr.  Leighton.  Without  spending  a  dollar  of  his  own ;  no,  sir. 

Mr.  Graham.  How  much  would  you  have  him  spend ;  what  per  cent 
of  the  property  ? 

Mr.  Leighton.  That  would  depend  entirely  on  the  circumstances. 
What  is  the  property  worth  ? 

Mr.  Graham.  Your  first  answer  indicated  that  you  would  have  the 
matter  arranged  so  that  he  could  get  the  franchise  and  then  finance  it 
without  any  money  of  his  own. 

Mr.  Leighton.  Well,  of  course,  I  meant  that  he  would  have  to  put 
up  a  nominal  amount  in  order  to  get  his  options.  A  man  with 
$50,000  or  $60,000  would  probably  have  it  all  in  there  before  he  got 
ready  to  borrow  the  money. 

Mr.  Graham.  Well,  do  you  approve  of  the  old  style  of  building 
street  car  systems  and  building  gas  and  electric  light  systems  in  the 
cities  by  merely  getting  the  franchise  from  the  municipality  and 
then  issuing  bonds  on  that  franchise  and  borrowing  money  on  those 
bonds  and  then  financing  the  enterprise  and  building  it  up  as  a 
great  property  without  any  expenditure  on  the  part  of  the  investors! 

Mr.  Leighton.  I  think  not.  Personally,  I  do  not  care  who  spends 
the  money,  as  long  as  the  public  gets  the  service  at  a  reasonable  rate. 

Mr.  Graham.  I  have  in  mind  some  parties  who  got  a  city  fran- 
chise for  gas  mains  and,  without  the  expenditure  of  any  consider- 
able sum,  utilized  the  franchise  to  such  an  extent  that  they  became 
multi-millionaires  out  of  it.  Do  you  think  that  is  a  proper  method 
of  doing  public  business  or  quasi-public  business? 

Mr.  Leighton.  It  is  very  proper  so  long  as  the  man  who  does  it 
is  not  overpaid.  That  man's  time  is  worth  something,  and  he  should 
be  paid  for  it.  If  he  was  made  a  multi-millionaire  by  it,  it  simply 
goes  to  show  that  he  was  not  properly  regulated  or  looked  after  by 
those  who  had  given  him  the  franchise. 

Mr.  Graham.  In  these  water-power  franchises,  when  the  Gov- 
ernment owns  the  opportunity,  the  land  adjoining  the  water  which  is 
to  develop  the  power  and  the  land  over  which  the  transmission 
lines  would  run,  and  all  the  circumstances  and  environments  con- 
nected with  it,  is  it  your  thought  that  this  opportunity  should  be 
given  to  some  one  on  such  a  basis  that  he  could  go  to  the  money 
lender,  show  him  the  opportunity  he  had,  and  on  the  mere  oppor- 
tunity, that  he  should  be  able  to  borrow  the  necessary  amount  of 
money  to  develop  the  opportunity? 

Mr.  Leighton.  Certainly;  before  he  develops  it. 
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Mr.  Gbaham.  Well,  that  is  what  I  wanted  to  know. 

Mr.  Raker.  I  did  not  get  a  chance  to  follow  out  the  idea  I  was 
working  on  and  I  would  like  to  have  the  opportunity  to  develop  it 
to-morrow  morning  if  Mr.  Leighton  could  be  here. 

ilr.  Graham.  I  would  rather  leave  that  to  Mr.  Leighton. 

Mr.  Leighton.  I  would  be  very  glad  to  be  here  to-morrow 
morning. 

Mr.  Graham.  Very  well,  then ;  you  are  to  come  back  at  10  o'clock 
in  the  morning. 

Mr.  Leighton.  Yes,  sir. 

(Thereupon  at  12  o'clock  m.  the  committee  adjourned  until  to* 
morrow  morning,  Tuesday,  May  5,  1914,  at  10  o'clock.) 


CoMMriTEE  ON  THE  PuBLIC  LaNDS, 

House  of  Representatives, 
Washington^  D.  C,  Tuesday^  May  5, 191Ji^ 

The  committee  assembled  at  10.10  a.  m. 

Present,  Representatives  Ferris  (chairman),  Graham,  Taylor  of 
Colorado,  Raker,  Brown,  Stout,  Church,  La  Follette,  Sinnott,  John- 
son, and  Thompson. 

STATEMEIJT   OP  IDl.   M.  0.   LEIGHTON,  WASHIIIGTON,   D.   C— 

Continued. 

Mr.  Raker.  Mr.  Leighton,  what  are  the  steps  usually  taken  in  the 
fiDancing  of  a  water  power? 

ilr.  Leighton.  The  procedure  varies  widely,  but  in  general  is  some- 
thing like  this :  The  man  who  finds  or  discovers  a  water-power  site  in- 
vests his  money,  or  that  which  he  can  borrow  from  his  friends,  in  secur- 
ing such  options  on  water  rights  and  lands  as  m»y  be  necessary  to  give 
him  standing  before  the  community  and  his  fellow  men  as  a  possessor 
of  something  tangible.  He  will  come  to  the  Secretary  of  the  In- 
terior, or  of  Agriculture,  as  the  case  mav  be,  make  his  showing,  and 
either  receive  a  permit  or  be  denied.  Ii  he  receives  a  permit,  or  in- 
formally is  told  that  he  may  get  one  on  certain  conditions,  ne  will 
then  tafee  all  of  his  facts,  evidence,  etc,  to  a  banker  or  some  party 
who  is  supposed  to  have  money  that  he  can  advance  for  such  a 
project^  and  if  the  project  is  then  acceptable  to  the  banker  or  to  any 
other  such  person  ne  goes  ahead.  It  is  in  that  way  that  the  man 
without  large  capital  can  get  into  the  power  business.  It  is  that 
very  thing  which  prevents  all  the  business  from  being  locked  up 
among  people  of  enormous  means. 

Mr.  Raker.  That  covers  the  question  I  think  very  fully.  You 
stated  yesterday  that  a  person  who  had  an  established  property  and 
who  by  reason  of  increased  demand,  was  obliged  to  add  another 
power  site  to  his  system  would  be  under  duress  as  to  the  acceptance 
of  terms  imposed  by  the  Secretary  of  the  Interior  in  securing  a 
lease  for  that  new  site.  Will  you  kindly  state  briefly  just  what  you 
meant  by  that.  • 

Mr.  Leighton.  A  power  company  gets  a  lease  originally  on  terms 
that  are  presumably  satisfactory  to  it,  and  begins  to  serve  a  certain 
nmnber  of  people.    After  a  time,  with  a  growing  business,  the  high- 
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est  capacity  of  that  power  site  is  reached,  and  then  the  public-service 
commission  or  other  authority  comes  around  and  says,  "  You  must 
increase  your  capacity  in  order  to  serve  the  growing  business."  A 
certain  measure  of  duress  lies  there.  Conforming  to  that  order  the 
lessee  would  go  to  the  Secretary  of  the  Interior,  under  the  terms  of 
this  bill,  and  endeavor  to  secure  a  lease  for  another  site  which  he 
could  tie  in  with  his  first  site.  If  the  Secretary  of  the  Interior  who 
happens  to  be  in  office  at  that  time  should  refuse  to  lease  him  a  site 
except  under  conditions  that  the  lessee  considered  unfavorable,  he 
would  be  obliged  to  go  back  to  the  public-service  commission  and 
report  the  facts,  whereat  the  public-service  commission  would  prob- 
ably say — would  undoubtedly  say — ^"  Veiy  well  then,  we  will  put  a 
competitor  in  this  market  with  you,  and,"  colloquially  spealving, 
"  bust  up  your  business."  Then  that  lessee  would  be  under  duress; 
or^  if  you  do  not  like  the  word  "  duress,"  we  will  say  he  would  be 
powerfullj  and  acutely  persuaded  to  accept  from  the  Secretary  of 
the  Interior  a  second  lease,  the  terms  of  which  the  lessee  did  not 
approve, 

Mr.  Raker.  Is  it  your  idea  that  those  terms  might  be  quite  bur- 
densome at  times? 

Mr.  Leighton.  They  might;  it  all  depends  upon  the  Secretary; 
under  this  bill  the  terms  would  not  be  defined  in  law. 

Mr.  Raker.  Just  one  other  question  on  that  line.  In  speaking  of 
burdensome  terms,  I  do  not  apply  that  alone,  by  any  means,  to  the 
company  or  the  individual,  as  the  case  might  be,  but  would  it  not 
extend  to  the  community  or  the  patrons  receiving  the  power? 

Mr.  Leighton.  I  quite  agree  with  you ;  there  is  nothing  that  can 
be  burdensome  to  the  power  company  that  does  not  also  extend  in 
the  same  degree  to  the  persons  served. 

Mr.  Raker.  Again,  I  am  assuming,  as  all  the  time  in  this  examina- 
tion, a  proper  regulation  as  to  the  business. 

Mr.  Leighton.  Yes,  sir. 

Mr.  Raker.  I  have  one  other  question  here  I  would  like  to  have 
you  comment  on  to  some  extent.  You  stated  yesterday  that  52  per 
cent  of  the  power  permits  issued  in  the  national  forests  covering 
plants  of  1,000  horsepower  capacity  or  more  have  been  revoked,  be- 
cause the  permittees  had  been  unable  to  proceed  with  construction, 
and  that  the  principal  cause  had  been  inability  to  finance  imder 
revokable  permits.  You  further  stated  that  the  great  number  of 
projects  which  have  been  financed  under  such  a  permit  consisted  of 
mere  extensions  to  systems  already  existing,  and  that  the  basis  of 
bond  issues  in  such  case  was  not  the  property  under  permit,  but  that 
much  larger  property  not  involved  in  the  permit,  but  held  in  fee. 
Can  you  cite  any  such  cases? 

Mr.  Leighton.  I  will  submit  a  letter  to  the  chairman  covering 
that  entire  situation. 

The  principal  nses  of  our  western  water  powers  will  be  electro 
chemical,  electro-metallurgical,  and  pumping  for  irrigation.  The 
majority  of  foreign  water  powers  can  be  developed  more  cheaply 
than  can  those  in  the  United  States.  Labor  is  cheaper,  ocean  freipht 
rates  are  cheap,  and  we  have  little  or  no  duty  on  electro  chemicals: 
therefore  this  industry  can  never  be  established  in  the  United  States 
if  a  heavy  tax  is  placed  upon  water-power  development    If  any 
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tax  is  to  be  imposed,  25  cents  or  thereabouts  to  cover  administration 
is  enough.  Land  reclamation  by  pumping  plants  operated  hydro- 
electrically  would  be  greatly  retarded  by  the  imposition  of  more  than 
a  nominal  tax.  We  can  not  afford  to  tax  our  food  products.  The 
idea  that  water-power  sites  will  be  more  valuable  in  the  future  than 
now  is  an  economic  fallacy,  because  the  regulation  of  consumer's 
rates  and  the  confinement  of  profits  to  a  reasonable  return  on  invested 
capital  will  forever  hold  down  the  values  behind  that  profit.  The 
vahie  of  a  thing  is  determined  by  what  it  will  return. 

Mr.  Brown.  Is  power  developed  more  cheaply  in  Europe  than  in 
the  United  States,  not  alone  because  of  the  cheaper  labor,  but  because 
they  have  better  sites  and  bigger  flow  of  water  ? 

Mr.  Leighton.  Yes;  in  some  countries,  as  in  Norway  and  Sweden, 
water  powers  are  developed  and  operated  far  more  cheaply  than 
ours,  because  of  the  large  water  supply  combined  with  favorable 
topographical  conditions.  It  seems  as  though  those  countries  are 
made  for  water  power  and  little  else.  There  are  very  few  places  in 
this  country  where  we  can  duplicate  the  Norway  water  powers  at  a 
like  cost,  even  leaving  out  of  consideration  the  cost  of  labor. 

Mr.  La  Follette.  You  have  referred  briefly  to  the  use  of  water 
power  for  pumping  and  irrigation  purposes;  is  it  your  opinion  that 
this  will  be  an  important  use  in  the  west? 

Mr.  Leighton.  One  of  the  most  important  uses,  sir,  practically  all 
of  the  cheap  gravity  irrigation  propositions  have  been  built.  Those 
gravity  plants  which  will  be  built  in  the  future  will  be  very  ex- 
pensive on  the  whole.  The  great  future  of  irrigation  in  the  West, 
especially  on  lands  that  are  underlaid  by  abundant  ground  waters, 
and  those  very  valuable  lands  that  lie  above  the  high  line  canals  or 
the  gravity  projects,  will  depend  on  hydroelectric  pumping. 

Mr.  La  Follette.  If  public  revenue  is  derived  from  water  power, 
will  that  revenue  be  a  direct  charge  on  farm  production  ? 

Mr.  Leighton.  Yes.  sir ;  that  must  be  true ;  it  adds  by  so  much  to 
the  cost  of  the  water. 

STATEMEirr  OF  MS.  PHILIP  P.  WELLS,  OF  WASHINGTON,  D.  C. 

Mr.  Wells.  Gentlemen  of  the  committee,  I  have  for  the  past  seven 
years  given  a  large  part  of  my  time  to  water-power  matters,  chiefly 
m  the  Government  service,  and  altogether  from  the  public  point  of 
view  until  within  the  last  year,  when  I  have  had  some  private  cases. 
From  March,  1907,  until  the  end  of  January,  1910,  I  was  law  officer 
of  the  Forest  Service,  and  had  charge  of  all  their  legal  matters 
and  also  had  administrative  charge  of  their  water-power  work. 
From  that  time  until  the  end  of  April,  1911,  I  was  counsel  of  the 
National  Conservation  Association,  and  in  their  interest  was  scrutin- 
izing legislation  and  suggesting  legislation  on  water  power. 

From  the  first  of  May,  1911,  until  the  end  of  March,  1913,  I  was 
in  the  office  of  Secretary  Fisher  as  chief  law  officer  of  the  Reclama- 
tion Service,  and  part  of  my  time  was  given  to  the  handling  of  water- 
power  matters  for  him. 

In  those  ways,  I  have  been  in  constant  touch  with  water-power 
men.  I  have  been  in  negotiation  with  them  as  they  came  to  ask  for 
permita  I  have  scrutinized  during  those  years,  I  think,  every  water- 
power  bill  in  Congress,  from  the  Sixtieth  to  the  Sixty-secona,  inclu- 
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sive,  both  as  affecting  public  lands  and  as  affecting  navigable  rivers. 
I  make  this  statement  of  my  experience  so  as  to  show  what  my 
interest  in  the  matter  is. 

I  want  to  say  a  word  about  the  law  of  this  subject.  So  far  as 
Federal  laws  are  concerned,  they  are  of  two  sorts — ^laws  concerning 
the  water  itself  and  laws  concerning  the  use  of  the  land.  Nobody, 
so  far  as  I  know,  in  the  Government  service  has  been  trying  to  do 
anything  else  than  ^ve  effect  to  the  water  laws  of  the  Western 
States,  and  I  can  pass  over  that  branch  of  the  subject  and  come  to 
the  laws  which  affect  the  use  of  the  land,  because  the  action  that  has 
been  taken  in  this  matter  from  the  beginning  has  been  based  on  the 
theory  that  the  Government  could  attach  conditions  to  the  use  of  its 
land. 

I  have  a  list  of  right  of  way  acts  not  involving  the  use  of  water— 
that  is,  acts  which  give  the  privilege  to  various  persons  and  corpora- 
tions to  use  the  public  lands  for  other  purposes  than  for  water — and 
I  also  have  a  list  of  those  statutes  which  give  a  right  to  use  public 
lands  in  connection  with  water,  and  at  the  close  of  my  remarks  I 
will  submit  these,  if  I  may,  Mr.  Chairman,  and  have  them  put  in 
the  record  at  this  point. 

Right  of  Way  Acts.  Selected  Lists  of  Acts  of  Coh^obess  Granting  Right 
OF  Way  Over  Lands  of  the  United  States,  or  Authorizing  Executive 
Officers  to  Grant  or  Permit  the  Use  of  such  Right  of  Way. 

I.  Ri^'ht  of  way  for  water  storage,  water  conduits,  power  development,  and 
I)Owcr   trausmission: 

Act  of  July  26,  1866,  section  9  (14  Stat,  253;  Rev.  Stat..  2339).  For  mining, 
agricultural,  and   manufacturing  purposes. 

Act  of  August  30.  1S90  (26  Stat,  391).  Reservation  to  United  States  over 
lands  thereafter  talven  up. 

Act  of  March  3,  1891,  sections  18-21  (26  Stat,  1101).    For  irrigation. 

Act  of  Jjuuiary  21,  1895  (28  Stat.,  635).  Permits  for  tramroads,  canals,  and 
reservoirs  on  unreserved  lands  in  aid  of  mining,  quarrying,  and  lumbering. 

Act  of  May  14.  1896  (29  Stat,  120).  Permits  for  generation  and  transmis- 
sion of  electric  power  on  public  lands  and  national  forests. 

Act  of  May  11,  180S,  section  2  (30  Stat.,  404).  For  power  and  other  purposes 
as  subsidiary  to  irrigation. 

Act  of  February  15,  1901  (31  Stat,  790).  Permits  for  irrigation,  power, 
water  sui)ply,  and  miscellaneous  electric  and  hydraulic  uses. 

Act  of  February  1,  1905,  section  4  (33  Stat,  628).  For  municipal  and  mining 
purpost^s  and  the  milling  and  reduction  of  ores. 

Act  of  February  7.  1905  (33  Stat,  702).  Permits  for  miscellaneous  electric 
and  hydraulic  uses,  Yosemite  National  Park  and  Sierra  National  Forest 

Act  of  May  1,  1906  (34  Stat,  163).    Edison  Electric  Co.  in  California.   • 

Act  of  Mrch  4,  1911  (36  Stat,  1253).  Ffty-year  easements  for  power-trans- 
mission  lines. 

II.  Right  of  way  for  other  purposes: 

Act  of  August  4,  1852  (10  Stat.,  28).  For  railroad,  macadamized  tumplKe. 
and  plank-road  companies  chartered  within  10  years  after  the  date  of  the  act 

Act  of  July  26.  1S66,  section  8  (14  Stat,  253;  Rev.  Stat,  2477).  Highways 
on   unreserved  lands. 

Act  of  March  3,  1S75  (18  Stat.,  482).    Railroads  on  unreserved  lands. 

Act  of  March  3,  1899  (30  Stat.,  1214).  Roads,  railroads,  and  other  highways 
over  national  forests  and  reservoir  sites. 

The  Chairman.  We  would  be  very  glad  to  have  it. 

Mr.  Wells.  In  general,  I  may  say  this  about  these  statutes.  The 
first  right  of  wav  act  in  aid  oi  the  use  of  water  with  which  I  am 
acquainted  was  section  9  of  the  act  of  July  26, 1866,  now  section  2339 
of  the  Revised  Statutes,  which  granted  right  of  way  for  ditches  and 
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canals  for  agricultural,  mining,  and  manufacturing  purposes.  Then 
there  was  the  act  of  March  3,  1891,  wliich  grantecTnght  of  way  for 
ditches  and  cahals  for  irrigation  purposes.  In  1898  such  rights  of 
way  granted  for  irrigation  purposes  were  authorized  to  be  used  for 
power  purposes,  if  the  power  use  was  subsidiary  to  the  irrigation  use. 
Until  1896  there  was  no  statute  specifically  relating  to  the  use  of 
public  lands  for  the  development  of  electrical  power.  The  first  stat- 
ute of  that  sort  was  the  act  of  May  14,  1896,  which  authorized  the 
Secretary  of  the  Interior  to  permit  the  use  of  public  lands  and  reser- 
vations for  the  development  and  transmission  of  power.  That  act 
has  practically  been  replaced  by  the  act  of  1901,  which  is  the  one  now 
in  force.  The  act  of  1901  is  the  one  that,  in  its  final  proviso,  makes 
the  permit  revocable  in  the  discretion  of  the  Secretary  issuing  it. 

A  word  as  to  the  decisions  and  authority  of  the  department  under 
these  statutes.  In  the  Forest  Service  our  authority  to  make  any 
charge  for  water  power  or  adopt  any  regulations  we  wished  to 
adopt  was  challenged,  and  the  matter  was  submitted  to  the  Attorney 
General.  He  gave  an  opinion  in  the  fall  of  1907,  which  will  be  found 
in  the  twenty-sixth  volume  of  the  Opinions  of  the  Attorney  General, 
at  page  421,  in  which  he  sustained  our  authority.  Some  time  later 
a  question  arose  with  the  Animas  Power  Co.  in  Colorado,  which  com- 
pany was  in  the  hands  of  a  receiver.  The  receiver  denied  our  au- 
thority to  require  a  charge,  but  after  some  correspondence  they  fol- 
lowed our  suggestion  and  asked  the  authority  of  the  Federal  judge  to 
sign  our  contract  and  pay  our  charge,  and  they  got  an  ordfer  from 
the  judge  to  that  effect. 

I^ast  fall  the  question  came  to  an  issue  before  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  in  the  case  of  the  United  States  v. 
Utah  Power  &  Light  Co.,  which  is  reported  in  209  Federal  Reporter, 
555.  The  issue  in  that  case  was  made  up  in  this  way :  The  company 
had  gone  upon  lands  of  the  United  States  and  built  a  power  plant 
without  getting  any  permit  or  any  special  authority  whatever.  They 
had  done  that  after  the  passage  of  tne  permit  act  of  1896,  but  before 
the  passage  of  the  permit  act  of  1901,  and  they  claimed,  when  called 
upon  to  pay  the  Forest  Service  charge  and  take  out  a  permit,  that 
they  had  a  right  of  way  under  the  old  act  of  1866.  The  Circuit 
Court  of  Appeals  held  that  with  respect  to  water-power  developments 
the  act  of  1866  granting  a  right  of  way  for  ditches  and  canals  was  re- 

rialed  by  the  permit  act  of  1896.  And  in  the  face  of  that  judgment 
do  not  think  it  is  proper  to  say,  as  one  of  the  witnesses  here  did  say, 
that  there  is  no  specific  authority  of  law  to  make  this  charge. 

With  respect  to  the  authority  of  the  Federal  Government  to  attach 
conditions  tor  the  use  of  its  public  lands,  I  think  the  case  of  Light  v. 
U.  S.,  which  was  decided  by  the  Supreme  Court  in  May  of  1911 — I 
have  not  the  exact  volume  and  page — and  also  the  case  of  U.  S.  v. 
Grimaud,  which  was  decided  at  the  same  time,  is  conclusive.  These 
cases  arose  in  the  Forest  Service,  and  while  I  was  law  officer  of  the 
service  I  took  steps  to  initiate  both  of  them,  and  in  both  this  doctrine 
was  unequivocally  sustained,  and  I  do  not  think  it  is  any  longer 
open  to  dispute. 

Now,  a  word  as  to  what  was  dore  in  the  Forest  Service,  and  first 
I  want  to  say  something  about  attempted  legislation  from  1907  to 
date. 
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I  forgot  to  say  that  from  the  year  1907  to  the  year  1909  I  acted  as 
the  legal  adviser  of  the  power  section  of  the  Inland  Waterways 
Oommission,  which  was  created  by  President  Roosevelt  in  the  year 
1907.  In  that  capacity  I  scrutinized  all  legislation  affecting  power 
use  of  navigable  streams. 

It  has  been  suggested  here,  perhaps  inadvertently,  that  the  Forest 
Service  has  desired  to  maintain  the  policy  that  the  power  permits 
should  be  revojjable.  That  is  an  error.  One  of  the  first  things  I 
did  in  the  Forest  Service  was  to  draft  a  clause  for  the  agricultural 
appropriation  bill  in  the  first  session  of  the  Sixtieth  Congress,  which 
in  due  course  was  submitted  to  the  Agricultural  Committee  of  the 
House,  slightly  changed  by  them,  and  put  in  the  bill.  That  amend- 
ment read  as  follows : 

And  hereafter  permits  for  power  plants  within  national  forests  may  be  made 
Irrevocable,  except  for  breach  of  condition,  for  such  term  not  exceeding  50 
years,  as  the  Secretary  of  Aprlcultnre  may  by  rejrulntion  prescribe,  and  land 
covered  by  such  permits,  Issued  In  pursuance  of  an  application  filed  before  eatry 
location,  or  application  subsequently  approved  under  the  act  of  June  11.  190B. 
shall  in  perpetuity  remain  subject  to  such  permits  and  renewals  thereof. 

Therefore  the  program  of  the  Forest  Service  as  established  before 
I  entered  the  service  was  for  a  50-year  term,  and  that  has  always  been 
so.    I  will  state  more  about  this. clause  presently. 

In  the  vear  1906.  as  the  result  of  negotiations  between  Mr.  Pinchot 
and  the  Edison  Electric  Co.,  a  Wyomingf  corporation  operating  in 
California,  there  was  passed  the  act  of  Mav  1,  1906.  34  Statutes,  163. 
which  granted  to  that  company  the  use  of  certain  water-power  sites 
in  three  of  the  national  forests,  and  provided  that  the  term  for 
which  the  use  was  to  extend  was  to  be  fixed  in  advance  by  the  Secre- 
tary of  the  Interior,  and  that  the  rental  to  be  paid  was  to  be  fixed 
annually  by  the  Secretary  of  Agriculture.  That  had  been  worked 
out  before  I  entered  the  service,  and  it  conclusively  shows  that  Mr. 
Pinchot  and  the  Forest  Service  and  the  Agricultural  Department 
desired  not  a  revocable  permit,  but  a  lease  for  a  fixed  term.  The 
company  finally  got  a  40-year  term  under  that  act,  and  they  receive 
their  notice  of  what  the  charge  is  to  be  annually,  and  that  charge  is 
fixed  in  conformity  with  the  general  policy  of  fixing  charges  imder 
the  act  of  1901,  though  they  are  not  under  that  act. 

The  Chairman.  You  regulate  the  charges,  do  you? 

Mr.  Wells.  That  is  done  every  year  by  notice  served  upon  the 
company. 

Mr.  (traham.  As  a  matter  of  fact  are  there  changes  made  each 
year? 

Mr.  Wells.  So  far  as  the  increase  of  development  calls  for  a 
dbange,  the  charge  being  based  upon  the  number  of  kilowatt  hours 
generated  during  the  year.  That  was  commenced  when  I  was  in  the 
service,  and  if  I  am  in  error  about  it  since  that  time  I  may  be 
corrected. 

The  water-power  companies,  after  the  opinion  of  the  Attorney 
General  adverse  to  their  contentions,  had  introduced  a  good  many 
bills  granting  them  the  rights  that  they  desired  in  the  national  for- 
ests and  on  the  public  domain.  One  of  those  bills  was  finally  cho?en 
as  the  bill  that  they  would  agree  upon,  and  they  submitted  that  bill 
to  the  President,  who  referred  it  to  Mr.  Pinchot,  and  as  the  result  of 
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that  we  had  extended  conferences  with  the  water-power  people,  in 
Secretary  Oarfield's  office,  in  the  early  part  of  1908.  There  were 
water-power  men  present  from  California  and,  I  think,  from  other 
parts  of  the  West.  There  were  representatives  of  banking  interests 
in  New  York  and  Boston,  and  the  conference  extended  over  the  great 
part  of  a  week.  They  stood  for  an  outright  grant,  with  practically 
no  conditions.  Their  proposition  really  was  that  the  United  States 
should  take  $2.60  an  acre  and  forget  it.  There  was  in  their  proposal 
nothing  like  the  same  control  that  the  Interior  Department  has  over 
other  nghts  of  way,  such  as  is  exercised  even  over  right-of-way  ap- 
plications of  railroads.  Those  of  us  who  represented  the  Govern- 
ment stood  for  the  50  years'  leasing  proposition.  The  conference 
broke  up  without  any  agreement.  When  this  60  years'  leasing  prop- 
osition came  up  in  the  Agriculture  appropriation  bill,  in  the  clause 
I  had  drafted,  the  gentlemen  who  were  pushing  the  companies'  bill 
made  a  point  of  order  against  my  clause  and  struck  it  out.  I  there- 
fore do  not  think  that  the  Forest  Service  or  the  Interior  Depadment 
can  be  charged  with  the  fact  that  the  revocable  permit  proviso  still 
is  in  the  law. 

Bills  continued  to  be  introduced  in  successive  sessions  of  Congress, 
all  of  which,  as  I  say,  I  scrutinized,  and  those  bills  were  introduced 
not  only  with  respect  to  the  use  of  public  lands,  but  with  respect  to 
the  use  of  navigable  waters.  It  was  suggested  here  that  the  conser- 
vationists had  not  been  keen  about  the  control  of  water  power  in 
navigable  rivers.  As  a  matter  of  fact,  the  two  things  were  going 
along  at  the  same  time,  and,  to  a  large  extent,  were  going  along  m  my 
office,  because  the  policy  of  leasing  for  the  navigable  rivers  was  not 
advocated  by  the  officers  of  the  War  Department,  and,  in  fact,  it  was 
opposed  by  them.  It  was  advocated  by  the  Inland  Waterways  C!om- 
mission,  and  the  result  was  that  the  scrutiny  of  these  bills  was  done  in 
my  office.  Two  of  the  bills  were  finally  vetoed.  That  began  the 
struggle  for  water-power  control  as  to  navigable  waters,  so  it  is  the 
absolute  historical  fact  that  this  thing,  as  it  Dears  upon  the  East  and 
upon  the  West,  was  being  handled  at  the  same  time  and  in  the  same 
place.  I  will  say  also  that  the  clauses  proposed  for  inclusion  in  those 
grants  on  navigable  rivers  in  order  to  bring  them  in  line  with  the  pro- 
posed water-power  policy  were  drafted  by  me  during  the  Sixtieth 
Congress,  though  they  came  to  the  committees  of  Congress  from  the 
War  Department  in  the  usual  routine. 

In  handling  this  matter  in  the  Forest  Service  we  were  continually 
negotiating  with  applicants,  and  the  result  of  that  was  that  the  form 
of  our  permit  was  changed  from  time  to  time,  as  we  learned  more 
about  tne  subject.  I  do  not  believe  that  the  power  policy  is  yet  set- 
tled to  such  an  extent  that  you  can  safely  crystallize  its  details  into  a 
statute,  and  say  that  the  Secretary  shall  do  precisely  thus  and  so,  be  • 
cause  the  day  after  you  do  that  some  emergency  will  arise  where  it 
^ill  be  seen  you  ought  to  have  done  a  little  differently. 

Mr.  Johnson.  Could  you  give  an  example  of  what  may  arise  ? 

Mr.  Wells.  Yes.  The  most  obvious  example  is  this,  as  to  whether 
ft  particular  water  resource  should  be  used  for  irrigation  or  for 
power.  If  you  put  in  this  bill  a  requirement  that  when  a  man  applies 
•ind  takes  certam  formal  steps,  the  Secretary  is  obliged  to  issue  him 
a  permit,  you  will  thereby  allow  the  first  power  applicant  to  take 
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water  tliat  might  be  needed  for  irri^tion.  I  will  give  another  in- 
stance. It  was  called  to  my  attention  in  1908,  for  the  first  time, 
that  many  valuable  reservoir  sites,  valuable  for  power,  would  be 
ruined  by  the  location  of  railroads  within  their  limits.  We  thereupon 
took  up  the  policy  of  considering,  every  time  a  railroad  location  came 
along  m  a  national  forest,  whether  there  was  any  reservoir  site  in- 
volved that  would  be  ruined  by  the  location.  If  so,  we  required  a  re- 
location at  that  place.  I  mention  this  as  an  instance  that  came  up. 
New  questions  will  continually  arise. 

Mr.  SiNNOTT.  In  that  connection  I  would  like  to  suggest  that  in 
the  laws  of  the  different  States  they  have  the  statutory  declaration 
that  the  rights  of  water  for  irrigation  purposes  shall  be  paramount 
to  all  other  uses.  Now,  how  would  you  reconcile  that  statutory 
declaration  with  the  desire  of  some  secretary  to  use  that  water  for 
power  purposes,  and  how  would  you  reconcile  that  Federal  and  State 
conflict  ? 

Mr.  Wells.  The  statutory  declaration  by  the  State  that  the  irriga- 
tion was  to  have  preference? 

Mr.  SiNNOTT.  Yes. 

Mr.  Wells.  Personally,  I  would  always  give  irrigation  preference. 

Mr.  SiNNOiT.  I  would  like  to  have  your  views  upon  the  rights  of 
the  Federal  Grovernment  and  the  State  government  in  a  matter  of 
that  kind,  or  an  issue  of  that  kind? 

Mr.  Wells.  I  think  the  Federal  Government  has  the  technical 
legal  power  to  refuse  to  let  its  land  be  used  for  irrigation  and  to  use 
it  for  power,  but  as  a  matter  of  administration  I  would  always  prefer 
the  agricultural  use. 

Mr.  SiNNOTT.  You  use  the  word  "  land  "  advisedly  there;  you  say 
the  use  of  land  ? 

Mr.  Wells.  Yes. 

Mr.  SiNNOTT.  You  do  not  say  the  use  of  water. 

Mr.  Wells.  No  ;  I  say  the  use  of  land. 

Mr.  Graham.  How  does  its  use  for  power  purposes  conflict  with 
its  use  for  irrigation  purposes  ?  Its  use  for  power  does  not  consume 
the  water. 

Mr.  SiNNOTT.  Of  coui^se,  it  is  diverted  for  irrigationpurposes,  and 
for  power  purposes  it  iD  frequently  not  diverted.  The  irrigation 
purposes  may  divert  the  water  from  the  power  site  so  that  it  wul  not 
De  accessible. 

Mr.  Graham.  That  is  evident,  but  how  would  the  use  for  power 
purposes  interfere  with  its  use  for  irrigation  purposes? 

Mr.  SiNNOTT.  That  is  what  I  said. 

Mr.  Graham.  But  you  reverse  the  proposition.  You  said,  how 
does  its  use  for  irrigation  interfere  with  its  use  for  power?  That  is 
evident. 

Mr.  SiNNOTT.  A  man  who  wants  to  use  it  for  power  purposes  may 
want  to  take  the  water  down  the  stream  several  miles.  The  man  who 
desires  to  use  it  for  irrigation  purposes  may  desire  to  divert  it  several 
miles  up  the  stream  so  mat  it  can  not  come  down  to  the  power  site. 

Mr.  Cantor.  Could  it  be  used  for  both  purposes  at  the  same  time! 

Mr.  Johnson.  If  the  irrigation  is  carried  on  below  the  power  plant 
it  can.  If  it  is  carried  on  aoove  the  power  plant  it  can  not,  because  in 
irrigation  there  is  consumption. 
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Mr.  Cantor.  That  is  true,  but  irrigation  does  not  necessarily  con- 
sume all  the  water/  The  rest  of  it  might  be  used  for  power  purposes 
just  the  same. 

Mr.  Graham.  Is  not  the  true  use  for  power  higher  up  the  stream? 
Then  it  may  be  used  for  irrigation  below. 

Mr.  SiNNOTT.  Sometimes,  and  sometimes  not;  it  depends  on  the 
topography  of  the  country.  You  have  that  very  coniBict  to-day  on 
the  Hood  River.  There  is  a  suit  pending  with  the  Hood  River  irri- 
gation district. 

Mr.  Wells.  I  may  say  that  it  is  not  quite  correct  that  water  after 
it  is  used  for  power  is  available  for  irrigation,  at  least  water  that  has 
been  stored  for  power,  for  the  reason  that  the  power  use  requires  that 
the  stored  water  be  let  out  so  as  to  maintain  a  uniform  flow  through- 
out the  year,  which  is  not  the  case  with  the  irrigation  use. 

Mr.  Cantor.  Would  not  that  largely  depend  upon  the  source  of 
supply  ? 

Mr.  Wells.  The  irrigation  use  requires  that  the  water  be  released 
during  the  irrigation  season. 

Mr.  Cantor.  Would  not  that  depend  to  some  extent  upon  the  source 
of  supply  ? 

Mr.  Wells.  Yes.  I  will  leave  that,  however,  to  some  of  the  Gov- 
ernment engineers,  who  can  explain  it.  There  is  one  point  I  want  to 
bring  out,  and  that  is  about  the  withdrawal  of  water-power  sites. 
Water-power  sites  in  national  forests,  with  a  few  exceptions,  have 
never  been  withdrawn  from  water-power  development,  and  the  Forest 
Service  refused  to  consent  to  withdrawals  in  the  year  1910,  then  pro- 
posed by  the  Interior  Department.  The  water-power  sites  on  the 
public  aomain  are  not  withdrawn  from  water-power  develop*^  ent 
under  the  regulations  now  in  force  in  the  Interior  Department.  They 
are  withdrawn  from  acquisition  under  other  laws  and  for  other  pur- 
poses than  water-power  development.  That  has  been  the  case  since 
the  regulations  of  August  24,  1912. 

I  want  to  say  a  word  about  this  bill  with  respect  to  the  jurisdiction 
of  the  departments.  I  am  very  strongly  of  the  opinion  that  the 
Forest  Service  should  retain  jurisdiction  of  power  sites  in  national 
forests,  because  they  have  had  the  necessary  experience  of  adminis- 
tration in  this  matter;  they  are  fully  equipped  with  engineers  and  a 
local  field  force,  and  that  equipment  and  that  force  has  to  be  main- 
tained anyhow ;  and  we  will  have  administrative  confusion  by  having 
two  sets  of  officers  performing  functions  on  the  same  land ;  and  j^ou 
will  have  a  waste  of  money,  because  the  Forest  Service  officers  have 
to  be  there,  anyhow,  and  they  can  perform  this  function,  and  are 
fully  competent  to  perform  it. 

In  the  year  1910  I  prepared  a  brief  outline  of  water-power  policy 
for  the  Conservation  Asscciaticn,  and  as  it  is  very  brief  I  should  like 
to  have  it  in  the  record. 

The  Chairman.  I  s}u>uld  be  very  happy  to  see  it  in,  and  unless 
some  member  of  the  committee  objects,  it  will  go  in. 

(The  paper  referred  to  will  be  found  as  Exhibit  K  in  the  Ap- 
pendix.) 

Mr.  Wells.  I  see  mj  time  has  nearly  expired,  and  I  only  want  to 
say  that  in  my  judgment  there  is  not  another  so  important  question 
before  Congress,  and  has  not  been  since  I  have  been  in  Washington, 
as  this  water  power  question.    It  is  important  for  many  reasons. 
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The  progress  of  electrical  invention  has  really  for  the  first  time 
given  us  the  use  of  water  power.  Here  is  a  great  natural  resource 
now  for  the  first  time  available.  It  seems  to  me  essential  that  the 
public  should  retain  its  control,  and,  of  course,  exercise  that  control 
in  a  reasonable  way.  Then  it  is  important,  because  the  manner  of 
use  of  this  power  is  to  convert  it  into  electricity,  and  when  converted 
into  electricity  it  has  certain  characteristics,  that  the  engineers  can 
explain  better  than  I  can,  but  the  important  fact  is  that  the  use  of 
electrical  energy  for  the  first  time  gives  us  power  as  a  commodity. 
As  the  use  of  railroads  enable  us  to  get  any  goods  we  please  at  any 
place  we  please,  so  now  for  the  first  time  power  can  be  had  in  any 
quantity  we  please  and  at  any  place  we  please.  Steam  power  meant 
concentration  of  industry,  xou  could  not  have  a  steam  engine 
hitched  to  the  weaver's  loom  in  the  weaver's  cottage.     You  have  to 

t  your  looms  all  in  one  big  building,  and  tate  the  weaver  out  of 
is  cottage  and  put  him  with  a  thousand  others  under  discipline  and 
control.  With  electricity,  so  far  as  power  is  concerned,  you  can  put 
your  looms  back  into  the  weaver's  cottages,  with  substantially  no  sac- 
rifice of  efficiency.  That  means  that  this  reason  for  concentration 
has  passed  away,  or  will  pass  away  as  electricity  becomes  more  and 
more  in  use.  Moreover,  there  is  a  certain  advantage  in  having  the 
power  users  scattered  rather  than  concentrated,  because,  as  was  ex- 
plained to  you  by  one  of  the  former  witnesses,  there  is  what  is  called 
the  diversity  factor.  With  steam  you  have  to  have  all  your  looms 
going  at  once  to  get  the  best  results.  With  electricity  the  more  di- 
versely they  go  the  better  results  you  get,  the  more  economy  of  power. 
It  therefore  seems  to  me  that  those  of  us  who  look  forward  to  and 
believe  in  an  industrial  democracy  and  are  trying  to  attain  it,  have 
in  this  use  of  electrical  energy  a  great  arm  on  our  side,  provided  the 
public  retains  the  proper  control. 

I  want  to  say  one  thing  more,  and  that  is  that  whatever  arrange- 
ment is  made  here  should  be  such  that  the  public  can  resume  these 
power  sites  and  operate  them  directly,  if  at  any  time  that  seems  the 
proper  policy.  It  was  suggested  that  that  was  not  a  proper  policy 
for  the  Federal  Government,  and  that  the  Federal  Government  could 
not  do  it.  Of  course  the  Federal  Government  is  doing  it.  On  the 
reclamation  projects  of  the  West  we  do  it  to  a  considerable  extent 
But  I  do  not  suggest  that  the  Federal  Government  ought  generally 
to  do  it.    I  think  not.    It  may  very  well  be  that  the  States  or  munid- 

SaUties  ought  to  do  it,  and  the  wav  ought  to  be  left  free  for  them  to 
o  it,  with  such  safeguards  as  will  protect  the  investor  in  the  mean- 
time. In  that  connection  I  want  to  call  the  atjtention  of  the  com- 
mittee to  the  remarkable  development  that  has  gone  on  in  the  Prov- 
ince of  Ontario,  where  the  Provincial  Grovemment  buys  power  in 
bulk  from  a  plant  on  the  Canadian  side  of  the  Niagara  Falls  and 
distributes  it  over  its  own  Government  transmission  lines  through- 
out the  Province  as  far  as  the  cities  opposite  Detroit.  It  brings  the 
power  to  the  boundary  of  the  municipalities  and  turns  it  over  to  the 
municipalities  there,  and  the  municipalities  distribute  it  to  the  con- 
sumers within  their  boundaries,  and  I  understand  that  that  I>oIicy 
has  been  very  successful.  I  am  so  informed  by  Canadians  of  intel- 
ligence who  have  seen  it  and  use  the  power.  It  has  greatly  reduced 
the  cost  to  the  consumer  of  power.     Although  we  do  not  want  to 
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cross  that  bridge  until  we  ^t  to  it,  I  think  we  should  see  to  it  that 
the  bridge  is  not  pulled  down  before  we  get  to  it. 

Mr.  Cantor.  What  percentage  is  lost  in  transmission? 

Mr.  Wells.  I  can  not  tell  you  that.  There  are  engineers  here  who 
can  inform  you  about  that. 

Mr.  Graham.  The  loss  has  been  very  greatly  reduced? 

Mr.  Wells.  Very  much;  yes.  There  is  a  transmission  line  in 
California,  recently  built,  I  think  240  miles  long.  The  Great  Falls 
contract  was  referred  to  by  Secretary  Fisher,  where  the  Great  Falls 
Power  Co.  of  Montana  is  selling  power  to  the  Chicago,  Milwau- 
kee &  Puget  Sound  Railroad  Co.  to  electrify  450  miles  oi  line,  under 
a  grant  from  the  department,  which  the  department  negotiated  with 
the  company.  It  is  not  proposed,  they  tell  me,  to  transmit  power 
from  one  end  of  that  450-mile  line  to  the  other.  They  are  gomg  ,to 
have  various  power  sites  along  the  450  miles  that  will  feed  in  power  at 
different  places. 

Mr.  Cantor.  On  the  question  of  Niagara  Fajls  power,  some  years 
ago  we  felt  we  could  not  use  so  much  power,  it  would  not  be  com- 
mercially valuable  for  distribution. 

Mr.  WELua.  They  are  transmitting  it  in  Ontario,  I  understand, 
clear  through  to  the  other  end  of  the  province  opposite  the  city  oi 
Detroit.  It  was  explained  to  me  as  to  this  450  miles  of  railroad, 
that  if  there  were  a  breakdown  in  one  of  the  power  plants,  in  an 
emergency  the  plant  at  the  other  end  of  the  line  could  take  care  of 
the  whole  450  miles  until  the  break  could  be  repaired. 

The  Chairman.  I  should  like  to  ask  you  a  few  questions,  and  the 
committee  may  have  some  questions.  Have  you  nad  a  chance  to 
look  at  the  bill  that  has  been  prepared  and  amended  by  Mr.  Pierce? 

Mr.  Welds.  I  have  not  had  an  opportunity  to  see  that. 

The  Chairman.  He  suggested  some  amendments  here,  and  has 
really  prepared  several  bills.  They  were  passed  around  to  the  com- 
mittee, and  I  think  one  of  them  went  into  the  record  with  the  changes 
indicated  that  he  would  like  to  have  in  the  bill.  I  wanted  to  ask 
you  with  reference  to  some  of  those  changes,  and  if  you  will  take 
the  copy  which  I  hand  you  and  follow  me  tlirough,  I  want  to  get 
your  opinion  on  some  of  these  changes.  You  may  observe  on  page  1, 
that  in  lieu  of  "  empowered  to  do  certain  things  and  promulgate 
certain  regulations,"  under  Mr.  Pierce's  suggestion  the  Secretary 
would  be  "directed " ;  it  would  be  mandatory ;  would  you  think  that 
ad\asable  ? 

Mr.  Welia.  I  should  think  that  inadvisable,  because  of  a  necessity 
of  harmonizing  different  uses  of  water,  and  getting  the  highest  use, 
and  the  full-power  use. 

The  Chairman.  You  wiir  observe  also  an  interlineation  there  in 
the  way  of  printed  amendment,  the  substance  of  which  seems  to  ex- 
clude individuals  from  taking  a  lease;  would  you  think  that  ad- 
visable or  inadvisable? 

Mr.  WEUiS.  It  seems  to  me  it  would  be  inadvisable,  though  I  can 
not  speak  with  full  confidence  on  that  point.  The  reason  I  think  it 
is  inadvisable  is  this :  It  seems  to  me  that  the  electro-chemical  indus- 
tries, for  instance,  should  be  allowed  to  use  power  of  their  own. 

The  Chairman.  At  least,  in  fairness  to  Mr.  Pierce's  suggestion, 
it  would  be  well  to  observe  that  he  said  that  if  any  person  were 
brought  within  the  scope  of  the  rate-fixing  bodies  and  within  the 
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law,  he  had  no  objection  to  it,  and  would  only  suggest  this  on  the 
theory  that  they  were  not.  But  passing  from  that  down,  still  on 
page  1,  line  9,  you  will  observe  that  he  nas  stricken  out  tne  words 
"not  longer  than "  50  years,  and  inserted  in  lieu  thereof  a  straight 
full  50-year  term.  What  would  you  think  of  the  advisability  of 
that? 

Mr.  Wells.  I  should  think  that  in  nearly  every  case  50  years  would 
be  the  proper  term,  but  there  might  be  public  interests  that  would 
require  a  less  term.  Let  us  see  what  they  would  be.  It  might  be 
that  there  would  be  a  temporary  demand  for  power  that  might 
justify  a  small  temporary  power  development.  1  should  think  it 
would  be  inadvisable  to  require  a  50-year  term,  though  in  99  per 
cent  of  the  cases 'that  would  be  the  proper  term. 

The  Chairman.  As  the  bill  originally  stood  it  provided  a  maxi- 
mum of  50  year$  and  empowered  the  Secretary  to  lease  for  a  shorter 
period,  and  as  a  further  suggestion  of  Mr.  Pierce  it  would  be  manda- 
tory upon  him  to  lease  it  for  a  50-year  term,  under  the  first  amend- 
ment. 

Mr.  Graham.  At  that  point,  Mr.  Chairman,  in  nearly  every  case 
of  legislating  the  legislators  have  to  choose  between  at  least  ti^o 
difficulties.  One  was  very  much  emphasized  yesterday  by  Mr.  Leigh- 
ton,  the  difficulty  of  financing.  The  other  one  is  pointed  out  now 
by  Mr.  Wells.  Which  of  them  would  you  consider  the  greater  one? 
If  you  make  it,  as  suggested  here,  not  longer  than  50  years,  according 
to  Mr.  Leighton  you  interfere  serious  with  the  ability  to  finance  the 
enterprise ;  and,  on  the  other  hand,  if  you  make  it  straight  50  years 
you  say  that  it  might  interfere  with  other  things  which  might  arise 
in  the  meantime. 

Could  you  weigh  those  difficulties  for  us  to  suggest  which  one,  in 
your  judgment,  is  greater? 

Mr.  Wells.  It  does  not  seem  to  me  that  the  difficulty  in  financing 
would  exist  if  the  permittee,  the  lessee,  had  certainty  about  the 
matter.  It  does  not  make  any  difference  to  him  whether  he  gets  his 
certainty  from  this  bill  or  whether  he  gets  it  from  the  Secretary  of 
the  Interior.  If  he  knows  before  he  starts  to  put  in  any  money  that 
in  that  particular  case  he  is  going  to  get  50  years,  that  is  all  that  he 
needs  to  know  in  order  to  finance  the  proposition. 

Mr.  Graham.  The  difficulty  is  not  in  him;  it  is  in  those  from 
whom  he  would  borrow,  to  develop  the  interprise. 

Mr.  Wells.  I  do  not  think  the  lender,  if  he  is  assured  that  that 
permittee  is  going  to  get  50  years,  an  indefeasible  right  for  that 
time,  is  going  to  pay  any  attention  to  whether  he  gets  it  by  the  words 
of  the  statute  or  whether  he  gets  it  by  the  words  of  the  lease. 

The  Chairman.  May  we  now  direct  your  attention  to  section  2, 
page  2,  of  the  proposed  bill.  You  will  observe  in  section  2  the 
rramers  of  the  bill  thought  it  the  part  of  wisdom  to  put  a  provision 
in  that  bill  that  not  greater  than  50  per  cent  of  the  output  of 
electricity  produced  should  be  sold  to  any  one  individual.  What 
would  you  say,  that  that  is  or  is  not  a  wise  provision? 

Mr.  Wells.  I  am  inclined  to  think  that,  as  it  reads  here,  it  is  a 
vise  provision. 

The  Chairman.  Of  course  it  is  not  mandatory  on  the  part  of  the 
Secretary  to  do  that;  but  he  may,  within  his  discretion,  provide  that 
not  to  exceed  50  per  cent  can  be  sold. 
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Mr.  Wei-ls.  Yes;  supposing  in  the  case  of  the  electro-chemical 
industry,  he  could  let  them  tate  a  hundred  per  cent,  if  they  would ; 
bot,  on  the  other  hand,  in  a  community  where  there  was  a  keen 
denand  for  power  for  some  essential  purpose  by  a  great  number  of 
individuals,  it  might  be  good  policy  to  insist  upon  no  greater  than 

50  per  cent. 

The  Chairmak.  May  I  ask  you  if,  in  your  experience  as  law  officer 
of  the  different  departments  in  which  you  have  served,  and  the 
experience  which  you  have  had — ^which  has  been  quite  a  wide  onei, 
I  may  say — ^you  can  think  of  a  case  where  irrigation  might  suffer  not 
to  have  such  provision  in  the  law  ? 

Mr.  Wells.  I  can  not  answer  that  question,  Mr.  Chairman,  because 
as  these  matters  have  come  before  me,  the  fact  that  power  was  to 
be  used  for  irrigation  is  very  frequently  shown,  but  as  to  whether 

51  per  cent  or  49  per  cent  would  go  to  some  other  use,  I  have  not  had 
the  opportunity  to  observe. 

The  Chairmak.  Passing  now  over  to  page  3,  and  directing  your 
attention  to  section  4,  about  the  middle  of  the  page,  you  will  observe 
there,  as  the  suggested  amendment  there  appears,  permission  to  the 
lessee  to  mortgage  the  premises  in  order  to  finance  his  business.  I 
would  ask  you,  first,  if  you  thought  that  was  advisable,  and  if  you 
so  think,  is  that  properly  safeguarded  under  the  suggestion  of  Mr. 
Pierce,  to  keep  them  from  mortgaging  to  a  company  who  might  in 
fact  be  the  real  party  in  interest,  and  might  amount  to  a  consolida- 
tion of  substantial  and  all  sorts  of  interests. 

Mr.  Wells.  I  think  there  is  a  necessity  to  mortgage. 

The  Chairman.  Unquestionably. 

Mr.  Wells.  As  the  bill  is  originally  drawn,  that  necessity  would  be 
met  by  the  lessees  going  to  the  Secretary  of  the  Interior  for  his 
consent  to  the  mortgage.  I  think  that  might  be  some  obstacle  to 
borrowing.  I  do  not  tnink  it  as  serious  an  obstacle  as  some  of  the 
other  gentlemen  here  have  thought.  Coming  to  this  amendment,  I 
am  inclined  to  think  that  some  such  amendment  should  be  made. 

Mr.  Cantor.  What  is  the  practice  now,  Mr.  Wells,  about  issuing 
mortgages  upon  which  bonds  are  sold,  on  these  plants? 

Mr.  Wells.  I  have  not  been  in  touch  with  that  directly,  and  can  not 
tell  you.  I  know  of  one  or  two  cases  where  the  permittees  have  issued 
bon^s,  but  just  when  they  issued  them  and  how  that  issue  was  affected 
by  the  new  policv  I  can  not  tell  you,  but  there  is  presented  a  necessity 
for  issuing  Dojids  in  nearly  every  case.  At  first  blush  that  language 
seems  to  me  pretty  satisfactory,  Mr.  Chairman. 

With  respect  to  consolidation,  I  think  we  are  bound  to  have  con- 
solidation of  water  power.  I  do  not  think  you  can  stop  the  consol- 
idation of  water  power  any  more  than*  you  could  stop  tne  consolida- 
tion of  railroads  in  the  past.  It  is  something  like  the  time  when  they 
had  10  railroads,  I  think,  between  New  York  and  Buffalo;  they 
were  bound  to  be  connected  into  one  system.  And  there  is  bound 
to  be  a  great  consolidation  of  water  power.  It  is  going  on  now  for 
similar  reasons,  and  it  is  bound  to  go  on. 

Mr.  Graham.  The  question  really  is  whether  that  consolidation 
should  go  on  under  the  supervision  of  the  Secretary  of  the  Interior 
6r  whether  it  should  go  on  on  purely  commercial  and  personal  lines. 

Mr.  Wells.  The  consolidation  ought  to  go  on  under  public  super- 
vision and  control.    I  note  the  language  of  this  amendment  is  that  a 
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mort^gee  must  be  to  a  transferee  not  having  the  capacity  of  lessee 
as  denned  in  the  bill.  I  am  aware  of  methods  that  could  oe  adopted 
to  have  a  lot  of  lessees  mortgage  to  the  same  man,  who  did  not  have 
the  capacity  of  a  lessee,  and  you  would  have  a  consolidation  in  that 
manner. 

The  Chairman.  That  might  or  might  not  b^  desirable. 

Mr.  Wells.  It  woidd  be  desirable  if  it  were  properly  controlled, 
and  would  be  very  undesirable  if  it  were  improperly  controlled. 

The  Chairman.  If  power  were  given  by  carte  blanche  legislation  to 
so  mortgage  and  so  consolidate,  there  would  be  no  place  left  for  regu- 
lation or  control,  would  there  ? 

Mr.  Wells.  On,  yes ;  you  would  have  full  control  over  your  lessee, 
according  to  the  terms  you  put  in  his  lease,  and  the  fact  that  he 
handed  the  lease  over  to  a  banker  who  hela  a  lot  of  other  leases 
would  not  free  him  from  the  control  that  you  would  put  into  the 
lease. 

The  Chairman.  As  to  detail  that  is  true,  but  as  to  consolidation  it 
would  not  be  true. 

Mr.  Wells.  Under  consolidation  it  would  not  be,  but,  for  that 
matter,  Mr.  Chairman,  they  can  consolidate  in  spite  of  what  you 
have  put  in  this  bill,  by  the  very  simple  process  of  some  man  buying 
the  stocks  of  the  separate  companies. 

The  Chairman.  We  sought  to  reach  that  in  some  of  our  coal- 
leasing  legislation;  I  do  not  know  whether  we  did  it  or  not  We 
sought  to  do  so.  There  was  an  attempt  of  that  sort  in  the  Alaska 
coal  bill  a  few  years  ago^  but  it  makes  a  very  drastic  regulation. 

Mr.  Graham.  It  is  easier  to  attempt  it  than  to  do  it 

The  Chairman.  Passing  now  to  section  5,  and  I  may  pause  long 
enough  to  say  that  this  is  undoubtedlv  the  most  important  part  of  the 
entire  bill,  that  is  a  provision  which  provides  for  recapture  of  the 
property.  Now,  you  have  given  some  attention  to  that,  I  take  it, 
Mr.  Wells? 
.  Mr.  Wells.  Yes. 

The  Chairman.  Without  becoming  argumentative,  I  want  to  say 
that  we  have  to  remember  here  two  things.  First^  we  must  not  make 
the  section  so  onerous  and  so  restrictive  that  it  will  scare  people  off; 
we  might  pass  a  bill  that  would  never  bring  operation.  On  the  other 
hand,  we  will  have  to  beware^  and  beware  to  a  very  marked  extent, 
that  we  do  not  make  the  conditions  so  onerous  on  the  other  side  that 
we  never  can  recapture  the  property,  if  we  give  what  purports  on  its 
face  to  be  a  lease,  but  what  amounts  to  a  ^ant  in  perpetuity.  I 
would  like  to  have  your  views  on  section  5,  with  reference  to  the  sug- 
gestion made  there. 

Mr.  Graham.  I  suggest,  Mr.  Chairman,  that  you  read  the  section. 
It  is  not  long,  and  we  can  start  the  matter  that  way,  and  we  can 
follow  you. 

The  Chairman.  Section  6  reads: 

That  after  not  leas  than  three  years'  notice,  the  United  States  shaU  have  tbt 
right  at  any  time,  from  and  after  50  years  from  the  date  of  any  lease  iasoed 
hereunder,  to  take  over  the'  properties  which  are  dependent,  in  whole  or  la 
part  for  their  usefulness  on  the  eontinunnce  of  the  lease  herein  provided  toT, 
which  may  be  acquired  by  any  lessee  acting  under  the  provisions  of  tibia  act 
upon  condition  that  it  shall  pay,  before  taking  possession,  first,  the  actual  co^ 
of  right  of  way,  water  right  lands,  and  Interests — 
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Let  me  pause  here  for  a  moment  and  suggest  that  Mr.  Pierce  sug- 
psts  striking  out  the  word  "  first "  and  the  words  "  actual  cost "  and 
inserting  in  Ueu  thereof  "  fair  value  " — 

therein  purchased  and  used  by  the  lessee  in  the  generation  and  distribution  of 
electrical  energy  under  the  lease,  and,  second,  a  reasonable  valuation  of  all 
property  taken  over — 

Mr.  Pierce  would  strike  out  "second,  the  reasonable  valuation," 
inserting  in  lieu  thereof  "  the  fair  value."    Reading  on  in  line  3 — 

including  structures  and  fixtures  acquired,  erected,  or  placed  upon  the  lands 
and  included  In  the  generation  or  distribution  plant,  and  which  are  dependent 
as  hereinabove  set  forth,  such  reasonable  values — 

as  we  have  it,  and  "  fair  "  as  Mr.  Pierce  suggests — 

values  to  be  determined  by  mutual  agreement  between  the  Secretary  of  the 
Interior  and  the  lessees,  and,  in  case  they  can  not  agree,  by  proceedings  insti- 
tuted in  the  United  States  Circuit  Ck)urt  for  that  purpose :  Provided,  That  such 
reasonable — 

as  we  have  it,  or  "  fair  "  as  Mr.  Pierce  puts  it — 

valuation  shall  not  include  or  be  affected  by  the  value  of  the  franchise  or  good 
will  or  any  other  intangible  element 

Mr.  Pierce  would  add  an  additional  proviso : 

Provided  further.  That  if  at  the  expiration  of  any  lease  period  the  properties 
shall  not  be  taken  over  as  herein  provided,  the  lease  covering  said  properties 
aba  11  continue  until  the  right  of  taking  over  the  properties  herein  provided  shall 
tiave  been  exercised. 

What  is  your  impression  of  that  as  we  have  it  and  as  amended  by 
the  suggestion  of  Mr.  Pierce? 

Mr.  Wells.  I  would,  in  line  28,  on  page  3,  where  it  now  reads, 
*^  That  it  shall  pay,  before  taking  possession,  first,  the  actual  cost  oi 
rights  of  wav,  water  rights,  lands,  and  interest  therein,"  etc.,  in  which 
clau.se  Mr.  fierce  would  substitute  "  fair  value,"  I  would  say,  "  The 
actual  cost,  not  exceeding  the  fair  value."  The  point  there  is  this, 
whether  the  unearned  increment  in»  land  should  go  to  the  company 
who  happens  to  hold  that  land  at  the  end  of  the  60  years,  or  whether 
that  company  should  be  restricted  to  reasonable  and  generous  profit 
on  what  it  put  in  there  in  good  faith  and  with  common  sense,  and  I 
answer  that  they  should  not  get  the  unearned  increment  in  natural 
resources. 

The  Chairman.  Your  amendment,  of  course,  goes  a  little  further 
than  the  other.  In  event  of  depreciation  you  would  not  pay  them, 
even  though  it  cost  more  than  it  was  worth  in  the  end,  whereas  Mr. 
Pierce  would  have  us  pay  what  the  original  cost  was  plus  the  un- 
earned increment;  or,  in  event  of  depreciation,  of  course  it  would 
work  the  other  way. 

Mr.  WBI.LS.  I  do  not  think  that  we  can  look  forward  in  many  cases 
to  depreciation,  though  there  would  be  some  cases  perhaps.  What  I 
had  in  mind  was  not  so  much  to  safeguard  the  matter  of  depreciation ; 
I  did  not  have  in  view  depreciation  so  much  as  collusion  as  to  costs. 
Kailroads  have  been  loaded  up  with  some  very  heavy  construction 
costs  that  were  collusive,  and  I  do  not  think  these  enterprises  ou^t 
to  be  loaded  up  with  any  collusive  construction  costs. 

The  Chaibman.  Your  position,  then,  is  that  the  Federal  Govern- 
ment's right  to  recover  should  not  be  encumbered  with  paying  more 
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than  the  actual  cost  of  installation  less  depreciation,  if  any  there  be, 
and  you  would  think,  then,  as  I  take  it,  it  would  be  unwise  to  put 
in  a  provision  binding  the  Federal  Government  in  event  of  retakmg 
to  pay  the  fair  valuation? 

Mr.  Wells.  Yes. 

Mr.  Raker.  That  only  applies  to  the  rights  of  way,  does  it  not; 
this  does  not  apply  to  the  machinery  plants,  does  it  ? 

The  Chairman.  It  applies  to  the  whole  thing,  yes ;  that  the  lessee 
sells  the  other  party,  on  the  theory  that  the  entire  plant  as  an  entity 
would  be  necessary,  either  to  take  over  or  allow  it  to  remain. 

Mr.  Thomson.  This  applies,  does  it,  to  property  that  the  lessee 
may  have  acquired  from  private  interests  ? 

The  Chairman.  It  does,  on  the  theory  again  that  it  might  be  im- 
portant to  the  lessee  as  well  as  to  the  Government.  The  GovemmeDt 
would  scarcely  want  a  part  of  the  property  and  leave  worthless  what 
was  left  behind,  thus  working  a  hardship  on  the  lessee.  On  the  other 
hand,  the  lessee  of  course  would  want  the  entire  plant  or  nothing. 
I  think  that  is  wise. 

Mr.  Thomson.  Mr.  Wells's  theory,  as  I  get  the  situation,  is  that  the 
bill  provides  in  taking  this  over  from  the  lessee,  the  Government  pajs 
the  lessee 

The  Chairman.  The  actual  cost. 

Mr.  Wells.  The  actual  cost,  not  to  exceed  the  fair  value. 

The  Chairman.  That  was  added.  Of  course  the  suggestion  of  Mr. 
Pierce  was  irrespective  of  first  cost,  we  pay  the  fair  value  of  the 
plant  at  the  time  it  was  recaptured  or  taken  over. 

Mr.  Taylor  of  Colorado.  Of  course  they  do  not  pay  the  Govern- 
ment for  the  right  of  way,  but  the  Government  is  instrumental  in 
permitting  them  to  acquire  some  things.  Should  the  Government, 
on  matters  that  are  entirely  foreign,  20  miles  away  or  200  miles  away, 
as  they  are  in  Colorado,  have  all  of  the  benefit  of  the  growth  of  the 
value  of  that  property  in  60  years,  and  make  the  man  surrender  it  for 
nothing? 

The  Chairman.  One  answer  to  that,  Mr.  Tavlor,  is  this :  I  lease 
a  160-acre  farm  for  10  years  at  $500  a  year.  The  community  grows, 
the  dty  near  the  farm  land  grows,  and  the  value  grows,  and  the  farm 
that  I  leased  you  10  years  ago  for  $500  a  year  becomes  then  worth 
$5,000  by  reason  of  the  growth  of  the  community.  Now,  should  the 
lessee  have  the  farm  returned  to  him  and  get  the  $20,000  or  have 
merely  the  $5,000  returned  ? 

Mr.  TSiomson.  That  is  not  quite  the  case  here.  Suppose  you  lease 
a  particular  farm  of  160  acres,  the  lessee  has  to  use  it  for  certain 
purposes. 

Tne  Chairman.  For  farming. 

Mr.  Thomson.  Yes;  and  there  is  a  provision  whereby  you  take  that 
back  at  the  end  of  the  lease  period. 

The  Chairman.  You  do  not  take  it  b^ck  at  all ;  it  is  with  you  all 
the  time,  and  so  is  this  with  us  all  the  time. 

Mr.  Thomson.  Quite  so,  but  this  includes  the  adjoining  farm  of 
160  acres. 

The  Chairman.  It  seems  to  me  it  would  not  make  any  difference, 
he  reauires  another  160  acres  here,  private  interest;  it  is  all  used  a^^ 
one  plant    Now,  as  was  stated  a  moment  ago,  if  it  is  going  to  be 
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worth  anything  to  the  Government,  the  Government  takes  it  all,  and 
what  is  to  be  the  basis  of  compensation  for  the  160  acres  acquired 
from  private  interests? 

To  the  extent  of  the  farm  land  being  160,  an  entity,  and  the  power 
company  being  an  entity,  the  example  is  a  correct  one,  but  the  intro- 
duction of  another  farm,  which  is  another  entity,  and  not  an  integral 
part  of  the  original  entity,  the  original  160  acres,  makes  it  not  a  par- 
allel case.  In  the  one  case  the  farm  is  an  entity  of  itself,  and  the 
other  part  suggested,  another  farm,  is  no  part  of  the  entity  at  all ;  it 
is  an  entirely  independent  transaction,  just  as  much  as  if  you  took 
a  foreign  commodity  altogether. 

Mr.  Thomsox.  May  I  ask  a  question  right  there,  to  clear  up  my 
own  mind  on  this  proposition?  Is  it  not  a  fact  that  these  power 
companies  who  take  these  power  sites  under  lease  from  the  Govern- 
ment, in  many  cases  not  only  are  going  to,  but  must  necessarily 
acquire  some  additional  property? 

The  Chaihmax.  In  nearly  every  case. 

Mr.  Thomson.  In  addition  to  what  they  get  from  the  Government? 

The  Chairman.  In  nearly  every  case. 

Mr.  Thomson.  Then  would  you  think  when  the  Government  takes 
over  the  proposition  at  the  end  of  the  50-year  period  it  is  necessary 
to  take  over  not  only  the  property  directly  leased  from  the  Govern- 
ment, but  also  other  property  the  company  may  acquire  ? 

The  Chairman.  They  do  and  they  must,  and  it  is  important  to  the 
lessee  as  well  as  to  the  Government.  It  is  either  all  valuable,  or 
none  is  valuable.     You  could  not  take  over  part  and  leave  the  rest. 

Mr.  Thomson.  But  I  understand  that  the  bill  provides  a  certain 
basis  for  valuation  which  is  applicable  both  to  the  property  leased 
from  the  Government  and  the  property  the  company  may  have 
acquired  otherwise. 

The  Chairman.  The  bill  as  it  stands  provides  that  upon  expira- 
tion of  the  lease  period  the  entire  entity,  that  leased  from  the  Gov- 
ernment and  that  acquired  from  other  sources,  shall  be  subject  to 
recapture,  subject  to  taking  over  by  the  Government,  whether  it  ema- 
nates from  the  Government  or  from  any  other  independent  source, 
and  for  the  actual  cash  value.  Mr.  Pierce  introduced  a  sugges- 
tion  

Mr.  Thomson.  At  the  actual  cash  value,  or  actual  cost? 

The  Chairman.  Actual  cost. 

Mr.  Thomson.  You  said  actual  cash  value. 

The  Chairman.  Actual  cost. 

Mr.  Thomson.  Does  that  apply  both  to  the  property  leased, 
and 

The  Chairman.  As  to  any  other,  whatever  it  may  be. 

Mr.  Taylor  of  Colorado.  What  I  want  to  ask  Mr.  Wells- 


The  Chairman.  Let  me  get  through  with  the  witoess  first. 

Mr.  TATiiOR  of  Colorado.  All  right. 

The  Chairman.  Then  we  will  pass  on  to  the  other. 

Mr.  Wells.  May  I  inject  a  word  ?  In  this  outline  of  policy,  which 
I  have  asked  to  have  inserted  in  the  record,  you  will  observe  that  I 
re^rd  the  transaction  of  carrying  on  a  power  proposition  as  a  bar- 

Sam  between  the  public  and  the  companjr,  and  in  that  matter  I  am  not 
istinguishing  who  represents  the  public,  whether  it  is  the  Federal 
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Grovernment  or  the  State  government;  in  either  case  it  is  a  bargam 
with  the  public  Now,  that  company  can  not  conduct  its  business  as 
a  private  enterprise;  they  have  got  to  go  to  the  sovereign  power 
to  get  help. 

Mr.  Graham.  They  have  to  exercise  the  right  of  eminent  domain. 

Mr.  Weli^.  They  have  to  exercise  the  right  of  eminent  domain, 
and  they  have  to  set  water  rights  from  the  State,  and  they  have  to 
get  the  use  of  public  land§  from  the  Federal  Government.  I  think 
the  principles  which  govern  the  one  sovereign  power  are  precisely  the 
same  as  tnose  which  should  govern  the  other;  there  is  no  conflict 
They  should  not  make  a  bargain  except  upon  fair  terms,  and  the 
fact  that  the  Government  owns  1  acre  or  1,000  acres  or  5,000  acres  is 
not  the  point.  The  point  is  that  they  have  to  go  to  the  sovereign 
power  to  get  help. 

The  Chaikman.  And  passing  from  that  provision  down  to  line  22, 
page  4,  you  will  observe  at  the  end  of  the  proviso,  which,  in  substance, 
is  granting  to  the  original  lessee  a  preference  right  to  again  re-lease 
the  property. 

Mr.  Wells.  I  think  that  the  right  of  the  public,  whether  State  or 
municipality,  or  whatever  it  may  be,  to  tafee  over  should  be  para- 
mount. As  between  private  lessees,  I  think  it  is  entirely  proper  to 
give  the  old  lessee  the  preference  right  of  renewal  on  conditions  then 
to  be  fixed. 

The  Chairman.  Passing  from  that  over  to  page  5,  you  will  observe, 
in  lines  3  and  4,  that  there  are  stricken  out,  oy  Mr.  Pierce's  sugges- 
tion, "  where,  in  the  judgment  of  the  Secretary  of  the  Interior,  the 
public  interest  requires  or  justifies  the  execution  by  any  lessee  of;'^ 
would  you  think  it  advisable  to  strike  that  out  ? 

Mr.  Wells.  I  should  leave  it  in,  Mr.  Chairman.  Contracts  might 
be  entered  into  that  would  be  very  embarrassing. 

The  Chairman.  Omitting  that  next  typewritten  amendment,  which 

I  do  not  think  is  very  important  at  this  time,  and  passing  to  the 
amendment  that  occurs  in  line  16,  page  5,  that  strikes  at  the  question 
of  an  annual  charge.  You  will  observe  that  Mr.  Pierce  suggests  that 
the  one  charge  be  fixed  by  the  Secretary,  which  shall  be  equivalent" 
to  5  per  cent  of  the  fair  market  value  of  the  lands,  which  value  shall 
be  determined  by  the  Secretary  and  agreed  to  by  the  lessee  at  the  time 
of  granting  the  lease  provided  for.  1  want  to  ask  you  if  you  think 
that  would  be  adequate  compensation? 

Mr.  Wells.  It  might  or  might  not  be.  In  some  cases  it  might  be 
adeauate ;  in  other  cases  it  would  not  be  adequate. 

The  Chairman.  That  is  not  in  all  the  copies,  and  I  think  perhaps 
Mr.  Pierce  has  abandoned  that. 

Mr.  Raker.  I  do  not  find  it  in  mine. 

The  Chairman.  Mr.  Pierce  tells  me  he  does  not  urge  that  as  a 
part  of  the  bill.    Passing  to  page  6,  there  is  a  provision  after  line 

II  which  authorizes  the  district  court  to  settle  it  where  the  lessee 
and  the  lessor  can  not  agree. 

Mr.  Wells.  That  is  not  included  in  this  copy. 

The  Chairman.  We  will  pass  that  if  you  have  not  it  before  you. 
Pass  now  to  the  end  of  the  oill,  and  I  call  your  attention  to  section 
14,  which  is  the  repealing  clause.    Do  you  or  do  you  not  think  it     J 
advisable  to  repeal  the  laws  in  conflict  with  thisf    We  were  told     ' 
the  other  day  by  Secretary  Fisher  that  about  the  only  thing  left  that 
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was  of  value  at  all  was  the  1901  revocable  permit  act,  and  he  was 
not  of  the  opinion  that  it  was  of  extreme  value.  What  is  your 
opinion  ? ' 

Mr.  Wells.  As  I  interpret  this  bill  in  reading  it,  I  think  that 
inasmuch  as  the  bill  will  not  apply  to  States  having  no  public  serv- 
ice commissions,  the  act  of  1901  would  still  be  in  force  in  such 
States.  I  should  think  that  that  ought  to  be  so.  With  resi>ect 
to  repeal,  I  think  all  statutes  authorizing  the  use  of  public  lana  of 
the  United  States  for  power  develppment  or  distribution  to  which 
land  this  act  applies  should  be  repealed. 

The  Chairman.  Of  course,  if  we  left  the  repealing  clause  in,  it 
would  not  affect  vested  rights  under  the  revocable  permit  act, 
would  it? 

Mr.  Wells.  No. 

The  Chairman.  Only  in  event  the  Secretary  has  to  revoke  it, 
the  right  which  he  now  has,  would  this  law  become  applicable ;  that 
is  correct,  is  it  not? 

Mr.  Wells.  Yes. 

The  Chairman.  Now,  one  word  and  I  am  through.  As  a  law- 
yer, and,  based  upon  experience  you  have  had,  do  you  think  there 
is  any  doubt  whatever  as  to  the  ability  and  the  power  and  the 
constitutional  power  of  the  Federal  Government  to  fix  conditions 
for  the  use  of  land  that  belong  to  the  Federal  Government? 

Mr.  Wells.  None  whatever,  m  my  judgment. 

The  Chairman.  The  other  questions  become  matters  of  detail 
and  policy,  as  to  how  far  you  go,  isn't  that  about  it  ? 

Mr.  Wells.  That  is  the  way  I  regard  it.  May  I  add  a  word  with 
respect  to  repeal? 

The  Chairman.  Certainly. 

Mr.  Wells.  One  of  the  most  embarrassing  acts  that  the  departments 
have  to  administer  is  the  act  of  1898,  which  authorizes  the  use 
of  easements  granted  only  for  irrigation  for  the  additional  sub- 
siduary  purpose  of  power  development.  That  certainly  should  be 
repealed.  I  will  instance  one  case  of  the  use  that  has  been  made 
of  that  act.  A  company  in  California,  which  I  think  is  called  the 
Kem  River  Co.,  got  an  irrigation  easement  many  years  ago — 
I  do  not  know  how  many,  10  or  more.  It  does  not  use  one  drop  of 
water  for  irrigation.  I  have  been  over  the  plant,  and  every  arop 
of  water  is  turned  back  into  the  river  after  it  passes  through  the 
water  wheels,  to  satisfy  prior  irrigation  rights .  below.  Some  of 
the  power  that  it  develops  is  sold  to  people  who  do  pump  some 
water  with  it  for  irrigation.  The  departments  have  regarded  that 
as  a  violation  of  the  conditions  of  the  easement. 

In  March,  1908.  after  an  extensive  examination  in  the  field,  I 
started  a  letter,  wnich  I  think  went  from  the  Agricultural  Depart- 
ment to  the  Interior  Department,  requesting  that  suit  be  brought 
against  that  company  to  cancel  their  easement  for  misuse,  and  re- 
quire them  to  come  under  the  permit  act  of  1901.  The  Interior  De- 
partment referred  tiie  matter  to  the  Department  of  Justice;  and 
so  far  as  I  know  no  suit  has  yet  been  brought.  The  Interior  Depart- 
ment and  the  Forest  Service  are  continually  up  against  the  proolem 
of  a  man  who  is  asking  for  an  irrigation  easement  under  the  act  of 
1891  with  subsidiary  power  use  under  the  act  of  1898,  and  the  In- 
terior Department  has  to  stop  and  scrutinize  the  matter  and  make 
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up  its  mind  whether  he  is  trying  to  beat  the  Government  or  not  That 
is  a  very  unfortunate  situation.  It  hampers  some  genuine  irrigation 
development  Because  some  men  who  have  obtained  those  easements 
have  behaved  badly,  it  gives  them  all  a  Uack  eye,  and  it  would  be  to 
the  advantage  of  irrigation  development  in  the  West  to  repeal  the 
act  of  1898,  which  makes  the  abuse  possible. 

Mr.  Graham.  Does  not  a  later  act  by  necessary  implication  repeal 
all  former  acts  in  conflict  with  it,  whether  the  law  specifically  so 
says  or  not? 

Mr.  Wells.  Yes — I  must  answer  that  question  yes. 

Mr.  Graham.  What  does  that  section  14  add  to  the  bill  as  it  stands  i 

Mr.  Wells.  I  am  proposing  to  define  what  inconsistency  is  by 
saying  that  all  acts  authorizing  use  of  lands  of  the  United  Stat^ 
for  the  generation  and  distribution  of  electric  power  are  hereby  re- 
pealed. 

Mr.  Graham.  But  if  you  leave  that  clause  in,  I  say  that  if  it  re- 
peals all  acts  inconsistent  with  it,  the  fact  remains  still  to  be  ascer- 
tained whether  a  certain  act  is  inconsistent  with  it,  and  if  that  were 
not  in  and  the  earlier  act  was  found  to  be  inconsistent  with  it,  it 
repeals  it  whether  it  says  so  or  not.  The  implication  is  a  necesSaiy 
one  that  the  last  expression  of  the  legislature  is  the  law  ? 

Mr.  Wells.  Absolutely. 

Mr.  Graham.  And  that  everything  in  conflict  with  it  goes  out? 

Mr.  Wells.  Absolutely.  But  the  question  that  remains  in  the  de- 
partments, and  possibly  in  the  courts,  would  be  whether  the  act  of 
1898  authorizing  the  use  of  these  easements  for  power  development 
as  subsidiary  to  irrigation  is  inconsistent  with  this  or  not. 

Mr.  Graham.  That  fact  would  remain  to  be  determined  later  on 
in  either  event? 

Mr.  Wells.  Not  if  the  language  that  I  have  in  mind  were  put  in. 

Mr.  Brown.  Mr.  Wells,  if  the  companies  holding  revocable  per- 
mits under  the  law  of  1901  were  given  an  opportunity  to  come  in 
under  the  provisions  of  this  act^  do  you  think  many  of  them  would 
avail  themselves  of  it? 

Mr.  Wells.  My  impression  is  that  they  would. 

Mr.  Brown.  Do  you  think  they  ought  to  be  given  that  opportunity 
to  come  in? 

Mr.  Wells.  Yes,  I  should  think  so,  if  I  understand  your  question. 
Does  your  question  go  to  whether  the  State  has  a  public-service  com- 
mission or  not? 

Mr.  Brown.  I  mean  entirely  regardless  of  anything  of  that  sort 
Now,  they  have  a  revocable  permit,  should  that  be  made  for  a  term  of 
50  years  or  40  years,  or  whatever  it  may  be,  if  they  so  desire? 

Mr.  Wells.  I  should  think  they  would  come  in. 

Mr.  Brown.  And  get  permits? 

Mr.  Wells.  And  get  permits. 

Mr.  Brown.  On  page  5,  which  you  were  discussing  a  moment  ago, 
as  I  understand  it,  irrigation  projects  which  are  oeing  developed 
naturally  carry  with  them  the  use  of  water  that  goes  on  the  land 
in  perpetuity,  otherwise  nobody  will  go  on  the  land  unless  thej  have 
assurance  they  are  going  to  get  the  water  in  perpetuity,  is  that 
correct? 

Mr.  Wells.  That  is  the  general  rule  throughout  the  West;  it  is 
not  universal. 
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Mr.  Bbown.  If  there  be  a  perpetual  right,  for  example,  to  pump 
the  water  on  the  land,  would  it  not  be  not  so  much  to  lorce  such 
company  to  get  ^rmission  from  the  supervising  body,  whether  pub- 
lic-service commission  or  the  Secretary  of  the  Interior,  tor  make  a 
contract  in  perpetuity  to  pump  the  water  on  the  land  which  is 
bought  only  if  water  can  be  put  on  it  in  perpetuity — do  I  make 
myself  clear? 

Mr.  Welib.  I  do  not  quite  get  ^our  point. 

Mr.  Brown.  As  I  understand  it,  there  are  some  irrigation  projects 
where  land  is  sold  and  developed  for  agricultural  purposes  only 
where  there  is  assurance  of  water  being  on  that  land  m  perpetuity? 

Mr.  Wells.  Yes. 

Mr.  Brown.  Now,  in  some  of  those  projects  the  watec  does  not  fall 
on  those  lands  by  gravity,  but  has  to  be  pumped.  That  would  imply 
somebody  would  have  to  get  a  right  in  perpetuity  to  pump  the  water 
on  the  land  which  is  bought,  witn  the  understanding  that  the  water 
would  be  there.  Would,  therefore,  this  provision  requiring  tne  pump- 
ing person  to  get  the  permission  in  perpetuity,  would  that  be  a  hard- 
ship on  him  if  what  he  wanted  to  ao  was  to  pump  that? 

Mr.  Wells.  No.' 

Mr.  Brown.  Or  would  it  be  possible  to  get  that  permission  from 
either  the  Secretary  of  the  Interior  or  from  the  supervisory  power? 

Mr.  Wells.  If  he  has  to  pump  water  for  irrigation  and  nothing 
else,  it  would  be  desirable  that  tne  right  to  pump  should  be  a  per- 
petual right.  That  can  be  achieved  under  the  irrigation  act  of  1891, 
where  an  irrigation  district  itself  wishes  to  erect  a  power  plant  to 
pump  water  ror  its  members,  for  the  owners  of  the  land  in  the  dis- 
trict, and  they  get  an  easement  under  the  act  of  1891.  They  get  a 
perpetual  easement.  That  is,  where  they-  are  clearly  using  it  as 
subsidiary  to  the  irrigation.  I  do  not  know  whether  that  answers 
your  question  or  not 

Mr.  Brown.  Not  quite.  Would  this  bUl,  if  passed,  repeal  the  act 
of  1891  with  regard  to  perpetual  leasing  for  power  purposes? 

Mr.  Wells.  The  bill  now  might  not.  May  I  sav  that  what  is  per- 
petual with  respect  to  irrigation  is  the  individual's  right  to  the  use 
of  water  on  his  land.  Of  course,  it  is  essential  that  there  be  some 
method  of  getting  it  there.    That  is  the  matter  in  your  mind. 

Mr.  Brown.  What  really  I  was  after  is  this :  Fi'om  your  knowledge 
of  the  point  of  view  of  public  officials,  would  it  be  a  hardship  to 
require  an  irrigation  company  to  make  a  case  before  the  regulatory 
bodies  and  get  permission  ? 

Mr.  Wells^  I  do  not  think  they  would  have  any  difficulty  what- 
ever. There  has  been  no  disposition  on  the  part  of  anybody  to  do 
anything  but  help  irrigation,  in  my  experience. 

Mr.  Brown.  Then  that  answers  my  question  now.  In  the  matter 
of  provisions  of  operation  and  so  on,  as  applied  to  Alaska,  are  they 
sufficiently  liberal  in  this  bill  to  induce  anybody  to  go  up  there  for 
electrochemical  purposes? 

Mr.  Wells.  It  would  seem  to  me  that  there  is  nothing  restrictive 
in  the  bill  that  would  prevent  the  investment  of  capital.  It  would 
all  depend  upon  the  conditions  that  you  put  in  the  lease. 

Mr.  Brown.  In  other  bills  we  have  made  a  special  exception  with 
regard  to  Alaska,  on  account  of  the  difficulty  of  getting  anybody  to 
go  in  there  and  the  time  it  takes  to  get  an  enterprise  under  way. 

82440—15 ^14 
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Mr.  Wells.  I  do  not  think  that  you  would  have  to  waive  anything 
that  the  Secretary  of  the  Interior  is  required  to  do  by  this  bill  I 
think  it  would  be  up  to  the  Secretary  of  the  Interior  to  make  the 
conditions  of  his  lease  such  as  would  apply  to  Alaska. 

Mr.  Brown.  One  more  question  and  I  am  through.  On  page  1 
of  the  biU,  you  and  others  have  spoken  of  the  apparent  conflict  whidi 
the  provisions  of  this  bill  would  make  between  the  Secretary  of  the 
Interior  and  the  Secretary  of  Agriculture,  where  the  forest  reserve 
contained  the  water  powers.  Would  it  not  be  possible  to  obviate 
that  difficulty  by  adding  something  to  the  effect  that  the  Secretary 
of  the  Interior,  in  cooperation  with  the  Secretary  of  Agriculture, 
have  supervisory  jurisdiction,  or  something  of  that  sort,  so  that  in 
forest-reserve  matters  the  Secretary  of  the  Interior  would  have  the 
advice  of  the  Secretary  of  Agriculture,  but  the  jurisdiction  of  all 
the  water  powers  would  be  under  one  head? 

Mr.  Wells.  That  is  a  question  of  personnel  of  the  administration. 
If  use  were  made  of  the  forest  officers — engineers  now  on  the  ground- 
there  would  be  avoided  duplication  of  cost. 

Mr.  Brown.  The  presumption  is  he  would  be  working,  in  a 
measure,  in  cooperation  with  the  Secretary  of  Agriculture. 

Mr.  Wells.  We  attempted  cooperation  with  me  Department  of 
the  Interior  in  several  matters  in  the  year  1907  and  19(fe,  and  some 
of  them  resulted  in  friction,  and  we  finally  abandoned  them.  There 
is  no  sound  reason  why  there  should  not  be  full  cooperation.  May 
I  say  that  the  principle  of  the  Lever  bill,  in  the  last  Congress,  in  this 
respect,  seems  to  be  the  sound  one,  and  that  is,  that  the  department 
that  has  custody  and  control  of  the  land  should  have  the  actual 
administrative  power  on  the  land,  but  that  the  departments  should 
cooperate,  as  a  sort  of  commission,  to  determine  the  general  policies 
that  would  apply  to  all  lands. 

Mr.  Church.  Do  you  think  that  there  is  any  danger  to  Alaska  by 
the  passage  of  this  bill ;  that  it  will  interfere  with  the  present  condi- 
tions that  exist  under  the  revocable-permit  bill?  Would  it  interfere 
with  the  conditions  that  exist? 

Mr,  Cleary  spoke  the  other  day  in  reference  to  apprehension  on 
his  part  that  it  might  interfere  with  fixed  conditions  under  the 
present  law. 

Mr.  Wells.  Mr.  *Cleary's  point  is  this,  as  I  understand  it:  His 
company  has  a  permit  in  one  of  the  small  national  parks  in  Cali- 
forma.  National  parks  are  excluded  from  the  operation  of  this  bill 
Now.  the  repealing  clause  wipes  out  the  act  of  1901  with  respect  to 
Caliiomia,  which  has  a  public-service  commission,  and  then  there 
would  be  no  law  under  which  he  could  get  a  permit  for  an  extension 
of  his  works  on  the  land  upon  which  he  is  operating.  I  think  the 
point  is  a  good  one.  I  think  the  act  of  1901  should  remain  in  force 
as  to  all  lands  of  the  United  States  not  within  the  scope  of  this  bill* 

Mr.  Church.  There  has  been  a  great  deal  of  talk  about  fear  of 
consolidation,  etc.  What  is  the  danger  of  consolidation  as  long  as 
the  plants  are  regulated  by  utility  commissions  within  the  States! 
In  other  words,  why  is  not  consoliaation  an  advantage  ? 

Mr.  Wblm.  Consolidation  is  an  advantage  if  it  is  properly  regu- 
lated. It  has  very  great  advantages.  If  there  is  a  breakdown  of 
one  generating  plant,  the  other  generating  plants  can  take  it  up.    If 
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there  is  a  variation  in  the  stream  flow,  so  that  the  high  water  comes 
at  one  place  when  there  is  a  deficiency  at  another  plant,  it  is  an 
advantage  to  have  the  consolidation.  I'here  are  undoubted  advan- 
tages provided  there  is  proper  regulation. 

Mr.  Church.  For  the  benefit  of  the  public — and  that  is  what  we 
are  legislating  for — ^would  it  not  really  be  an  advantage  if  the  elec- 
trical power  of  the  State  or  the*  district — ^we  will  say  of  a  State — ^be 
owned  by  one  system,  bv  one  corporation? 

Mr.  Wells.  I  think  that  it  would  be  an  advantage  within  the  area 
determined  by  the  radius  of  efiicient  electrical  transmission  to  have 
all  generating  plants  tied  in  together,  provided  there  is  proper 
reflation. 

Air.  Church.  And  for  the  benefit  of  the  public  you  think  one  per- 
mittee should  control  the  electricity  of  a  certain  district — certain  area  ? 

Mr.  Wells.  Yes. 

Mr.  Church.  As  long  as  it  is  regulated  by  the  utilities  commission? 

Mr.  Wells.  I  think  that  is  inevitable,  and  that  is  what  is  coming 
about  now.  The  consolidation  is  going  right  on  under  our  eyes,  and 
it  is  bound  to  go  on  further,  and  it  is  up  to  the  public  to  see  that  it 
is  properly  regulated. 

Mr.  Church.  What  is  your  idea  about  the  charge  that  the  Govern- 
ment should  receive  for  tne  horsepower?  Do  you  think  it  should  be 
nominal,  or  should  they  try  to  make  something  out  of  it  ? 

Mr.  Wells.  I  think  the  Government  should  not  regard  this  as  a 
source  of  revenue,  by  which  I  do  not  mean  that  under  no  circum- 
stances should  they  make  a  charge.  For  the  reasons  explained  to 
vou  by  Mr.  Fisher  and  mentioned  by  Mr.  Pinchot,  and  stated  at 
length  in  the  report  of  the  Commissioner  of  Corporations,  there 
diould  be  sometimes  a  substantial  charge.  In  no  other  way  can  the 
public  get  a  fair  deal  from  the  company,  except  in  the  form  of  a 
rental  charge,  under  some  circumstances.  Under  other  circumstances 
they  may  properly  pay  no  charge  at  all.  For  instance,  if  a  munici- 
pality were  going  to  aevelop  power  and  serve  its  own  citizens  with 
that  power,  so  that  the  benefit  of  it  got  to  the  ultimate  consumer,  I, 
for  one,  would  not  charge  a  cent  of  rental  on  it,  because  there  is  a 
case  where  the  benefit  is  given  to  the  men  we  are  trying  to  help. 

Mr,  Church.  The  utility  commission  of  course  will  take  into  con- 
sideration the  cost  of  .producing  the  electricity,  will  it  not,  in  esti- 
mating the  price  to  the  consumer,  and  in  doing  so  will  they  not  esti- 
mate all  costs,  regardless  of  whether  it  is  a  cost  to  the  Government 
or  whether  it  is  a  cost  for  power  house,  or  whether  it  is  a  cost  for 
copper  wires,  all  costs,  in  other  words,  of  the  Federal  Government 
or  the  State,  to  private  individuals  will  be  taken  into  consideration 
and  fixed  in  a  basis  upon  which  the  charge  to  the  consumer  should 
be  made? 

Mr.  Wells.  I  should  think  that  cost  would  so  be  taken  into  con- 
sideration by  an  efficient  commission,  but,  unfortunately,  the  com- 
mission in  many  cases  will  be  forced  to  take  some  other  things  into 
consideration.  They  will  be  forced  to  take  into  consideration,  per- 
haps, the  unearned  increment  we  were  talking  about  a  while  ago. 
If  a  company  has  acquired  a  valuable  power  site,  or  a  part  of  a 
valuable  power  site,  at  a  mere  song,  and  the  development  of  the  com- 
munity makes  that  thing  of  very  great  value,  it  is  highly  probable 
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that  the  courts  would  require  the  public-service  commission  to  allow 
the  colnpany  to  earn  a  fair  return  not  upon  what  they  paid  for  it, 
but  upon  the  great  value  that  has  been  added  by  the  general  develop- 
ment of  the  community. 

Mr.  Chubch.  That  may  be  true,  but  they  will  also  make  them  take 
into  consideration  the  amount  which  it  has  actually  paid  as  well. 

Mr.  Wbluj.  They  should,  yes. 

Mr.  Church.  Therefore  any  expense  that  the  power  company  is 
put  to,  whether  it  is  the  Government  or  any  otner  party,  will  be 
taken  into  consideration  in  the  fixing  of  rates,  will  it  not,  and  there- 
fore  

Mr.  Church.  And  therefore  will  bear  more  or  less  upon  the  price 
to  the  consumer. 

Mr.  Wells.  If  I  get  the  drift  of  your  question,  it  is  that  whatever 
the  Grovemment  charges  comes  out  of  the  consumer? 

Mr^  Church.  That  is  it. 

Mr.  Wells.  In  some  cases,  yes ;  in  other  cases,  no. 

Mr.  Church.  I  wish  you  would  explain  what  cases  no.  I  can  not 
get  that  philosophy  at  all. 

Mr.  Wells,  if  you  have  two  concerns,  let  us  suppose  that  two 
different  water-power  companies  are  competing  in  the  same  market 
I  am  not  an  engineer,  ana  no  importance  should  be  attached  to  the 
figures  I  use,  but,  for  example,  suppose  that  it  cost  $200  per  horsepower 
to  develop  one,  and  it  cost  $300  per  horsepower  to  develop  the  other. 
Now,  when  the  commission  comes  to  regulate  the  price  of  electricity 
in  that  community  it  has  to  regulate  it  on  the  basis  of  a  $H00  cost, 
because  otherwise  it  would  confiscate  something  upon  which  the 
$300  company  had  a  right  to  earn  a  return.    It  follows 

Mr.  Church.  May  I  ask  you  right  there,  will  you  base  it  upon  the 
$300  cost;  will  not  that  $300  cost  also  be  based  upon  the  amount  that 
is  paid  to  the  Government  for  that  permit  ? 

Mr.  Wells.  Possibly,  yes. 

Mr.  Brown.  Assume  that  they  pay  nothing. 

Mr.  Wells.  I  will  assume  that  the  $300  man  does  not  pay  anything, 
the  Government  has  not  charged  him  anything.  Suppose,  however, 
that  the  Government  leased  a  site  to  a  man  where  it  would  only  cost 
$200  per  horsepower  to  develop.  Now  it  is  perfectly  evident  that 
under  those  circumstances  the  only  way  the  public  can  get  for  itself 
the  advantage  of  that  other  site  is  to  make  a  rental  which  will  handi- 
cap the  $200  site  to  a  level  with  the  $300  site. 

Mr.  Baker.  Is  there  any  case  on  record  in  any  court  of  the  United 
States  that  the  courts  have  or  the  public  utilities  conmiissions  have 
thus  fixed  the  rate? 

Mr.  Wells.  I  do  not  understand  you. 

Mr.  Raker.  You  say  here  one  case,  $200  horsepower  and  another 
one  $300,  that  the  public  utilities  commission  would  then  have  to 
fix  the  rate  according  to  the  $300  horsepower? 
Mr.  Welm.  It  could  not  do  otherwise. 

Mr.  Raker.  Has  it  ever  done  such  a  thing,  if  we  understand  each 
other? 

Mr.  Wells.  Every  time  any  public-service  commission  or  court 
passes  upon  it,  they  do  put  it  upon  that  basis.  Possibly  we  do  not 
understand  each  other. 
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Mr.  Bakeb.  We  certainly  must  be  far  apart.  May  I  ask  just  one 
question  there? 

Mr.  Chubch.  That  was  all  I  wanted  to  ask. 

Mr.  Bakeb.  Will  two  concerns  furnish  power  to  the  same  town  at 
$200  for  one  and  $300  for  the  other—;— 

Mr.  Welia  To  develop  the  power.  ' 

Mr.  Rakeb.  Separate  and  distinct- 


Mr.  Welus.  To  develop  the  power. 

Mr.  Raker.  Separate  and  distinct  interests,  separate  and  distinct 
corporations,  the  public-utilities  commission  fixes  the  rate  to  *be 
used  by  both  according  to  the  high  rate  of  $300  for  horsepower. 

Mr.  Wells.  Judge,  let  me  answer  that  question  at  a  little  length. 
The  public-service  commission's  duty  is  to  see  that  in  this  town  power 
service  of  a  certain  kind,  depending  upon  the  use,  shall  not  exceed 
so  many  dollars  a  horsepower  year,  or  so  many  cents  a  kilowatt  hour. 
Now,  what  the  public-service  commission  is  doing  is  pressing  down 
that  price  to  a  fair  level.  As  soon  as  it  has  pressed  it  down  to  the 
point  where  the  man  who  has  the  expensive  site  can  make  a  fair 
return  and  no  more,  they  have  to  stop,  because  immediately  they 
press  it  below  that  point,  the  $300  man  would  take  them  into  court 
and  break  their  regulation. 

Mr.  Rakeb.  Well,  I  know,  but  going  a  little  farther,  is  there  any 
case  on  record  in  any  State  that  if  one  company  can  furnish  a  horse- 
power to  a  community  say  at  $200  per  horsepower 

Mr.  Wells.  I  did  not  say  that. 

Mr.  Rakeb.  I  just  assume  that — and  the  other  one  at  $300,  that 
the  commission  would  raise  the  rate  so  that  the  $300  company  would 
make  a  profit? 

Mr.  Wells.  I  see  the  point  of  your  question.  You  suppose  that 
the  cheapest  development  site  is  going  into  the  community  and  offer- 
ing it  at  a  cheap  price? 

Mr.  Rakeb.  Yes;  and  can  make  a  profit  on  it. 

Mr.  Welus.  Of  course,  no  commission  will  raise  a  price  that  com- 
petition affords,  but  the  fact  is  that  the  man  with  the  $200-site  will 
depress  his  price  low  enough  to  get  business  for  his  plant,  and  no 
lower. 

Mr.  Chubch.  I  understand  that  the  departments  require  as  a  pre- 
requisite to  granting  rights  of  way  and  easements  for  the  use  of 
power  plants,  that  the  applicant  shall  secure  the  right  to  use  and 
appropriate  the  water  from  the  particular  State? 

Mr.  Wells.  Under  the  State  laws. 

Mr.  Chubch.  Under  the  State  law.  Why  is  that  done;  and  in  that 
connection  I  wish  you  would  explain  the  respective  rights  of  the 
State  and  the  National  Government  in  or  to  the  water,  irrespective 
of  the  land,  on  nonnavigable  streams. 

Mr.  Wells.  I  do  not  regard  the  question  as  to  who  controls  the 
water  as  of  importance;  the  question  as  to  who  owns  the  land  is 
essential. 

Mr.  Chubch.  I  merely  asked  you  for  the  view  of  the  court. 

Mr.  Wells.  The  views  of  the  courts  are  various  on  that.  By  the 
act  of  1866  and  certain  other  statutes  the  Federal  Government  has 
subjected  the  water  on  the  public  domain  to  appropriation  under 
State  laws.    The  States  have  passed  laws  concerning  appropriations. 
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The  courts  of  some  of  the  States  maintain  that  the  water  right,  when 
acquired,  comes  from  the  State,  and  the  Federal  Gt>vernment  has 
nothing  to  do  with  it.  Others  of  the  State  courts  maintain  that  the 
water  right,  when  acquired  under  the  procedure  prescribed  by  the 
State  law,  comes  from  the  Federal  Government,  and  that  the  State 
has  nothing  to  do  with  it  except  to  prescribe  the  procedure. 

Mr.  Taylor.  What  States  hold  that? 

Mr.  Wells.  That  is  what  is  called  the  California  doctrine.  The 
leading  case  is  Lux  v.  Haggin,  in  California.  All  the  Pacific  Coast 
States  and  the  States  east  of  Ck)lorado  follow  that  doctrine. 

Mr.  Taylor  (interposing).  They  are  not  irrigation  States  east  of 
Colorado. 

Mr.  Wbllb.  Oh,  yes. 

Mr.  Taylor.  They  are  under  the  riparian  law  ? 

Mr.  Wells.  No;  they  have  modined  the  riparian  law  of  water 
rights.  Take  Nebraska,  where  the  reclamation  service  has  a  great 
project;  also  the  Dakotas  and  Montana. 

Mr.  Taylor  (interposing).  Western  Nebraska  and  western  Kansas 
have  come  in  recently. 

Mr.  Wells.  That  is  very  recent,  but  of  course  California  has  the 
oldest  law  of  water  appropriation. 

Mr.  Taylor.  Lux  v.  Haggin  was  decided  in  1859.  That  has  been 
modified,  has  it  not,  by  a  recent  decision? 

Mr.  Wells.  Not  to  mj  knowledge. 

Mr.  Taylor.  I  think  it  has. 

Mr.  Wells.  I  will  say  this :  The  question  arose  as  to  whether  the 
act  of  1866  applied  on  reserved  lanas  or  only  applied  on  unreserved 
public  lands.  The  latter  was  intimated  bj  the  attorney  general  in 
the  opinion  that  I  cited  here.  In  submittmg  that  matter  to  him  in 
the  Forest  Service  we  assumed  that  the  States  controlled  the  water. 
He  said,  obiter,  in  his  reply,  that  he  did  not  think  the  assumption 
was  correct  with  respect  to  the  national  forests,  but  whether  it  is 
correct  or  not  the  departments,  by  regulations,  require  conformity 
to  the  State  laws  of  appropriation  on  unreserved  lands  as  well  as 
other  lands,  so  that  there  is  not  any  practical  question  about  that 
It  is  an  academic  question. 

Mr.  SiNNOTT.  Have  not  the  United  States  courts  decided  that  the 
question  «f  water  policy  in  any  particular  State  rests  solely  with 
tne  State ;  that  the  State  may  determine  who  may  appropriate  water 
and  how,  and  the  State  may  determine  whether  or  not  the  doctrine  of 
appropriations  or  the  doctrine  of  ripa^rian  rights  may  obtain? 

Mr.  Wells.  My  understanding  is  that  the  Federal  courts  have  so 
interpreted  the  act  of  1866.  If  Congress  repealed  the  act  of  1866  the 
foundation  for  that  would  fall. 

Mr.  SiNNOTT.  Now,  you  say  there  is  no  restriction  at  all  upon  the 
regulation  that  may  attach  to  the  use  of  Government  land.  Is  there 
any  restriction  upon  the  right  of  the  State  to  attach  to  the  use  and 
appropriation  of  water — to  the  water  itself? 

Mr.  Wells.  As  long  as  the  act  of  1866  remains  in  force ;  no. 

Mr.  SiNNOTT,  It  is  solely  by  reason  of  the  act  of  1866,  or  1877! 

At,  Wells.  As  I  say,  the  courts  of  the  different  States  are  in  con- 
flict. The  California  doctrine  appears  to  me  as  sound  law,  and  the 
Colorado  doctrine  unsound,  but  m  either  case  the  present  law  is  the 
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same.  The  only  question  is  whether  Congress  could  change  the  law 
if  it  wanted  to,  which  nobody  wants  it  to  do. 

Mr.  SiNNOTT.  In  your  opinion  it  rests  solely  with  Congress,  that 
the  States  get  that  right  by  virtue  of  the  act  of  1866  ? 

Mr.  Wells.  And  the  subsequent  legislation ;  yes. 

Mr.  SiNNOTT.  Of  1877? 

Mr.  Wells.  That  is  my  view  of  it.    It  is  a  disputed  question. 

Mr.  SiNNOTT.  Is  there  any  restriction  upon  the  right  of  a  State  to 
permit  the  diversion  of  water  above  and  before  it  reaches  public 
lands? 

Mr.  Wellb.  There  may  be. 

Mr.  SiNNOTT.  What  are  they  ? 

Mr.  Wells.  In  the  case  oi  Winters  against  the  United  States, 
reported  in  207  U.  S.  Beports,  page  664 

Mr.  SiNNOTT.  207  U.  S.  Reports,  page  564  ? 

Mr.  Wells.  Yes,  sir.  That  case  arose  in  Montana.  The  Gov- 
ernment reserved  for  the  use  of  the  Indians,  on  an  Indian  reserva- 
tion in  Montana,  certain  water  rights. 

Mr.  SiNNOTT.  Of  course,  that  is  very  apparent,  but  where  lower 
on  the  stream  there  has  been  no  appropriation  the  Government  is 
standing  upon  its  rights  to  have  the  accustomed  flow. 

Mr.  Weli^.  I  do  not  know  whether  the  Indian  reservation  was 
above  or  below  the  appropriation,  and  I  can  not  see  that  it  makes 
any  difference,  because  under  the  appropriation  laws  of  the  States 
that  is  not  the  important  matter.  The  only  question  is  priority.  I 
can  go  above  a  piece  of  land  and  divert  the  water  or  take  it  out 
below  and  have  it  come  down  my  ditch. 

Mr.  SiNNOTT.  Provided  there  is  no  lower  person  using  the  water. 

Mr.  Wells.  Provided  there  is  no  prior  right — not  lower  or  above, 
bot  prior.  In  other  words,  with  reference  to  this  Indian  reserva- 
tion, under  the  authority  of  Congress  the  water-right  laws  of 
Montana  were  suspended,  and  the  Supreme  Court  said  the  power  of 
the  United  States  "to  reserve  the  waters  and  exempt  them  from 
appropriation  is  not  denied  and  could  not  be."  That  is  the  heart 
of  the  whole  Indian  irrigation  question,  because  the  essential  and 
fundamental  thing  about  the  western  water  laws — and,  I  might  say, 
an  admirable  thing — is  that  the  beneficial  use  of  the  water  is  an 
essential  thing  to  make  the  right  good,  but  the  Indian  is  not 
ready  to  make  use  of  the  water,  and  since  the  Indian  holds  the 
land  for  agricultural  purposes,  you  have  got  to  hold  the  water 
unused  until  he  gets  ready  to  use  it. 

Mr.  SiNNOTT.  But  the  "Government  could  not  rely  upon  the  doc- 
trine of  the  right  to  exempt  the  flow  in  the  face  of  a  privilege 
granted  by  the  State  to  divert  the  water  above  the  Government 
land. 

Mr.  Wells.  I  am  under  the  impression  that  that  is  what  they 
did  in  the  Winters  case,  though  tne  Supreme  Court  did  not  state 
the  reason  for  that. 

Mr.  SiNNOTT.  Is  that  Winters  case  the  one  that  is  decided  in 
207  U.S.? 

Mr.  Welm.  Yes. 

Mr.  SiNNOTT.  There  was  a  specific  reservation  there  by  act  oi 
Congress,  of  that  water? 
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Mr.  Wells.  No,  it  really  looks  like  a  very  shadowy  reservation 
when  you  come  to  examine  it.  The  reservation  was  this,  that  this 
land  was  set  ajpart  for  the  Indians,  and  that  the  legislation  that  set 
it  apart  made  it  evident  that  the  Govemment  had  in  mind  turning 
the  lands  into  agricultural  uses. 

Mr.  SiNNt)TT.  Was  there  anything  in  the  Indian  treaty  reserving 
the  water  rights? 

Mr.  Wells.  I  think  there  was  no  mention  of  the  water  in  the 
treaty.  It  was  simply  that  the  treaty  and  the  statute  of  Congress 
contemplated  agriculture  in  an  arid  country.  This  constituted  the 
appropriation  of  water. 

Mr.  SiNNOTT.  Was  there  any  question  of  the  Indians  being  ri- 
parian owners  in  that  case? 

Mr.  Wells.  Well,  I  do  not  regard  the  Indians  as  owners.  The 
Federal  Government  is  the  owner;  the  Indian  has  a  mere  right  of 
'occupancy.  I  may  say  that  the  lawyers  who  argue  for  State  sov- 
ereignty over  the  water  point  out  the  fact  that  when  this  case 
arose  Montana  was  a  Territory,  and  I  think,  in  all  fairness,  I  may 
say  that  it  might  also  be  pointed  out  that  that  decision  might  be 
based  upon  the  broad  constitutional  grant  of  Federal  power  with 
respect  to  Indians,  but  the  reasoning,  it  seems  to  me — that  is,  my 
own  interpretation  of  it — the  reasoning  seems  to  me  to  rest  upon  the 
Federal  ownership  of  the  land. 

Mr.  SiNNOTT.  What  do  you  consider  a  reasonable  rate  for  the 
Government  to  charge? 

Mr.  Wells.  I  thini  it  would  vary  with  the  case.  As  I  have  already 
said,  if  I  were  sure  that  all  the  benefit  was  going  to  the  ultimate  con- 
sumer, as  it  would  in  the  case  of  a  municipality  that  owned  and  oper- 
ated its  own  works,  I  would  make  no  charge.  If  it  were  an  electric- 
chemical  industry,  which  required  very  low  costs  of  water,  I  might 
make  only  a  nominal  charge.  If  it  were  a  public-service  corporation, 
competing  in  the  market  with  anyone  who  generated  electricity  which 
costs  a  gwd  deal  more  to  develop,  I  think  it  is  essential  that  the  Sec- 
retary of  the  Interior  should  exact  a  substantial  charge. 

Mr.  SiNNOTT.  What  would  you  say  should  be  the  minimum  and 
the  maximum? 

Mr.  Welljs.  My  minimum  would  be  zero.  As  to  the  maximum  I 
do  not  know.    I  have  not  the  data  at  hand. 

Mr.  SiNNOTT.  That  is  all. 

Mr.  Johnson.  Would  you  make  a  difference  in  charge  with  respect 
to  the  quantity  of  the  development,  whether  it  was  a  large  or  small 
plant?    I  mean  estimating  the  horsepower. 

Mr.  Wells.  Do  you  refer  to  penalizing  men  for  insufficient  devel- 
opment? 

Mr.  Johnson.  Oh,  no;  I  mean  where  the  source  of  supply  is  insuffi- 
cient to  develop  any  more  than  a  certain  quantity.  For  instance,  one 
source  of  supply  may  generate  100  horsepower,  another  one  a  IjOOO, 
by  way  of  illustration.    Would  you  make  any  difference  in  the  two! 

Mr.  Wells.  No  reason  occurs  to  me  now  for  making  a  difference. 
There  may  be  such  a  reason. 

Mr.  Johnson.  It  is  true,  is  it  not,  that  at  the  present  time  you  are 
making  no  charge  for  plants  which  are  owned  and  operated  for  the 
benefit  of  municipalities? 
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Mr.  Wells.  I  do  not  say  that  that  is  the  present  plan,  but  I  simply 
sav  that  would  be,  it  seems  to  me,  a  desirable  policy. 

Mr.  Johnson.  Do  you  know  whether  it  is  or  not? 

Mr.  Welus.  I  do  not  know.  Some  of  the  Government  men  can  tell 
you  that. 

Mr.  Johnson.  At  least  in  my  State  that  is  the  case. 

Mr.  Wells.  That  is  the  case? 

Mr.  Johnson.  Yes. 

Mr.  Wells.  I  remember  suggesting  the  matter  to  Mr.  Pinchot  when 
we  were  in  the  Forest  Service  together,  but  I  do  not  know  whether 
it  has  since  been  adopted  or  not 

Mr.  Johnson.  If  tnat  is  the  case,  what,  in  your  opinion,  would  be 
the  difference  between  a  plant  owned  and  operated  exclusively  by  a 
municipality  to  supply  its  inhabitants  with  the  commodity  produced, 
and  operated  by  an  individual  or  a  company  also  applied  to  the  same 
use,  and  "where  it  is  regulated  by  proper  authority? 

Mr.  Wells.  I  have  already  suggested  my  reason  for  thinking  that 
the  price  regulation  under  certam  circiunstances  can  not  pass  on  to 
the  consimiers  all  that  in  fairness  they  ought  to  enjoy.  If  it  is  to  pass 
at  all  it  must  be  as  taxpayers.  However,  in  a  municipality  that  is 
serving  its  own  inhabitants,  you  have  made  in  that  case,  the  consumer 
and  the  taxpayer  the  same  man,  and  there  is  not  any  commercial 
company  trymg  to  get  an  advantage  out  of  the  public. 

Mr.  Johnson.  I  have  in  mind  this  condition  which  I  know  to  exist 
in  a  number  of  small  plants  in  mv  State,  where  the  cities  desire  *to 
construct  plants,  but  by  reason  of  the  charter  they  wfere  unable  to 
bond  themselves  for  sufi^cient  money  to  construct  it,  and  therefore  the 
citizens  of  that  town  formed  themselves  into  a  corporation,  subscrib- 
ing stock  universally,  perhaps,  or  nearly  so,  in  almost  equal  amounts 
to  construct  the  plant  and  supply  themselves  that  way  with  the  water, 
and  I  know  a  number  of  such  instances  as  that — very  small  plants, 
^ow,  in  such  a  case  as  that  what  would  be  your  opinion  as  to  its  being 
placed  on  a  parity  with  that  owned  by  the  municipality  itself? 

Mr.  Wells.  As  long  as  that  condition  continued,  of  substantially 
equal  ownership  of  the  plant  throughout  the  community,  it  would  be 
a  good  policy  to  let  them  have  it  substantially  free.  The  difficulty  is, 
however,  that  the  government  can  have  no  assurance  that  the  con- 
dition will  be  continuous.  I  should  rather  have  them  apply  to  the 
Iprislature  for  authority  to  amend  the  charter. 

Mr.  Johnson.  Except  for  the  utility  commission.  That  might  be 
a  check  on  that,  might  it  not? 

Mr.  Wells.  Yes^  to  the  extent  that  I  indicated. 

Mr.  Johnson.  Now,  Mr.  Wells,  do  you  think  it  is  a  safe  and  proper 
proposition  for  the  Government  to  offer  its  resources  to  its  citizens 
upon  the  theory  of  varving  or  bickering  prices? 

Mr.  Wells.  Upon  what? 

Mr.  Johnson.  Upon  a  theory  of  varying  or  differentiating  between 
its  citizens  as  to  its  acquisition  of  those  utilities  which  it  has  to  dis- 
pose of? 

Mr.  Wells.  I  do. 

Mr.  Johnson.  Do  you  think  that  is  a  safe  policy  ? 

Mr.  Wells.  Do  you  mean  whether  the  administrative  officer  shall 
have  discretion  to  grant  or  withhold  ?    Is  that  the  idea  ? 
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Mr.  Johnson.  No,  not  exactly  that,  but  whether  they  shall  have 
the  power  to  grant  to  me  a  certain  commodity  at  one-half  of  what 
they  might  grant  it  to  you. 

Mr.  Wklls.  Why  not?    We  are  getting  different  commoditiea 

Mr.  Johnson.  I  am  trying  to  speak  of  the  same  commodity  now.  I 
am  speaking  of  the  rights  of  way  to  construct  power  plants  over  the 
public  domain ;  I  mean  a  right  of  way  to  convey  water  that  may  be 
necessary.  Do  you  not  believe  that  the  policy  of  the  Government 
requires  that  those  rights,  when  panted  to  the  citizens,  should  be 
granted  in  equality  to  one  and  all  f 

Mr.  Wells.  I  do  not  think  that  company  A,  which  gets  one  power 
site  which  is  twice  as  valuable  as  another,  should  be  charged  the  same 
IIS  company  B,  which  gets  that  other. 

Mr.  Johnson.  It  is  a  factj  is  it  not,  that  the  policy  of  this  Govern- 
ment heretofore  has  been,  with  reference  to  its  land,  that  whether  the 
land  was  a  good  piece  or  land  or  a  bad  piece  of  land  it  was  open  to 
all  citizens,  to  -be  acquired  under  the  same  terms  and  at  the  same 
price? 

Mr.  Wells.  That  was  formerly  so. 

Mr.  Johnson.  Is  that  not  true  now  ? 

Mr.  Wells.  There  have  been  some  veiy  decided  troubles  and  scan- 
dals which  have  grown  out  of  that  principle  as  applied  to  forest  lien 
selections. 

Mr.  Johnson.  Do  you  not  think  that  this  other  method  that  yon 
suggest  would  open  the  door  wide  to  scandals,  or  to  discrimination 
in  eveiyconceivable  way? 

Mr.  Wells.  I  do  not. 

Mr.  Johnson.  You  do  not? 

Mr.  Wells.  I  think  that  the  only  way  to  get  an  efficient  pro- 
gressive democracy  in  this  country,  if  I  may  venture  into  politics  or 
political  theory,  is  to  arm  the  administrative  officer  with  large  power 
and  hold  him  to  strict  accountability. 

Mr.  Johnson.  Accountability  to  whom  ? 

Mr.  Wells.  To  the  people. 

Mr.  Johnson.  Yes;  but  in  most  cases  these  administrative  officers 
are  persons  with  whom  the  people  have  not  anything  to  do  after 
placing  them  in  power.    Is  that  not  true? 

Mr.  Wells.  I  was  under  the  impression  that  ultimately  they  con- 
trol almost  everything  but  the  judiciary  in  some  States. 

Mr.  Johnson.  Do  you  think  that  the  executive  officers  of  the  Gov- 
ernment in  the  various  branches,  and  more  particularly  the  Secretary 
of  the  Interior,  should  be  empowered  to  investigate  and  inquire  into 
private  transactions  of  the  individual  ? 

Mr.  Wells.  That  depends  upon  what  you  call  private  transac- 
tions. When  the  Edison  Electric  Co.  officials  were  at  our  con- 
ference in  1908  in  Secretary  Garfield's  office  they  objected  to  the 
charge  we  were  making  and  said  it  was  a  burden  upon  them.  At  last 
they  were  invited  to  open  their  books  to  inspection  of  the  Bureau  of 
Corporations,  and  we  promised  that  if  the  charge  was  found  to  be 
unfair  to  the  producers  we  would  change  it.  They  did  not  accept 
the  offer.    I  do  not  think  that  is  private  business. 

Mr.  Johnson.  No;  but  it  would  seem  to  me  your  theory  is  that  in 
granting  this  permit  or  this  lease,  whatever  you  may  call  it,  the  appli- 
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cant  must  specify  the  purpose  for  which  he  proposes  to  use  the  elec- 
tricity.   Is  that  not  true? 

Mr.  Wells.  I  have  not  made  any  such  suggestion. 

Mr.  Johnson.  I  understand  that  to  be  the  provision. 

Mr.  Wells.  I  said  that  if  the  applicant  could  show  that  he  was 
going  to  use  the  power  for  a  purpose  that  re<^uired  exceedingly  cheap 
energy,  that  that  would  be  a  reason  for  reducing  the  charge  to  him. 

Mr.  Johnson.  That  would  necessitate  an  inquiry  as  to  the  purpose 
for  which  it  was  to  be  used. 

Mr.  Wells.  On  his  invitation;  yes. 

Mr.  Johnson.  On  his  invitation? 

Mr.  Wells.  I  see  no  impropriety  of  inquiring  as  to  what  purpose 
it  is  to  be  used  for. 

Mr.  Johnson.  You  mentioned  a  case  in  California,  the  case  of 
the  Kern  River  Co.,  I  believe,  where  a  permit  was  revoked,  or 
asked  to  be  revoked,  because  the  power  had  not  been  applied  for  the 
purpose  for  which  it  was  designated.  As  I  remember  your  statement, 
it  was  to  the  effect  that  water  had  been  permitted  to  run  into  the 
river  a^n  and  be  used  for  irrigation  below,  which  was  owned  by 
people  having  prior  rights. 

Mr.  Wells.  My  statement  was  that  this  company  got  a  permit  and 
a  perpetual  right  to  use  the  land  of  the  United  States  under  the  irri- 
gation act  of  1891,  that  they  did  not  irrigate  a  single  acre  with  the 
water  they  took  from  the  river,  but  all  the  water  passes  through 
their  power  wheel,  and  generates  power  and  then  passes  back  into 
the  river,  and  is  then  taken  out  by  others  who  have  a  prior  right 
to  use  it  for  irrigation. 

Mr.  Johnson.  Exactly.  That  is  as  I  understood  you.  Now,  then, 
the  use  of  the  water  for  irrigation  is  a  consumption  of  the  element 
itself? 

Mr.  Wells.  Yes. 

Mr.  Johnson.  And  if  those  people  down  below  had  a  prior  right 
to  this  water  they  were  entitled  to  have  it  flow  to  them  as  it  formerly 
flowed  ? 

Mr.  WELiiS.  Absolutely;  and  they  went  into  court  and  compelled 
the  company  to  do  that. 

Mr.  Johnson.  Would  not  that  of  itself  prevent  the  company  from 
taking  the  water  out  for  the  purposes  whicn  you  suggest? 

Mr.  Wells.  Absolutely.  It  meant  that  their  pretense  of  using  the 
water  for  irrigation  was  absurd. 

Mr.  Graham.  It  does  not  seem  to  me  that  that  would  be  sound  law. 

Mr.  Wells.  Which? 

Mr.  Graham.  That  irrigationists  down  the  stream  could  not  pre- 
vent the  use  of  the  moving  water  downstream  which  in  no  way  inter- 
fered with  their  right. 

Mr.  Johnson.  If  it  were  used  for  irrigation  that  would  be  a  con- 
sumption of  it. 

Mr.  Graham.  I  had  the  reverse  of  the  operation.  I  thought  you 
said  that  the  users  that  were  upstream  were  were  using  it  for  power, 
and  ^at  Uie  irrigationists  objected  to  that  use. 

Mr.  Johnson.  No;  the  proposed  use  of  that  stream,  as  I  under- 
stand it  from  Mr.  Wells 

Mr.  Taylor  (interposing).  You  are  both  right,  but  you  do  not 
understand  each  other. 


218  WATEB  POWEB  BILL. 

Mr.  Johnson  (continuing).  They  could  not  use  it  because  the 
water  was  needed  lower  down,  but  they  could  use  it  to  turn  their 
wheel  for  power  purposes.    • 

Mr.  Wells.  Exactly;  and  they  came  to  the  Secretary  of  the  In- 
terior and  said,  "We  do  not  want  to  use  it  to  turn  wheels,  but  we 
want  to  use  it  to  irrigate  land." 

Mr.  Johnson.  And  their  permit  to  use  the  water  is  in  course  of 
being  canceled  because  they  were  using  the  water  for  power  instead 
of  irrigation.     Is  that  right? 

Mr.  Wells.  The  right  to  have  a  perpetual  easement  without  con- 
trol ought  to  be  canceled.  The  cancellation  of  that  right  was  sug- 
gested, and  the  substitution  of  a  right  to  use  it  under  the  statute 
provided  for  water  power  use.    . 

Mr.  Johnson.  What  is  the  condition  of  the  proceedings  now  pend- 
ing in  that  case? 

Mr.  Wells.  I  am  not  informed  that  there  are  any  proceedings 
further  than  a  communication  from  the  Agricultural  and  Interior 
Departments  to  the  Department  of  Justice. 

Mr.  Johnson.  In  that  case,  however,  the  decision  of  the  depart- 
ment was  that  they  could  not  use  it  for  creating  power,  because  they 
had  applied  for  it  as  a  use  for  irrigation. 

Mr.  Wells.  They  could  not  use  it  under  the  irrigation  act;  they 
would  have  to  use  it  under  the  power  act,  for  power. 

Mr.  Johnson.  Are  you  familiar  with  the  operation  of  the  Tellu- 
ride  Power  Co.? 

Mr.  Wells.  To  some  extent.  Mr.  Nunn,  I  think,  was  in  that  com- 
pany, was  he  not? 

Mr.  Johnson.  Yes. 

Mr.  Wells.  He  appeared  before  the  Forest  Service  and  negotiated 
to  some  extent  with  us. 

Mr.  Johnson.  You  are  aware  that  that  is  a  company  operating  in 
Idaho,  Utah,  Colorado,  Nevada,  and  possibly  other  States? 

Mr.  Wells.  I  think  that  since  the  time  I  conducted  those  negotia- 
tions there  has  been  consolidation  out  there  that  put  all  that  region 
under  one  combination. 

Mr.  Johnson.  They  have  some  permits,  have  they  not,  from  your 
department  ? 

Mr.  Wells.  I  think  they  have  some. 

Mr.  Johnson.  And  I  believe  they  also  have  other  rights  independ- 
ent, have  they  not? 

Mr.  Wells.  I  think  they  claim  other  rights,  and  I  presume  thej 
have  them. 

Mr.  Johnson.  And  you  understand  they  have  consolidated  all 
their  interests? 

Mr.  Wells.  So  I  understand. 

Mr.  Johnson.  And  are  serving  these  four  States? 

Mr.  Wells.  So  I  understand. 

Mr.  Johnson.  I  believe,  however,  that  you  stated  that  you  saw 
no  objection  to  a  consolidation  where  it  is  properly  conducted? 

Mr.  Wells.  Properly  regulated  would  be  better. 

Mr.  Johnson.  I  understood  you  to  say  you  could  see  no  objection 
to  consolidation  if  properly  regulated. 

Mr.  Wells.  Yes,  sir. 

The  Chahiman.  Mr.  Taylor,  do  you  care  to  ask  any  questions! 
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Mr.  Taylor.  One  or  two. 

You  believe,  then,  as  I  understand  it,  in  a  kind  of  a  monopoly — a 
controlled  and  regulated  monopoly— do  you  not? 

Mr.  Wblm.  I  believe  that  the  highest  efBciency  can  be  obtained  by 
consolidation  of  plants  within  transmission  distance,  if  properly 
controlled. 

Mr.  Taylor.  Somewhat  similar  to  the  telephone  service  in  a  com- 
munity? If  there  is  one  telephone  service  which  goes  into  every- 
body's house  and  is  a  good  service,  it  is  better  than  having  a  half 
dozen? 

Mr.  Wells.  I  think  so. 

Mr.  Taylor.  Because  of  duplication  of  lines  and  rights  of  way  and 
the  cost  of  administration  and  everything  else  ? 

Mr.  Wells.  Yes,  sir. 

Mr.  Taylor.  I  want  to  ask  you  one  other  question  along  the  line 
that  Mr.  Johnson  was  inquiring  concerning  municipal  plants.  We 
have  a  great  manj^^  towns,  as  you  know,  in  the  West  that  are  so  sit- 
uated that  they  could  own  their  own  municipal  plants,  and  do  you 
not  think  that  there  ought  to  be  a  provision  in  here  to  exempt  the 
municipalities  from  payment  of  the  royalty  in  the  event  that  the 
towns  are  using  the  power  exclusively  for  the  benefit  of  the  citizens 
and  not  as  a  money-making  proposition  at  all? 

Mr.  Wells.  I  would  have  no  objection  to  such  an  exemption  at  all, 
Mr.  Taylor.  I  would  suggest,  however,  that  it  has  seemed  to  me 
when  these  measures  were  debated  in  Congress  for  some  years  past 
that  an  exemption  of  that  sort  expressed  in  a  bill  would  bring  much 
opposition  to  the  bill  that  otherwise  you  would  not  have.  1  think 
that  you  can  very  safely  and  much  better  for  the  West  leave  it  uni- 
form in  the  bill  and  let  the  Secretary  of  the  Interior  take  care  of  it. 

Mr.  Taylor.  But  if,  as  Mr.  Fisher  and  I  think,  some  other  men  who 
have  looked  at  this  matter  rather  broadly  are  right — your  position, 
as  I  understand,  is  not  primarily  to  make  money  out  of  the  West? 

Mr.  Wells.  Not  at  all. 

Mr.  Taylor.  It  is  not  to  put  a  tax  upon  our  people  out  there  or  to 
put  a  burden  on  our  development  for  the  Federal  Treasury  ?  That  is 
not  theprimary  object,  is  it? 

Mr.  Wells.  !No  ;  it  is  not  even  the  secondary  object. 

Mr.  Taylor.  And  if  that  is  not  the  object  of  anybody,  why  oug:ht 
we  not  encourage  municipal  ownership,  municipal  plants,  the  acquir- 
ing of  light  and  power  in  the  cities  and  in  the  homes  for  the  thousand 
and  one  uses  that  it  will  be  put  to  in  the  near  future,  and  does  it  not 
tend  to  encourage  the  cities  and  towns  to  install  that  kind  of  a  plant, 
and  if  the  legislatures  have  not  passed  laws  authorizing  them  to, 
thereby  encouraging  them  to  do  so,  and  would  it  not  be  very  much 
better  for  the  general  welfare  of  the  West,  regardless  of  what  some 
Senator  or  what  somebody  in  the  East  might  do  or  sav  about  it? 

Mr.  Wells.  That  is  the  reason,  I  think,  that  the  rigKt  of  recapture 
should  be  maintained,  so  that  the  municipalities  in  Western  States 
could  take  the  business  over  on  better  terms.  I  would  not  want  to 
take  the  position  or  attitude  ot  being  opposed  to  that,  but  I  think  that 
you  would  encounter  opposition  to  the  oill  if  it  were  put  in. 

Mr.  Taylor.  Why  could  we  not  put  that  in  there  now,  just  to  en- 
courage the  States  to  come  in  under  it? 
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Mr.  Wells.  As  I  said,  I  think  that  probably  the  effect  will  be  to 
stir  up  a  little  opposition  to  the  bill. 

Mr.  Taylor.  The  committee  was  kind  enough  to  adopt  an  amend- 
ment of  that  kind  for  me  in  the  coal-leasing  bul. 

Mr.  Wells.  I  remember  negotiating  with  you  about  the  coal 
matter. 

Mr.  Taylor.  Mr.  Johnson  has  just  suggested  to  me  this  question: 
What  real  grounds  could  anybody  assign  for  opposing  that  kind  of 
amendment  in  the  House  ? 

Mr.  Wells.  As  I  recall  the  Hetch  Hetchy  controversy,  and  to  some 
extent  possibly  the  debates  in  Congress  over  it,  the  argument  was 
made  by  some  people  that  the  city  of  San  Francisco  was  selfishly 
grabbing  something  to  which  it  was  not  entitled.  I  do  not  sympa- 
thize with  that  in  the  least;  but  that  argument  was  made,  and  it  made 
a  good  deal  of  noise,  and  I  received  quite  a  good  deal  of  stuff  through 
the  mails  about  it. 

Mr.  Taylor.  If  this  whole  proposition  is  good  for  the  West,  why 
should  not  we  allow  that  same  privilege  wherever  it  is  applicaole  to 
eastern  cities,  in  the  navigable  streams?  In  other  words,  why  should 
we  not  let  the  city  of  Washington  have  the  Great  Falls  up  here, 
which  they  say  is  navigable,  free  of  royalty? 

Mr.  Wells.  I  would  like  to  ask  the  company  that  owns  it  why. 

Mr.  Taylor.  Or  any  other  place,  in  any  of  the  Eastern  States? 

Mr.  Wells.  It  was  explained  here  that  the  Great  Falls  were  not 
worth  development,  by  Mr.  Leighton.  But,  according  to  his  state- 
ment, the  company  was  holding  onto  that  undeveloped  site,  and  Mr. 
Leighton's  statement  was  that  the  power  company  would  continue 
to  hold  it  undeveloped. 

Mr.  Taylor.  He  said  that  they  could  manufacture  power  dieaper 
by  steam  and  gas  or  coal. 

Mr.  Wells.  They  are  trying  to  hold  on  to  that  water  power  site  so 
that  nobody  could  put  in  a  competing  plant  up  there. 

Mr.  Taylor.  Of  course,  I  do  not  care  to  ^t  into  an  argument  on 
this  point,  but  I  am  just  using  that  as  an  illustration.  There  are 
these  sites  all  over  the  East,  are  there  not,  in  streams? 

Mr.  Wells.  Yes. 

Mr.  Taylor.  And  in  navigable  streams  the  Government  ought  to 
have  control? 

Mr.  Wells.  I  think  so. 

Mr.  Taylor.  It  would  seem  as  though  that  same  policy  ought  to 
be  germane  and  applicable  to  navigaUe  waters,  ought  it  not,  back 
here? 

Mr.  Wells.  I  think  the  policy  is  good  everywhere.  The  only  diffi- 
culty I  have  in  mind  is  the  oj)position  to  the  bill  that  mi^t  be 
brought  about  by  expressly  prohioiting  rentals  for  municipal  plants. 

Mr.  Taylor,  xou  do  not  claim  that  the  act  of  1866  has  ever  been 
repealed,  do  you? 

Mr.  Wells.  Yes ;  with  respect  to  rights  of  way  for  irrigation,  it 
was  repealed  by  the  act  of  1891 ;  with  respect  to  rights  of  way  for 
power  it  was  repealed  by  the  act  of  1896.  The  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  so  held  in  the  case  I  have  cited. 

Mr.  Taylor.  That  it  repealed  the  act  of  Congress  of  1866? 
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Mr.  Welus.  So  far  as  the  act  of  1866  gives  a  right  of  way  for 
ditches  and  canals  over  the  lands  of  the  United  States  for  power 
development,  yes, 

Mr.  Taylor.  It  does  not  claim  that  that  is  effective  for  irrigation, 
does  it? 

Mr.  Wells.  Irrigation? 

Mr.  Taylor.  Yes. 

Mr.  Wells.  It  seems  to  me  that  the  same  reasoning  is  conclusive 
as  to  the  irrigation  act  of  1891.  The  irrigation  right  of  way  act  of 
1891  must  repeal  the  act  of  1866  so  far  as  irrigation  is  concerned.  I 
can  not  see  any  escape  from  that  conclusion. 

Mr.  Taylor.  Are  you  willing  to  respect  the  vested  rights  of  the 
irrigators  of  the  West  in  this  law  ? 

]V&.  Wells.  I  am  not  only  willing  but  anxious  to  do  so. 

Mr.  Taylor.  Why  should  it  not  contain  an  express  provision  of 
that  kind  ? 

Mr.  Wells.  I  have  not  thought  that  any  such  provision  was  nec- 
essary. 

.  Mr.  Taylor.  Why  should  it  not  go  in  here  ?    Is  there  any  reason 
why  it  should  not  go  in  here? 

Mr.  Wells.  I  would  not  cumber  up  the  bill  with  things  that  were 
not  germane. 

Mr.  Taylor.  But  somebody  may  reason  just  like  you  do  on  the  act 
of  1891  and  sav  that  this  power  continued  as  a  matter  of  course, 
would  they  not  ? 

Mr.  Wells.  I  do  not  so  reason  with  respect  to  any  vested  rights. 

Mr.  Taylor.  There  might  be  a  question  of  what  is  a  vested  right 
Why  should  we  not  obviate  the  possibility  of  that  trouble  in  passing 
thisbm? 

Mr.  Wells.  I  do  not  know  what  language  you  have  in  mind  that 
you  could  put  in  here  as  a  disclaimer  of  that  sort.  It  would  seem  to 
me  that  it  would  be  wholly  unnecessary.  I  do  not  see  that  it  would 
do  any  harm. 

Mr.  Taylor.  If  it  is  wholly  unnecessarv  and  you  have  not  any 
objection  to  the  bill  being  so  construed,  why  should  we  not  obviate 
a  possible  construction  of  that  kind? 

Mr.  Wellb.  It  would  possibly  involve  us  in  litigation  and  trouble. 

Mr.  Taylor.  If  we  had  that  kind  of  a  clause  in  here  ? 

Mr.  Wells.  I  do  not  wish  any  possible  litigation  and  trouble  with 
respect  to  this  bill. 

Mr.  Taylor.  If  you  are  willing  to  respect  our  rights,  are  you  not 
willing  to  say  so  ? 

Mr.  Wells.  I  have  no  objection. 

Mr.  Taylor.  That  is  what  I  naean. 

Mr.  Wells.  Most  of  these  disclaimers  that  are  put  into  acts  of 
Congress  do  not  amount  to  very  much,  except  this,  tney  help  the  bill 
through  CJongress. 

Mr.  Taylor.  Where  they  pertain  to  our  irrigation  rights  theyare 
very  jealously  guarded,  as  all  our  wealth,  pretty  near,  in  the  West 
depends  upon  it.     . 

Mr.  WELLa  Oh,  I  know  how  important  it  is. 

Mr.  Taylor.  I  am  through. 

The  Chairman.  Mr.  Stout,  do  you  care  to  ask  any  questions? 
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Mr.  Stout.  Just  one  or  two  questions. 

Mr.  Wells,  it  is  true  that  the  system  of  State-regulated  monopoly 
is  more  conducive  to  the  rapid  and  economical  development  of  such 
water  powers? 

Mr.  WELU8.  Yes ;  within  the  limits  which  I  have  stated.  I  do  not 
think  monopoly  should  be  forced.  I  think  conditions  are  creating  it 
in  spite  of  us,  and  I  think  the  consolidation  and  tying-in  of  numer- 
ous sites  is  desirable,  provided  it  is  properly  regulated.  I  think  it  is 
inevitable. 

Mr.  Stout.  Well,  then,  assuming  that  they  tie  in  a  plant,  a 
monopoly  ties  in  a  plant  and  then  ceases  to  use  it;  would  that  be  an 
economic  loss  or  gam  ? 

Mr.  Wells.  I  should  think  it  a  loss  to  let  the  plant  go  out  of 
operation ;  but  under  certain  circumstances  it  may  be  the  best  thing 
to  do  with  a  plailt.  For  instance,  if  a  plant  were  built  to  supply 
power  in  a  mining  camp,  and  the  mines  were  worked  out,  and  tnere 
was  no  other  outlet  for  the  power,  it  might  be  well  for  it  to  go  out 
of  operation. 

Mr.  Stout.  Take,  for  example,  towns  of  6,000  or  6,000  people, 
which  have  water  power  which  furnishes  the  power  for  lighting  and 
heating  and  motor  purposes  in  that  city;  that  particular  plant  goes 
into  the  hands  of  a  big  corporation  which  has  another  water  power 
200  miles  away,  and  they  send  their  transmission  line  into  this  town 
and  put  this  local  water  power  out  of  business;  it  is  a  good  water 
power,  but  do  you  consider  it  an  economical  and  wise  thing  that  that 
water  power  should  be  forever  put  out  of  business? 

Mr.  Wells.  As  you  state  it,  I  should  think  not.  I  should  not 
think  they  were  getting  proper  regulation  in  that  case  if  they  allowed 
them  to  do  that. 

Mr.  Stout.  Do  you  think  that  proper  regulation  would  reach  such 
cases  as  that? 

Mr.  Wells.  Yes;  I  think- this  bill  aims  to  do  that  by  prohibition  of 
combinations  to  limit  output,  fix  and  maintain  or  increase  prices,  or 
restrain  trade.    That  is  evidently  aimed  at  that. 

Mr.  Graham.  What  if  the  transmitted  power  was  furnished 
cheaper  than  the  local  power? 

Mr.  Stout.  Well,  I  do  not  know  whether  it  does  or  not,  whether  it 
can  be  or  not.  Your  regulated  monopoly  contemplates,  of  course, 
supervision  of  capital  stock? 

Mr.  Wells.  The  capitalization  should  be  supervised.  I  think  it 
would  be  safer  to  leave  these  things  to  the  States,  when  they  will 
do  it. 

Mr.  Stout.  And  you  think  that  we  have  inevitably  reached  that 
point  where  monopoly  is  upon  us  and  the  era  of  competition  belongs 
to  the  dead  and  buried  past? 

Mr.  Wells.  No;  I  am  talking  about  water  power. 

Mr.  Stout.  That  is  what  I  am  talking  about. 

Mr.  Welds.  In  water  power  I  think  consolidation  is  bound  to  go 
ahead.  It  can  not  be  stopped,  and  it  is  the  best.  The  best  pubGc 
advantage  lies  along  that  line,  provided  there  is  proper  control. 

Mr.  Stout.  That  is  all. 

The  Chairman.  Mr.  Baker,  do  you  wish  to  ask  any  questions? 

Mr.  Kaker.  Yes,  sir. 
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Mr.  WellsL  in  your  presentation  of  this  matter  to  the  committee, 
have  you  differentiated  in  the  right  of  the  National  Government  over 
lands  and  streams  in  a  territory  and  that  over  lands  and  streams  in 
a  State? 

Mr.  Wells.  In  my  talk  here  ? 

Mr.  Eakeb^  Yes. 

Mr.  Wells.  No:  I  have  not 

Mr.  Raker.  Well,  does  your  presentation  of  the  matter  to  the  com- 
mittee relate  particularly  to  the  United  States,  or  does  it  relate  to 
tiie  State! 

Mr.  Wells.  You  mean  my  statement  as  to  the  legal  right  of  the 
United  States  to  control  ? 

Mr.  Raker.  Yes. 

Mr.  Wells.  I  had  in  mind  the  States.  Of  course  what  is  true  of 
the  Federal  power  in  the  States  is  still  more  true  in  the  Territories, 
because  they  can  do  anything  there. 

Mr.  Raker.  Let  us  see — is  not  just  the  reverse  the  fact?  Is  it 
not  true  that  in  a  territory  the  Federal  Government  has  all  the  land  ? 

Mr.  WEUA/Yes. 

llr.  Raker.  All  the  water  and  all  the  water  rights  and  all  the 
rights  that  may  be  had  upon  navigable  and  non-navigable  rivers? 

Mr.  Wells.  That  is  precisely  what  I  said. 

Mr.  Raker.  Let  me  finish  my  question,  please. 

Mr.  Wells.  Yes. 

Mr.  Raker.  As  to  States,  municipal  powers,  and  all  others  that 
may  be  in  the  Territory? 

Mr.  Wells.  Absolutely. 

Mr.  Raker.  It  does  not  have  that  right  in  a  State  ? 

Mr.  Wells.  No;  therefore  I  say  that  whatever  rights  it  has  in  a 
State  it  has  those  and  more  in  a  Territory. 

Mr.  Raker.  Well,  is  the  c(^verse  not  the  fact? 

Mr.  Wells.  I  do  not  think  we  understand  each  other,  Judge.  In 
the  States  the  power  of  the  Federal  Government  is  limited  oy  the 
rights  of  the  State.  In  the  Territory  it  has  all  that  the  Federal 
Government  has  in  the  States  and  it  has  something  more. 

Mr.  Raker.  Well,  in  the  States  it  has  all  the  power  except  that 
which  was  reserved  when  the  State  was  made  a  sovereign  State  ?  Is 
that  not  right? 

Mr.  Wells.  It  has  the  power  that  was  reserved  in  the  Constitution 
of  the  United  States. 

Mr.  Raker.  And  in  the  enabling  act^  when  the  State  became  a 
sovereign  State? 

Mr.  Wells.  I  do  not  know  that  I  follow  you  there.  I  do  not  look 
into  the  enabling  act  for  Federal  authority  but  into  the  Constitution. 

Mr.  Raker.  Do  you  not  have  to  in  certain  instances? 

Mr.  Wells.  You  may  suggest  some ;  they  do  not  occur  to  me. 

Mr.  Raker.  On  your  presentation  of  the  matter  to  the  committee, 
as  relates  to  the  etfect  of  the  case  of  Winters  v.  The  United  States, 
as  reported  in  the  207th  U.  S.,  commencing  at  page  564,  the  opinion 
that  was  referred  to  in  discussing  the  subject  which  you  presented 
commencing  at  page  572.  does  not  that  opinion  relate  simply  and 
only  to  the  control  that  tne  Government  had  over  the  property  of  a 
Territory? 
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Mr.  Wells.  I  do  not  think  so.  I  called  the  attention  of  the  com- 
mittee to  the  fact  that  many  lawyers  so  regarded  it,  but  I  do  not. 

Mr.  Raker.  Are  not  the  facts  of  the  case  these,  that  this  agreement 
between  the  Indians,  the  treaty  between  the  Indians,  was  made  when 
this  Territory  afterwards  became  a  State? 

Mr.  Wells.  Exactly.    It  was  made  when  it  was  a  Territory. 

Mr.  Raker.  Yes. 

Mr.  Wells.  Certainly. 

Mr.  Raker.  And  that  the  agreement,  no  difference  what  it  might 
have  been,  the  Government  had  the  absolute  right  to  make  any  reser- 
vation that  it  saw  fit,  having  control  of  water  and  land  both? 

Mr.  Wells.  Certainly. 

Mr.  Raker.  The  syllabus  states  as  follows: 

"  The  Government  of  the  United  States  has  the  power  to  reserve 
waters  of  a  river  flowing  through  a  Territory,  and  exempt  them  from 
appropriation  under  the  laws  of  the  State  which  that  Territory  after- 
wards becomes." 

Now,  is  not  that  all  that  this  decision  states,  and  particularly  refers 
to  the  cases  of  the  United  States  v.  The  Rio  Granae  l5itch  &  Irriga- 
tion Co.,  174  U.  S.,  690-702 ;  United  States  v.  Wymans,  198  U.  S., 
171,  holding  and  stating  that  this  agreement  had  been  made  between 
the  Indians  and  the  Federal  Government,  and  that  when  the  State 
was  made  and  created,  within  which  this  Territory  was,  that  it  was 
admitted  subject  to  the  prior  agreement  between  the  Indians  and  the 
United  States,  and  simply  upon  that  ground  did  the  court  render 
its  decision? 

Mr.  Wells.  I  do  not  so  regard  that  case.  I  called  the  attention  of 
the  committee  and  your  attention  to  the  fact  that  many  lawyers  did 
so  regard  it,  but  I  do  not. 

May  I  call  attention  to  the  provisions  of  the  reclamation  act? 

Mr.  Raker.  Yes. 

Mr.  Wells.  They  are,  in  one  respect,  in  conflict  with  the  laws  of 
at  least  one  of  the  Western  States  with  respect  to  water  rights. 

Mr.  Raker.  Go  ahead. 

Mr.  Wells.  The  act  provides  that  the  water  rights  acquired  there- 
under shall  be  appurtenant  to  the  land  irrigated,  and  I  take  it  that 
anybody  who  acquires  a  water  right  under  the  reclamation  act  does 
have  that  water  right  appurtenant  to  his  land,  though  the  provisions 
of  the  laws  of  the  State  may  not  so  provide. 

Mr.  Raker.  That  is  a  matter  of  private  construction  that  has  been 
held  practically  from  the  beginning  of  time,  that  when  a  man  had 
a  water  right  or  had  water  upon  his  privately  owned  land  it  became 
appurtenant  to  the  land  and  always  passed  with  the  land  as  part  of 
the  land,  though  not  specified  in  the  deed,  and  it  has  been  the  uni- 
versal construction  of  the  courts  that  without  any  special  designation 
the  water  rights  passed  with  the  title  to  the  land. 

Mr.  Wells.  Tnat  is  the  usual  provision  in  the  West  But  that 
time  has  not  begun  in  the  State  of  Washington  yet.  The  law  of  the 
State  of  Washii^ton  is  to  the  contrary,  or  was  as  late  as  a  year  ago. 

Mr.  Raker.  Tnat  the  water  right  is  not  appurtenant  ? 

Mr.  Wells.  That  the  water  right  is  not  appurtenant 

Mr.  Raker.  Is  not  appurtenant  to  the  land  and  does  not  pass  with 
the  land  f 
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Mr.  Taylor.  You  have  to  deal  with  the  water  right  separately  in 
Colorado,  Judge. 

Mr.  Wells.  I  take  it  that  the  Federal  sovereignty  with  respect  to 
that  controls  everybody  that  gets  a  water  right  under  the  Reclama- 
tion Act,  anything  in  the  laws  of  the  States  to  the  contrary  not- 
withstanding. 

Mr.  Taylor.  It  is  a  separate  piece  of  real  estate,  and  it  has  got  to 
be  mentioned  or  it  does  not  go. 

Mr.  Rakbr.  That  is  all  rieht  in  particular  States.  I  am  referring 
to  this  particular  State  wnere  these  facts  came  from.  The  case 
came  from  the  State  of  Montana. 

Mr.  Wells.  I  do  not  now  recall  what  the  law  is  in  Montana,  but 
in  general  throughout  the  West  that  is  true. 

Mr.  Graham.  The  man  who  made  the  laws  of  Montana  is  here. 

Mr.  Baser.  Do  you  find  any  case  wherein  the  Supreme  Court  has 
held  similar  to  these  cases  that  have  been  referred  to,  where  the  con- 
troversy arose  in  a  State  where  there  had  been  no  prior  reservation 
by  the  IJnited  States  before  the  Territory  became  a  State,  and  while 
it  was  still  a  Territory  ? 

Mr.  Wells.  I  do  not  now  recall,  Judge,  any  case  in  the  Supreme 
Court  of  the  United  States  where  the  whole  matter  arose  after  the 
State  was  admitted.    That  is  your  question  ? 

Mr.  Raker.  Yes. 

Mr.  Weli^.  I  do  not  know.  I  do  not  recall  any  such  case.  I 
hardly  think  there  is  one,  unless  it  is  very  recent,  because  I  would 
have  known  about  it. 

Mr.  Raker.  In  these  cases  where  it  was  not  a  Territory  the  su- 
preme courts  of  the  States,  as  well  as  the  United  States,  where  the 
question  came  up  as  to  public  lands  decided  the  cases  solely  and  en- 
tirely upon  the  question  of  the  State  law,  as  to  whether  or  not  it  was 
,  riparian  and  whether  the  party  had  a  right  by  prior  appropriation? 

Mr.  Wells.  I  do  not  think  that  word  "solely  "  is  quite  right.  You 
see,  what  Congress  has  done,  according  to  the  California  doctrine,  is 
to  say  tihe  United  States  will  give  a  water  right  to  anybody  who  will 
go  through  the  procedure  prescribed  by  the  State  of  California. 

Mr.  Raker.  How  is  that?    I  did  not  quite  catch  that. 

Mr.  Wells.  What  the  United  States  does  according  to  the  doc- 
trine of  your  State  is  this :  The  United  States  offers  its  lands  to  peo- 
ple who  will  ^  and  take  them  up  under  the  homestead  or  other  laws, 
and  it  offers  its  riparian  water  rights  to  people  whp  will  come  and 
go  througli^he  procedure  prescribed  by  the  State  of  California,  and 
your  court  has  said  that  when  the  water  right  is  acquired  it  passes 
immediately  from  the  United  States  to  the  appropriator  ana  does 
not  go  through  the  State. 

Wr.  Raker.  Does  not  the  question  of  riparian  rights  in  California 
depend  upon  the  admission  of  the  State  into  the  Union  and  the  acts 
of  the  legislature  permitting  the  Government  to  stand  on  the  same 
basis  as  a  private  riparian  owner  ? 

Mr.  Wells.  I  do  not  think  so.  But  I  do  not  know  of  any  subject 
which  could  be  opened  to  discussion  that  would  last  longer  and  would 
reach  less  agreement  than  this  one,  and  it  does  not  seem  to  me  that  it 
is  important  from  the  point  of  view  of  this  bill  what  the  acailemic 
^iew  of  the  law  of  water  rights  is. 
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Mr.  Baker.  That  might  be  true,  but  I  was  trying  to  get  yoiu*  views 
on  this  matter  to  lead  up  to  questions  that  were  discussed  as  to  the 
relative  ownership  between  the  State  and  the  Federal  Government, 
as  to  the  question  of  control  and  regulation  and  charge  which  should 
be  made  by  the  Federal  Government  upon  permits  granted  to  rights 
of  way  and  dam  sites,  etc. 

Mr.  Wells.  Even  assuming  that  the  State  had  all  the  rights  that 
are  claimed  for  it  under  the  Colorado  doctrine — ^that  is,  tnat  as  a 
sovereign  State  Colorado  can  dispute  anything  that  Congress  might 
do  to  control  the  waters  upon  public  lands  within  the  State — even 
assuming  that,  it  would  not  change  my  view  of  this  bill. 

Mr.  Raker.  I  see.  You  do  not  question  the  generally  approved 
doctrine,  for  instance,  of  California,  that  water  and  all  of  its  utili- 
zation and  the  handling  of  it  belongs  to  the  State? 

Mr.  Wells.  Yes;  I  do  question  it.  I  understand  that  that  is  not 
the  doctrine  of  your  State. 

Mr.  Raker.  What  do  you  understand  to  be  the  doctrine  of  the 
State  as  enunciated  by  the  Supreme  Court  of  the- State  of  California 
and  affirmed  by  the  Supreme  Court  of  the  United  States? 

Mr.  Wells.  I  understand  that  the  doctrine  of  your  State  is  that  the 
water  right  belongs  with  the  riparian  proprietor,  whether  he  is  a 
private  owner  or  tlie  United  States,  until  he  either  gives  it  up  vol- 
untarily, as  the  United  States  has  done  by  the  act  of  1866,  or  until 
it  passes  from  him  by  the  operation  of  law  in  some  other  manner, 
as  by  defeasance  or  adverse  possession. 

Mr.  Raker.  I  will  answer  the  two  questions.  The  act  of  1866  gave 
anyone  or  everyone  the  right  to  appropriate  the  water  from  the 
public  lands  of  the  United  States? 

Mr.  Wells.  It  offers  that  right. 

Mr.  Raker.  It  offers  the  right.  In  other  words,  the  Government 
says,  "  We  will  permit  anyone  to  take  the  water  out  of  the  streams 
flowing  over  the  public  domain." 

Mr.  Weij:^.  That  is  my  view  of  it. 

Mr.  Raker.  Now,  whenever  any  of  the  lands  above  or  below  a  par- 
ticular tract  had  been  in  private  ownership,  the  man  that  obtained 
the  intermediate  tract,  supposing  it  still  remains  public  land,  and 
obtained  the  title  to  it,  he  obtained  that  title  subject  to  all  the  rights 
the  men  above  had  obtained,  as  well  as  the  man  below.  He  gets  no 
additional  rights  because  of  his  patent  from  the  United  States,  the 
water  right  already  having  been  taken.  Now,  by  what  process  of 
reasoning,  and  by  what  law  do  you  claim,  Mr.  Wells,  tNIt  this  act 
of  1866  has  been  repealed? 

Mr.  Wells.  The  act  of  1866,  or  the  section  of  it  we  are  talldng 
about,  consists  of  two  parts.  The  first  part  does  what  you  have  just 
stated.  It  offers  water  rights  to  anybody  who  will  come  and  appf<>" 
priate  them  according  to  the  procedure  prescribed  by  the  State.  The 
second  part  grants  a  right  of  way  over  lands  of  the  United  States  for 
ditches  and  canals  for  mining,  manufacturing,  and  agricultural  pur- 
poses. The  first  part,  as  to  the  water  right,  is  still  the  law.  The 
second  part  has  been  repealed,  says  the  circuit  court  of  appeals  for 
the  eighth  circuit  in  the  Utah  case,  in  so  far  as  ditches  and  canals  for 
the  development  of  water  power  are  concerned. 

Mr.  Raker.  Solely  as  to  water  power? 

Mr.  Wells.  That  is  all  that  was  in  thait  case. 
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Mr.  Bakbb.  Does  it  make  any  distinction  as  to  what  it  is  used  for — 
the  water  power — whether  it  is  used  for  pumping  purposes  or  for 
irrigating?  Supposing  a  man  ^oes  to  work  and  gets  his  ditch  out 
of  tne  stream,  puts  in  his  dam,  builds  his  ditch,  taxes  the  water  out 
of  the  stream  and  generates  electric  energy  for  the  purpose  of  pump- 
ing water  for  irrigation,  have  the  courts  in  any  place  held  that  the  act 
of  1866^hich  gave  him  that  right,  has  been  repealed  1 

Mr.  Wells.  If  it  is  repealed  with  respect  to  power  by  the  act  of 
1896,  then  it  is,  by  like  reasoning,  repealed  with  respect  to  irrigation 
by  the  act  of  1891,  which  grants  a  rignt  of  way  for  irrigation  over  the 
public  lands  under  certain  provisions  differing  from  the  act  of  1866 ; 
so  that  now  if  you  want  to  get  a  ditch  for  irrigation  you  must  go  to 
the  Secretary  of  the  Interior  under  the  act  of  1891,  and  if  you  want  to 
get  a  ditch  for  power  you  must  go  to  the  Secretary  o^  the  Interior  or 
of  Agriculture  under  the  acts  of  1896  or  1901. 

Mr.  Raker.  Is  there  not  a  distinction  as  to  whether  it  is  reserved 
lands  or  nonreserved  ? 

Mr.  Wells.  The  only  distinction  that  has  ever  been  suggested  is 
that  the  act  of  1866  is  annulled  entirely  by  the  process  of  reserving  land 
for  national  forests  or  other  Federal  uses. 

Mr.  Raker.  Do  you  hold  that  all  of  the  rights  granted  under  the 
act  of  1866  have  been  repealed  by  the  act  of  1901  or  1896,  so  far  as  it 
relates  to  Government  land  that  is  not  in  a  reserve  ? 

Mr.  Wells.  Any  rights  that  have  been  granted  under  those  acts 
are  not  affected  in  any  way.  They  are  vested  rights  except  in  so  far 
as  they  are  revocable  if  acquired  under  the  act  of  1901.  But  the  offer 
of  the  United  States  to  give  future  rights  has  been  repealed  and  with- 
drawn as  to  the  purposes  contemplated  by  these  later  statutes. 

Mr.  Rakjsr.  Both  as  to  reserved  and  unreserved  lands? 

Mr.  WeIuLS.  Certainly,  as  to  reserved  and  unreserved  lands;  and 
the  Attorney  General  or  the  United  States  makes  the  further  sug- 

?estion  that  the  reservation  of  the  land  itself  wipes  out  the  act  of  1866 
or  all  purposes  as  to  that  land. 

Mr.  Raker.  Then  a  man  desiring,  on  the  public  domain,  to  obtain 
water  power  for  the  purpose  of  running  an  over-end  wheel  to  run  a 
grist  mill — as  to  him  the  act  of  1866  has  been  repealed  ? 

Mr.  Wells.  The  man  who  now  wants  it  ? 

Mr.  Raker.  Yes. 

Mr.  Wells.  Yes.  So  says  the  circuit  court  of  appeals  for  the 
eighth  circuit. 

jMt.  Raker.  What  is  that  case?     Do  you  ren  ember? 

Mr.  Wells.  Yes.  It  was  a  case  involving  some  plants  of  Mr.  Nunn 
that  were  referred  to  here.  The  action  is  The  United  States  v.  The 
Utah  Power  &  Light  Co.,  reported  in  209  Federal  Reporter,  554.  It 
was  decided  by  the  circuit  court  of  appeals  for  the  eighth  circuit  last 
November.    The  efTect  of  it  is  this,  as  I  have  it  in  my  notes. 

United  States  Revised  Statutes,  section  2339  (being  the  net  of  1866,  granting 
rijtht  of  way  over  the  lands  of  the  United  States  for  ditches  and  canals),  was 
repealed  as  to  ditches  and  cnnals  for  the  generation  of  electric  power,  by  the 
act  of  May  14,  1896,  section  2,  authorizing  the  Secretary  of  the  Interior  to  per- 
mit the  use  of  rights  of  way  for  generating,  manufacturing,  and  distributing 
electric  power. 

That  is  my  own  syllabus  of  that  point. 
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Mr.  Raker.  Do  you  not  believe  it  would  be  an  unfortunate  thing, 
if  it  is  a  fact,  that  ue  acts  of  1866  and  1877  have  been  repealed! 

Mr.  Wbixs.  I  have  not  heard  any  suggestion  that  the  act  of  1877 
was  repealed. 

Mr.  Kakeb.  It  relates  to  partially  the  same  subject,  and  if  it  re^ 
peals  the  act  of  1866, 1  do  not  see  wny  it  would  not  wipe  out  the  act 
of  1877. 

Mr.  Wells.  The  act  of  1877  relates,  does  it  not,  wholly  to  the 
water  rights? 

Mr.  Rakeb.  I  think  not  altogether;  no.    I  do  not  know. 

Mr.  Wells.  I  do  not  recall  tiie  language  referred  to. 

Mr.  Rakeb.  Now,  taking  this  repeal  provision  of  this  bill — suppose 
it  was  enacted  into  law — section  14,  would  it  be  your  view  that  the 
act  of  March  3, 1891,  would  be  repealed? 

Mr.  Wells.  No.    I  should  be  quite  careful  that  it  should  not  be, 

Mr.  Rakeb.  Well,  under  this  present  bill,  what  have  you  to  say! 

Mr.  Wells.  I  do  not  think  that  it  would  affect  it  at  all.  It  might 
affect  the  act  of  1898,  which  says  that  easements  acquired  under  the 
act  of  1891  for  irrigation  may  be  used  for  power  and  subsidiary  pur- 
poses. 

Mr.  Rakeb.  How  is  that? 

Mr.  Wells.  The  act  of  1898  says  that  easements  acquired  under 
the  irrigation  act  of  1891  may  be  used  for  power  development  sub- 
sidiary to  the  main  purpose  of  the  irrigation.  If  that  act  of  1898 
would  not  be  repealed  this  bill  ought  to  be  changed. 

Mr.  Finney.  That  was  the  intention,  Mr.  Raker.  The  purpose 
here  is  not  to  repeal  any  statute  which  grants  a  right  of  way  for  irri- 
gation, or  for  any  other  use  of  the  public  lands,  except  the  develop- 
ment or  transmission  of  water  power.  If  we  have  gone  any  further, 
of  course  we  want  to  straighten  it  up.  I  do  not  believe  that  in  re- 
pealing any  act  contrary  to  this  act  you  repeal  an  act,  we  will  say, 
which  relates  solely  to  irrigation. 

Mr.  Rakeb.  Section  18  of  the  act  of  March  3,  1891,  26  Statutes, 
page  1035,  states  that  the  right  of  way  through  the  public  lands  and 
reservations  of  the  United  States  is  hereby  granted  to  any  canal  or 
ditch  company  formed  for  the  purpose  of  irrigation. 

Now,  they  are  formed  for  the  purpose  of  irrigation.  It  does  not 
say  whether  it  is  all  primarily  to  be  turned  upon  the  ground  for  irri- 
gation purposes,  or  whether  part  of  it  is  to  be  used  for  electric  energy 
to  use  for  pumps.  Now,  if  part  of  it  is  to  be  used  for  pumps,  wouB 
not  this  act  repeal  it,  and  would  it  not  be  a  bad  thing  to  repeal  such 
a  beneficial  law  ? 

Mr.  Weljls.  The  department  has  held  that  the  act  of  1891  does 
not  apply  when  part  oi  the  use  is  to  be  other  than  irrigation.  There- 
fore, a  person  can  not  now  get  a  right  under  the  act  of  1891  for  part 
irrigation  and  part  power.  What  he  has  to  do  is  to  call  in  the  aid 
of  the  act  of  May  11,  1898. 

Mr.  Rakeb.  Yes. 

Mr.  Welus.  Which  allows  him  as  to  what  he  got  for  irrigation  only 
to  use  it  for  power  also  as  subsidiary  to  irrigation. 

Mr.  Rakeb.  Now,  ought  that  right  not  to  be  granted  to  irriga; 
tionists?  Ought  it  not  to  be  granted  to  miners  who  build  a  ditch  and 
want  to  generate  electric  power  for  their  mines  and  for  milling  ^ 
well  as  for  use  in  their  mines  ? 
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Mr.  Wellb.  The  difficultjr  with  that  is  that  we  ought  to  know  what 
we  are  granting  to  any  of  these  people,  and  the  acts  we  now  have, 
both  as  to  mining  and  irrigation,  are  very  difficult  of  administra- 
tion and  interpretation,  and  embarrass  the  development  in  the  West 
by  castiog  a  doubt  upon  irrigation  enterprises,  because  of  the  bad  ex- 
perience we  have  had,  of  some  people  using  that  pretense  in  getting 
power  rights. 

Mr.  Eakee.  The  original  purpose  of  this  bill,  as  presented,  is  that 
the  Secretary  is  hereby  authorized  and  empowered,  under  rules  and 
regulations,  to  lease  the  lands  for  these  purposes.  Now,  would  we 
not  be  in  a  still  worse  condition  with  a  general  grant  like  that,  with 
a  repealii^  clause  that  repealed  all  laws  that  were  in  any  way  in 
conflict  with  it  ?  Would  it  not  take  with  it  the  right  of  a  miner  to 
build  his  ditch  and  put  up  a  power  plant  for  the  purpose  of  running 
his  mine  or  running  nis  mill,  and  ouj^ht  that  to  be  taken  from  him  ? 

Mr.  Wells.  I  think  under  the  bill  as  it  reads  probably  he  would 
have  to  ^t  a  right  under  this  act,  provided  there  was  a  public  service 
commission  in  that  State,  so  that  this  act  applied,  and  I  think  that 
should  be  the  case. 

Mr.  R^KER.  Well,  he  is  running  it  for  his  own  benefit,  and  why 
should  he  be  put  under  a  public  service  commission  to  run  his  own 
proper^  when  he  is  not  furnishing  any  other  person  any  electricity  ? 

Mr.  Wells.  I  am  not  saying  whether  he  should  or  should  not.  I 
am  saying  that  this  bill  does  not  applv  where  there  is  not  a  publio 
service  commission.  If  the  bill  should  he  passed  in  the  present  shape 
the  first  question  ^bout  him  is.  Is  there  in  that  State  a  public  service 
commission  ?    If  there  is,  he  is  under  this  bill. 

Mr.  Raker.  And  the  prior  laws  giving  him  his  rights  would  be  re- 
pealed? 

Mr.  Wells.  Yes ;  I  understand  that  is  the  purpose  of  this  bill.  If 
it  is  not,  I  would  make  it  plain. 

Mr.  Raker.  Ought  it  to  contain  that  ?  That  is  what  I  am  trjdng  to 
get  at. 

Mr.  Wells.  I  think  it  ought. 

Mr.  Rakeb.  Here  is  a  man  or  a  company  in  the  mountains  that  has 
taken  out  a  ditch  and  has  gone  to  a  large  expense  to  build  a  dam 
and  ditch,  and  has  built  a  power  plant  for  his  own  mine,  to  run  his 
mine  or  run  his  mill.  Why  should  that  particular  private  enterprise 
be  put  under  any  commission  to  fix  prices  when  there  are  no  prices 
to  fix? 

Mr.  Wells.  I  do  not  say  that.  I  am  not  suggesting  that  it  should 
be  under  a  commission.  The  bill  says  that  this  bill  shall  not  go  into 
effect  unless  there  is  a  commission  in  that  State.  Now,  the  first  ques- 
tion is^oes  this  bill  affect  the  State  where  your  man  is? 

Mr.  Kaker.  No;  I  have  not  any  man ;  I  am  just  taking  an  assumed 
case. 

Mr.  Wells.  I  mean  your  suggested  case,  jour  supposed  man.  If  it 
has,  then  the  supposed  man  is  under  this  bill.  That  is  the  only 
reason  I  mention  the  public-service  commission;  not  that  I  want  to 
regulate  him,  but  the  existence  or  nonexistence  of  the  public-service 
commission  determines  the  fact  whether  this  bill  applies  or  does  not 
*PpJy5  according  to  the  bill  as  it  now  reads. 
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Mr.  Raker.  What  effect  would  this  section  14  of  this  proposed  bill 
have  upon  the  act  of  February  15, 1901,  in  which  it  says : 

That  the  Secretary  of  the  Interior  be,  and  hereby  Is,  authorized  and  empow- 
ered, under  general  regulations  to  be  fixed  by  him,  to  permit  the  use  of  rights 
of  way  through  the  public  lands,  forests,  and  other  reservations  of  the  United 
States,  and  the  Yosemite,  Sequoia,  and  General  Grant  national  parks,  Gallfo^ 
nla,  for  electrical  plants,  poles,  and  lines  for  the  generation  and  distribution  of 
electrical  power,  and  for  telephone  and  telegraph  purposes,  and  for  canals, 
ditches,  pipes  and  pipe  lines,  flumes,  tunnels,  or  other  water  conduits,  and  for 
water  plants,  dams,  and  reservoirs  used  to  promote  irrigation  or  mining  or  quarry- 
ing or  the  manufacturing  or  cutting  of  timber  or  lumber,  or  the  supplying  of  water 
for  domestic,  public,  or  any  other  beneficial  uses  to  the  extent  of  the  ground 
occupied  by  such  canals,  ditches,  flumes,  tunnels,  reservoirs,  or  other  water 
conduits  or  water  plants,  or  electrical  or  other  works  permitted  hereinnnder, 
and  not  to  exceed  fifty  feet  on  each  side  of  the  marginal  limits  thereof,  or  not 
to  exceed  fifty  feet  on  each  side  of  the  center  line  of  such  pipes  and  pipe  lines, 
electrical,  telegraph,  and  telephone  lines  and  poles,  by  any  citizen,  association, 
or  corporation  of  the  United  States,  where  it  is  intended  by  such  to  exercise 
the  use  permitted  hereunder,  or  any  one  or  more  of  the  purposes  herein  named : 
Provided,  That  such  permits  shall  be  allowed  within  or  through  any  of  said 
parks  or  any  forest,  military,  Indian,  or  other  reservation  only  upon  the  ap- 
proval of  the  chief  ofiicer  of  the  department  under  whose  supervision  such 
park  or  reservation  falls,  and  upon  a  finding  by  him  that  the  same  is  not  in- 
compatible with  the  public  interest:  Provided  further.  That  all  permits  given 
hereunder  for  telegraph  and  telephone  purposes  shall  be  subject  to  the  pro- 
vision of  title  sixty-five  of  the  Revised  Statutes  of  the  United  States,  and 
amendments  thereto,  regulating  rights  of  way  for  telegraph  companies  over  the 
public  domain :  And  provided  further.  That  any  permission  given  by  the  Secre- 
tary of  the  Interior  under  the  provisions  of  this  act  may  be  revoked  by  him 
or  his  successor,  in  his  discretion,  and  shall  not  be  held  to  confer  any  right,  or 
easement,  or  interest  in,  to,  or  over  any  public  land,  reservation,  or  park. 

Approved  February  15,  1901. 

Now,  is  it  your  view  that  this  provision  would  repeal  the  act  that 
I  have  just  read  ? 

Mr.  Wells.  My  view  is  that  this  bill,  in  the  States  to  which  it 
applies,  would  repeal  all  of  that  act  that  relates  to  the  subiect  matter 
01  this  bill,  to  wit,  the  generation,  transmission,  and  utilization  of 
hydroelectric  power,  and  all  the  rest  of  that  act  would  remain  in 
force. 

Mr.  Raker.  Irrespective  of  what  it  was  used  for?  I  am  very  much 
interested  in  this,  and  I  want  to  be  particular  about  it,  because  it  is 
very  vital  to  my  part  of  the  country. 

Mr.  Welus.  Irrespective  of  what  the  power  would  be  used  for. 

Mr.  Raker.  Yes ;  you  think  it  would  repeal  it  so  ifar  as  the  genera- 
tion, transmission,  and  utilization  of  hydroelectric  power  is  concerned 
for  running  a  mill  of  a  private  individual  or  for  putting  up  a  plant 
to  run  down  in  the  valley  and  put  up  pumps  for  irrigation  for  the 
private  individual  himself,  providing,  now,  of  course,  the  prior  con- 
ditions exist,  that  there  is  a  public-utilities  commission  in  that  State? 

Mr.  Wells.  I  am  inclinea  to  think  that  the  bill,  as  it  now  reads, 
would  repeal  that,  but  I  think  that  your  supposition  of  a  power  plant 
to  run  a  mine  is  an  unusual  case. 

Mr.  Raker.  Why? 

Mr.  Wells.  I  am  not  an  engineer,  Judge  Raker,  and  I  may  be 
entirely  wrong  on  this,  but  my  information  is  that  you  can  not  use 
hydroelectric  power  economically  unless  you  have  what  is  called  a 
high  load  factor.  In  other  words,  unless  your  use  is  pretty  steady 
and  continuous;  and,  since  power  that  is  used  in  the  mines  is  verj 
often  irregular  in  the  time  it  is  used,  it  makes  electricity  an  expen- 
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sive  kind  of  power  unless  there  are  lots  of  mines  all  tied  in  together 
and  served  by  one  power  company. 

Mr.  Bakeb.  I  know^  but  some  of  the  best  mines  in  our  State 
to-day  were,  five  or  six  years  ago,  practically  abandoned  because 
the  wood  and  other  material  is  so  expensive,  and  they  are  able  now 
to  get  electric  power,  and  they  are  running  tneir  mines. 

Mr.  Welia.  Where  are  they  getting  it  ? 

Mr.  Eakeb.  At  the  electric-power  plant. 

Mr.  Wells.  Exactly,  but  they  are  not  getting  it  from  any  power 
plant  of  their  own. 

Mr.  Bakeb.  a  few  of  them  are  getting  it  from  the  electric-power 
plant,  and  some  of  them  are  using  their  own. 

Mr.  Wells.  Those  who  are  using  their  own,  I  think,  would  be 
exceptional.  Of  course,  the  engineers  here  could  tell  you  thdt 
much  better  than  I  can. 

Mr.  Rakeh.  Oh,  I  see. 

Mr.  Wells.  But,  as  I  understand  it,  as  has  been  explained  to 
me  by  power  men  themselves,  in  dealing  with  that,  if  there  is  a 
large  mming  territory  in  which  a  single  power  company  is  supply- 
ing lots  of  mines,  so  that  there  would  be  a  continuous  use  for  its 
output,  and  especially  if  that  company  supplies  power  for  the 
mines  in  the  daytime  and  for  other  uses  at  night,  then  you  get  a  high 
load  factor,  and  the  use  of  electricity  in  mining  would  be  economical. 

Mr.  Bakeb.  In  other  words,  if  that  feature  of  this  bill  were  car- 
ried into  effect,  and  there  is  no  reservation  as  to  the  existing  law 
as  to  private  individuals  who  want  to  use  an  electric  plant  for  a 
mine  or  a  mill  or  a  pumping  plant  for  irrigation,  it  practically 
puts  them  out  of  business  and  puts  it  all  into  some  large  concern, 
does  it  not  ? 

Mr.  Wells.  It  would  not  be  any  larger  under  this  bill  than  it 
would  under  the  existing  law.  He  can  set  a  lease  under  this  bill 
for  as  small  a  plant  as  he  pleases  to  serve  himself. 

Mr.  Baker.  And  then  you  would  repeal  the  act  of  May  11,  1898. 
Is  that  you  view  of  it  also  ? 

Mr.  Weli^.  I  understand  that  is  what  is  intended,  and  if  there 
is  any  doubt  about  it,  you  should  put  it  in. 

Mr.  Raker.  And  also  the  act  of  February  1,  1905? 

Mr.  Wells.  Section  4,  yes;  by  all  means.  That  is  one  of  the 
most  embarrassing  things  we  have  had  to  deal  with. 

Mr.  Rakes.  I  do  not  get  your  viewpoint  as  to  embarrassing. 
What  do  you  mean  by  that? 

Mr.  Wells.  I  mean  that  a  man  comes  to  the  department  and 
says  that  he  wants  a  power  plant  for  municipal  and  mining  pur- 
poses under  section  4  of  the  act  of  1905,  and  from  everything  that 
appears  it  is  perfectly  evident  that  what  he  is  trying  to  do  is 
dodge  the  act  of  1901  and  get  a  free  easement  without  any  control 
whatever  for  public-power  service.  The  departments  are  up  against 
that  difficulty  all  the  time,  and  it  ought  to  be  stopped. 

Mr.  Raker.  For  what*  reason?  What  is  the  wrong  to  be  cor- 
rected? 

Mr.  Weixs.  The  wrong  to  be  corrected  is  the  attempt  to  use 
those  acts  (of  1898  and  1905,  concerning  irrigation  and  municipal 
^^i  mining  uses)  to  circimivent  the  power  act  of  1901  and  to  cir- 
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cumvent  this  bill,  were  this  bill  to  pass ;  and  the  anbarrassment  of 
the  departments  in  seeking  to  prevent  this  abuse. 

Mr.  Rasjcr.  Has  there  been  any  wrong  perpetrated  by  virtue  of 
giving  the  man  a  right  to  develop  a  plant  for  municipal  purposes 
and  mining  purposes! 

Mr.  Wells.  I  do  not  know  whether  anybody  ever  asked  for  mu- 
nicipal and  mining  purposes  together.  I  can  not  recall,  but  I  know 
that  there  have  been  attempts  to  get  power  sites  for  mining  pur- 
poses under  that  act  that  ought  to  have  been  prevented. 

Mr.  Eaker.  Well,  has  there  been  any  injustice  to  the  Govermnent 
or  any  injustice  to  the  citizens  that  were  to  obtain  the  benefit  of  that, 
or  to  the  mining  company,  if  a  right  were  granted  that  they  might 
build  a  hydroelectric  plant  and  develop  power  for  the  purpose  of 
improving  their  mine  and  taking  out  the  ore  that  was  lying  dormant 
in  the  bowels  of  the  earth  ? 

Mr.  Wells.  There  would  be  injustice  if  the  thing  had  succeeded, 
or  in  so  far  as  it  had  succeeded,  because  what  they  would  do  would 
be  to  get  a  valuable  power  site  and  get  control  of  a  vast  natural 
resource  and  have  all  the  people  in  that  region  dependent  on  them 
for  that  from  which  they  get  the  necessaries  of  life. 

Mr.  Raker.  Can  you  give  the  committee  anv  illustration  where 
that  has  occurred — ^where  a  monopoly  has  been  obtained  in  that  way! 

Mr.  Wells.  Where  it  has  occurred  ? 

Mr.  Raker.  Yes. 

Mr.  Wells.  I  know  that  there  have  been  various  attempts  to  get 
the  department  to  approve  of  easements  under  the  act  of  1905. 

Mr.  Raker.  Has  there  been  any  approved  that,  after  their  ap- 
proval, have  proven  a  detriment  to  the  community  in  which  it 
occurred  or  to  the  State  or  to  the  Government? 

Mr.  Wells.  There  has  been  a  considerable  number  of  them  that 
have  been  guilty  of  practices  that  I  would  consider  improper. 

Mr.  Raker.  Well,  improper  in  what  way? 

Mr.  Wells.  Improper  because  they  were  just  public-utility  power 
schemes  masquerading  as  power  schemes  for  mining^  purposes,  with 
the  intent  to  subject  everybody  in  that  region  to  their  will  as  to  the 
necessities  of  life. 

Mr.  Raker.  There  have  not  been  many  permits  granted  of  that 
character,  have  there? 

Mr.  Wells.  So  far  as  I  know,  we  did  not  let  any  get  by  that 
looked  that  way.    Of  course  some  of  them  may  have  fooled  us. 

Mr.  Raker.  How  could  any  injustice  have  been  done  to  the  public, 
if,  within  the  State  where  these  parties  applied,  there  was  a  public- 
utilities  commission  that  regulated  the  entire  business  of  this  com- 
pany, fixed  tiie  price  that  they  should  charge  and  regulated  it  fully 
and  carefully? 

Mr.  Wells.  I  have  given  my  views  on  that  whole  subject,  Judge. 
I  do  not  think  I  can  improve  on  them  now. 

Mr.  Raker.  I  did  not  hear  that. 

Mr.  Wells.  If  you  want  this  bill  at  all,  then  you  want  to  nrevent 
the  thing  I  am  talking  about.  If  you  do  not  want  this  bill  at  all, 
you  need  not  bother  about  it. 

Mr.  Raker.  Now,  that  does  not  answer  my  question.  It  is  noj 
what  a  man  wants  or  does  not  want,  but  when  we  are  legislating  and 
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wiping  out  a  status  of  laws  that  has  built  up  a  country,  a  great  part 
of  which  was  brought  into  life  and  was  made  to  exist  by  virtue  oi  the 
right  to  take  water  from  the  streams  and  build  reservoirs  and  dams 
and  ditches  and  turn  the  once  barren  waste  into  a  garden,  and  take 
out  the  mineral  that  is  in  the  earth,  which  was  of  no  value  to  anybody, 
and  have  it  wiped  out  without  any  reason — of  course  I  want  to 
know  the  reason  for  it,  and  of  course  it  is  my  duty.  I  could  not  be 
faithful  to  this  Congress  or  to  this  duty  if  I  did  not  get  the  reason, 
and  I  was  asking  it  under  the  facts  as  {)resented  and  the  case  as 
illustrated,  where  there  is  an  efficient  public-service  commission  and 
the  right  had  been  granted  as  you  suggested,  there  could  be  any  detri- 
ment to  the  State,  to  the  Government,  or  to  the  consumers  from  that 
plant,  if  properly  reflated? 

Mr.  Wells.  Yes,  sir;  I  think  so. 

Mr.  Raker.  How  ? 

Mr.  WeIaLS.  As  I  have  explained  in  answer  to  previous  questions, 
and  as  Mr.  Fisher  has  explained  here,  and  as  the  Commissioner  ox 
Corporations  has  explained  in  a  very  full  report  on  the  subject,  there 
are  certain  conditions  under  which  regulation  can  not  adequately 
protect  the  consumer. 

Mr.  Rakeb.  How?  Our  commission  in  California  say  they  pro- 
tect  the  public;  they  say  they  can  protect  the  public,  and  they  say 
they  do  protect  the  public.  iJow,  if  that  is  the  case,  how  could  a  cor- 
poration or  an  individual  having  an  electric  plant  thoroughly  under 
the  supervision  of  a  State  commission  to  regulate  it  do  an  injus- 
tice to  the  consumers? 

Mr.  Wells.  I  think  I  will  have  to  refer  back  to  my  answer  to  that 
question,  especially  my  illustration  of  the  power  plant  that  cost  $200 
to  develop  in  competition  with  the  power  plant  that  cost  $300  to 
develop.    I  can  not  add  anything  more. 

Mr.  Rakeb.  Mr.  Chairman,  I  do  not  want  to  hold  the  committee, 
but  I  would  like  to  get  before  the  committee  what  Mr.  Wells  means 
in  regard  to  that  $200  and  $300  proposition.  It  is  very  important 
tome. 

The  Chairman.  We  spent  about  30  minutes  on  that  a  while  ago.  I 
think  we  had  better  take  our  recess  at  this  point. 

(At  1.20  o'clock  p.  m  the  committee  took  a  recess  to  2.30  p.  m.) 

AFTEB  BECESS. 

The  committee  reassembled  at  the  expiration  of  the  recess. 
STATEMEHT  OF  MR.  JOES  H.  FINNET  OF  WASHINGTON  D.  C. 

Mr.  Finney.  Mr.  Chairman  and  gentlemen :  I  am  a  member  of  the 
public  policy  committee  of  the  American  Institute  of  Electrical  En- 
gineers, and  I  am  on  their  board  of  governors  for  the  next  three  years. 
and  in  business  I  am  the  southern  manager  of  the  Aluminum  Co.  of 
America,  in  charge  of  their  Washington  office. 

I  appear  here  as  a  member  of  the  public  policy  committee,  and  nec- 
essarily am  confined  in  this  discussion  to  questions  of  engineering. 
But  in  my  proper  person  I  may,  perhaps,  be  able  to  answer  any  ques- 
tions that  toe  memoers  of  the  committee  see  fit  to  ask  me. 
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The  American  Institute  of  Electrical  Engineers  is  the  National 
Society  of  Electrical  Engineers  dealing  with  electricity  from  its  scien- 
tific and  professional  side. 

The  institute  is  noncommercial,  nonpolitical,  and  nonpartisan,  and 
is  not  composed  of  constitutional  lawyers,  it  might  be  said. 
[Laughter.] 

The  views  which  it  has  presented  through  the  two  members  who 
have  already  spoken,  Mr.  Townley  and  Mr.  Stillwell,  and  those  which 
will  be  presented  through  what  I  am  about  to  say,  are  views  embody- 
ing sound  engineering  and  sound  economics,  and  such  as  are  shared  by 
electrical  engineers  in  general,  and  may  be  considered  therefore  as 
representative  and  out  of  the  field  of  controversy. 

Falling  water,  whether  on  a  navigable  stream  or  on  streams  in  the 
national  forests  and  other  public  lands,  is  not  power.  It  is  potential 
power  only,  or  opportunity.  When  developed  electrically  and  used 
locally,  or  when  transmitted  over  the  wide  areas  now  permitted  by 
advances  in  the  electrical  art,  it  is  only  in  part  a  convenient  public 
utility.  It  is,  to  a  much  greater  degree,  a  national  necessity,  abso- 
lutely demanded  by  the  Nation,  East,  West,  North,  and  South,  for  its 
agriculaural  and  industrial  growth. 

The  nondevelopment  of  this  power  results,  not  only  in  unnecessary 
and  preventable  waste  of  the  nonrenewable  fuel  which  water  power 
could  replace,  but  prevents  the  establishment  of  industrial  and  agri- 
cultural activities  that  yearly  would  result  in  great  economic  losses 
to  the  Nation. 

I  have  said  that  falling  water  is  not  power.  For  untold  centuries 
Niagara  Falls  has  been  thundering  its  mighty  song,  but  throuj^  all 
the  years  of  doing  so,  until  it  was  electrically  developed,  Niagara 
Falls  had  performed  not  a  single  useful  act,  and  it  is  one  of  the  great 
water  powers  of  the  world.  Not  until  harnessed  does  water  do  useful 
work,  and  this  harnessing  depends  on  three  primary  and  self-evident 
facts. 

First,  that  the  opportunity  for  development  existing  in  falling 
water,  if  effective  head  can  be  had  through  artificial  works  such  as 
dams,  flumes,  etc.,  and  this  is  the  engineers'  job ; 

Second,  the  investment  of  large  sums  of  money,  in  the  hope  and 
expectation  of  gain.  This  is  the  financial  man's  and  the  investors 
job;  and 

Third,  a  profitable  market  for  the  product  This  is  a  job  of  the 
management,  working  under  the  law  of  supply  and  demand. 

Take  away  any  of  these  essential  elements,  and  you  have  no  water 
power  now,  or  ever.  It  remains  water  running  to  waste.  We  have 
in  opportunity  probably  not  less  than  30,000,000  potential  horse- 
power in  the  streams  of  the  United  States,  about  as  much  as  in  use  in 
all  forms  of  power  in  the  Nation  to-day,  under  conditions  that  fulfill 
the  primary  facts  which  I  have  just  named.  The  development  of 
this  amount  of  water  power  would  require  from  nine  to  ten  billions 
of  dollars — ^that  is,  ten  thousand  millions  of  dollars— ^and  which 
would  require,  at  the  rate  heretofore  holding  in  tiie  business,  about 
100  years  to  complete  and  put  in  service,  ana  would  render  a  service 
that  would  be  capable  of  serving  a  population  double  our  present 
population. 

This  is  a  man's  job.  When  we  realize  that  these  figures  are  nii^i- 
mum  figures,  and  that  we  probably  have  double  wis  amount  of 
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power  that  will/  at  some  distant  date,  be  put  to  work,  requiring 
double  the  investment,  and  that  we  can  not,  either  by  le^nslation  or 
duress,  compel  the  investment  of  a  single  dollar  in  the  business — ^I 
will  venture  to  say  that  there  is  not  a  man  in  this  room  who  would 
invest,  under  present  conditions,  a  single  dollar  on  a  western  project 
attempted  under  the  present  bill  or  anything  like  it;  I  will  venture 
to  say  that  the  people  who  have  the  most  unearned  increment,  who 
have  appeared  before  the  committee,  have  not  a  dollar  so  invested. 
The  man  who  has,  perhaps^  most  of  the  unearned  increment  who  has 
appeared  before  the  committee  has  not  a  dollar  invested,  and  would 
not  invest  a  dollar  under  the  present  unstable  conditions. 

Let  me  very  briefly  recite  what  a  hydroelectric  system  is. 

Mr.  Church.  Who  is  responsible  for  this  vicious  water  power 
law  that  we  have  at  the  present  time  and  that  everybody  is  denounc- 
ing? 

Mr.  Kaker.  They  do  not  all  denounce  it. 

Mr.  Finney.  Well,  it  can  not  be  fixed,  with  respect  to  responsi- 
bility; it  has  grown  up  because  we  have  not  had  any  applicable  law 
on  the  subject,  and  can  not  get  it.  My  criticism  is  not  against  the 
Agricultural  Department  and  the  Forest  Service. 

Mr.  Church.  I  was  not  assuming  that  it  was;  but  everybody  de- 
nounces the  law,  and  I  was  wondering  who  was  responsible  for  it. 

Mr.  Finney.  It  has  been  because  we  have  not  had  any  satisfactory 
laws. 

Mr.  Kjbnt.  Excuse  me,  but  the  chairman  and  I  did  not  understand 
whether  you  meant  the  present  law,  when  you  said  nobody  would 
invest  in  it? 

Mr.  Finney.  I  meant  the  proposed  law. 

I^et  me  recite  what  a  hydroelectric  system  is — and  this  is  important, 
because  I  do  not  think  many  people  really  realize  the  start  and  the 
CTowth  and  the  importance  of  a  hydroelectric  system  as  a  whole. 
What  most  people  have  in  mind  is  a  single  separate  entity  that  can 
be  started,  can  serve,  say,  10,000  horsepower  capacity,  and  at  the 
end  of  a  predetermined  time  stop,  without  much  harm  to  anybody 
resulting. 

I  have  here  [indicating]  a  map  of  the  Southern  Power  Co.  system 
in  North  and  South  Carolina.  This  is  North  Carolina  [indicating]  ; 
this  is  the  Virginia  State  line  [indicating] ;  this  is  South  Carohna 
through  here  [indicating] ;  this  is  Georgia  [indicating]. 

Starting  in  1903  the  Catawba  Power  Co.  started  a  little  devel- 
opment of  water  power  at  Catawba  of  a  10,000  horsepower  unit 
They  were  several  years  in  building  it,  and  the  cost  exceeded  very 
largely  the  engineering  estimate.  But  they  finally  completed  it.  It 
was  designed  to  serve  Charlotte,  N.  C,  with  10,000  electric 
horsepower.  It  went  into  the  hands  of  a  stronger  financial  organi- 
zation as  a  part  of  a  system  now  named  the  Southern  Power  Co. 
That  company,  by  the  expenditure  of  large  amounts  of  money,  devel- 
oped next  the  Great  Falls,  32,000  horsepower.  It  next  developed  the 
Rocky  Creek,  32,000  horsepower. 

Mr.  Raker.  What  was  the  amount  of  the  first? 

Mr.  FiNNBT.  Ten  thousand  horsepower. 

Mr.  Rakes.  What  was  the  next? 
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Mr.  Finney.  Thirty-two  thousand  horsepower  at  Great  Falls  and 
32,000  horsepower  at  Bocky  Creek.  It  next  developed  a  32,000  horse- 
power at  Ninety-Nine  Island. 

In  the  meantime  it  had  extended  its  lines  and  hif^irteiision  wires 
almost  completely  over  the  State  of  South  Carolina,  and  eodca^o^ 
north  into  North  Carolina,  almost  as  far  west  as  Raleigh.  In  addi- 
tion to  that,  because  of  failures  of  water  power,  or  low- water  periods 
during  certain  seasons  of  the  year,  and  as  the  cotton-mill  load  de- 
manded continuous  power  at  all  times  of  the  year,  the  company  found 
that  it  must  protect  itself  by  installing  steam  plants  as  a  necessary 
part  of  the  service  that  it  must  give  to  its  customers.  So  that  they 
built  a  10,000  horsepower  steam  plant  at  this  end  of  the  system  [in- 
dicating] ,  a  10,000  horsepower  steam  plant  at  the  center,  and  a  10,000 
horsepower  system  at  the  far  end  of  the  system.  They  have,  there- 
fore, four  electrical  water-power  plants  and  three  steam  plants  serv- 
ing three  States,  and  perhaps  developing  from  150,000  to  160,000 
horsepower. 

Beginning  with  this  small  investment  of  $1,000,000  at  Catawba, 
it  has  now  an  actual  investment  of  $18,000,000  or  $20,000,000  and  it 
still  grows;  it  must  grow. 

Starting  with  a  voltage  of  10,000  volts,  which  in  1903  was  reason- 
ably high,  to-day  it  is  operating  at  110,000  volts,  and  the  limit  of 
hign  potential  has  been  about  reached,  when  we  consider  that  some 
one  oi  the  California  projects  is  operating  at  150,000  volts  J  there  is 
a  distinct  limitation  to  the  voltage  or  potential  you  can  use,  which 
prohibits  the  extension  of  the  system  over  much  wider  areas  than  are 
now  common  in  California. 

Just  note  that  that  $1,000,000  investment  11  years  ago  has  grown 
into  an  $18,000,000  investment  to-day,  and  it  will  be  $18,000,000  more 
in  the  next  10  years  if  it* keeps  up  with  the  growing  demands  of  a  com- 
munity that  must  be  servea  by  this  public-service  corporation. 

Now,  in  addition  to  that,  they  tied  in  with  this  company  operating 
here  [indicating  on  map],  so  that  in  case  of  low  water  on  this  project 
this  other  company  feeds  to  it,  and  in  case  of  low  water  on  this 
project  [indicating  on  map]  this  feeds  back  into  the  Southern  Power 
Co.'s  system  [indicating]  as  a  connected  whole. 

Power  generated  may  at  some  time  and  during  some  periods  of  the 
day  be  delivered  here  [indicating  on  map]  three  or  tour  hundred 
miles  away,  at  Greenville,  S.  C. 

Mr.  Kaker.  That  is  by  another  company,  too,  is  it  not? 

Mr.  Finney.  That  is  by  another  company ;  yes.  They  have  tied 
up  also  with  the  Georgia  flower  Co.,  operating  at  Tallulah  Falls,  and 
feeding  into  Atlanta,  Ga.  So  that  they  can  get  from  them  15,000  or 
20,000  horsepower  when  they  have  short  water  power  [indicating]* 
and  vice  versa. 

Therefore  it  can  be  seen  that  the  physical  combination  of  plants 
owned  by  one  corporation  is  a  very  desirable  thing  and  the  physical 
combination  of  plants  owned  by  different  corporations  is  an  equally 
desirable  thin/GT,  and  I  can  conceive  of  a  plan  within  your  lifetime  and 
mine,  Judge  Raker,  when  the  whole  of  the  United  States  wiU  be  cov- 
ered by  a  network  of  wires  in  which  every  company  has,  to  some  ex- 
tent at  least,  joined  with  every  other  company  in  the  field. 

Mr.  Raker.  That  joining  on  of  companies  and  the  adding  of  power 
from  one  company  to  the  other  which  you  have  illustrated,  can  that  be 


WATEB  POWER  BILL.  237 

done  to  the  lines  of  the  companies  which  you  have  marked  in  red  <m 

that  map  [indicatinj^]  at  an  economical  cost  to  the  consumer  and  all 
concerned  by  just  jommg  on  your  wires  to  those  of  the  other  company  t 

Mr.  Finney.  Yes;  at  an  economical  cost  to  the  consumer,  because 
?rhat  the  consumer  wants  is  continuity  of  service,  rather  than  power, 
at  3,  3J,  or  4  cents.  I  mi^ht  say  this  in  reference  to  power :  We  are 
talking  about  cheap  electric  power.  Electric  power  is  only  relatively 
cheap.  There  are  some  water  powers  in  the  United  States  that  are 
dearer  and  actually  more  expensive  than  some  steam  plants  in  the 
United  States. 

Mr.  SiNNOTT.  What  has  been  the  cost  per  horsepower  on  this 
plant? 

Mr.  Finney.  The  investment  cost,  do  you  mean  ? 

Mr.  SiNNOTT.  I  do  not  know  the  difference  between  the  investment 
oost  and  the  entire  cost. 

Mr.  Finney.  Do  you  mean  the  rate  charged  to  the  consumers? 

Mr.  SiNNOiT.  No;  the  cost  of  producing  the  horsepower. 

Mr.  Baker.  On  an  average. 

Mr.  Finney.  There  are  so  many  elements  that  enter  into  that  that 
it  is  not 

Mr.  Sinnott.  I  have  seen  it  stated  that  horsepower  has  been  de- 
veloped for  $9  per  horsepower.  That,  I  understand,  is  the  original 
cost. 

Mr.  Finney.  No;  that  is  not  the  original  cost.  If  I  may  go  a  little 
bit  further,  I  will  lay  the  foundation  for  an  answer  to  that  question. 

A  water  power  may  cost  anywhere  from  $60  to  $200,  say,  per  horse- 
power of  installed  capacity.  You  have  a  water  plant  that  is  capable 
of  generating  10,000  horsepower.  Your  cost  for  dams,  flumes,  water 
wheels,  generators,  transmission  lines,  substations,  and  distribution 
lines  may  run  $200.  for  each  of  the  10,000  horsepower  of  capacity  that 
you  have,  or  a  $2,000,000  investment  for  the  water  power. 

Now,  that  $2,000,000  carries  certain  fixed  charges.  You  certainly 
can  not  get  money  in  the  water-power  business  under  6  per  cent ;  so 
that  $2,(WO,000  represents  $12  per  horsepower  as  carrying  charge  for 
it  as  investment  cnarge,  or  as  return  to  capital  for  money  borrowed 
to  build  the  plant.  In  addition,  there  are  of  course  transmission 
losses,  because  those  all  have  to  ngure  in.  There  are  the  operating 
expenses;  there  is  the  depreciation  charge,  the  amortization  charge, 
and  all  that  sort  of  thing,  that  would  bring  the  cost  of  that  horse- 
power up  to  a  point  where  it  might  not  be  able  to  compete  with  an 
efficient  steam  plant  using  coal. 

Now  all  of  these  companies  that  I  mentioned,  the  Georeia  Power 
Co.,  the  Southern  Power  Co.,  .the  North  Carolina  Electric  Power  Co., 
and  the  Pennsylvania  Power  Co.  operating  on  the  Susquehanna 
River — ^tihey  are  all  on  nonnavigable  streams. 

Mr.  SiNNOTT.  I  would  like  to  explain  my  question.  I  do  not  as- 
sume to  know  very  much  about  it.  I  am  reading  from  a  report  of 
our  State  engineer,  in  which  he  says : 

The  United  States  Ck)nsiil  Norton,  states  that  in  Sweden  the  cost  per  annual 
horsepower  developed  by  hydro-electrical  plants  is  apt  to  arrange  above  $13.40. 
In  Norway,  the  rates  vary  usually  between  $5.40  and  $10.70;  and  there  are 
some  cases  where  the  cost  Is  as  low  as  $4. 

I  do  not  understand  just  what  that  means. 
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Mr.  Finney.  That  is  the  price  this  company  charges  for  horse- 
power per  annum,  delivered  at  its  buss  bars. 

Mr.  SiNNOTT.  To  the  user? 

Mr.  Finney.  Yes,  to  the  user. 

Mr.  SiNNOTT.  What  is  j[our  cost? 

Mr.  Finney.  The  cost,  in  the  case  of  the  Southern  Power  Co.,  I 
would  give  as  $20  or  $22^  and  perhaps  $22.50  per  horsepower  fer  year. 
But  it  is  very  easy  to  point  out  just  where  that  difference  exists.  If 
in  the  United  States  we  have  an  investment  of  $200  per  horsepower 
of  installed  capacity,  we  can  see  at  once  if  we  borrow  money  to  build 
this  plant  with^  we  have  an  overhead  charge  for  capital  of  $12  per 
year  per  horsepower — $200  per  horsepower  capital ;  and  if  you  bor- 
row money  at  6  per  cent^  you  have  got  a  $12  charge  per  annum  per 
horsepower  there  for  your  money. 

Mr.  Sinnott.  That  is,  it  cost  you  $200,  and  you  have  to  borrow  the 
money  to  build  the  plant  ? 

Mr.  Finney.  Yes,  it  cost  $200,  which  at  6  per  cent  would  be  $12 
a  year,  as  investment  charge  for  the  cost  of  building  the  plant.  Then, 
in  addition  to  that,  we  have  all  the  other  overhead  charges  for  the 
maintenance  of  the  plant;  so  that  it  could  well  be  possible  in  such  a 
plant,  for  power  to  actually  cost  the  company,  either  at  the  switch- 
board or  at  its  distribution  line,  a  price  that  would  be  higher  than 
steam-generated  power. 

In  Norway  there  are  exceptional  conditions.  Norway  has  very 
high  heads;  it  has  large  storage  lakes.  The  higher  the  head,  of 
course  the  smaller  the  volume  of  water  that  you  have  to  use  for  a 
given  output  of  energy.  Heads  of  2,000  feet  are  not  uncommon  in 
Norway,  located  right  on  the  shores  of  the  deep  waters  of  the  Nor- 
wegian shore  line. 

Mr.  Sinnott.  He  further  states  this: 

To  produce  power  by  steam  costs  from  $40  to  $180  per  horsepower  per 
annum,  depending  upon  the  size  of  the  plant,  with  coal  at  $4  per  toe. 

Mr.  Finney.  Well,  there  is  no  such  cost  in  the  United  States,  with 
coal  at  $4  a  ton.  There  is  no  such  cost,  even  in  the  smallest  power 
development  you  could  cite. 

Mr.  Kent.  Is  it  your  opinion  that  the  average  cost  of  installation 
per  horsepower  would  be  over  $200? 

Mr.  Finney.  No  ;  I  think  it  would  be  under  $200,  but  I  think  an 
average  installation  charge  would  not  be  far  from  $150  in  the  United 
States.  We  have  very  low  heads  and  very  large  volumes  of  water  to 
deal  with  and  control,  and  our  construction  work,  our  dams,  etc.. 
must  be  of  enormous  size  and  enormously  expensive  when  compared 
with  the  small  diverting  dams  which  the  high  heads  usually  permit. 
Then  we  have  abnormal  floods  here.  We  have  practically  no  system 
of  storm-water  control  in  the  United  States.  You  take  the  company 
building  the  dam  at  Chattanooga,  at  Hales  Bar  on  the  Tennessee 
Eiver.  It  had  to  provide  for  flood  waters  56  feet  above  the  level  of 
thte  dam  at  high-water  periods.  It  had  not  only  to  provide  for  that 
and  build  a  structure  tnat  would  stand  that,  but  it  had  to  put  in 
three-stage  turbines,  so  that  the  high  water  would  not  absolutely 
drown  them  out  and  prevent  them  from  developing  any  power  at  all 
in  times  of  high  water.  They  have  three  stages  there,  so  that  when 
water  gets  very  high  they  can  use  the  top  turbine;  when  it  gets 
lower  they  can  use  the  middle  turbine,  and  so  on. 
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Mr.  Raker.  If  they  did  not  have  this  flood  water  from  their  water- 
shed, they  would  be  very  much  better  oflp? 

Mr.  Finney.  If  they  did  not  have  this  flood  water,  they  would 
have  an  even  flow.  Chattanooga  is  a  striking  example  or  a  case 
where  water  power  is  not  a  bonanza.  It  has  taken  eight  or  nine  years 
to  build  the  Chattanooga  plant.  It  has  cost  them  somewhere  around 
$9,000,000,  where  the  oriffinal  estimate  was  $3,000,000,  and  they  come 
now  to  the  point  where  they  have  a  completed  plant,  which  they  have 
finally  finisned,  and  they  find  no  market  for  the  power.  The  Uhatta- 
nooga  market  is  absolutely  preempted  by  another  company  whose 
power  comes  from  another  stream,  and  it  has  absolutely  the  entire 
market. 

Now,  I  want  to  continue,  if  I  may,  with  these  streams  in  the  East 
to  which  I  have  referred.  They  are  all  on  nonavigable  streams,  or 
the  bulk  of  them  are.  ^  They  are  all  unrestricted,  except  as  they  may 
be  controlled  by  public-service  commissions.  They  are  unrestricted 
as  to  development,  at  least,  but  nearly,  if  not  all  of  them,  are  strictly 
regulated  in  respect  to  their  rates  and  service.  They  all  effectively 
serve  the  public.  They  are  all  anxious  to  get  business  in  their  respec- 
tive localities.  They  are  all  law-abiding,  self-respecting  corpora- 
tions, trying  to  make  (and  in  many  cases  not  maMng  it)  a  decent 
showing  of  profit  as  one  function;  but  as  quite  as  important  a  func- 
tion, they  are  all  seeking  to  upbuild  and  make  prosperous  the  com- 
munities they  serve,  because  the  communities  they  serve  are  absolutely 
the  communities  from  which  they  make  their  living,  and  they  must 
serve  them ;  they  must  upbuild  them,  if  they  are  to  make  any  profit. 

Properly  considered,  hydroelectric  development  must  be  classed  in 
importance,  in  utility,  and  in  value  with,  if  indeed,  not  put  ahead 
of,  the  country's  transportation  systems,  its  community  water-supply 
sy?tem,  its  interurban  and  urban  railways,  its  communication  sys- 
tems of  telegraph  and  telephone — all  of  these  are  great  public 
utilities,  it  is  true,  but  they  are  even  more  great  national  upbuilders 
and  necessities,  growing  as  the  Nation  grows,  and  designed  to  serve 
for  all  time  the  varied  needs  and  demands  of  the  Nation. 

Present  civilization  demands  all  of  these  things  at  the  hands  of 
some  agency  of  operation.  Whether  that  agency  be  national.  State, 
or  municipal,  or  private  capital,  these  enterprises  will  always  live. 

Consider  briefly  the  fundamental  fact  underlying  water-power 
development : 

Of  the  35,000,000  horsepower  in  our  streams,  some  6,000,000 
horsepower  has  been  developed  in  24  years,  since  1890,  when  alternat- 
ing-current development  oegan  to  create  the  transmission  art. 
Niagara  Falls,  the  best  known  water  power  on  earth,  was  put  to 
work  in  about  1893,  and  a  substantial  amount  of  the  po^^r  developed 
there  and  available  for  use  still  remains  unsold.  This  is  cited  to 
show  the  very  slow  upbuilding  of  the  power  market  even  under  the 
most  favorable  conditions — and  certainly  the  most  favorable  condi- 
tions in  this  country  exist  at  Niagara  Falls. 

Mr.  Raker.  What  do  you  mean  by  saying  that  only  a  part  of  the 
developed  energy  at  Niagara  Falls  has  been  used  ? 

Mr.  Finney.  I  mean  they  still  have  power  to  sell  at  Niagara  Falls. 

Mr.  Babxr.  What  proportion  of  it  has  been  used? 

Mr.  FiNNET.  I  mean  to  say  that  of  the  750,000  horsepower  that 
they  have  the  legal  right  to  develop  a  substantial  part  of  that  750,000 
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horsepower  has  not  been  sold;  they  can  not  develop  the  whole  power 
of  the  stream,  you  see. 

Mr.  Raker.  Because  thev  do  not  want  to  develop  it? 

Mr.  Finney.  No;  it  is  because  they  have  not  got  the  market  for 
it,  because  the  industries  have  never  come  to  take  the  power,  and 
because  the  transmitted  commodity,  the  field  served  by  the  trans- 
mitted commodity,  will  not  absorb  the  extra  amount  of  power. 

Mr.  Raker.  Suppose  they  were  compelled,  within  a  reasonable 
time — say  a  year  or  a  year  and  a  half— to  develop  750,000  horse- 

Sower;  would  it  be  an  advantage  to  the  community  to  have  them 
o  it? 

Mr.  Finney.  No  ;  it  would  be  a  waste  of  money ;  you  would  be  tying 
up  a  large  amount  of  money  from  which  no  returns  oould  be  expected. 

Mr.  Raker.  There  would  be  no  use  for  it? 

Mr.  Finney.  No  ;  there  would  be  no  use  for  it. 

Mr.  Church.  This  may  be  foreign  to  the  subject  under  discussion, 
but  I  have  a  curiosity  to  learn  aoout  it:  What  is  the  horsepower 
capacity  of  Niagara  Falls?    Have  you  any  idea  what  it  is? 

Mr.  Finney.  About  3,000,000  or  3,500,000  horsepower.  But  about 
750,000  horsepower  is  to  be  the  ultimate  development,  because  no  one 
can  get  any  further  right  to  develop  the  water  power.  But  there  will 
come  a  time  when  the  total  flow  of  Niagara  will  be  used  for  power, 
I  believe. 

Mr.  Raker.  How  much  horsepower  has  been  developed  at  Niagan 
Falls  up  to  the  present  time? 

Mr.  Finney.  I  should  say  there  is  close  to  500,000  horsepower,  on 
both  the  Canadian  and  the  United  States  sides. 

This  slow  upbuilding  of  the  power  market  is  a  real  problem, 
which  nearly  all  hydroelectric  developments  face  in  all  parts  of  the 
Nation,  already  served  and  usually  well  served  by  efficient,  well  de- 
signed, and  economical  steam  plants.  Twenty-seven  millions  horse- 
power in  steam  is  used  in  the  Nation — ^to  displace  this  or  other  fuel- 
generated  power  with  electric  power  is  wholly  impossible  perhaps  for 
centuries. 

.  The  popular  conception  that  water  powers  yield  excessive,  dispro- 
portionate profits  is  wholly  wrong — the  conception  springs  from  the 
idea  that  the  water  is  itself  the  power,  costing  nothing,  and  that  the 
expenses  of  operation  are  nominal,  while  the  operating  income  is 
large. 

When  it  is  realized  that  the  investment  is  very  large  and  is  not 
confined  to  the  dams  and  powerhouses ;  that  the  distribution  system 
represents  in  many  hydroelectric  developments  the  larger  part  of  the 
total  investment,  and  that  this  total  investment  is  from  four  to  six 
times  that  required  for  a  steam  plant  of  equal  size,  one  can  see  that 
the  return  to  capital  invested  in  the  more  expensive  hydroelectric 
development  is  an  expense  comparable  in  amount  with  and  can 
readily  exceed  the  cost  of  coal  in  a  steam  station.  This  return  to 
capital  is  not  profit,  and  without  the  prospect  of  it  capital  can  not 
be  secured. 

A  man  who  borrows  money  at  6  per  cent  and  who  takes  the  6 
per  cent  and  turns  it  over  to  the  man  from  whcMn  he  got  his  money 
nas  made  not  a  penny  on  the  transaction.  Ketum  to  capital  can  be 
rightly  considered  as  profit. 
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And,  as  I  have  said,  without  the  prospect  of  that  return  capital 
can  not  be  secured. 

It  is  stated  that  increased  capital  required  in  hydroelectric  develop- 
ment can  readily  exceed  the  cost  of  coal  in  a  steani  plant.  This  is  true 
because  of  the  greatly  increased  efficiencies  possible  in  modern  boil- 
ers, turbogenerators,  etc.,  and  is  true  in  spite  of  the  fact  that  coal  is 
slowly  rising  in  price,  for  the  art  of  producing  power  from  steam 
is  progressing  at  a  rate  so  much  more  rapid  than  that  at  Which  the 
Ijnce  of  coal  is  rising  that  the  cost  of  steam-produced  power  is  con- 
tinually falling. 

It  is  equally  true  in  respect  to  oil  and  gas  engines,  which  are  to-day 
such  efficient  producers  or  power  as  to  present  a  most  serious  menace 
to  transmittea  hydroelectrical  energy. 

In  no  business'  do  the  risks  and  hazards  appear  more  formidable. 
During  construction  the  works  are  constantly  subject  to  serious  dam- 
age by  abnormal  floods. 

If  I  may,  I  will  pass  around  to  the  members  of  the  committee  some 
pictures  of  the  completed  hydroelectric  plants  in. the  South  that  I 
have  just  been  talking  about  (handing  around  pictures). 

One  can  readily  grasp  the  enormous  hazard  that  the  building  of 
such  a  plant  presents  during  the  course  of  two  or  three  years,  m  B; 
given  stream. 

The  hazards  are  not  confined  mainly  to  floods.  There  may  be 
faulty  bottoms  for  the  dams,  whereby  cost  may  be  very  materially  in- 
creased beyond  the  original  expectations  and  financing. 

When  once  the  plant  is  completed  there  remains  perpetually  the 
menace  of  uncontrollable  floods,  of  lightning,  sleet,  and  wind,  in 
addition' to  the  risk  which  a  failure  in  developing  a  market  for 
power  involves  to  an  enterprise  which  can  not  be  moved  and  which 
in  many  cases  must  seek  through  the  industrial  development  of 
the  surrounding  territory  a  market  for  its  product,  and  this  prod- 
uct a  commodity  the  production  of  which  is  also  the  act  of  sale. 

You  connect  up  a  load  to  a  hydroelectric  station,  and  the  mere 
act  of  generation  of  your  power  is  the  act  of  selling.  You  do  not 
store  a  single  particle  of  energy  at  any  time.  Your  plant  grinds 
out  just  what  is  demanded,  and  the  meter  registers  just  that  de- 
mand and  no  more. 

The  present  view  held  by  most  people — and  by  legislators,  in  my 
opinion — ^is  that  the  present  desire,  in  formulating  a  policy,  is  to 
accomplish  the  following  results:  First,  to  prevent  rights  in  per- 
petuity; second,  to  prevent  monopolization;  and  third,  to  insure 
fair  rates  and  good  service  to  the  consumers. 

With  all  of  these  things  I  am,  in  common  with  all  enlightened 
people,  in  complete  accord.  The  solution  is  not  difficult,  if  we 
can  get  down  to  fundamental  principles — ^because  I  do  not  believe 
that  any  one  now  believes  in  rights  m  perpetuity.  I  would  be  the 
last  man  to  stand  here  and  argue  for  it. 

No  sensible  man  considers  or  fears  the  possibility  of  monopoliza- 
tion of  water  power,  other  than  its  natural  monopolistic  feature, 
if  under  regulation;  and  no  sound  thiidcing  man  can  maintain  that 
unfair  rates  or  monopolization  are  possible  where  the  corporation 
is  regulated  by  an  efficient  public  service  ccMnmission  as  to  servic>e, 
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rates,  and  earnings  and  where  it  almost  invariably  meets  with  the 
competition  of  steam  and  other  fuel-generated  power. 

The  phase  of  the  problem  in  which  the  indiscriminate  use  of 
water  power  as  a  public  utility  is  being  considered  is,  to  my  mind, 
the  small  and  relatively  unimportant  portion  of  water-power  de- 
velopment, for  it  deals  almost  wholly  with  a  retail  use  of  power,  in 
all  of  which  cases  it  must  either  compete  directly  with  steam  or 
other  fuel-generated  electrical  energy  or  depend  largely  for  satis- 
factory service  upon  such  auxiliary  steam  or  other  fuel  power 
generated  at  the  point  of  distribution.  Let  me  cite  a  concrete  case, 
universally  applicable:  In  the  public  utilities  of  Washington  we 
have  : 

First.  The  water  supply,  conducted  by  the  District.  Washington 
will  always  require  water  and  some  agency  for  supplying  it.  This 
agency  will  always  have  to  be  supplying  new  money  for  exten- 
sions, and  to  the  end  of  time  this  is  true. 

Second.  Washington  has  a  gas  plant.  It  is  quite  safe  to  say  that 
Washington  could  not  do  witnout  gas.  for  present  civilization  de- 
mands it,  and  either  in  the  hands  oi  the  present  owners  of  the 
plant  or  its  successors  gas  will  always  be  furnished,  and  the  fur- 
nishing of  it  will  require  extensions  and  new  money  from  year 
to  year. 

Third.  Electric  power  and  lights  and  railway  service  are  furnished 
by  still  another  corporation.  Washington  will  always  need  electric 
lights,  electric  power,  and  street-car  service,  and  either  in  the  hands 
of  the  present  owners  of  these  utilities  or  in  the  hands  of  their 
successors,  this  service  must  be  given  and  new  monev  must  be  put 
into  it  from  year  to  year  and  from  day  to  day  in  oraer  to  keep  up 
with  the  growing  demands  of  the  community.  All  of  these  utilities 
efficiently  regulated  by  the  public-service  commission  of  the  District 
would  mean  efficient  service  at  fair  rates  for  all  time. 

Now,  suppose  the  electric  plant  here  wanted  to  utilize  the  water 
power  at  (jreat  Falls,  which  they  own  I  am  told.  If  the  project  is 
commercially  feasible  the  company  would  raise  the  several  millions 
of  dollars  required  to  build  a  plant,  build  its  transmission  lines,  and 
utilize  the  water  power  there  generated  as  a  part  of  its  existing 
system.  If  there  is  enough  water  power  so  generated  to  take  care 
of  the  power  demands  in  Washington  its  present  steam  plants  could 
be  shut  down  in  whole  or  in  part,  thus  saving  fuel,  and  used  mainly 
as  a  necessary  standby  in  case  of  failure  of  the  water  power  or  of 
the  transmission  lines. 

The  mere  fact  that  the  company  has  water  power  as  a  part  of  its 
system  does  not  change  the  character  of  the  enterprise  as  a  public 
utility,  does  not  in  the  least  prevent  effective  rate  regulation,  doe? 
not  mean  that  the  company  or  the  community  expects  to  put  the 
water-power  plant  at  Great  Falls  would  continue  to  operate  so  long 
time  ^^ether  that  period  is  50  years  or  more,  because  in  some  hands, 
whether  it  be  in  the  Washington  company  or  some  other  agency,  this 
water-power  plant  at  Great  Falls  would  continue  to  operate  so  long 
as  there  is  any  water  available  for  the  generation  of  power,  and  so 
long  as  it  remains  a  commercially  profitable  proposition.  It  is  this 
sort  of  enterprise  that  has  been  held  in  mind  by  nearly  every  legis- 
lator dealing  with  water  power,  but  the  fact  must  not  be  forgotten 
that  nearly  every  legislator  has  also  had  in  mind  a  plant  whioi 
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could  be  discontinued  at  the  end  of  an  agreed  period,  when  the  facts 
are,  that  it  could  not  be  so  discontinued  without  disaster  to  the  com- 
munity which  it  serves,  and  which  no  community  would  be  likely  to 
permit. 

I  desire  to  call  particular  attention  to  a  phase  of  the  problem 
which  has  had  practically  no  consideration  by  legislators,  and  this 
is  what  might  oe  termed  the  "  discriminate ''  use  of  water  power, 
in  which  the  comments  that  have  been  made  previously  in  this  state- 
ment apply  with  all  the  greater  truth  and  force,  for,  as  I  see  it,  this 
discriminate  use  covers,  perhaps,  as  much  as  75  per  cent  of  the  avail- 
able water  power  of  the  Nation,  this  percentage  being  a  careful  esti- 
mate of  the  power  in  navigable  streams  and  on  the  public  domain 
so  remote  from  centers  of  civilization  that  it  is  not,  and  perhaps  will 
not  be  for  hundreds  of  years,  of  any  large  value  as  a  transmitted 
commodity. 

I  say  that  150,000  volts  is  perha^  the  limit  of  voltage  that  can  be 
used  for  electrical  transmission.  When  we  realize  that  this  potential 
is  carried  on  structures  like  that  [indicating]  on  aluminum  or  copper 
wires,  over  territory  like  that  [indicating]  for  two  or  three  hundred 
miles  at  a  cost  of  perhaps  $20,000  a  mile  for  transmission  lines  and 
structures,  and  that  with  150,000  volts  we  have  almost  reached  the 
limit  of  the  dielectric  strength  of  air,  I  think  we  are  justified 
in  sayins  that  150,000  volts  is  the  limit  of  voltage  that  can  .be  used. 
Above  that  potential  air  breaks  down.  It  is  not  any  longer  an  in- 
sulator, and  the  electricity  will  discharge  from  one  wire  to  the  other, 
or  from  the  wire  to  the  ground. 

Mr.  Raker.  You  say  that  this  system  of  which  you  have  presented 
the  nicture  here  cost  about  $20,000  per  mile? 

Mr.  Finney.  Yes ;  about  $20,000  per  mile  of  line. 

Mr.  Rakeb.  It  carries  how  much  voltage? 

Mr.  Finney.  It  carries  135,000  volts,  and  was  designed  for  150,000. 

Mr.  Raker.  And  that  is  about  the  limit? 

Mr.  Finney.  One  hundred  and  fifty  thousand  volts,  I  should  say, 
would  be  the  limit  of  possible  potential  that  could  be  used  for 

Mr.  Raker.  What  is  the  highest  carried  in  any  place  in  the  world? 

Mr.  Finney.  The  Big  Creek  development  in  California  is  designed 
for  150,000  volts,  and  is  now  operating  at  135,000 ;  that  is  the  highest 
in  the  world.  At  lower  voltages  we  would  find  the  cost  of  wire  to  be 
so  high  that  it  would  be  prohibitive.  So  we  get  into  these  high  po- 
tentials, not  only  to  cut  down  the  cost  of  material  composing  the 
transmission  lines,  but  also  we  cover  wider  areas;  and  I  say  that  the 
limit  has  about  been  reached.  No  matter  how  much  additional  ex- 
pense you  go  to,  you  could  not  use  a  much  higher  potential  than 
150,000  volts. 

And  if  we  should  take  a  radius  of  150  to  200  miles  from  a  given 
water  power  it  would  seem  that  we  might  be  able  to  serve  the  com- 
munity within  this  circle  efficiently  and  fairly  satisfactorily,  but  in 
all  cases  not  as  effectively  and  in  many  cases  not  so  cheaply  as  the 
same  community  could  be  served  by  local  steam  plants  generating 
electricity  at  the  point  of  distribution. 

I  designated  this  large  amount  of  remote  water  power  as  a  source 
for  national  industrial  upbuildinjj,  and  to  make  my  point  clear  this 
upbuilding  is,  in  my  mind,  subdivided  into  three  general  classes : 
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First,  irrigation  of  and  lands  and  dewatering  of  swamp  lands.  It 
is,  of  course,  well  known  that  the  previously  employed  gravity  sys- 
tem for  irrigation  of  arid  lands  has  about  reach^  the  limit  of  pos- 
sible use  and  that  future  irrigation  of  arid  lands  in  the  West  depends 
upon  transmitted  electricity  or  other  power  for  pumping  purposes. 
It  is  the  highest  use  to  which  power  can  be  put,  in  my  opinion. 

And  of  course  it  is  going  to  assume  much  importance  in  connection 
with  the  dewatering  of  the  swamp  lands  of  this  section  of  the 
country  [indicating]. 

Second,  the  electrification  of  steam  roads.  The  time  will  come 
within  perhaps  a  few  years  when  the  great  arteries  of  transportation 
throughout  the  United  States  must  fe  electrified  and  where  a  very 
large  amount  of  remote  water  power  of  the  character  above  desig- 
nated could  be  effectively  used,  particularly  in  the  mountain  regions 
of  the  West. 

Third,  and  of  great  importance,  is  industrial  manufacturing  de- 
velopment, depending  on  cheap  power  and  only  possible  when  cneap 
power  is  available,  such  as  the  fixation  of  nitrogen,  the  refining  of 
metals,  the  making  of  steel,  the  creation  of  the  electro-chemical  in- 
dustry, all  of  these  being,  comparatively  speaking,  just  in  their  in- 
fancy. While  all  these  discriminate  uses  have  certain  things  in  com- 
mon, I  should  like  to  dwell  upon  them  a  little  in  detail. 

The  demand  for  power  in  irrigation  and  dewatering  absolutely 
hinges  upon  the  clear  and  reasonable  provision  of  perpetual  service. 
No  one  in  the  Nation  expects  to  create  or  permit  a  condition  of  pur- 
posely making  at  the  end  of  50  years  or  a  similar  period  a  desert  out 
of  a  prosperous  agricultural  community,  so  that  the  putting  of  water 
on  arid  lands  and  the  upbuilding  of  a  prosperous  agricultural  com- 
munity because  of  it  must  mean  that  the  agency  used  for  pumping 
water  must  have  perpetual  activity. 

The  right  to  water  must  run  with  the  land.  This  is  clearly  recog- 
nized in  existing  law. 

The  electrification  of  steam  railroads  is  in  the  same  category.  The 
railroad  is  a  utility  which  will  always  live  because  national  life  de- 
pends on  it.  It  can  not  face  the  enormous  expense  of  a  change  in 
motive  power  unless  this  change  carries  with  it  the  assurance  of 
ability  to  obtain  electric  power  at  the  hands  of  a  reliable  agency  for 
all  time. 

You  could  not  expect  the  investment  of  an  amount  of  money,  per- 
haps quite  equal  to  what  the  railroads  have  invested  to-day,  m  new 
form  of  motive  power  when,  at  the  end  of  50  years,  somebody  would 
have  the  right  to  say:  "This  must  stop;  you  must  change  back  to 
steam  locomotives. ""    They  can  not  take  that  chance. 

Now,  all  of  these  things  are  also  true  when  we  consider  the  use  of 
electric  power  for  the  third  class,  namely,  the  industrial  use  of  elec- 
trically developed  water  power  which  utilizes  a  water  power, Just  as  it 
would  build  and  utilize  a  boiler  house  as  a  part  of  a  manufacturing 
business,  which  presumably  will  always  contmue  if  its  product  is  one 
that  civilization  demands,  as  in  the  case  with  nitrogen,  say. 

Rut  a  still  further  condition  in  respect  to  these  projects  is  true  and 
important,  because  this  industrial  development,  such  as  nitrogen,  de- 
mands cheap  power  and  locates  itself  wnere  power  is  cheapest  It 
can  only  be  created  by  cheap  power,  and  for  this  class  of  business  the 
water  powers  of  the  United  States  face  sharp  competition  with  water 
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powers  anywhere  in  the  world.  It  is  obvious  that  unnecessary  re- 
strictions, whether  they  be  in  the  form  of  limited  tenure,  charges  for 
grants,  or  other  unnecessary  limitations  and  regulations,  simply  act 
to  drive  awa^  from  the  United  States  users  of  water  power  now  going 
to  waste,  which  enterprses  would  be  welcomed  with  open  arms  were 
they  to  offer  to  locate  in  the  United  States  and  use  coal  for  their 
power. 

They  would  be  rightly  welcomed  too  because  they  are  great  na- 
tional upbuilders,  creators  of  new  products,  or  by  new  methods  mak- 
ing old  products  at  radical  reductions  in  cost. 

The  Chaibman.  Do  you  think  that  because  we  want  those  indus- 
tries to  come  here,  that  we  ought  to  give  them  a  perpetual  grant  ? 

Mr.  Finney.  Please  let  me  finish,  Mr.  Chairman.  Of  course  I 
have  said  in  advance  that  I  do  not  believe  in  granting  rights  in 
perpetuity. 

The  Chaibman.  I  thought  you  were  complaining  just  now  about 
a  50-year  tenure  ? 

Mr.  FiNKKT.  I  am.  But  I  will  make  a  point  later  on  that  that 
will  perhaps  appeal  to  ^ou. 

The  Chaibman.  All  right ;  you  may  proceed. 

Mr.  Finney.  Such  an  enterprise  as  this  must  have  power,  if  not 
in  perpetuity,  at  least  for  a  term  of  years  that  will  justify  a  great 
industrial  establishment  in  which  the  development  of  the  power 
itself  is  but  a  fraction  of  the  investment  required,  coupled  as  it  is 
with  the  upbuilding  of  industrial  cities  with  all  their  varied  activi- 
ties in  turn  dependent  upon  the  industry.  But  why  should  they  ever 
die?  Under  what  qonditions  can  we  reasonably  assume  that  the 
making  of  steel  by  electricity  is  something  that  will  be  later  frowned 
upon  or  that  the  manufacture  of  the  valuable  electro-chemical  and 
electro-metallurgical  products  shall  suddenly  stop  because  they  are 
undesirable  things?  Is  it  not  wholly  reasonable  to  suppose  that  they 
will  grow  in  importance  and  in  value  and  in  desirability  as  the  Nation 
grows? 

This  is  not  a  plea  for  grants  in  perpetuity,  but  use  in  perpetuity, 
and  grants  in  perpetuity  are  radically  different  things.  I  can  not  be- 
lieve that  it  is  beyond  our  power  to  promptly  provide  a  means  for 
the  former  without  necessarily  creating  the  latter,  for  there  is  no 
reason  why  the  agency  of  operation  can  not  change  whenever  the 
Nation  itself  thinks  it  is  desirable  to  change  it,  under  conditions  that 
are  only  conditioned  upon  fairness  to  industry  and  capital. 

Nor  IS  it  a  plea  for  monopoly. 

We  have  heard  it  said  time  and  again  here  that  water  power  is  a 
natural  monopoly.  It  is  just  like  the  telephone.  There  is  no  reason 
in  the  world  why  we  should  have  two  companies  trying  to  do  the 
same  thing.  It  is  a  tax  on  the  people,  and  an  unnecessary  tax  on  the 
people.    A  regulated  monopoly  is  the  solution  of  the  problem. 

But  if  all  the  water  powers  of  the  United  States  were  devoted  to 
useful  work  widely  diversified,  both  as  to  kind  and  location,  the 
qpestion  of  monopoly  of  water  power  may  not  be  seriously  con- 
sidered. 

Nor  is  unrestricted  or  unregulated  use  of  water  desirable — it  may 
be  that  cham^  in  national  life  and  operation  in  the  decades  that  are 
before  the  lotion  may  demand  national  ownership  and  operation  of 
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5ill  water  powers.  When  that  time  comes  the  remedy  lies  in  the 
Ifation's  hands  as  and  in  the  same  manner  it  would  acquire  other 
property  it  needs — ^by  purchase.  Until  that  time  comes,  it  is  surely 
national  wisdom  to  encourage  by  every  legitimate  means  eveiy  l^iti- 
mate  use  thereof,  on  the  basis  of  utmost  liberality  to  capital,  under 
such  terms  as  will  not  permanently  discourage  the  investment  in  this 
hazardous  field  of  industry  of  the  billions  of  dollars  required  for 
development. 

Legislation  on  this  subject  to  be  effective  must  be  based  on  sound 
economics  and  sound  engineering. 

It  must  be  based  on  stability  and  on  security  to  capital;  on  fairness 
and  good  faith  between  the  sovereign  and  the  grantee;  and  last  but 
not  least,  on  justice  to  the  community  or  a  section  of  country  to  be 
served ;  because,  after  all,  it  is  the  community's  loss,  and  only  in  part 
the  Nation's  loss,  that  this  tremendous  economic  waste  really  most 
seriously  affects. 

Now,  what  I  have  said  covers,  I  believe,  absolutely  fundamental 
principles  and  sound  engineering.  I  have  performed  my  duty  to  the 
institute,  and  the  institute  very  cordially  welcomes  an  opportunity  of 
putting  these  fundamentals  before  the  committee;  because  I  quite 
agree  with  the  chairman  that  it  is  the  largest  problem  which  we  have  to 
settle.  The  tariff,  the  currency,  everything  else,  fades  into  insignifi- 
cance beside  it.  I  do  not  apprehend  that  what  you  are  going  to  do 
here  is  the  final  word  on  this  matter;  but  I  do  believe  that  until  we 
recognize  the  three  factors  that  make  up  the  water-power  problem, 
that  the  Nation  only  contributes  a  part  of  it  and  a  very  small  part  of 
it,  and  that  the  balance  of  it  is  money  and  brains,  and  that  the  less 
we  talk  about  "unearned  increment''  and  charges  and  tenure  and 
Federal  or  State  rights,  and  the  little  irritating  factors,  the  quicker 
we  are  going  to  get  a  policy  that  will  last,  and  a  policy  that  will 
permit  development.  If  the  institute  has  contributed  to  bring  about 
anything  of  that  kind,  we  will  feel  very  much  gratified. 

I  will  now  be  very  glad  to  answer  any  questions  in  my  own  proper 
person. 

The  Chairman.  I  was  going  to  ask  you  two  or  three  questions  about 
the  salient  points  in  the  bill.  Have  you  one  of  these  bills  before  you 
(H.  R.  14893)  ? 

Mr.  Finney.  I  have  not. 

The  Chairman.  Well,  suppose  you  take  a  copy  of  the  bill,  and  we 
will  follow  it  through,  section  by  section,  in  a  hurried  way,  and  see 
just  what  your  views  are.  You  have  heard  it  discussed  here  in  the 
corrmittee,  of  course. 

Mr.  Finney.  Yes ;  I  have  heard  it  discussed. 

The  Chairman.  Yes ;  you  know  what  the  salient  points  of  the  bill 
are  pretty  well? 

Mr.  Finney.  Yes,  sir. 

The  Chairman.  Would  you  make  it  mandatory  upon  the  Secretary 
of  the  Interior  to  grant  a  lease,  without  leaving  any  discretion  in  the 
Secretary  as  to  whether  he  should  do  so? 

Mr.  Finney.  That  is  a  hard  question  to  answer.  I  should  say  thit 
if  we  knew  that  the  Secretary  of  the  Interior  was  always  going  to  be 
Mr.  Lane — ^^  No."  I  do  think  it  would  be  wise,  unless  we  are  going 
to  turn  over  a  tremendous  amount  of  responsibility  to  an  executive 
officer,  to  put  a  direction  in  the  bill  as  to  wnat  he  is  going  to  do. 
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The  Chairman.  There  would  be  numerous  cases  of  hardship  if  that 
were  done,  would  there  not,  as  a  result  of  mandatory  provisions  of 
thai  sort? 

My.  Finney.  I  can  see  none  there  except  from  a  possible  conflict 
between  users  of  water.  , 

The  Chairman.  That  is  where  it  would  come  in. 

Mr.  Finney.  What  I  have  in  mind  is  that  this  bill  compels  a  man 
to  go  to  the  State  and  bargain  with  the  public-service  commission  of 
that  State,  and  that  the  State  could  determine  what  was  the  most 
beneficial  use  of  the  water  in  tiiat  particular  case. 

The  Chairman.  But  they  would  not  have  anything  to  do  with  the 
use  of  the  dam  site  on  public  lands  ? 

Mr.  Finney.  Well,  do  not  let  us  get  confused.  Do  not  let  us  con- 
sider this  dam  site  as  a  part  separate  and  distinct  from  the  water. 
The  whole  thing  is  a  complete  entity,  Mr.  Chairman,  and  I  think 
that  one  of  the  real  misconceptions,  or  some  of  the  misconceptions, 
that  grow  out  of  this  is  the  failure  to  consider  this  thing  from  a  broad 
standpoint  of  a  system  that  is  a  public-service  system;  that  is,  fur- 
nishing a  public  utility.  You  can  not  say — or  you  ought  not  to  say — 
that  this  little  plant  here  [indicating]  stands  by  itself,  because  it  does 
not;  it  is  not  much  of  a  plant  if  it  stands  by  itself. 

The  Chairman.  I  understand  that,  and  so  far  as  the  physical  com- 
bination is  concerned  there  is  no  longer  any  controversy  about  that. 

Mr.  Finney.  Oh,  absolutely  none. 

The  Chairman.  But  that  ought  to  be  distinguished  from  a  combi- 
nation for  fixing  the  prices — raising  the  rates. 

Mr.  Finney.  Well,  of  course,  I  do  not  stand  for  that  any  more 
than  you  do. 

The  Chairman.  Passing  over  that,  down  to  the  question  of  tenure, 
do  you  think  that  the  period  ought  to  be  unalterably  fixed  at  50 
years? 

Mr.  Finney.  Absolutely. 

The  Chairman.  As  distinguished  from  having  a  maximum  and 
leaving  it  to  the  Secretary  of  the  Interior  in  each  case  ? 

Mr.  Finney.  I  think  you  should  absolutely  make  it  50  years. 

The  Chairman.  But  at  the  beginning  of  your  remarks  you  were 
complaining  about  making  a  limit  of  50  years.  What  period  do  you 
think  would  be  wholly  adequate? 

Mr.  Finney.  I  do  not  think  any  fixed  period  would  be  wholly 
adejjuate.  If  there  is  one  thing  that  has  broken  down  in  the 
United  States  it  is  this  limited-term  franchise  idea.  I  do  not  know 
of  anything  more  embarrassing  or  that  has  caused  more  real  difficulty 
to  a  public  utility  than  the  ending  of  its  franchise  period.  It  is 
whoUy  wrong  from  any  economic  standpoint  to  expect  a  public  serv- 
ice to  be  discontinued  or  to  be  turned  over  to  some  other  agency  or  to 
end  without  any  provision  for  turning  it  over  to  some  other  agency 
*t  the  termination  of  a  definite  periSi,  whether  that  be  50  or  100 
years.   I  think  that  is  wrong  intnnsically. 

The  Chairman.  Well,  just  a  moment;  we  have  not  very  much  time. 
We  will  dwell  on  each  of  these  provisions  hurriedly.  You  have 
heard  the  statement  as  to  the  magnitude  of  the  possible  water-power 
development  in  the  United  States  which  would  be  available  for  in- 
dustrial purposes  and  that  only  3  per  cent  of  it  has  so  far  been  devel- 
oped? ^     ^ 
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Mr.  Finney.  I  question  the  accuracy  of  those  figures,  Mr.  Chair- 
man. 
The  Chairman.  Well,  what  do  you  say  it  would  amount  to? 
Mr.  FiNNET.  I  should  say  that  we  probably  will  have  a.watcr- 

J)ower  development  in  the  next  100  years  of  not  more  tiian  60,000,000 
lorsepower. 

The  Chairman.  And  there  is  6,000,000  horsepower  in  existence 
now? 

Mr.  Finney.  Yes. 

The  Chairman.  Well,  we  have  figures  which  state  that  only  8  p^ 
cent  of  it  is  in  existence  now. 

Mr.  FiNNBT.  Well,  6,000,000  horsepower  is  3  per  cent  of  200,000,000. 

The  Chairman.  Your  estimate  would  be  that  in  the  next  100  years 
the  bluest  possible  amount  to  be  developed  would  be  how  much? 

Mr.  JFiNNBY.  Sixty  million  horsepower. 

The  Chairman.  Sixty  million  horsepower  and  there  is  6,000,000  in 
use  now ;  so,  according  to  your  figures,  only  one-tenth  of  it  has  been 
developed  ? 

Mr.  FiNNBY.  That  is  true,  as  I  see  it. 

The  Chairman.  Now,  if  you  were  a  member  of  this  committee,  or 
a  Member  of  Congress,  would  you  feel  like  saddling  upon  the  Nation 
a  lease  for  water  power,  indeterminate  in  character,  so  that  the  Gov- 
ernment could  not  recapture  it  or  take  it  awaj  from  the  lessees,  turn 
it  over,  and  relet  it  for  the  benefit  of  the  public  ? 

Mr.  Finney.  No,  sir;  I  would  not.  I  think  the  right  of  recapture 
ought  to  be  in  every  bilL 

The  Chairman.  Yes. 

Mr.  FiNNBY.  But  I  think  that  the  right  of  recapture  ought  to  be 
within  reasonable  bounds,  for  the  public  needs,  the  public  necessities, 
and  not  for  the  purpose  of  turning  over  to  some  other  lessee  to  do  the 
same  thing  you  are  permitting  the  present  lessee  to  do,  unless  the  pres- 
ent lessee  is  misusing  it. 

The  Chairman.  Ot  course,  it  is  inconceivable  that  the  Government 
would  ever  want  to  take  it  away  from  one  lessee  and  turn  it  ova*  to 
another  unless  the  first  lessee  was  abusing  the  right. 

Mr.  Finney.  Well,  it  is  not  inconceivable  at  lul. 

The  Chairman.  Why? 

Mr.  Finney.  When  we  see  the  amount  of  rumpus  that  is  being 
raised  to-day  about  the  Keokuk  Dam,  and  what  the  Supreme  Court 
did  with  the  Chandler-Dunbar  property,  it  is  not  inconceivable  at  all 
that  we  would  get  into  very  serious  dimculty. 

The  Chairman.  Those  were  not  leases,  were  they? 

Mr.  Finney.  One  was  a  revocable  lease ;  the  other  is,  of  coarse, » 
different  thing. 

•  The  Chairman.  Those  were  not  leases  where  the  rights  of  the 
parties  were  fixed  and  determined.  There  would  be  no  revocable 
feature  here  unless  for  cause 

Mr.  Finney  (interposing).  Well,  I  have  no  objection  whatever 
to  a  bill  that  would  give  a  fixed  tenure  of  certainly  not  less  than  50 
years,  because  I  do  not  believe  that  60  vears  is  any  too  long;  I  do  not 
believe  that  26  years  is  any  too  long  for  the  upbuilding  of  the  ordi- 
nary market.  It  takes  a  long  time  to  build  up  the  market  A  man 
does  not  start  in  with  a  10,0W-horsepower  plant  and  a  10,000-horse- 
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power  load.  He  does  not  ordinarily  begin  that  way.  But  I  feel  that 
the  Govei-nment  should  have  the  right  to  fecaptufe  at  the  end  of  that 
period  if  it  wanted  to,  for  some  public  need  or  some  municipal  need, 
It  may  be.  It  may  be  that  the  Government  itself  wants  to  gd  into 
the  water-power  business  at  the  end  of  50  years. 

The  Chairman.  Well,  you  would  at  least  reserve  in  the  Govern- 
ment the  right  to  fix  rates  at  that  tim^;  would  you  not  want  to  reserve 
the  rights  to  adjust  rates  at  the  end  of  50  years? 

Mr.  FiNNBT.  I  do  not  think  so. 

The  Chairman.  You  do  not  think  so?  You  would  favor  passing 
a  bill  fixing  the  rate  now  at  a  certain  fixed  sum  and  would  allow  that 
to  run  indefinitely? 

Mr.  Finney.  Do  you  mean  a  charge  for  the  water  right? 

The  Chaibman.  The  royalty ;  yes. 

Mr.  PiNNEY.  Oh,  well,  that  is  a  different  proposition;  I  thought 
you  meant  the  rate  to  the  consumers. 

The  Chaibman.  No. 

Mr.  SiNNOTT.  Do  you  not  think  that  the  Government  should  fix 
the  rate  to  the  consumers  now  and  hereafter — ^both? 

Mr.  Finney.  I  think  the  public-service  conmiissions  in  the  various 
States  can  do  that;  I  do  not  see  how  the  Government  could  do  it. 

Mr.  SiNNOTT.  You  mean  the  United  States  Gt)vemment  itself 
could  not  ? 

Mr.  Finney.  Yes;  the  United  States  Government  could  not.  I 
think  the  rates  and  the  service  ought  to  be  supervised  by  State  com- 
misions. 

The  Chairman.  Well,  for  instance,  take  the  royalty;  there  has 
been  something  said  here  in  the  record  by  some  of  the  witnesses  to 
the  effect  that  we  ought  to  put  this  25  cents  a  horsepower  and  leave 
it  that  way. 

Mr.  Finney.  Other  countries  do  it  and  find  it  a  satisfactory  solu- 
tion of  the  question — Norway,  for  example. 

The  Chairman.  But  they  do  not  make  indeterminate  grants  or 
indeterminate  leases,  do  they? 

Mr.  Finney.  They  make  much  longer  leases  than  50  years.  They 
make  grants  in  perpetuity — some  or  those  countries;  Norway,  for 
instance,  has  granted  a  certain  company  a  grant  of  300,000  norse- 
power  in  perpetuity. 

The  Chairman.  Is  that  a  recent  grant? 

Mr.  Finney.  That  is  a  recent  grant.  Then,  I  think,  they  charge  so 
much  per  horsepower,  for  200,000  or  300,000  horsepower  additional. 
But,  as  I  understand  it,  that  company  has  300,000  horsepower 
granted  to  them  in  pepetuity.  And,  as  I  understand  it,  in  Canada, 
where  there  is  1,000,000  horsepower  to  be  developed  at  one  site,  the 
company  building  it  is  doing  so  under  a  title  in  fee,  and  the  Cana- 
dian Government  gets  nothing  for  it  as  rentals. 

The  Chairman.  What  I  am  trying  to  get  at  is,  would  you,  or  would 
you  not  reserve  the  riffht  in  the  FeSeraT  Government  to  fix  the  con- 
ditions at  the  end  oi  the  50-year  period,  under  which  either  that 
lessee  shall  take  or  any  other  lessee  shall  take  the  rights? 

Mr.  Finney.  That  is,  the  right  to  recapture,  do  you  mean  ? 

The  Chairman.  Well,  you  might  call  it  that. 

Mr.  Finney.  Is  that  not  what  it  is  intended  to  be  ? 
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The  Chaibman.  Not  the  way  I  put  it ;  I  do  not  think  so.  Afy  ques- 
tion was,  Would  you  or  would  you  not  reserve  in  the  Federal  Govern- 
ment the  right  to  make  new  conditions,  new  terms,  a  new  lease,  new 
rates,  and  everything  new  at  the  end  of  every  60  years? 

Mr.  Finney.  No;  I  would  not,  Mr.  Chairman,  bcause  if  the 
concern  is  operated  under  public  service  commission  regulation  for 
50  years,  what  condition  is  going  to  happen  at  the  end  of  49  years 
that  is  going  to  make  a  new  rate  or  a  new  lease  with  different  con- 
ditions necessary. 

The  Chaibman.  Well,  you  might  say,  with  what  propriety  can  the 
committee,  without  making  a  grant  which  is  in  effect  perpetuity,  not 
reserve  the  right  to  do  that? 

Mr.  Finney.  That  is  substantially  true.    But  I  am  talking  about  & 

Eerpetual  use.  I  do  not  care  about  what  agency  operates  the  utilities; 
ut  at  some  hands  these  dams  that  are  bemg  built  on  the  non- 
navigable  streams,  and  these  dams  that  are  being  built  on  the  navi- 
gable streams,  or  out  on  the  public  domain — they  will  always  be 
there;  there  is  no  power  in  the  world  that  is  going  to  drive  them 
away;  they  are  serving  a  useful  purpose,  and  that  is  just  why  I  think 
people  misapprehend  the  situation 

Tne  Chairman  (interposing).  Well,  the  right  to  recapture,  and 
the  right  to  fix  conditions,  does  not  imply  the  right  to  stop  the 
machinery.  It  merely  gives  the  Government  an  opportunity  to  force 
the  company  to  treat  those  who  use  the  commodity  lurnishea  by  them 
decently  and  properly. 

Mr.  Finney.  Well,  is  not  the  company  already  under  that  restric- 
tion if  it  is  regulated  at  the  hands  of  the  State  public  utilities  com- 
mission ? 

The  Chairman.  Well,  some  of  the  States  do  not  seem  to  have 
any,  and  in  the  case  of  some  of  the  States,  we  do  not  know  whether 
they  have  any  or  not. 

Mr.  Finney.  Well,  I  would  reserve  that  right  to  the  Federal  Gov- 
ernment if  the  States  are  not  doing  it. 

The  Chairman.  Some  are  doing  it,  and  some  are  not. 

Passing  from  that  over  to  section  2,  page  2,  of  the  bill,  what  do 
you  think  about  that  limitation  which  prescribes  that  not  more  than 
50  per  centum  of  the  output  can  be  sold  to  any  one  concern! 

Mr.  Finney.  I  do  not  see  the  use  of  it  at  all,  Mr.  Chairman. 

The  Chairman.  You  do  not  think  that  is  necessary? 

Mr.  Finney.  I  do  not  think  that  is  necessary.  I  think  that  many 
of  these  projects  could  not  be  financed  if  you  limited  the  use,  in  the 
first  place.  The  mere  fact  that  there  is  a  sale  for  50  per  cent  of  the 
power  to  a  certain  concern,  for  example,  may  mean  that  the  project 
can  be  financed  and  put  into  effect.  Any  man  who  wants  to  put  in 
a  hydroelectric  station  is  looking  for  big  users ;  he  is  looking  for 
some  users  that  can  at  least  guarantee  interest  charges  on  his  bonds 
or  help  largely  toward  it.  I  think  that  is  intruding  in  business  to  an 
unwarranted  extent  and  an  unnecessary  extent,  because  I  do  not  sw 
any  possible  benefit  that  could  accrue  from  it.  The  delivery  of  49 
per  cent  to  one  man  would  be  lawful  under  this  provision,  would 
it  not. 

The  Chairman.  Yes.  Or,  in  the  jud^ent  of  the  Secretary  of  the 
Interior,  the  power  company  may  sell  it  all  to  one  party.  But  can 
you  not  see  that  there  would  be  cases  where  little  cities  or  municipali* 
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ties  might  suffer  if  a  selfish  water-power  company  were  disposed  to 
sell  the  entire  commoditv  to  some  concern  far  removed  and  thereby 
absolutely  destroy  that  local  community;  and  have  we  not  had  the 
same  thing  practiced  on  us  by  railroad  companies,  to  the  destruction 
of  local  communities? 

Mr.  Finney.  Well,  I  am  not  an  authority  on  railroad  rates. 

The  Chairman.  Well,  I  will  eliminate  that  part  of  the  question, 
then;  I  am  not  an  authority  on  them,  either.  But  I  have  seen  that 
done. 

Mr.  Finney.  But  we  can  see  that  a  company  that  is  being  regulated 
by  a  State  commission  would  either  have  to  serve  its  community  for 
all  kinds  of  purposes,  every  proper-  demand  for  power,  or  get  out  of 
business. 

The  Chairman.  Then,  your  answer  to  that  question  is  that  the 
local  public-utility  commission  ought  to  handle  that;  is  that  your 
answer? 

Mr.  Finney.  That  is  so;  State  regulation  as  to  rate  smcl  service 
would  govern  that. 

The  Chairman.  Very  well.  Passing  to  the  last  part  of  section  4 
of  the  bill,  what  do  you  think  of  Mr.  Pierce's  suggestion,  striking  out 
lines  13  to  15,  inclusive,  which  prohibits  the  sale  and  delivery  of 
power  to  a  distributing  company  except  upon  the  written  consent 
of  the  Secretary  of  the  Interior,  and  to  insert  in  lieu  thereof  the  lan- 
guage he  has  suggested  permitting  mortgages? 

Mr.  Finney.  I  do  not  see  how  they  coiud  finance  such  a  project 
without  that  provision. 

The  Chairman.  Do  you  think  there  is  any  danger  in  putting  that 
in — ^that  the  original  taker  might  allow  all  the  water  power  to  get 
into  the  hands  of  one  person  through  a  fictitious  mortgage  arrange- 
ment? Is  there  a  possibility  of  that,  or  do  you  care  to  express  an 
opinion  upon  that  point? 

Mr.  Finney.  My  answer  to  that  is  that,  if  that  is  done,  it  does  not 
hurt  anybody. 

The  Chairman.  Your  theory  is  that  a  monopoly  of  water  power, 
under  regulation,  is  a  proper  thing,  I  remember? 

Mr.  Finney.  Yes  sir;  under  regulation. 

The  Chairman.  All  right.  We  spoke  a  moment  ago  about  section 
5  of  the  bill,  and  I  doubt  .whether  we  can  accomplish  anything  by 
further  debating  it. 

Passing  now  to  page  4 — at  the  bottom  of  page  4 — I  dpubt  if  we  can 
accomplish  anything  by  discussing  that  further. 

What  do  you  think  of  giving  the  original  lessee  a  preference  right 
to  take  the  lease  at  the  end  of  the  term,  whether  it  be  60  years  or 
otherwise? 

Mr.  Finney.  I  think  he  ought  to  have  that. 

The  Chairman.  You  think  he  ou^ht  to  have  that? 

Mr.  Finney.  I  can  not  conceive,  if  a  man  has  built  up  a  property 
by  satisfactory  service  to  the  community,  why  it  should  be  taken 
away  from  him  and  given  to  some  other  lessee.  I  can  see  that  the 
Government  might  want  it  itself;  but  to  say  that  a  going  concern 
and  a  prosperous  concern  can  be  turned  over  to  some  omer  man,  who 
will  not  do  any  better  and  probably  will  not  do  as  well  as  the  first 
man,  there  is  no  more  reason  for  tnat  than  there  is  for  taking  any 
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other  property  away  from  him,  even  though  paid  for,  and  passing 
it  over  to  someone  else. 

The  Chairman.  What  do  you  think  of  that  provision  on  page  5. 
section  7,  of  the  bill  ? 

Mr.  Finney.  As  to  contracts  extending  beyond  the  life  of  the 
lease? 

The  Chaibman.  Yes. 

Mr.  Finney.  Well,  that  is  intended  to  take  care  of  a  very  serious 
condition. 

The  Chairman.  No,  that  is  not  the  one;  the  one  on  page  5,  line  8; 
what  doy  ou  think  of  Mr.  Pierce's  suggestion  to  that  ? 

Mr.  Finney.  Providing  for  the  appi'oval  by  the  public-service 
commission  of  such  contracts? 

The  Chairman.  Yes. 

Mr.  Finney.  That  is  intended  to  cure  a  very  serious  condition. 
These  western  power  projects  absolutely  are  demanded  by  irrigation 
people.  People  want  to  irrigate  lands,  and  no  man  would  be  justi- 
fied in  going  out  and  taking  up  a  section  out  there  and  putting  water 
on  it  for  a  few  years ;  he  must  be  assured  that  the  water  rignt  runs 
with  his  land,  or  he  really  does  not  make  a  home;  he  is  just  a  tenant 
at  the  will  and  at  the  pleasure  of  some  official,  who  may  tell  him  to 
get  off  whenever  he  wants  to  by  taking  his  water  right  away. 

The  Chairman.  Have  you  nad  an  opportunity  to  examine  die 
bill  as  perfected  and  amended  by  Mr.  Pierce  ? 

Mr.  Finney.  Yes ;  I  have. 

The  Chairman.  Do  you  think  the  bill  as  amended  would  be 
workable  ? 

Mr.  Finney.  I  think  it  would  be  absolutely  workable/ 

The  Chairman.  Do  you  think,  as  originally  introduced,  it  would 
not  be  workable  ? 

Mr.  Finney.  I  think  the  bill  as  originally  introduced,  while  in- 
tended to  meet  its  title,  it  does  not  do  it.  It  is  entitled  ^^A  bill  to 
provide  for  the  development  of  water  power,"  and  so  on. 

Now,  I  do  not  believe  that  it  would  be  possible  under  the  bill  as 
introduced  to  develop  a  single  water-power  project  on  the  western 
lands.  And  I  say  that  with  all  due  deference  to  the  Department  of 
the  Interior,  the  Secretary,  and  his  subordinates,  who  are  really  try- 
ing to  do  somethinj^.  They  are  really  trying  to  cure  the  present  un- 
satisfactory conditions.    But  the  bill  does  not  do  it. 

The  Chairman.  Let  us  get  at  that  proposition  more  fully.  You 
do  recognize  the  necessity  for  some  legislation,  do  you  not? 

Mr.  Finney.  Absolutelv. 

The  Chairman.  You  think  that  the  revocable  permit  plan,  under 
the  act  of  1901,  is  very  unsatisfactory,  do  you  ? 

Mr.  Finney.  It  is  very  unsatisfactory,  to  say  the  least. 

The  Chairman.  And  you  think  that  under  a  proper  bill  great 
development  could  be  had  ? 

Mr.  Finney.  I  do,  sir;  I  think  there  is  a  very  large  amount  of 
water  power  that  could  be  developed  with  safety  to  every  public 
interest. 

The  Chairman.  Just  in  a  word — ^what  are  the  two  or  three  things 
in  that  bill  that  would  scare  capital  so  that  they  would  not  take  up 
the  water-power  project?    That  is  in  section  5,  is  it  not? 
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Mr.  FiNNBY.  Yes, 

The  Chairman.  That  is  the  worst  one? 

Mr.  Finney.  No;  the  first  one,  the  power  of  making  the  leases* 
'*  Under  general  reflations  to  be  fixed  by  him  " — ^the  Secretary  oi 
the  Interior.  I  thimc  that  is  just  as  bad  as  anything  else,  and  perhaps 
worse  than  anything  else  in  the  bill. 

The  Chairman.  Well,  let  us  get  at  that  and  take  it  up  where  you 
leave  it.  If  Secretary  Lane  and  his  associates  fix  up  a  set  of  regu- 
lations that  are  not  workable,  that  are  so  onerous  and  so  heavy 
handed  that  it  will  not  be  practicable  to  work  under  them,  of  course 
nobody  will  touch  the  thing,  will  they  ? 

Mr.  Finney.  No. 

The  Chairman.  Then  will  not  that  of  necessity  bring  about  a  re- 
vision of  those  rules  immediately,  so  far  as  tlie  law  will  permit  the 
Secretary  of  the  Interior  to  revise  them? 

Mr.  Finney.  No;  I  do  not  think  so.  Have  we  not  been  working 
for  some  years  past  to  try  to  bring  about  a  revision  of  the  law  ? 

The  Chairman.  But  you  have  no  law  on  the  subject  now. 

Mr.  Finney.  Well,  we  would  not  have  any  better  law  under  this 
bill — I  mean  so  far  as  it  makes  for  development.  A  bill  to  provide 
for  the  development  of  water  power  ought  to  be  liberal  enough  so 
that  the  development  can  be  made. 

Now,  this  committee  is  seriously  trying  to  bring  about  develop- 
ment; so  is  the  Secretary  of  the  Interior.  And  j^et  uie  Secretary  two 
years  ago,  or  a  year  ago  got  out  a  set  of  regulations — and  this  is  not 
a  criticism  of  tne  Secretary — ^but  he  got  out  a  set  of  regulations  on 
the  Pend  Orielle  proposition,  which  was  advertised  as  a  solution 
of  the  water-power  question — ^and  not  a  stroke  of  work  has  yet  been 
done  under  those  regulations.    The  men  can  not  finance  the  project. 

And  the  Secretary  was  seriously  trying,  earnestly  trying,  to  make 
in  that  contract  a  workable  contract  between  his  department  and  the 
applicant. 

Now,  this  is  another  attempt  to  do  the  same  thing,  Mr.  Chairman, 
but  it  does  not  do  it,  in  the  opinion  of — in  my  personal  opinion,  at 
least. 

The  Chairman.  Are  the  present  regulations  of  the  department  as 
onerous  as  they  have  been,  or  has  there  been  any  change  recently  in 
them? 

Mr.  Finney.  Well,  I  am  talking  about  the  reflations  that  I  know 
most  about — ^the  Pend  Orielle  regulations.  1  have  not  seen  any- 
thing since  that  which  would  show  that  they  are  handling  the  subject 
in  a  fairer  or  broader  way. 

The  Chairman.  All  right ;  you  may  proceed. 

ilr.  Finney.  But  the  part  tnat  I  object  to  in  this  particular  clause 
in  the  bill  is  this:  Suppose  I  go  out  on  the  public  domain.  Mr. 
Leiffhton  was  describing  a  process  of  acquiring  water  rights,  and 
perhaps  he  left  the  impression  that  very  little  money  and  very  little 
time  is  necessary  to  ^et  thein  together. 

But  he  left  out  entirely  the  fee  to  the  engineer;  he  did  not  say  any- 
thing about  the  engineer  who  would  pass  on  these  things,  or  the  large 
amount  of  engineering  plans,  etc.  That  in  itself  would  greatly 
iBcrease  the  expense. 
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A  man  goes  out,  we  will  say,  and  discovers  a  water  right.  He  sees 
the  way  in  which  the  stream  flows  from  one  level  to  another,  and  it 
looks  to  him,  as  a  layman,  to  be  a  good  thing — and  a  good  many  of 
these  projects  are  discovered  by  laymen ;  some  of  them  are  engineered 
by  laymen.     [Laughter.] 

He  stakes  out  his  discovery  stakes,  and  the  first  thing  he  does  is  to 
hire  some  engineer  to  go  up  there  and  make  a  report  If  he  hires  a 
good  engineer  he  begins  to  pile  up  engineer's  fees  very  quickly.  The 
engineering  involved  in  some  of  tnese  projects  takes  years. 

For  instance,  we  have  been  purchasing  water  rights  in  the  South. 
My  company  began  about  four  years  ago  on  the  plan  to  develop 
260,000  horsepower  down  there.  I  venture  to  say  that  we  have  spent 
$1,000,000  in  engineering,  and  we  are  not  through  yet  We  have  had 
a  field  force  of  20  or  30  men  in  that  one  company  for  two  or  three 
years,  working  out  all  the  engineering  details  of  that  large  develop- 
ment. 

Now,  the  man  Who  has  the  project  does  all  that ;  he  puts  up  money 
for  options;  or  he  might  have  to  buy  some  portions  of  land  for 
strategic  purposes;  and  he  comes  down  here  to  the  Secretary  of  the 
Interior  with  a  large  investment — every  dollar  that  he  has  got  himself 
or  can  borrow  from  his  friends — behind  him.  And  the  project  is 
only  in  part  engineered  at  that ;  because  when  the  man  goes  to  New 
York  or  Boston  to  borrow  his  money  to  develop  it,  after  he  has  got  his 
rights  from  the  Secretary  of  the  Interior,  the  capitalists  say  to  him: 
"  This  project  has  to  be  passed  on  by  our  engineers,  and  John  Jones, 
your  engineer,  is  a  fine  fellow  locally,  and  he  doubtless  knows  all 
about  it;  but  we  want  our  own  engineers  to  pass  on  this." 

He  does  not  come  down  to  the  Secretary  of  the  Interior  with  just 
empty  hands.  He  has  put  in  perhaps  years  of  work,  or  months  of 
vrork,  and  large  sums  oi  money  to  get  his  water  rights  going,  and  he 
comes  down  and  asks  the  Secretary  of  the  Interior  for  a  permit 

The  present  Secretary  of  the  Interior  would  deal  with  that  man 
fairly  and  squarely.  But  the  objection  that  I  would  have  to  the  plan 
is  that  the  next  Secretary  of  the  Interior  might  not  do  it,  or  the  next 
one  after  that;  if  this  same  man  ca^^e  to  the  department  after  he 
had  got  his  first  development,  and  he  has  gone  beyond  the  capacity 
of  his  first  plant  and  wants  to  develop  these  other  plants  and  be 
applies  for  additional  rights — not  to  Secretary  Lane,  but  to  somebody 
Tvho  had  succeeded  hii)^ ;  and  the  conditions  that  the  Secretary  at  that 
time  would  impose  on  that  man  might  be  such  as  to  entirely  wipe  out 
his  project;  they  might  be  so  onerous  and  so  unfair  that  the  man 
could  not  use  the  right  Of  course,  he  could  turn  to  steam  to  get  his 
power;  we  can  always  say  that;  he  does  not  have  to  take  it;  ne  can 
turn  to  steam. 

The  Chairman.  Well,  that  would  not  be  an  answer  to  his  appli- 
cation, of  course. 

Mr.  Finney.  No;  certainly  not  But  he  does  not  develop  his  water 
power.  Legislation  in  order  to  effectively  bring  about  the  develop- 
ment of  water  power  must  be  fair,  and  you  can  not  legislate  to  comp«I 
investment;  you  can  not  legislate  that  I  have  got  to  put  my  money  in 
water  power. 

And  when  you  talk  about  the  function  of  these  bankers — ^you  know 
some  people  object  very  seriously  to  the  banker  coming  in  and  bond* 
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ing  these  properties.  How  are  you  going  to  get  fifteen  or  twenty  mil- 
lion dollars  for  the  Southern  Grower  Co.,  for  example,  unless  you  go 
to  the  banker,  who,  after  all,  is  not  the  final  man  who  makes  the 
investment  ?  He  sells  these  bonds  to  you  and  to  me  and  to  other  in- 
\estors.  These  water  powers  are  not  owned  by  the  great  interests; 
they  are  owned  by  the  widows  and  the  orphans,  the  people  who  have 
invested  their  money. 

And  that  is  the  way  it  would  be  in  the  West.  Those  projects  would 
not  be  owned  by  great  interests.  The  common  stock  might  be,  but 
the  bonds  would  not;  the  only  things  that  had  a  lien  on  the  properties 
would  be  owned  by  the  people  of  the  communities,  or  by  the  New 
England  widows  and  orphans. 

Mr.  Kent.  But  the  stock  is  what  directs  the  company  and  manages 
its  policy,  is  it  not  ? 

Mr.  Finney:  My  dear  sir,  the  stock  must  direct  the  company;  the 
bonds  represent  borrowed  money,  and  not  profit,  Mr.  Kent. 

Mr.  Kent.  I  know  that;  but  you  were  talking  about  the  companies 
being  in  the  hands  of  the  widows  and  the  orphans. 

ilr.  Finney.  Well,  the  companies  must  be  in  the  hands  of  the  men 
who  upbuild  them. 

Mr.  I^ENT.  Undoubtedly. 

Mr.  Finney.  These  men  upbuild  the  company,  it  is  true;  but  it  is 
still  truer  that  they  are  upbuilding  the  communities  that  they  serve. 

Mr.  Kent.  I  am  not  disputing  the  proposition  as  to  the  upbuilding, 
but  you  just  got  into  a  contradiction  and  I  merely  called  your  atten- 
tion to  it. 

The  Chaikman.  Now,  let  us  return  to  the  practical  situation  pre- 
sented, so  far  as  this  legislation  is  concerned,  and  get  Mr.  Finney's 
views.  The  only  thing  that  you  now  have  is  the  revocable  permit 
under  the  act  of  1901,  is  it  not,  Mr.  Finney? 

Mr.  Finney.  Yes,  sir. 

The  Chairman.  And  that  is  unsatisfactory  because  the  Secretary 
can  come  along  and  cut  you  off  at  any  time  ? 

Mr.  Finney.  Yes. 

The  Chaikman.  And  what- the  water-power  people  would  like  to 
have  would  be  a  ^ant  in  perpetuity  ? 

Mr.  Finney.  No,  sir;  I  will  have  to  contradict  that  idea;  I  do  not 
believe 

The  Chairman  (interposing).  Well,  the  general  appeal  of  all  of 
you  gentlemen  borders  very  close  on  that. 

Mr.  Finney.  No,  sir ;  you  misunderstood  me. 

The  Chairman.  Well,  what  would  you  want  then! 

Mr.  Finney.  I  think  we  ought  to  have  a  fixed  tenure  for  a  certain 
definite  period. 

The  Chairman.  For  how  many  years? 

Mr.  Finney.  Fifty  years. 

The  Chairman.  All  right;  we  have  that  provision  here  in  the 
biU. 

Mr.  Finney.  I  think  we  ought  to  have  the  right  to  occupy  the 
property  for  any  further  period  until  the  Federal  Government  comes 
m  and  says,  "  We  want  this  for  our  use  " ;  or  until  the  State  comes 
in  and  says,  "  We  want  this  for  our  use." 

The  Chairman.  All  right;  we  understand  your  position  on  that 
point.   What  about  the  fixing  of  the  royalty  or  of  the  rental ! 
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Mr.  Finney.  I  do  not  think  that  makes  any  difference. 

The  Chairman.  What  do  you  say  about  the  adjustment  or  provid- 
ing of  new  conditions  at  the  50-year  intervals;  would  you  or  would 
you  not  save  that  right  to  the  Federal  Government  ? 

Mr.  Finney.  I  would  save  it  for  some  one  authority;  I  would  not 
save  it  for  two.  I  do  not*  think  the  Federal  Government  has  any- 
thing to  do  with  it,  if  the  State  is  doing  it. 

The  Chairman.  You  do  not  think  that  the  Federal  Government 
has  anything  to  do  with  that — with  the  conditions  that  we  lay  down 
for  our  own  property?  I  think  that  right  of  the  Government  is 
conceded  by  every  lawyer  who  has  appeared  here  before  the  com- 
mittee. 

Mr.  Finney.  Well,  when  I  said  that  you  have  not  anything  to  do 
with  it,  I  did  not  mean  that  you  did  not  have  the  right  to  do  it.  I 
think  the  Federal  Government  has  the  right  to  do  anything  it  pleases. 

The  Chairman.  With  its  own  property? 

Mr.  Finney.  Yes;  with  its  own  property.  Whether  that  right 
be  reasonably  exercised  or  unreasonably  exercised  does  not  make 
any  difference 

The  Chairman.  Yes. 

Mr.  Finney.  Except  as  it  bears  on  whether  you  are  going  to  en- 
courage or  discourage  water-power  development. 

The  Chairman.  Well,  I  agree  with  you  on  thut.  What  would  you 
say  about  giving  the  State  or  the  municipality  using  the  right,  at  the 
end  of  the  period  of,  say  50  j^ears,  to  take  over  the  property  ? 

Mr»  Finney.  I  should  consider  that  for  a  public  necessity,  a  public 
need — that  they  would  exercise  it  if  there  were  a  public  demand: 
and  the  State  itself  ought  to  determine  whether  that  State  needs  it 

The  Chairman.  Would  you  be  willing  to  have  the  law  and  the 
lease  so  fixed  that,  at  the  end  of  the  50-year  period,  if  the  public  in- 
terest demanded  it^  they  could  take  it  over? 

Mr.  Finney.  Yes;  under  conditions  which  would  give  the  man 
back  what  he  put  into  the  project;  not  to  confiscate  his  project 

The  Chairman.  No;  to  take  it  back  by  repurchase.  This  bill  pro- 
vides for  the  repurchase,  at  actual  costs,  so  that  the  water  power  and 
water-power  plants,  if  any  there  be,  would  come  back  to  the  Govern- 
ment in  the  event  of  retaking. 

Mr.  Finney.  That  is  only  a  part  of  the  provisions  of  that  section, 
Mr.  Chairman.  The  bill  provides  that  the  Government  upon  such 
a  repurchase  shall  pay  "  The  actual  costs  of  rights  of  way,  water 
rights,  lands  and  interests  tlierein  purchased  and  used  by  the  lessee 
in  the  generation  and  distribution  of  electrical  energy  under  the 
lease." 

The  Chairman.  Well,  you  would  not  think  it  advisable  for  th* 
lessee's  interest,  or  the  water-power  people's  interest  generally,  to  let 
the  Government  have  the  right  to  take  back  part  of  it  and  I'eject 
some  of  it? 

Mr.  Finney.  No;  because  you  have  got  two  different  properties 
here  at  two  different  prices,  and  there  are  two  different  methods  of 
arriving  at  the  prices. 

The  Chairman.  No. 

Mr.  Finney.  Yes;  you  have. 

The  Chairman.  As  the  bill  reads  it  provides  for  the  taking  of  the 
properties  at  actual  cost. 
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Mr.  FlNNBY.  Not  at  all ;  it  is  the  actual  cost  of  the  lands  and  the 
fair  valuation  of  the  other  property. 

The  Chaihman.  You  are  right  about  that.  Well,  what  do  you 
think  about  that? 

Mr.  Finney.  Well,  as  a  matter  of  fact,  the  actual  cost  of  rights  of 
way,  under  any  lease  proposed  under  this  bill,  would  be  nothing. 
You  are  leasing  lands  and  not  selling  it,  so  there  is  no  actual  cost 
under  it  If,  however,  this  clause  covers  right  of  way,  water  rights, 
lands,  and  interests  from  other  sources  than  the  Government,  I  do  not 
think  it  is  a  fair  provision. 

The  Chairman.  You  would  compel  the  Federal  Government  to 
pay  the  value  of  it  at  the  end  of  the  term  irrespective  of  how  great 
the  growth  had  been  ? 

Mr.  Finney.  I  think  so;  I  do  not  see  how  you  evade  the  obligation 
to  purchase  at  a  fair  value. 

The  Chaibman.  Do  you  think  such  a  provision  as  that  would  be 
in  the  public  interest? 

Mr.  Finney.  I  can  not  conceive  of  where  there  would  be  the  large 
unearned  increment  that  has  been  mentioned  here.  Certainly  the 
water  power  for  hundreds  of  years  is  not  going  to  be  sold  at  any 
higher  price  than  it  is  to-day.  The  whole  tendency  of  prices  is  to  go 
down  under  State  regulation ;  it  has  a  downward  trend,  and  we  can 
not  prevent  it.  We  are  going  finally  to  be  permitted  to  earn  per- 
haps 8  per  cent  on  our  investment  and  no  more.  Now,  where  is  any 
unearned  increment  going  to  come  from  a  project  that  can  earn  only 
so  much  money  ? 

The  Chaibman.  Don't  you  look  upon  both  water  power  and  elec- 
trical producing  as  being  in  its  infancy  now  ? 

Mr.  Finney.  No;  I  do  not.  Some  years  ago  I  heard  it  said  that 
any  nian  that  used  that  phrase  ought  to  be  himg,  because  the  industry 
is  a  pretty  good^sized  man.    It  is  not  in  its  infancy  by  any  means. 

The  Chairman.  Does  not  every  day  bring  forth  a  revelation  in 
the  use  of  electricity?  Just  scan  back  in  your  own  mind  a  few  years 
and  compare  with  the  present. 

Mr.  Finney.  Mr.  Chairman,  I  have  been  in  the  electrical  business 
for  30  years. 

The  Chaibman.  Just  review  that  30  years  for  a  moment  and  see 
if  you  want  to  hang  anybody  who  says  that  electricity  is  in  its  in- 
fancy. 

Mr.  Finney.  I  do  not  mean  any  personal  application  at  all. 

The  Chaibman.  I  know ;  I  understand  that.  I  am  just  following 
the  thought,  that  is  all. 

Mr.  Finney.  The  motor  that  was  used  30  years  ago  is  the  same  mo- 
tor in  principle  that  is  used  to-day.  We  have  adapted  it  to  new 
uses,  that  is  true,  but  we  are  not  doing  it  in  any  different  method 
than  we  did  30  years  ago.  The  principles  of  electricity  have  not 
changed  in  all  that  time.  We  are  building  better  machinery;  we  are 
transmitting  over  wider  areas;  we  are  building  larger  units;  but  a 
motor  that  was  built  30  years  ago  is  usable  to-day  and  is  probably 
just  as  good  a  motor  as  we  can  build  to-day  for  that  particular 
business. 

The  Chaibman.  The  automobile  that  you  bought  last  year  is  out 
of  fashion  this  year. 
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Mr.  Finney.  I  am  not  talking  about  automobiles;  I  am  talking 
about  electrical  appliances.  Of  course  there  are  improvements  nat- 
urally, because  we  have  progressed  in  the  30  years.  We  are  trans- 
mitting 150,000  volts  where  5  years  ago  if  anybody  had  said  snch 
would  oe  done  it  would  have  been  considered  a  wild  dream.  And  I 
am  not  stating  that  150,000  volts  is  the  limit  of  high  tension  that  can 
be  used  in  overhead  transmission  lines,  though  I  think  it  is.  But 
there  is  no  radical  change  that  can  take  place  in  the  utilization  of 
electrical  power.  It  is  water  driving  the  water  wheel  that  drives  the 
generator,  and  electrical  energy  is  generated;  and  it  is  not  energy, 
as  somebody  said,  taken  out  of  the  water. 

The  Chairman.  I  heard  that. 

Mr.  Finney.  It  is  electrical  energy  generated  by  the  power  of  fall- 
ing water  transmitted  over  wires  at  various  potentials  to  various 
points  of  distribution. 

Mr.  Raker.  I  am  foolish  on  some  things,  but  there  are  some  than 
I  am  not. 

Mr.  Finney.  I  do  not  think  anv  of  the  committee  said  it. 

Mr.  Thomson.  Some  of  these  conditions  that  you  have  described  as 
attached  to  hydroelectric  plants,  such  as  immobility  of  the  plant  itself 
and  drawbacks  incident  to  transmitting  power,  also  attaches  to  steam 
plants,  do  they  not  ? 

Mr.  Finney.  Not  to  that  extent,  sir,  because  the  steam  plant  is 
mobile.  You  can  locate  your  steam  plant  at  or  near  your  centers  of 
distribution.  The  steam  plant  represents  only  a  small  investment 
as  compared  with  the  hydroelectric  large  investment.  You  can  take 
up  the  boiler  and  engine  and  the  generator  and  move  it  somewhere 
else.  You  can  move  the  building  somewhere  else.  But  your  water 
power  is  a  permanent  fixture,  and  must  always  stay  right  there. 
That  is  the  point  I  wanted  to  make.  And  that  permanent  fixture 
may  be  200  miles  distant  from  the  market  that  can  be  served  by  a 
steam  plant  located  right  at  the  market. 

Mr.  Kent.  You  spoke  about  the  Government's  contribution  in  the 
way  of  water  as  being  a  comparatively  small  part  of  the  investment. 
a  small  part  of  the  business.  The  facts  are,  it  seems  to  me/as  I  think 
you  will  agree,  that  the  water  power  in  this  case  is  the  whole  soul  of 
the  investment,  without  which  the  investment  would  not  be  possible. 
It  is  not  a  question  of  what  proportion  the  Government  puts  in,  hut 
the  Government  holds  the  key  to  the  situation.  Now,  ought  or  ought 
not  the  Government  use  its  position  as  holding  the  key  to  the  situa- 
tion, being  sovereign  in  such  a  way,  to  retain  any  of  the  benefit? 

Mr.  Finney.  If  you  consider  that  the  general  benefit  is  furthered 
by  preventing  development,  that  is  true. 

Mr.  Kent.  No;  I  do  not  consider  that  for  one  moment. 

Mr.  Finney.  I  can  not  see,  Mr.  Kent,  wherein  the  Government  or 
the  people  benefit  by  a  policy  of  locking  up  these  rights. 

Mr.  Kent.  That  is  entirely  beside  the  point,  because  every  one  of 
us  wants  this  utilized ;  but  we,  holding  the  power,  do  not  see  why  we 
should  grant  extraordinary  profits  if  we  can  get  the  development 
with  less  profit.  It  is  just  a  question  of  what  our  rights  in  the  posi- 
tion are,  and  what  our  duties  are. 

Mr.  Raker.  Would  there  be  any  distinction  between  the  State 
having  the  right  of  eminent  domain  and  an  individual  or  a  company 
or  association  taking  the  State's  right  or  assuming  the  State's  right 


WATER  POWER  BILL.  259 

because  they  are  going  to  use  their  business  for  some  public  purpose, 
for  the  State  to  say  to  every  individual  that  assumed  that  sovereign 
power  of  the  State  that  we  are  going  to  hold  you  up  because  you 
want  to  cross  this  man's  land  over  here,  and  you  can  not  do  it  unless 
you  use  the  State's  right ;  to  charge  a  large  revenue  to  a  company  or 
the  individual  that  acquired  that  right  any  more  than  it  would  be 
for  the  National  Government,  if  you  wanted  to  cross  a  40-acre  tract 
of  land,  to  say  to  the  individual  that  wanted  to  go  into  the  electrical 
business  that  you  should  pay  for  this  right,  not  what  it  is  worth  to 
the  Government  or  to  the  public,  that  you  are  going  to  invest 
^10.000,000  in  here  and  we  are  going  to  charge  you  so  much  for  the. 
entire  investment  because  you  have  to  use  our  right  of  way  to  cross 
this  particular  tract  of  land  ?  Now  is  there  any  difference  between 
the  State  using  the  same  thing  it  has,  and  the  Government? 

Mr.  Finney.  Not  a  particle,  I  think,  sir. 

Mr.  Raker.  Now,  if  the  State,  with  everyone  who  comes  within 
the  purview  of  the  law  and  say  that  they  are  going  to  exercise  the 
State's  sovereignty,  the  right  of  eminent  domain,  they  subject  them- 
selves to  State  regulation  to  obtain  the  right  of  way  for  these  public 
functions,  do  they  not? 

Mr.  Finney.  Yes. 

Mr.  Raker.  Now,  the  difference  between  them  and  the  Federal 
Government  is  that  we  do  not  allow  the  right  of  eminent  domain 
over  the  lands  owned  by  the  Government,  do  we? 

Mr.  Finney.  We  do  not. 

Mr.  Raker.  And  instead  of  that  we  give  grants  to  certain  individ- 
uals who  may  apply,  or  leases,  and  this  bill  provides  for  irrevocable 
rights  under  the  lease  as  they  now  exist;  can  you  see  any  more  justi- 
fication in  the  Government  holding  up  an  individual  who  has  a  legiti- 
mate enterprise  and  charging  him  an  exorbitant  sum  for  it  than  you 
could  from  the  State  ? 

Mr.  Finney.  No,  sir. 

Mr.  Raker.  Is  there  any  difference,  any  reasonable  difference,  be- 
tween the  two  ? 

Mr.  Finney.  I  can  not  see  the  slightest  difference  in  reason.  If 
the  Government  wants  to  promote  water-power  development,  every 
one  of  these  irritations  that  are  in  the  mind  of  the  public  ought  to 
be  removed.  I  can  not  conceive  of  how  we  can  sit  down  here  and 
say  we  should  regulate  and  restrict  and  hamper  a  properly  regulated 
natural  monopoly,  like  water  power,  already  properly  regulated  at 
the  hands  of  the  State,  if  we  want  to  bring  aoout  development;  if 
we  impose  the  conditions  that  public-service  companies  must  make 
their  bargains  with  the  States  and  come  down  here  with  clean  hands, 
having  all  the  rights  that  the  State  has  conferred  upon  it,  and  ought 
to  confer  upon  it — and  it  is  the  matter  that  the  State  is  concerned  in 
getting  started — ^why  the  Government  should  impose  unnecessary 
restrictions  on  it  is  beyond  my  comprehension,  just  because  it  has  the 
right  to  do  it. 

Mr.  Kjent.  I  do  not  know  what  the  law  is  in  other  States,  but  I  am 
going  to  assume  that  it  applies  to  the  State  of  California,  and  I  want 
to  use  the  word  "  individual,"  so  there  will  not  be  any  complication  as 
to  corporations.  An  individual  can  not  build  a  railroad  in  Cali- 
fornia and  condemn  the  right  of  way — use  the  sovereign  power  for 
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condemnation.  Now,  because  it  condemns  across  a  piece  of  land  be- 
longing to  the  State,  would  you  say  that  the  State  ought  forever  to 
charge  an  exorbitant  price  for  that  right  of  way  to  the  individual  that 
wants  to  build  this  railroad? 

Mr.  Finney.  I  should  think  not,  if  it  wants  the  railroad  built. 

Mr.  Kent.  Well,  now,  the  same  way  with  reference  to  the  right  of 
way  across  the  State  land  for  a  hydro-electric  plant,  or  for  land  for 
its  dam  or  its  ditch  that  may  be  necessary  in  building  its  plant, 
should  the  State,  in  your  view,  charge  a  large  rental  or  a  large  royalty 
for  its  right  of  way  across  there  ? 

Mr.  Finney.  Not  if  it  wants  the  project  bu^t. 

Mr.  Baker.  Under  State  regulations,  the  State  would  only  get  a 
fair  value  of  the  land;  now,  isn't  that  right? 

Mr.  Finney.  Yes,  sir. 

Mr.  Raker.  Well,  now,  the  State  then  assumes — ^not  only  assumes, 
but  actually  controls — this  railroad,  built  and  run  by  an  individual 
or  by  a  corporation  or  association.  It  controls  the  question  of  charge 
of  the  individual  that  built  its  electric  plant. 

Mr.  Finney.  Yes. 

Mr.  Raker.  Now,  as  soon  as  that  is  done,  and  absolute  control  is 
maintained  by  the  State  over  that  individual  who  has  its  electric 
plant,  so  that  only  a  reasonable  and  fair  charge  can  be  made,  can 
anything  more  be  asked  ? 

Mr.  Finney.  I  do  not  think  so. 

Mr.  Raker.  Ought  anything  more  to  be  asked  ? 

Mr.  Finney.  I  do  not  think  anything  else  ought  to  be  asked. 

Mr.  Raker.  Now,  applying  the  same  to  the  Government,  ought  the 
Government,  from  your  viewpoint  as  a  citizen  now,  assuming  com- 
plete regulation  by  the  State  and  by  the  Government,  burden  an 
individual  who  desires  to  obtain  a  right  of  way  across  part  of 
the  Government  domain  for  the  purpose  of  establishing  an  electric 
plant? 

Mr.  Finney.  I  think  the  Government  could  well  afford  to  aitei- 
dize  about  75  per  cent  of  these  water-power  plants  to  get  them  into 
service;  not  only  give  it  to  the  man  free,  but  to  pay  something  to  get 
him  to  work,  because  I  believe  that  75  per  cent  of  the  water  horse- 
power in  the  United  States  is  going  to  be  forever  wasted  until  you 
bring  about  an  industrial  development  of  them,  for  industrial  pn^ 
poses,  that  you  have  almost  compelled  to  subsidize,  when  you  find 
that  the  water  powers  of  the  balance  of  the  world  are  much  more 
favorably  located. 

Mr.  Thomson.  If  this  were  a  court  I  would  object  to  the  gentle- 
man's question,  that  they  are  irrelevant  and  immaterial.  I  can  not 
see  that  we  are  getting  anywhere  so  far  as  the  facts  are  concerned. 
The  judge  is  developing  a  very  good  argument  for  certain  proposi- 
tions, but  we  are  not  gettin/^  facts. 

The  Chairman.  The  Chair  thinks  Judge  Raker  has  a  great  deal  of 
this  water  power  in  his  district,  and  he  is  very  keenly  interested  in 
it,  and  while  we  are  trying  to  get  through,  and  want  to  get  through* 
I  think  we  better  gfo  ahead. 

Mr.  FiNNBY.  Please  bear  in  mind  that  I  am  not  a  lawyer. 

Mr.  Raker.  I  am  not  going  into  the  law  at  all ;  I  am  not  talking 
about  that ;  I  am  talking  about  the  question  of  the  applicability  ana 
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the  principle  underlying.  All  this  is  of  interest  to  the  consumer, 
the  interest  of  the  Government,  or  the  interest  of  the  State,  as  the  case 
might  be.  I  was  asking  you  from  your  experience  as  an  engineer — 
that  is  what  I  am  trying  to  get  at — as  to  what  would  be  the  eventual 
result  if  a  charge  is  made  to  the  individual  or  company  that  obtains 
the  right,  and  in  addition  from  whom,  whether  or  not  it  would  go  to 
the  consumer  eventually  or  not.  That  is  what  I  am  trying  to  get  at 
or  will  be  before  I  get  through. 

ilr.  FlNNBY.  I  think  I  must  take  issue  with  Mr.  F*isher  on  that. 
I  can  not  see  where  else  it  could  go  but  to  the  consumer. 

Mr.  Baker.  Mr.  Pinchot  saia  it  did  not  go  to  the  consumer,  and 
these  men  have  had  some  experience,  ^nd  you  have  had  some  experi- 
ence. Now,  I  want  you  to  explain  to  us,  if  it  does  not  go  to  the 
consumer,  where  would  it  go  ? 

Mr.  Finney.  It  goes  to  the  consumer,  Mr.  Raker,  without  any 
question.  That  is  the  only  place  it  can  go.  Suppose  the  charge  is 
25  cents  per  horsepower  and  it  is  $25,000  a  year  lor  a  hundred  thou- 
sand horsepower,  you  do  not  get  $25,000  out  of  blue  air ;  it  does  not 
^ow  on  trees.  It  must  come  from  the  consumer  who  buys  the  prod- 
uct of  that* company.  Of  course  the  entire  income  from  the  plant 
must  come  from  the  consumer;  and  if  the  plant  is  taxed  $25,000,  it 
must  necessarily  come  from  the  consumer.  No  hydroelectric  plant 
has  any  way  of  coining  money.  It  does  not  gather  from  any  source 
except  the  consuming  public. 

ilr.  Raker.  Then  your  statement  as  an  engineer  who  has  had 
experience  in  these  matters  is  that  every  dollar  charged  for  the  use 
of  the  Government  domain  for  any  purpose  connected  with  those 
mentioned  in  the  bill  would  eventually  come  back  to  the  consumer? 

Mr.  Finney.  There  is  no  question  about  it. 

The  Chairman.  Judge,  those  hypothetical  questions  do  not  get  us 
anywhei'e,  whether  he  says  that  comes  out  of  the  consumer  or 
whether  he  says  it  does  not.  He  knows  no  more  about  whether  it 
comes  out  of  the  consumer  than  we  do.    No  one  knows. 

Mr.  Raker.  Mr.  Chairman,  one  ex-Secretary  and  one  ex-Forester 
stated  to  this  committee  that  the  charges  paid  to  the  Government 
would  not  come  out  of  the  consumer. 

The  Chairman.  I  know,  but  there  is  no  use  trying  to  develop  all 
these  things.  Neither  witness  would  know  what  the  con\pany  docs 
with  their  money. 

Mr.  Raker.  I  am  asking  it  as  a  fact  of  financing  and  of  engineer- 
ing; and  if  this  man,  I  take  it,  who  has  had  wide  experience,  has  ffone 
into  this,  and  if  they  paid  a  rental,  and  he  says  that  it  must  be  added 
to  the  cost  and  eventually  will  be  charged  up  to  the  consumers  in 
fixing  the  rate  by  the  public-service  corporations,  that  is  what  I 
want  to  know.  . 

The  Chairman.  Those  are  theories.  Judge,  that  can  not  bring  us 
anv  conclusion. 

ilr.  Kent.  As  to  Mr.  Fisher's  argument,  I  would  like  to  suggest 
that  the  difference  would  be  absorbed  by  the  hydroelectric  people, 
and  that  that  was  where  he  gets  his  revenue,  and  not  from  anywhere 
else. 

Mr.  Finney.  What  becomes  of  the  case,  Mr.  Kent,  where  the  cost 
of  steam-generated  power  is  even  with  the  cost  of  hydroelectric? 
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Mr.  Kent.  Then  your  contention  would  be  that  the  difference 
would  be  taken  out  of  the  consumer  under  strict  regulation  ? 

The  Chairman.  These  are  interesting  as  theories,  but  we  do  not 
care  so  much  about  theories,  as  they  will  not  get  us  anywhere. 

Mr.  Raker.  Mr.  Chairman,  I  asked  this  question  not  as  a  theory 
from  the  witness  on  the  stand,  Mr.  Finney,  but  as  a  man  of  experience 
in  his  actual  engineering  schemes  and  his  engineering  work  he 
must  go  into  the  financial  end  of  it,  and  whether  or  not  he  does  not 
figure  for  the  party  he  is  working  for,  that  every  dollar  they  pay 
must  be  added  to  their  business,  and  the  charges  they  must  make 
must  be  fixed  in  proportion  to  the  amount  that  it  actually  costs  them. 

The  Chairman.  Suppose  he  says  that  they  do.  He  knows  nothing 
of  the  workings  of  the  books  of  all  the  companies  in  the  United 
States,  I  suppose.  And  suppose  he  says  that  they  do  not.  What 
good  does  that  do  the  committee  for  him  to  say  they  do  or  for  him 
to  say  they  do  not  ?  Not  the  least  in  the  world,  because  neither  of  us 
know  anything  about  the  books  of  the  company. 

Mr.  Raker.  He  can  not  know  unless  upon  some  such  funda- 
mental principle  as  was  presented  by  the  two  distinguished  gentle- 
men who  appeared  before  this  committee,  and  who  statea  that  these 
did  not  come  *out  of  the  consumer.  It  sort  of  puzzled  me.  and  I 
wanted  to  know  from  these  men  of  engineering  experience,  and 
bankers  and  financiers,  whether  or  not  it  was  correct;  that  is  all. 
Mr.  Chairman. 

Mr.  Church.  Let  me  say  that  those  statements  that  were  made 
to  us  heretofore  were  very  absurd,  and  I  for  one  am  interested  and 
have  been  interested,  and  I  think  it  has  been  fully  answered,  not 
only  by  this  gentleman,  but  by  others,  to  the  effect  that  it  must 
necessarily  come  out  of  the  consumer. 

The  Chairman.  Perhaps  that  is  true,  Mr.  Church,  but  what  is 
the  use  of  having  witness  after  witness  on  that?  Perhaps  Mr. 
Fisher  did  not  know  when  he  stated  whether  it  did  or  did  not  I 
assume  this  witness  does  not  know,  and  the  only  thing  we  could  do 
to  prove  that  would  be  to  bring  their  bookkeepers  here  and  decide 
what  was  actually  done.  It  is  not  the  best  evidence  for  Mr.  Finney 
or  Mr.  Fisher  or  anybody  else  to  come  here  and  say  what  they  ac- 
tually do  with  their  earnings.  You  can  not  prove  that  fact  that 
way. 

Mr.  Eaker.  I  have  this  written  down,  and  I  was  coming  back 
to  the  point;  I  will  get  through  in  just  a  moment.  On  the  questions 
of  the  provisions  of  sections  5,  after  the  termination  of  the  60-year 
period,  I  understand  from  your  statement  that  all  property  outside 
of  that  which  has  been  obtained  from  the  Government,  if  the  prop- 
erty is  recaptured  or  taken  over  or  released  to  some  one  else,  that 
the  then  owner  should  be  paid  a  fair  value  for  the  property  ob- 
tained from  other  sources,  outside  of  the  Government;  is  that  your 
view  of  it? 

Mr.  Finney.  I  hope  that  that  is  my  view.  I  hope  that  that  is 
the  intent  of  this  section  5;  but  it  is  not  clear  in  my  mind.  As 
to  what  that  means,  you  are  trying  to  put  the  actual  cost  of  rights 
of  way,  water  rights,  lands  and  interests  therein  purchased  and  used 
by  the  lessee  in  the  generation  and  distribution  of  electrical  energy 
under  the  lease  in  one  basket.    I  assume  that  is  the  lands  and  water 
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rights,  etc.,  that  you  have  obtained  from  the  Government.  But 
the  wording  is  not  clear  as  to  whether  that'  is  confined  simply  to 
the  lands  obtained  from  the  Government,  water  rights  and  leases, 
or  if  it  covers  lands,  rights  of  way,  water  rights,  etc.,  obtained 
jointly  from  the  Government  and  from  other  sources.  I  can  see  no 
fairness  in  the  provision  that  shall  give  it  to  the  Government  at  its 
actual  cost.  In  the  other  basket  is  put  the  other  property,  "  includ- 
ing structures  and  fixtures  erected  or  placed  on  the  lands,  and  in- 
cluded in  the  generation  or  distribution  plant  and  which  are  de- 
pendent as  herein  above  set  forth  "  jshall  be  paid  for  on  the  rea- 
sonable value  to  be  determined  by  mutual  agreement.  That  is 
the  other  basket.  Of  course,  the  whole  thing  ought  to  be  taken  over 
or  none  at  all.  You  might  call  this  basket  worth  $100,000  and  the 
other  basket  worth  $1,WO,000,  and  neither  one  is  worth  a  penny 
without  the  other. 

Mr.  Rakeb.  Would  it  be  offensive  if  I  asked  you  this  question, 
which  you  need  not  answer?  Your  interest  in  appearing  here  is 
to  give  the  committee  your  knowledge  of  30  years'  experience  with 
hvdro-electric  matters? 

Mr.  Finney.  It  is,  sir. 

Mr.  Raker.  And  without  any  personal  interest  at  all  ? 

Mr.  Fin  net.  Without  any  personal  interest  whatever. 

Mr.  Raker.  In  regard  to  this  plant  that  you  have  spoken  of  here, 
the  Southern  Power  Co.,  do  the  various  States  regulate  those  plants? 

Mr.  Finney.  The  State  regulates  it  in  North  Carolina ;  it  is  pro- 
posed to  regulate  it  in  South  Carolina;  and  the  State  regulates  it 
in  Georgia. 

Mr.  Raker.  Is  there  any  complaint  in  those  localities  that  this 
company  has  run  up  its  price,  as  to  amount  of  charge? 

Mr.  Finney.  I  think  not,  sir.  There  is  an  overwhelming  desire 
on  the  part  of  everybody  who  can  be  reached  by  transmission  lines  to 
get  it  into  other  neighborhoods  and  localities  and  give  them  power. 
They  are  selling  power  at  a  very  cheap  rate,  and  they  are  giving 
very  excellent  service.  The  rates  for  the  Southern  Power  Co.'s 
power  are  considerably  under  the  cost  of  steam  in  the  ordinary 
steam  producing  plants  down  .through  that  section. 

Mr.  Kaker  Have  you  had  any  experience  in  the  public  lands 
States  as  to  the  development  of  water  power,  hydroelectrical  energy, 
the  last  six  years  ? 

Mr.  Finney.  Not  directly. 

Mr.  Raker^  That  is  all. 

Mr.  SiNNOTT.  I  would  like  to  know  what  is  the  scope  of  the  gen- 
eral regulation  which  you  think  should  be  incorporated  into  the  bill 
and  not  left  to  the  Secretary  to  fix? 

Mr.  Finney.  I  think  that  the  Secretary  should  not  be  empowered 
to  fix  general  regulations.  In  the  first  place,  I  should  say  tnat  this 
limitation  as  to  the  selling  of  power  in  excess  of  50  per  cent  of  the 
total  output  is  unwise. 

Mr.  SiNNOTT.  That  is  provided  for  specifically  in  the  bill. 

Mr.  Finney.  I  mean  at  his  option. 

Mr.  SiNNOTT.  What  would  you  expect  the  Secretary  would  do 
under  this  permission  to  fix  general  regulations ;  what  specific  things 
would  he  provide  for  ? 
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Mr.  Finney.  That  I  am  hardly  prepared  to  answer.  I  have  not 
drafted  the  proposed  bill,  and  my  criticism  has  been  destructive 
rather  than  constructive.  I  think  if  I  were  asked  to  draft  a  bill  I 
could  draft  a  satisfactory  bill  promptly. 

Mr.  SiNNOTT.  Well,  now,  isn't  tnere  danger,  if  we  undertake  to 
provide  those  general  regulations  in  this  bill,  tnat  they  will  become 
somewhat  rigid,  on  account  of  our  lack  of  knowledge  of  these  mat- 
ters; and  is  it  not  better  to  get  flexibility  and  adaptability  to  new 
circumstances,  and  leave  the  matter  to  the  discretion  of  the  Secre- 
tary ?  That  is  the  argument  that  is  made,  and  that  I  would  like  to 
be  able  to  answer. 

Mr.  Finney.  My  whole  answer  to  that  is  that  if  we  knew  who  we 
were  dealing  with  each  time,  if  we  knew  that  we  were  dealing  with 
Secretary  Lane,  that  objection  would  very  promptly  disappear  from 
our  mina.  The  serious  difficulty  comes  in  in  the  change  in  adminis- 
trative officers,  which  is  inevitable;  each  one  of  whom  would  have 
different  ideas  about  a  policy.  I  said  if  I  were  asked  to  draft  a  bill 
I  would  draft  it.  I  have  made  such  a  draft.  May  I,  with  your  per- 
mission, for  just  a  moment 

Mr.  Raker.  Before  Mr.  Finney  starts  that,  may  I  ask  him  this 
question,  would  you,  with  your  associates  in  this  American  Institute 
of  Electrical  Engineers,  take  this  bill  and  put  it  in  concrete  form 
and  submit  a  dratt  of  it  to  the  chairman  of  this  committee  within 
the  next  three  or  four  days? 

Mr.  Finney.  We  would,  if  we  were  asked  to  do  it,  Mr.  Chairman. 

Mr.  Raker.  I  am  asking  you  to  do  it. 

The  Chairman.  I  join  m  that  request. 

Mr.  Raker.  If  we  nave  the  benefit  of  your  knowledge  on  the  mat- 
ter it  might  be  verj;  helpful  to  us. 

Mr.  Finney.  I  think  we  would  be  very  glad  to  do  it. 

The  Chairman.  May  I  add,  with  Judge  Raker's  permission,  we 
are  still  considering  this. 

Mr.  Raker.  That  is  the  point.  I  am  anxious  to  get  information; 
my  mind  is  not  made  up  on  any  of  these  matters  yet. 

The  Chairman.  Nor  that  of  any  of  us  here. 

Mr.  Finney.  I  know,  Mr.  Chairman,  that  the  creation  of  com- 
missions is  not  much  in  favor,  but  we  have  here  in  the  departmeni-?, 
in  the  administrative  branch  of  the  Government,  three  secretaries 
who  deal  with  water  power.  They  deal  wjth  it  from  different  angles, 
it  is  true,  but  the  essential  principles  of  the  water  power  are  the 
same  in  all  three  departments — navigable  streams,  water  in  national 
forests,  water  on  the  public  domain — there  is  no  difference,  and  they 
require  no  different  treatment,  in  my  opinion. 

The  Chairman.  Thev  all  ought  to  be  under  one  head. 

Mr.  Finney.  Thev  all  ought  to  be  in — well 

The  Chairman.  Can  there  be  any  doubt  about  that  at  all? 

Mr.  Finney.  I  do  not  see  that  you  are  ever  going  to  bring  that 
about,  and  I  do  not  believe  that  the  War  Department  is  ever  going 
to  give  up  its  absolute  control  of  navigable  waters;  you  can  not  take 
it  away  from  them,  I  do  not  think.  But  you  can  consolidate  the  pub- 
lic lands  and  national  forest  water  power,  I  think,  readily. 

Mr.  Raker.  Why  can  not  we  take  it  away  from  the  War  Depart- 
ment? 
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Mr.  Finney.  I  do  not  believe  you  will  ever  take  it  away  from  the 
Forest  Service,  but  I  say  you  can  probably  accomplish  more  in  that 
line  than  you  can  with  the  War  Department. 

The  Chairman.  Why  should  either  department  resist  it  for  the 
moment,  if  it  is  advisable  to  have  it  in  one  hand  ? 

Mr.  Finney.  You  got  comments  on  that  from  people  who  are 
much  more  closely  identified  with  the  forest  service  than  I  am. 
You  heard  what  Mr.  Pinchot  said ;  you  heard  what  Mr.  Wells  said 
this  morning,  that  it  is  inadvisable  and  inexpedient 

The  Chairman.  They  are  not  connected  with  the  Forest  Service, 
are  they  ? 

Mr.  Finney.  Not  now.  A  water-power  commission  composed — 
the  commission  idea  may  be  wrongs  or  the  word  commission  may  be 
wrong — composed  of  the  three  Secretaries  could  be  empowered  to 
grant  permits  not  inconsistent  with  the  public  interests,  first,  to 
corporations  or  individuals  chartered  by  the  State  as  public-service 
corporations,  or  for  other  beneficial  use,  under  a  State  charter,  putting 
them  under  strict  public  regulation  to  see  that  this  corporation  or  in- 
dividual has  made  a  fair  bargain  with  the  State,  and  after  a  fair 
bargain  has  been  made  with  the  Nation  for  any  rights  owned  in  fee 
or  held  as  trustee  by  the  Nation,  these  permits  to  run  for  a  fixed 
term  of  50  years,  and  thereafter  unless  taken  over  at  fair  value  for 
a  public  need.  The  public  need  is  always  paramount,  and  the  prop- 
erty is  always  available  upon  payment  by  the  Government,  whether 
it  be  of  the  State  or  the  Nation,  of  the  fair  value  of  the  man's  prop- 
erty.  A  bill  of  that  sort  could  be  written  on  two  pages. 

the  Chairman.  Under  Judge  Raker's  suggestion  you  are  going  to 
prepare  that  and  send  it  up? 

Mr.  Finney.  That  is  rather  a  large  job;  how  much  time  did  you 
say  you  could  give  us  on  it,  Judge? 

Mr.  Eaker.  Take  three  or  four  or  five  days ;  we  won't  get  through 
before  that  time.    I  am  in  dead  earnest. 

Mr.  FiNNtY.  We  will  try  to  do  it,  because  I  really  believe  that 
we  can  help  you  in  it. 

Mr.  Raker.  As  the  chairman  has  said,  if  this  matter  can  all  be 
done  in  behalf  of  the  Grovernment  by  one  department  or  one  bureau 
or  one  commission,  I  do  not  imagine  the  Forest  Service  or  the  War 
Department  or  the  Department  of  the  Interior  would  say  a  word  if 
we  get  the  service. 

The  Chairman.  I  should  think  they  would  be  happy  to  escape 
the  responsibility,  if  it  could  be  done. 

Mr.  Church.  When  Judge  Eaker  asked  Mr.  Finney  to  take  four 
or  five  days  to  prepare  this,  I  wonder  if  he  realizes  Mr.  Finney  is 
a  high-priced  engineer. 

Mr.  Finney.  I  have  given  up  time  to  this  already,  and  can  try  an- 
other five  days. 

Mr.  Brown.  I  understand  there  are  certain  general  rules  and  regu- 
lations, such  as  are  incorporated  in  this  bill  under  consideration  and 
now  before  the  public,  and  that  operations  are  being  conducted  under 
those  regulations.    Are  they  satisfactory  to  you  as  they  are  ? 

Mr.  Finney.  You  mean  the  regulations  of  the  department? 

Mr.  Brown.  Yes ;  the  discretion  that  is  now  vested  in  the  depart- 
mental authorities. 
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Mr.  Finney.  Mr.  Brown,  I  think  they  are  wholly  unsatisfactory, 
not  only  to  the  water  user  but  to  the  department  itself. 

Mr.  Brown.  I  do  not  want  to  delay  the  proceedings,  but  could  you 
sX)€cify  in  a  word  what  the  trouble  is? 

Mr.  Finney.  I  think  it  is  the  instability  to  the  investor  by  reason 
of  the  revocable  permit. 

Mr.  Brown.  Is  there  any  particular  condition  now  existing  which 
is  objectionable  to  the  water  users  and  electricity  consumers? 
,     Mr.  Kent.  The  revocable  permit  is  a  fixed  matter;  it  has  nothing 
to  do  with  the  regulations. 

Mr.  Raker.  I  mean  under  the  old  law.  I  imagine  that  the  Sec- 
retary could  give  a  man  a  right  to  run  for  50  years  if  he  did  not 
violate  the  rules  and  there  would  have  been  no  question  about  it,  but 
they  have  not  done  it. 

Mr.  Thomson.  Mr.  Finney,  can  you  state  any  general  rcj^ulations 
that  are  in  force  now  that  are  undesirable,  from  your  experience? 

Mr.  Finney.  I  think  the  best  answer  to  that  is  to  take  the  regula- 
tions issued  to  the  Pend  d'Orielle  Co. 

Mr.  Thomson.  Those  are  general  regulations? 

Mr.  Finney.  They  are  the  latest  regulations,  so  far  as  I  know,  of 
the  Interior  Department.  It  has  been  absolutely  impossible  to 
finance  that  project  under  those  regulations,  which  the  Secretary 
himself  intended  to  be  fair  and  reasonable. 

Mr.  Brown.  In  other  words,  it  is  not  the  individual. 

Mr.  Finney.  I  wish  you  would  read  them,  as  a  matter  of  curiosity, 
and  then  say  how  a  man  could  possibly  develop  or  ever  hope  to  de- 
velop a  ffreat  big  commercial  proposition,  involving  millions  of  dol- 
lars, as  does  that  project,  under  the  terms  of  those  regulations. 

Mr.  Thomson.  Were  those  regulations  put  into  eflfect  by  Secretary 
Lane,  or  by  whom  ? 

Mr.  Finney.  My  recollection  is  that  it  was  by  Secretary  Lane.  I 
do  not  know  how  much  previous  work  had  been  done  on  them  before, 
but  I  think  Secretary  Lane  promulgated  them  soon  after  he  came  into 
office. 

Mr.  O.  C.  Merrtll.  There  is  a  misunderstanding.  Those  are  not 
general  regulations.  That  is  a  special  permit  that  was  granted  in 
that  special  case. 

Mr.  Finney.  They  are  more  liberal  than  the  general  regulations 
were  intended  to  be.  They  were  intended  to  be  a  solution  of  all  the 
difficulties  that  these  water-power  people  found  in  financing. 

The  Chairman.  Have  you  a  copy  of  the  regulations? 

Mr.  SiNNOTT.  They  are  in  the  record. 

Mr.  Brown.  I  think  the  gentleman  is  going  to  put  them  in  the 
record. 

Mr.  SiNNOTT.  I  think  they  are  in  the  Senate  record. 

STATEMENT  OF  MB.  DENITIS  T  FITNN,  BAHEEB,  OKLAHOHA 

CITT,  OELA. 

Mr.  Flynn.  I  appreciate,  Mr.  Chairman,  your  pleasant  introduc- 
tion. I  should  like  at  the  outset  to  say  that  I  do  not  believe  anybody 
could  have  remained  here  during  these  hearings,  no  matter  how  igno- 
rant he  may  have  been  on  the  subject  under  discussion,  and  not  have 
been  inoculated  with  some  idea  of  the  effect  which  this  legislation 
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will  have.  I  am  not  engaged  now  in  active  business.  As  your  chair- 
man knows,  I  retired  about  a  year  ago.  I. have  been  largely  inter- 
ested in  gas  and  electric  properties,  and  since  the  time  mentioned  I 
have  been  a  purchaser  of  public-service  securities. 

If  legislation  that  I  think  is  safe  and  sound  can  be  hammered  into 
shape,  I  expect  to  be  an  investor  in  water-power  securities  which 
have  been  offered  to  me.  I  want  to  say  to  you  gentlemen  frankly 
that, I  hope  none  of  you  are  governed  by  the  idea  that  the  public 
interest  is  only  conserved  and  the  public  welfare  is  only  thought  of  by 
former  officials  or  by  present  officials  in  administrative  offices  in  this 
Government.  The  only  forest  reserve  in  my  State  I  had  set  aside, 
and  it  is  now  in  one  of  Mr.  Ferris's  counties.  I  will  probably  have 
to  apoligize  to  him  for  that.  I  had  it  incorporated  in  the  President's 
proclamation  an  hour  before  it  was  issued,  opening  the  Kiowa  and 
Gommanche  Reservation  for  settlement.  I  did  not  know  anything 
about  the  Forest  Reserve  Bureau  and  cared  less. 

I  mention  that  with  one  or  two  other  instances,  which  I  am  going 
to  speak  of,  for  the  purpose  of  showing  that  the  individual  Members 
of  Congress  are  capable  of  taking  care  of  public  questions  without 
delegatmg  them  all  to  the  red  tap  of  the  Interior  or  any  other  de- 
partment, and  I  care  not  who  may  preside  in  the  office  of  the  Sec- 
retary or  the  Interior.  The  drawing  method  now  in  use  for  the 
opening  of  Indian  lands  was  drafted  oy  me.  It  did  away  with  the 
opening  of  Indian  lands  by  a  rush,  because  I  attended  the  rushes  and 
saw  20  men  run  for  each  claim,  and  saw  bloodshed  and  contest.  It 
provided  in  the  opening  of  the  Kiowa  and  Commanche  Reservation,, 
which  is  now  within  the  chairman's  district,  something  new  and 
novel.  It  provided  that  there  should  be  a  drawing,  not  only  of  the 
farms,  but  of  the  town  lots,  there  being  no  revenue  attached  to  the 
drawing  of  the  farms,  but  provided  for  auctioning  of  the  town  lots,, 
divided  the  receipts  between  the  city  and  the  county  for  public  pur- 
poses. I  could  not  get  many  supporters  in  the  Interior  Department 
to  sustain,  me  in  that  change,  ana  I  will  tell  you  why.  They  did  not 
oppose  me,  but  they  did  not  support  me;  they  were  afraid,  just  as  a 
great  many  committees  in  Congress  have  been,  that  they  would  be 
pestered  to  death  by  preachers  and  moralists,  who  said  it  was  a 
gambling  device.  But  Congress  passed  the  act.  It  was  successful, 
and  there  has  not  been  a  piece  of  Indian  land  of  the  United  States 
opened  to  settlement  since  that  time  that  lottery  or  drawing  provi- 
sion has  not  been  in.  So  that,  as  I  say,  all  the  knowledge,  all  the 
good,  all  the  desire  of  the  people  of  this  country  for  beneficial  legis- 
lation is  not  wrapped  up,  if  you  will  pardon  me,  in  officials  of  the 
Government. 

Now,  with  reference  to  this  bill,  I  think  it  will  be  conceded  that 
it  is  a  step  further  than  anjrthing  that  has  ever  been  attempted.  I 
am  here,  gentlemen  of  the  committee,  for  the  purpose  of  trying,  if 
we  can,  to  get  some  kind  of  legislation  that  will  be  worth  something 
after  you  enact  it. 

I  have  been  to  see  the  Secretary  of  the  Interior,  and  I  want  to 
say  to  you  frankly,  though  I  had  never  seen  him  before,  I  was 
familiar  with  all  the  other  Secretaries  from  the  time  of  Mr.  Lamar, 
under  Mr.  Cleveland,  and  I  have  had  the  honor  of  beinff  a  member 
of  this  committee,  sitting  as  your  present  Delegate,  Mr.  Wicker- 
sham,  sits,  for  eight  years.    I  am  not  running  for  office  now,  but  I 
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had  the  record  of  having  been  instrumental  in  passing  many  bills 
affecting  public  lands.  Jt  may  have  been  a  little  amendment  here 
and  an  amendment  there.  Most  of  the  Western  States  got  the  benefit 
of  the  last  free-homestead  bill.  I  fought  in  this  committee  for  that 
bill,  and  they  laughed  me  out  of  the  committee  room  for  years.  They 
laughed  at  me,  but  we  finally  saw  the  measure  enacted,  it  being  made 
not  only  a  bill  for  Oklahoma,  but  a  general  bill,  relieving  all  settlers 
on  the  public  lands  which  had  been  purchased  from  the  Indians  from 
the  payment  of  $65,000,000  to  the  Government. 

With  reference  to  this  water-power  bill,  as  I  say,  I  sometimes  buy 
the  securities,  but  I  am  not  a  bond  broker.  As  a  matter  of  fact,  I 
operate  for  nobody  except  myself.  I  have  met  at  different  times 
some  of  these  so-called  big  business  interests,  but  I  am  from  Missouri 
with  the  big  business  interests  the  same  as  I  am  with  anybody  else. 
If  a  thing  suits  me  after  investigation,' I  invest.  Otherwise,  there  is 
no  regulation  of  the  Secretai-y  of  the  Interior  or  anybody  else  that 
is  going  to  make  capital  go  into  our  western  country  and  develop 
water  power  or  anything  else. 

'What  is  the  first  thing  to  do?  They  talk  about  these  bankers.  I 
used  to  be  in  the  banking  business,  and  the  last  time  I  ran  for  Con- 
gress my  Democratic  opponent  said  I  was  connected  with  23  national 
banks,  and  I  said  that  he  should  apologize;  that  I  was  interested  in 
only  22 !  I  have  talked  to  the  chairman  and  the  Secretary  of  the 
Interior  with  reference  to  trying  to  get  this  bill  where,  after  you 
enact  it,  somebody  would  be  willing  at  least  to  put  up  a  dollar  on  it, 
instead  of  30  cents. 

Mr.  Raker.  Can  you  get  them  to  agree  on  -these  things! 

Mr.  Flynn.  They  have  been  very  nice  to  me.  I  will  tell  you  I 
am  stuck  on  Secretary  Lane.  I  do  not  know  how  I  am  going  to  be 
when  I  get  through  with  him,  but  at  the  present  time  I  am. 

The  first  amendment  that  is  suggested  in  this  bill  is  for  striking 
out  "  empowering "  the  Secretary  of  the  Interior  under  general 
regulations,  etc.,  and  directing  him  to  act.  Let  me  tell  you  a  per- 
sonal experience  I  had  when  in  the  House.  I  drafted  a  bill  affect- 
ing an  Indian  reservation  in  Oklahoma,  authorizing  and  empower- 
ing the  department  to  appoint  allotting  agents,  and  the  Secretary 
of  the  Interior  for  three  years  declined  to  comply  with  the  act  of 
Congress;  he  said  he  did  not  think  it  was  advisable.  Three  years 
later  we  had  to  pass  an  act  through  Congress  directing  him  to  exe- 
cute the  law.  Why  should  not  Congress  direct  ?  It  is  no  disrespect 
I  think  that  we  would  have  a  great  deal  less  trouble  throughout 
all  of  the  country  if  Congress,  instead  of  doing  what  was  suggested 
here  by  some  gentleman  as  to  finding  some  place  to  hang  a  peg,  and 
then  regulate  it,  if  Congress  would  specifically  state  what  it  meant. 
This  committee  is  composed  largely  of  men  ivom  the  West.  They 
know  the  hardships  of  the  settlers  out  there.  I  do  not  want  to 
appear  in  the  attitude  of  a  bloated  bondholder.  Let  me  tell  you— 
in  1882,  with  two  other  young  follows,  without  a  friend  west  of 
New  York,  I  went  west  with  a  covered  wagon  and  a  yoke  of  cattle. 
I  have  stayed  there  ever  since,  and  intend  to  stay  there.  I  believe 
there  are  certain  rights  that  the  people  of  that  country  have,  and 
I  believe  that  Congress  owes  them  a  duty  as  well  as  to  others  to 
say  what  it  means  mstead  of  shirking  the  responsibility  and  saying 
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we  will  authorize  and  empower.  But  why  should  it  not  be  directed? 
As  I  say,  I  have  had  experience  with  various  Secretaries.  We  had 
Secretary  Hitchcock ;  we  had  Secretary  Garfield ;  we  had  Secretaries 
Ballinger  aud  Fisher.  We  have  Secretary  Lane — and  I  do  not 
know  what  the  name  of  the  next  Secretary  is  going  to  be,  but  we 
are  going  to  have  one !  But  no  two  of  those  "Secretaries  have  agreed 
on  an  entire  line  of  policy.  That  was  demonstrated  right  here  in 
your  consideration  of  the  word  "  cost "  in  section  5.  Mr.  Fisher  has 
said  always,  it  ought  to  be  a  fair  value  if  the  Government  took  the 
property  over.  The  present  Secretary  thinks  it  should  be  at  cost. 
Mr.  Garfield,  when  Secretary  of  the  Interior,  in  one  of  his  last 
official  acts,  on  the  2d  of  March,  before  he  went  out  of  office,  re- 
voked 25  or  30  permits,  which  has  absolutely  put  development  of 
these  water-power  matters  to  a  standstill.  And  capital  turns  around 
and  says,  if  the  Secretary  has  the  power  to  issue  a  revokable  per- 
mit, he  will  exercise  that  power  in  many  cases  after  we  have  put 
money  in.  And  that  was  the  case  with  Mr.  Secretary  Garfield's 
revocation  in  a  number  of  instances.  Make  it  direct,  no  matter 
what  else  you  do,  so  that  if  one  wants  to  put  money  in,  or  if  one 
wants  to  raise  money  for  somebody  else  to  put  it  in,  it  is  possibly 
to  do  so.    Under  section  13  of  this  act,  it  is  provided : 

That  the  Secretary  of  the  Interior  is  hereby  authorized  to  i>erform  any  and 
ail  acts  and  to  malte  such  rules  and  regulations  as  may  be  necessary  and 
proi)er  for  the  purpose  of  carrying  the  provisions  of  this  act  Into  fuU  force 
and  effect 

That  is  all  the  authority  the  Secretary  of  the  Interior  or  any  man 
onght  to  ask  from  Congress  in  connection  with  this. 

Mr.  Raker.  We  have  been  fighting  here  for  two  months  on  the 
proposition. 

Mr.  Flynn.  I  have  been  at  these  hearings,  and  while  I  may  not 
approve  of  it,  I  am  satisfied  that  a  definite  policy  exists  in  this  com- 
mittee, and  my  remarks  are  goin^  to  be  based  on  that  fact.  There 
is  no  use  of  my  coming  here  and  discussing  with  you  the  rights  of  the 
State  of  of  the  Federal  Government.  A  majority  of  the  Committee 
seem  to  have  settled  that.  I  have  been  here  long  enough  to  observe 
something  about  that.  That  is  why  I  say  to  the  men  from  the  West, 
who  are  the  advocates  of  the  ultra  State  rights  proposition,  that  is 
why  I  say  to  the  people  who  are  the  so-called  ultra  conservationists, 
if  you  want  to  develop  and  raise  money  there  is  only  one  way  to  do 
it.  You  can  not  both  ride  horses  going  in  opposite  directions  and 
expect  the  investing  public"  to  develop  water  powers  in  the  western 
country.  Now,  this  bill  with  some  of  these  Pierce  amendments  is 
stronger  than  the  bill  of  the  Secretary  of  the  Interior.  Do  nc^t  under- 
stand me  as  not  being  for  regulation.  I  am  for  regulation,  but 
against  ruin.  I  am  against  giving  the  Secretary  of  the  Interior  or 
anybody  else  a  roving  commission  under  such  rules  and  regulations 
as  he  sees  fit  to  promulgate.  I  do  not  think  it  is  in  public  interest 
to  do  so.  I  do  not  believe  that  eveiy  man  who  has  a  dollar  and 
wants  to  invest  it  in  an  enterprise  is  a  crook.  I  have  heard  the 
arguments  here,  and  many  of  them  have  been  based  on  the  proposi- 
tion that  something  mi^ht  arise  that  we  do  not  now  understand. 
Gentlemen  of  the  committee,  nobody  has  a  higher  appreciation  for 
posterity  than  I  have.  But  we  are  living  in  this  world.  The  bill, 
as  presented  by  the  Secretary,  did  not  provide  for  States  or  munici- 
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palities  getting  a  lease.  I  believe  the  Pierce  provision  as  suggested 
by  way  of  amendment  is  stronger  a  great  deal  than  the  one  suggested 
by  the  Secretary,  along  the  line  of  regulation,  because  it  provides  that 
any  State  or  municipal  subdivision  thereof,  meaning  cities  or  towns, 
or  any  public-service  corporation  or  agent  of  the  State  which  shall 
comply  with  the  terms  of  the  act  shall  obtain  a  lease. 

Now,  you  see  that  leaves  out  the  individual.  I  grant  you  that. 
But  if  you  strike  out  section  14  of  the  act,  repealing  all  laws  now 
in  force  and  effect,  the  individual  is  cared  for,  if  he  is  a  small  oper- 
ator, and  if  he  is  a  large  operator,  make  him  incorporate  and  become 
a  public-service  corporation  subject  to  rules  and  regulations.  I  say 
to  you  frankly  that  I  believe  your  repealing  clause  is  a  mistake.  I 
have  no  object  in  stating  that  to  you  except  with  a  view  of  protecting 
the  Government's  interests.  As  I  say,  there  are  people  in  this  country 
who  do  not  hold  office  who  are  interested  for  their  Government. 

With  reference  to  the  question  of  50  years,  the  forest  division  is 
issuing  permits  for  that  length  of  time  now,  so  I  understood  from  Mr. 
Pinchot.  And  you  will  pardon  me  if  I  allude  to  this.  There  does 
not  seem  to  be  even  among  the  ex-officials  and  friends  of  the  pro- 
posed bill,  harmony.  There  seems  to  be  some  question  here  as  to 
whether  or  not  you  are  undertaking  to  take  power  from  one  bureau 
and  give  it  to  another.  The  man  who  has  an  interest  in  water  power 
does  not  care  a  rap  about  that  question.  But  in  answer  to  the  state- 
ment that  under  tnis  bill  you  disorganize  existing  bureaus  and  you 
will  have  to  employ  a  new  force,  I  disagree.  All  you  would  have 
to  do  would  be  to  transfer  your  force.  On  page  2  of  the  bill  it  is 
provided,  "  that  in  the  granting  of  leases  under  this  act  the  Secretary 
of  the  Interior  may,  in  his  discretion,  give  preference  to  applica- 
tions," the  bill  reads  "  for  leases  for  the  development  of  electrical 
power  for  municipal  uses  and  purposes,"  but  Mr.  Pierce  suggests 
an  amendment  to  that,  making  it  stronger,  that  the  Secretary  shall 
give  preference  to  States  or  municipalities  for  leases  for  electrical 
power  for  State  and  municipal  uses.  The  public-service  corporation 
that  believes  it  is  not  going  to  be  regulated  makes  a  mistake.  Thi:? 
is  a  time  of  regulation,  and  the  quicker  they  bow  to  that  the  better. 

And  now,  with  the  permission  of  the  committee,  I  would  like  to 
read  here  just  a  few  lines,  for  insertion  in  the  record,  from  Mr. 
H.  M.  Byllesby,  of  Chicago,  the  president  of  one  of  the  largest  public- 
service  corporations  in  the  United  States,  on  the  question  or  regu- 
lation. His  company  not  only  operates  plants  but  handles  public- 
service  securities,  having  sold  in  1912  to  the  public  over  $4r5,000,000 
of  this  class  of  securities. 

Your  directors  express  a  hoi^efiil  feeling  regarding  the  benefits  which  nre 
beginning  to  result  from  the  estiiblishment  of  independent  and  capable  public- 
service  commissions,  their  experience  being  that  these  commissions  approach 
tlie  problems  of  public-utility  corporations  with  an  increasingly  fair-minded 
attitude  and  a  desire  to  do  justice  to  all  parties,  and  that  as  their  knowledge 
of  the  services  rendered  and  the  problems  encountered  increases  their  attitude 
is  becoming  more  favorable  to  the  proper  protection  of  these  interests.  It  is 
unfortunate  that  in  many  cases  the  laws  under  which  these  commissions  Are 
established  are  too  narrow  in  their  scope  and  unnecessarily  limit  and  hamper 
the  jurisdiction  and  activity  of  these  bodies,  but  as  the  great  benefits  of  the 
w.orlc  underbiken  and  carried  through  by  these  commissions  la  more  fallT 
i-ealized  ^t  is  to  be  hoi)ed  that  there  will  be  shown  a  disposition  by  the  lawmak- 
ing bodies  to  extend  rather  than  restrict  the  jurisdiction  of  the  commissions. 

One  of  the  great  benefits  which  will  inure  to  public-service  corporations  fi»iD 
the  establishment  of  tliese  commissions  lies,  it  is  believed,  In  the  supervision 
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which  Is  exercised  over  the  stock  nnd  bond  issues  of  the  utility  corporations. 
Such  sniiervision  and  the  necessity  of  y.fuU  disclosure  to  the  commissions  of 
the  objects  and  purposes  of  each  issue  arid  the  price  at  which  the  securities  are 
to  be  sold  can  not  fail  to  have  the  effect  of  putting  these  securities  on  a  more 
stable  basis  and  thereby  greatly  increasing  the  confidence  of  investors  in  this 
class  of  securities. 

In  section  2  you  prohibit  a  sale  of  over  50  per  cent  of  the  total  out- 
put to  any  one  customer  without  the  Secretary's  consent.  If  you  are 
going  to  regulate  it,  you  do  not  need  that  limitation.  That  is  sus- 
ceptible of  either — it'  is  additional  verbiage  or  there  is  to  be  special 
stress  laid  on  that,  and  the  regulations  are  to  be  subject  to  that.  A 
man  that  puts  his  money  in  a  water-power  proposition  does  not  jump 
into  it  blindfolded,  but  you  know,  gentlemen  of  the  committee,  that 
of  the  water-power  developments  in  this  country  so  far  over  half  a 
million  of  the  horsepowers  developed  are  either  now  or  have  been  in 
the  hands  ef  receivers  and  are  not  paying  anything  whatever  on  the 
investment.  The  Government  does  not  own  any  more  now  than  it 
ever  did  own,  but  the  hardy  pioneer  goes  forward,  as  the  miner  did. 
He  looks  around  and  he  says,  "  I  thing  I  have  got  something  here." 
Please  disabuse  your  minds  if  you  think  that  the  man  who  tries  to 
finance  water  powers  as  a  rule  just  goes  to  the  Secretary  of  the  Inte- 
rior and  then  ne  goes  to  the  moneyed  men  and  tries  to  raise  money 
enough  to  finance  the  whole  proposition. 

That  is  not  true.  In  the  case  of  Mr.  Pierce — ^they  are  not  all  like 
him,  but  the  average  man  who  takes  up  one  of  these  propositions, 
depending  on  the  size,  is  out  anywhere  from  $25,000  to  $250,000  to 
get  his  matters  all  in  shape  before  he  can  present  it  for  financing. 
As  I  say,  they  have  not  money  like  Mr.  Pierce,  who  has  probably  put 
$500,000  in  his  land  and  other  projects  and  now  asks  relief  from  Con- 
gress, not  from  the  Secretary  of  the  Interior. 

Let  me  cite  you  one  instance  with  reference  to  cost,  as  to  what  they 
had  done,  and  what  the  Government  does.  We  have  different  propo- 
sitions in  the  West  where  the  Government  owns  the  dam.  I  am  not 
going  to  discuss  water.  I  am  not  going  to  get  my  feet  wet  on  that 
subject  if  I  can  help  it.  Where  the  Government  owns  the  dam  and 
the  land,  if,  with  the  policy  you  establish,  you  are  going  to  fix  a  tax, 
of  course  you  have  got  something  more  to  fix,  a  license  or  tax,  or 
whatever  you  call  it,  and  in  the  case  which  I  have  in  mind  now,  the 
parties  owned  the  dam  site,  they  owned  6,000  acres  of  land  that  they 
bought  to  flood.  The  Government  owns,  scattered  in  there,  140  acres 
of  land,  which  will  be  flooded,  and  under  this  bill, it  is  provided  that 
to  get  the  use  of  the  Government's  140  acres,  tlie  project  shall  be 
governed  by  such  rules  and  regulations  as  the  Secretary  of  the  In- 
terior may  provide.  That  Government  land  is  not  worth  $1,25 
an  acre,  or  somebody  would  have  taken  it.  This  project  will  involve 
about  $15,000,000,  and  the  Government's  land  interest  is  about  $1.50. 

Now,  why  do  these  people  have  to  come  to  you?  Simply  because 
there  is  no  right  of  eminent  domain  over  the  public  lands.  There 
is  140  acres,  and  that  is  all  there  is  to  it.  If  they  could  come  to  you 
and  say, "  Look  here,  your  land  is  valueless,  except  to  us ;  we  will  give 
you  $20,000  for  your  140  acres  of  land  to  get  rid  of  you,"  they  would 
do  it  in  a  flash,  so  as  to  get  a  large  beneficial  project  started,  but  they 
can  not  do  it,  and  you  have  never  given  them  the  authority  for  the 
use  of  Government  land.    As  it  is  the  position  of  the  Government 
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is  nothing  more  or  less  than  a  holdup,  and  Mr.  Fisher's  statement 
about  the  "  peg  "  seems  to  glory  in  this  method. 

Now,  then,  I  think  the  provision  suggested  by  way  of  amendment, 
with  reference  to  construction  and  so  forth,  is  less  subject  to  specu- 
lation than  the  one  in  the  Secretary's  bill.  I  favor  striking  out  the 
60  per  cent,  because  I  do  not  believe  it  should  be  there,  and  its  only 
effect  will  be  to  retard  financing.  A^Tiere  there  is  nothing  to  do  with 
the  Government,  where  we  do  not  have  anything  to  do  with  the  State, 
where  we  do  not  have  anything  to  do  with  the  municipality,  if  you 
please,  except,  possibly,  when  it  is  only  necessary  to  get  a  franchise, 
with  everything  looking  inviting  for  the  purpose  of  investing  and  for 
fair  profit,  it  is  often  difficult  to  interest  capital  where  there  are  no 
bureaucratic  orders  or  regulations  of  any  kind. 

With  reference  to  the  public-service  commissions,  I  had  some  ex- 
perience. I  was  the  largest  stockholder,  or  one  of  the  lai'gest  owners 
in  mjr  State  in  public-service  stocks  and  bonds.  The  people  elected  a 
public-service  commission.  My  firm  represented  large  interests.  We 
were  counsel  for  1,500  miles  of  railroad,  as  well  as  a  lot  of  other  inter- 
ests that  we  were  interested  in.  The  commission  began  to  work.  I 
believed,  after  I  had  been  before  the  commission  for  six  months,  that 
there  was  a  very  serious  doubt  as  to  whether  I  owned  that  property 
or  they  did.  so  I  begim  to  sell  out.  [Laughter.]  I  unloaded  about 
everything  by  way  of  public-service  securities  I  had  that  was  held  in 
the  State,  but  I  have  reinvested  since.  Why?  Because  the  commis- 
sion has  finally  demonstrated  by  experience  and  by  industry  in  look- 
ing up  these  questions  that  they  are  not  the  bugaboo  that  myself  and 
other  people  interested  in  public-service  corporations  thought  they 
were.  I  believe  to-day  in  the  State  of  Oklahoma  we  have  one  of  the 
best  corporation  commissions  there  is  in  the  United  States. 

Mr.  Eaker.  Is  it  regulating 

Mr.  Flynn  (interposing).  It  regulates  everything  and  almost 
everybody. 

Mr.  Raker.  It  is  regulatingthe  charges  and  rates  to  the  consumer? 

Mr.  Fltnn.  Everything.  Well,  just  one  moment.  The  method  of 
regulation ;  I  do  not  know  how  it  is  in  your  States,  but  take  it  with  its 
and  it  covers  what  I  have  said.  The  procedure  is,  first,  you  get  a  city 
franchise,  which  you  have  for  21  years.  After  you  get  that,  then  you 
go  on  with  your  project;  you  finance  it,  and  everything  of  that  kind. 
Our  law  has  been  amended,  and  now  the  jurisdiction  of  the  con'niis- 
sion  is  absolutely  positive,  so  that  if  the  city  council  believes  that  the 
rates  are  not  square,  they  lodge  a  complaint  before  the  corporation 
commission,  and  a  hearing  is  given.  To  show  you  how  particular 
bankers  are — the  bond  handlers — I  was  president  of  the  Oklahoma 
City  Gas  &  Electric  Railway,  the  city  that  jumped  from  10,000  in 
lOOb  to  65,000  in  1910,  and  our  franchise  was  going  to  expire  in  five 
or  six  years,  and  we  decided  we  wanted  to  apply  for  a  new  franchise. 
Our  old  rates  were  given  in  the  early  days,  but  they  had  not  been 
adhered  to  as  improvements  and  betterments  went  on;  they  were 
reduced.  When  we  applied  to  the  city  for  a  new  franchise  we  re- 
duced the  price  of  municipal  arc  lamps  $2  apiece.  We  reduced  the 
price  per  kilowatt  to  the  consumer ;  the  maximum  having  been  15,  we 
reduced  it  to  10,  and  the  minimum  to  3.  We  made  certain  conces- 
sions.   We  did  something  else.    I  have  got  nothing  to  conceal  from 
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you.  We  agreed  to  give  them  5  per  cent  of  our  receipts.  The  city 
voted  a  new  franchise,  by  a  large  majority,  for  25  years.  The  law  had 
been  amended.  The  largest  bond  house  in  the  United  States  had  agreed 
to  finance  it.  They  said :  "Your  franchise  should  only  have  been  for  21 
years,  instead  of  25  years."  A  suit  was  brought  which  went  to  the 
supreme  court  of  the  State,  and  they  sustained  our  contention  for 
25  years,  and  we  figured  that  we  were  all  right,  but  when  we  went 
to  the  bond  house  that  had  agreed  to  take  a  block  of  bonds  they  said : 
"No,  your  court  may  have  done  that,  but  my. lawyer  says  that  is  not 
the  law,  and  you  will  have  to  get  a  new  franchise  for  only  21  years." 
And  we  had  to  do  it.  I  merely  mention  that  to  show  you  now  power- 
ful, in  handling  any  of  these  propositions,  the  money  end  is.  We 
obtained  another  franchise  for  only  21  years.  We  had  to  submit  it 
again  to  a  popular  election. 
Now,  then,  section  4  of  the  act  reads : 

And  no  sale  or  delivery  of  power  to  a  distributing  company  shaU  be  made 
except  upon  the  written  consent  of  the  Secretary  of  the  Interior. 

There  comes  in  the  same  departmental  proposition  again.  The 
Secretary  of  the  Interior!  'What  has  he  got  to  do  with  it?  Why 
should  he  have  any  say  about  anything,  if  you  please,  except  in  an 
interstate  proposition?  Gentlemen,  if  any  of  you  who  are  Govern- 
ment men  believe  that  the  State  commissions  do  not  regulate,  you  are 
mistaken.  Try  them.  They  have  that  power,  and  they  will  exercise 
it.  It  is  absolutely  necessary  to  amend  section  4  or  one  could  not 
make  any  transfers,  even  by  mortgage  issued  for  the  bona  fide  pur- 
pose of  ffnancing  the  business.  I  tnink  we  will  all  agree  that  an 
amendment  is  necessary. 

Mr.  Kaker.  a  trust  deed? 

Mr.  Flynn.  Yes;  that  is  what  it  amounts  to. 

With  reference  to  the  balance  of  that  provision,  "  to  anv  trans- 
feree not  having  the  capacity  of  lessee  as  defined  hereunder,"  if  you 
do  not  leave  this  bill  stand  on  the  amendment  suggested  in  line  5, 
section  1,  if  you  include  the  individual,  then  those  lines  ought  to  be 
stricken  out.     That  is,  the  last  half  of  it  should  be  stricken  out. 

I  do  not  know  whether  intentionally  or  not,  Mr.  Chairman,  but 
on  page  3,  lines  23  and  24,  with  reference  to  the  question  of  fair 
value — that  has  been  thrashed  out  here  a  good  deal,  but  I  want  to 
call  your  attention  to  it.  As  this  strikes  me,  it  provides  that  the  Gov- 
ernment, if  it  desires  to  take  over  certain  property,  shall  take  it  at 
actual  cost,  just  as  you  have  it  now,  of  rights  of  way,  water  rights, 
lands,  and  interests  therein  purchased  and  used  by  the  lessee  in  the 
generation  and  distribution  of  electrical  energy  under  the  lease;  and, 
second,  the  reasonable  valuation  of  all  other  property  taken  over, 
including  structures  and  fixtures  acquired,  erected,  or  placed  upon 
the  lands  and  included  in  the  generation  or  distribution  plant,  and 
which  are  dependent  as  herein  above  set  forth,  and  then,  further 
down, "  reasonable  value." 

Can  it  be  possible  that  the  thought  of  the  framers  of  this  bill — and 
it  is  subject  to  that  construction — can  be  that  the  Government  shall 
take  over  the  right  of  way  in  certain  property  at  actual  cost ;  but  if, 
in  the  operation  of  the  plant,  the  machinery  has  diminished  in  value, 
then  you  will  pay  not  the  cost,  but  the  reasonable  price?     Is  it  in- 
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tended  to  make  a  distinction  ?  I  do  not  know,  but  I  call  the  atten- 
tion of  the  committee  to  that  suggestion  for  what  it  is  worth.  I  think 
it  is  susceptible  to  the  interpretation  which  I  placed  on  it,  and  I  do 
not  think  that  is  your  intention.  I  think  that  "  the  reasonable  value 
of  all  other  property"  is  intended  to  distinguish  between  cost  and 
what  it  is  worth.     I  do  not  know  that  you  have  inquired  into  that 

Now,  the  man  who  buys  public-service  properties  has  the  unearned 
increment  and  the  intangible  element  in  it  always.  There  is  a  good 
deal  of  talk  about  stock  issues.  Why,  do  you  gentlemen  know  that 
the  capital  stock  of  80  or  90  per  cent  of  the  public-service  corpora- 
tions m  this  country  is  not  worth  the  paper  that  it  is  written  on 
except  for  voting  purposes,  and  that  is  for  control.  You  can  go  out 
on  the  market  and  you  can  buy  it  up  at  from  3  cents  to  10  cents  or 
15  cents  or  20  cents  on  the  dollar.  Why  ?  Because  it  does  not  earn 
anything.  Most  of  the  corporations  are  very  busy  trying  to  earn 
enough  to  pay  their  fixed  charges,  including  their  bond  interest.  The 
large  stock  of  cor^porations.  It  sounds  big,  and  when  you  gentle- 
men are  on  the  stump  for  reelection  you  will  find  demagogues  who 
are  opposing  you  will  charge  that  you  favored  this  and  that  big  cor- 
poration. They  will  roll  up  figures,  saying  "Capital  stock,  tends, 
etc."  It  is  a  dream.  The  stock  exists,  I  grant  you,  but  it  is  useful 
to  nobody  except  the  person  that  operates  the  property  and  seldom, 
if  ever,  pays  any  dividend. 

It  was  suggested  here  a  moment  ago,  Mr.  Chairman,  that  the  stock 
carried  control.  That  is  true.  Suppose  you  had  a  $1,000  bond  in  an 
electric  property.  You  are  going  to  find  out  who  is  handling  it;  and 
if  the  operator  has  not  a  good  record  and  a  good  reputation,  you  will 
not  buy  it. 

Mr.  Raker.  If  the  party  in  control  is  a  good  first-class  man. 

Mr.  Flynn.  That  is  it,  exactly,  and  if  you  believe  that  he  is  not 
then  you  will  not  touch  it  with  a  40- foot  pole. 

Now,  I  think  probably  that  there  will  be  no  objection  on  the  part  of 
any  member  of  the  committee  to  an  amendment  after  line  11,  page  4, 
reading : 

Frovided  further,  That  If  at  the  expiration  of  any  lease  period  tbe  properties 
BhuU  not  be  taken  over  as  herein  provided,  the  lease  covering  said  properties 
shall  continue  until  the  right  of  taking  over  the  properties  herein  provided  shall 
have  been  exercised. 

With  reference  to  section  6  let  me  say:  I  favor  that  provision  sub- 
stantially as  you  have  it.  I  do  not  know  whether  anybody  else  who 
has  spoken  here  with  reference  to  the  bill  does  or  does  not^  I  will 
tell  you  why  I  favor  it  I  think  it  is  one  of  the  strong  features  and 
one  of  the  lew  strong  features  in  the  bill  that  will  appeal  to  capital 
and  the  Government  as  well.  I  think  it  stren^hens  the  proposition, 
because  you  say  to  £he  investor,  "  We  will  give  you  a  lease  for  40 
years,  and  at  the  end  of  that  time  we  reserve  the  right  to  take  it  over 
on  certain  conditions."  I  do  not  believe  the  Government  will  ever 
exercise  that  right,  but  I  believe  it  ought  to  have  it  I  am  with  you 
on  that  proposition,  and  the  man  who  puts  his  money  in  says, "  Well 
we  are  all  right  in  this,  for  even  at  the  end  of  50  years  if  the  Govern^ 
ment  takes  it  they  will  give  us  at  least  our  money  back  out  of  it.'' 
I  think  that  is  a  very  strong  proposition  in  favor  of  the  bill. 

Mr.  Raker.  Provided,  of  course,  that  the  proper  price  or  proper 
method  is  fixed  upon  taking  it  over. 
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Mr,  Flynn.  Yes.  I  do  not  believe  you  will  take  it  over,  but  then  I 
think  it  is  a  good  thing  for  the  Government  to  have  that  power.  I 
do  not  think  there  will  be  any  dispute  with  reference  to  the  amend- 
ment that  in  the  issuance  of  a  new  lease  preference  right  shall  be 
given  to  the  original  lessee. 

Mr.  Raker.  You  think  that  is  a  good  provision,  do  you  ? 

Mr.  Flynn.  Oh,  yes ;  I  think  It  ought  to  be  in  there. 

We  now  come  to  section  7,  which  reads : 

That  where,  In  tbe  Judgment  of  the  Secretary  of  the  Interior,  the  public  in- 
terest requires  or  Justifies  the  execution  by  any  lessee  of  contracts  for  the  sale 
ami  delivery  of  electrical  energy  for  periods  extending  beyond  the  lease,  such 
contracts  may  be  entered  into  upon  the  approval  of  the  Secretary  of  the 
Interior. 

And  the  amendment  reads — 


may  be  entered  into  upon  the  approval  of  the  public-service  commission  or 
similar  authority  in  the  State  in  which  the  sale  or  delivery  of  power  is  made, 
or  ill  case  no  such  commission  or  similar  authority  exists,  then  upon  the  ap- 
proval of  the  Secretary  of  the  Interior. 

Suppose  you  are  running  a  property,  and  you  run  it  45  years. 
Here  is  a  mill  down  here,  a  grist  mill,  a  flour  mill,  or  something  else, 
and  they  say,  "  Here,  I  will  take  your  power,  but  I  do  not  want  to 
install  motors  and  go  to  other  expense  unless  I  can  get  a  10-year  or 
15-year  contract."  All  right,  your  bill  undertakes  to  cover  that. 
But  how  ?  I  go  to  you  and  I  make  a  15-year  contract  with  you,  and 
your  lease  only  runs  five  years.  You  can  not  answer  me  whether  you 
can  do  it  or  not;  you  must  run  down  to  Washington  to  see  the  Secre- 
tary of  the  Interior  and  see  whether  or  not  he  will  approve  of  it. 

Mr.  Kaker.  He  ought  to  have  the  right  to  do  it. 

Mr.  FvrsN.  Well,  I  am  willing,  from  my  viewpoint,  to  let  the  cor- 
poration commission  of  the  State  have  jurisdiction  of  that  subject.  It 
should  not  be  done  here  in  Washington. 

I-«t  me  t^U  you  something  about  Washington.  I  have  had  as  much 
experience  here  as  anybody  in  these  departments.  When  we  adopted 
the  constitution  in  the  State  of  Oklahoma  for  admission  to  the 
Union  our  people  would  have  adopted  any  provision  to  get  into  the 
Inion  and  get  rid  of  Washington.  Nobody  ever  went  there  during 
the  15  years  that  I  have  been  familiar  with  it  that  received  any 
nicer  treatment  from  all  of  them  than  I  have.  Therefore  I  say  all 
mj  criticisms  of  their  weaknesses  and  of  their  acts  are  not  personal 
With  reference  to  any  individual  or  any  ill  feeling  that  I  have  for 
them.  I  believe  in  the  present  Secretary  of  the  Interior.  He  is  the 
only  one  we  have  had  in  recent  years  from  the  West,  and  all  know  it. 
There  is  no  use  of  talking  about  a  Secretary  of  the  Interior  being 
from  the  West  who  lives  in  Chicago  or  St.  Louis  or  in  Ohio 

Mr.  Eaker  ( interposing) .  Or  down  in  Georgia. 

Mt.'Flynn.  He  might  just  as  well  be  there,  or  he  might  as  well  live  in 
New  England.  Mr.  Lane  has  the  right  to  say  that  he  is  from  the  West. 
He  is  not  a  carpetbagger;  he  has  a  right  to  say  he  is  from  the  West. 
I  believe  he  is  in  sympathy  with  the  development  of  the  country,  but 
you  know  and  I  know  that  no  matter  how  he  may  desire  to  exercise 
his  decision,  that  he  may  be  continually  hampered  from  pillar  to 
post  bjr  gentlemen  who  have  been  here  wanting  certain  rules  and 
regulations,  the  effect  of  which  is  to  keep  back  development.  Why, 
from  what  I  have  heard  here  in  this  committee  room  you  would 
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think  that  the  Government  had  a  gold  mine  in  water  powers  out 
West  because  somebody  rode  by  there  on  horseback,  just  like  the 
congressional  committees  used  to,  to  investigate  territorial  matters. 
They  would  come  down  and  make  a  report  and  they  would  seldom 
get  out  of  the  Pullman  car.  These  people  that  have  reserved  these 
rights  I  am  not  finding  fault  with  at  all,  but  they  overestimate, 
many  of  them.  Men  without  restriction  have  lost  lots  of  money  back- 
ing their  own  judgment  in  water  powers.  I  have  done  it  in  public- 
service  bonds.  I  bought  some  for  which  I  paid  90  cents,  which  I 
oflFered  a  week  ago  for  60  cents,  and  the  best  offer  I  could  get  was  50 
cents.  The  judgment  of -man  is  very  often  wrong.  I  was  reading 
the  statement  of  the  engineer  who  built  that  Keolaik  Dam  that  was 
talked  about  last  night.  I  do  not  know  anything  about  it,  but  he 
says  that  in  his  estimates  he  missed  its  cost  4f  per  cent  in  the  cost  of 
engineering,  and  $2,500,000  on  the  estimate  on  what  he  expected  to 
pay  for  land. 

Mr.  Eaker.  It  is  altogether  an  estimate. 

Mr.  Flynn.  Absolutely. 

Now  then,  we  come  down  to  section  8,  and,  Mr.  Chairman,  I  would 
like  to  have  your  ear  on  this.    This  reads : 

The  Secretary  of  the  Interior  is  authorized  to  fix  In  the  lease  and  collect 
charges  or  rentals  for  all  power  develoi)ed  and  sold  or  used  by  the  lessee  for 
any  purpose  other  than  the  operation  of  the  plant,  etc. 

Gentlemen,  with  that  provision  in  there,  with  the  limitations  you 
have  in  the  bill,  in  my  honest  judgment^  you  might  as  well  leave  the 
present  permit  system  in  force.  Some  positive  cnarge  should  be  pro- 
vided. Jfow,  there  ought  to  be  a  way  to  get  around  this.  The  ques- 
tion has  been  asked  here,  "  Well,  some  horsepowers  will  stand  more 
than  others?"  I  will  tell  you  what  I  would  do  if  I  were  onT:his  com- 
mittee. I  would  fix  a  maximum  and  let  the  Secretary  be  governed 
by  that,  but  I  would  not  let  him  fix  the  maximum  if  I  were  in  Con- 
gress handling  this  bill.  I  would  say  what  the  maximum  would  be, 
and  when  the  Secretary  would  have  discretion  to  regulate  up  to  that, 
and  then  if  the  power  project  will  not  stand  10  cents,  he  can  let  it 
go  at  5;  if  it  will  stand  30  cents,  he  will  put  that  down;  and  if  it  will 
stand  40  cents,  let  him  put  that  on.  Put  your  limit  at  20,  30,  or  40 
cents,  if  you  want  to,  but  I  think  you  ought  to  put  a  limit,  then  a  man 
knows  where  he  stands  and  how  to  proceed.  Make  it  definite  by  law 
not  by  regulation. 

Mr.  Raker.  In  other  words,  he  can  always  figure  that  it  will  not 
go  above  the  maximum. 

Mr.  Flynn.  Absolutely.  Fix  your  maximum  and  let  the  Secretary 
then  use  his  judgment  with  reference  to  whether  he  thinks  tiie  traffic 
will  bear  the  maximum  or  not. 

The  Chairman.  Mr.  Flynn,  would  yoa  at  the  same  time  place  a 
minimum  upon  such  a  provision  as  that? 

Mr.  Flynn.  Of  course,  Mr.  Chairman,  that  is  one  of  the  worst 
difficulties  you  are  up  against.  I  do  not  know  how  you  do  now,  but 
in  mv  days  we  used  to  fix  those  things  in  conference.  I  do  not  know 
whether  you  still  have  conference  committees  in  Congress  or  not 
[Laughter.'] 

The  Chairman.  They  are  still  here. 

Mr.  Flynn.  Section  9  is  stricken  out  entirely  by  amendment.  I 
think,  in  the  interest  of  the  bill  and  in  the  interest  of  avoiding  com- 
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mon  criticism  from  the  Western  States,  whether  you  enact  a  water- 
power  legislation  for  the  entire  United  States,  very  truly,  and  you 
s>ay  any  State  that  has  not  a  public-service  commission  can  not  have 
the  benefit  of  this  bill.  I  do  not  think  that  is  right.  I  think  it  is 
using  the  soft  pedal  pretty  hard.  I  think,  as  suggested,  what  you 
ought  to  do  is  to  provide  that  any  State  not  having  a  public-service 
commission  to  regulate  rates,  then  the  Secretary  of  the  Interior  may 
regulate.  There  should  be  regulation.  I  am  for  regulation.  I  under- 
stand your  committee  has  a  policy.  I  am  not  going  to  get  into  any 
States'  rights  argument  as  to  whether  the  State  should  regulate  or 
the  Federal  Government,  because,  from  what  I  have  observed  here, 
you  have  decided  that  the  time  has  arrived  when  you  are  going  to 
spell  Nation  with  a  big  "  N."  I  have  always  preached  that,  but  I 
think  that  is  now  the  feeling  of  Congress  and  the  Government  and 
the  conservationists,  if  you  please,  and  they  will  be  heard  from.  It 
is  true  nonet)f  them  have  put  a  dollar  into  any  public  service  propo- 
sition. They  would  not  endure  hardships  ana  chance  and  go  out 
in  the  wilds  to  find  out  whether  there  was  a  water  power  to  be 
developed,  and  if  it  was  to  be  developed  what  money  they  had  in- 
herited from  the  unearned  increment  [laughter]  would  not  go  in. 
I  have  no  quarrel  with  any  man  who  is  fortunate  enough  to  have 
inherited  wealth.  I  think  if  I  have  luck  my  children  will.  But 
when  they  tell  you  we  have  a  great  big  thing  which  is  undeveloped 
here  that  is  worth  millions  they  are  dreaming.  Development  may 
make  it  valuable.  On  the  floor  of  Congress,  Mr.  Chairman,  the  state- 
ment was  made  that  down  in  our  State  we  have  either  four  or  four- 
teen billion  dollars'  worth  of  coal.  What  is  the  consequence?  We 
never  had  any  legislation  about  it.  Everybody  took  to  cover. 
[Laughter.]  We  have  been  trying  ever  since  to  get  the  surface  of 
it.  I  believe  the  suggestion  made  by  Mr.  Pierce  with  reference  to 
this  is  a  good  one. 

I  think  when  statements  and  figures  are  presented  it  might  be  well 
to  always  qualify  them  a  little  bit.  The  statement  was  made  here 
by  a  Government  witness  that  under  the  Big  Creek  permit  a  44,000 
horsepower  development  was  being  financed^  but  they  forgot  to  tell 
you  tnat  not  only  the  property  which  the  Government  granted  them 
was  covered  by  mortgage,  but  the  millions  of  other  property  owned 
was  also  covered  by  it,  and  over  and  above  all,  that  the  personal 
estate  of  the  Huntingtons  guaranteed  not  only  the  principal  but  the 
interest.  Of  course;  but  mat  was  financed.  It  was  not  by  virtue 
of  a  revocable  permit,  it  was  financed. 

Now,  Mr.  Chairman,  I  think  I  have  said  enough  and  I  have  taken 
my  time,  and  I  want  to  thank  you. 

Mr.  Raker.  You  did  not  say  anything  about  that  repealing  propo- 
sition.   I  would  like  to  have  you  discuss  that. 

Mr.  FLYidN.  You  refer  to  striking  out  section  14.  There  is  no 
objection  to  discussing  that  at  all.  That  is  merely  a  suggestion  so  as  to 
prevent  repeal;  that  is  all.  The  Government  now  has  the  act  of  1901 
und  other  rights.  Let  the  department  construe  it  as  it  may.  This 
question  may  arise  if  you  leave  section  14  stand.  It  will  not  affect 
my  theory  of  what  I  am  interested  in  one  way  or  the  other.  If  you 
repeal  that  I  think  you  may  be  up  against  the  proposition  tnat 
you  did  something  that  you  did  not  mean  to  do. 
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Mr.  Eaker.  In  other  words,  your  theory  is,  from  your  observation 
and  experience,  we  ought  to  leave  that  out  and  consider  this  act 
as  it  applies  and  allow  the  others  to  go  on  as  best  they  can  and  get 
all  the  benefits  they  can? 

Mr.  Flynn.  The  department  is  bound  to  straighten  that  matter 
out.  If  it  is  the  intention  of  Congress  to  repeal  everything  that  is 
on  the  statute  books  for  the  little  fellow  and  big  fellow  alike,  organi- 
zations, etc.,  I  do  not  think,  then,  you  are  taking  any  chance  in 
repealing  section  14,  but  I  think  our  suggestion  of  strikmg  out  that 
section  is  in  the  interest  of  the  Government.  There  is  no  interest 
that  we  have  in  it  whatever.  We  view  it  from  a  purely  governmental 
standpoint. 

Mr.  Brown.  I  would  like  to  ask  you — I  have  a  statement  here 
which  shows  that  in  1913  the  amount  of  money,  hundreds  of  billions 
of  securities  of  national  banks  in  receivers,  was  32  cents  on  $100,  and 
the  amount  for  gas  and  electric  companies  was  only  37  cents  per 
$100.  You  spoke  very  feelingly  a  few  moments  ago  about  the  num- 
ber of  companies  that  are  insolvent,  and  this  statement,  if  it  is  cor- 
rect, would  show  that  those  companies  were  about  as  safe  as  national 
banks  are. 

Mr.  Fltnn.  I  am  glad  you  asked  that  question.  Will  you  let  me 
insert  in  the  record  just  one  statement,  about  15  lines  long,  showing 
the  facts  about  water-power  companies?  This  has  been  presented 
already  in  another  hearing  on  this  same  subject  elsewhere. 

Mr.  Brown.  I  would  like  to  get  at  the  facts  in  this  matter. 

Mr.  Flynn.  Have  you  seen  this  statement  ? 

Mr.  Brown.  No  ;  where  is  that  from  ? 

Mr.  Flynn.  This  statement  was  furnished  by  Mr.  Cooper,  the 
man  who  built  the  Keokuk  Dam,  in  the  hearings  before  the  Interstate 
and  Foreign.  Commerce  Committee,  this  Congress,  March  11  and 
April  14.  He  has  here  a  partial  list  of  water-power  developments 
which  have  been  either  through  receiverships  or  proved  bad  invest- 
ments, and  he  gives  here  the  names  of  the  companies  and  the  horse- 
power. 

The  Chairman.  Well,  I  think  it  would  be  a  very  good  idea  to  have 
that  in  the  record. 

Mr.  Raker.  Would  it  be  a  good  idea  to  insert  in  the  record  right 
following  that  that  there  are  about  50  companies  that  declined  inv^- 
ment  in  that  company  previous  to  its  financing? 

Mr.  Flynn.  That  statement  is  here  also. 

Mr.  Raker.  I  understand  that. 

Mr.  Flynn.  I  am  not  here  antagonizing  anything.  I  want  the 
bill. 

Mr.  Raker.  We  want  the  bill,  too. 

Mr.  Flynn.  I  am  for  legislation. 

Here  is  the  list.    I  will  put  it  in  if  you  insist. 

The  Chairman.  Without  objection,  it  will  go  in. 

Mr.  Flynn.  Then,  I  think  I  had  better  change  my  lan^age  a 
little  with  respect  to  it.  and  this  is  as  I  understand  it:  I  submit  a  list 
of  power  companies  tliat  have  not  been  profitable  investments  and 
also  a  list  of  financial  interests  declining  the  Keokuk  and  Hamilton 
water-power  investment  previous  to  its  financing.  [The  paper  re- 
ferred to  will  be  found  as  Exhibit  L  in  the  appendix.] 
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STATEMEirr  OF  HB.  P.  H.  HOBBOE,  ASSISTANT  STATE  ENOINEEB, 

SACBAMENTO,  CAL. 

The  Chairman.  Mr.  Norboe,  will  you  state  your  full  name  and 
jour  position  in  California,  and  for  whom  you  appear,  if  anyone? 

Mr.  Norboe.  P.  M.  Norboe.  I  am  assistant  State  engineer  of  Cali- 
fornia. I  am  appearing  at  the  request  of  Mr.  Kent.  I  did  not  come 
to  Washington  to  appear  before  this  committee  at  all.  I  came  here 
on  other  business,  but  being  permitted  to  listen  to  some  of  the  dis- 
cussions in  the  last  few  da3's,  and  being  greatly  interested,  I  made 
ijome  notes  which  Mr,  Kent  desired  to  have  me  present. 

In  these  modem  times  we  are  assuming,  or  at  least  many  of  us  have 
come  to  regard  certain  elements  upon  which  depend  the  comfort, 
prosperity,  and  happiness  of  man  as  belonging  inherently  to  the 
people  as  a  whole,  and  that  each  and  all  are  entitled  to  an  equal 
^hare  in  the  benefits  that  may  flow  from  them.  Those  elements  we 
''all  natural  resources.  One  of  them  is  water  and  the  varied  uses  to 
which  it  may  be  applied.  The  people  acting  collectively  through 
their  Government  have  intrusted  to  the  Staters  the  duty  of  distribut- 
ing the  benefits  to  be  derived  from  the  use  of  water  to  the  beneficiaries 
m  reach  within  their  several  boundaries.  The  trust  has  not  always 
been  administered  either  wisely  or  well.  Man's  genius  has  found  a 
method  of  drawing  out  from  the  element  water  much  of  its  poten- 
tiality to  be  applied  for  his  welfare,  but  the  State  has  sometimes 
failed  to  safeguard  the  interests  of  its  wards  and  to  provide  for  the 
equitable  distribution  of  the  benefits  to  the  rightful  heir. 

x\nother  of  these  elements  of  natural  resources  is  land,  and  the 
use  of  the  first  element  in  this  connection  is  impossible  excepting  in 
conjunction  with  the  use  of  the  second.  The  ownership  of  some  of 
the  lands  yet  rests  in  the  people,  and  the  complete  development  of 
the  use  of  the  water  for  power  or  other  purposes  can  not  be  attained 
without  the  use  of  public  lands  in  connection  therewith. 

It  seems  to  be  the  object  of  the  bill  under  discussion  to  retain,  con- 
serve, and  protect  the  ownership  by  the  people  in  the  public  lands 
while  at  the  same  time  to  correlate  their  use  with  the  use  of  the  waters 
so  that  the  full  development  of  the  latter  may  be  effected  for  the 
greatest  benefit  of  the  public  and,  further,  to  provide  the  machinery 
for  the  conservation  and  distribution  of  the  benefits  obtained. 

Referring  to  the  bill,  Dage  1,  lines  3  and  4,  it  has  been  urged  that 
the  word  "empowered  '^  should  be  stricken  out  and  the  word  " re- 
quired" substituted  therefor,  upon  the  grounds  that  the  Secretary 
of  the  Interior,  if  allowed  discretion  in  the  matter,  might  refuse  to 
^nt  a  lease  to  a  meritorious  project.  It  is  admitted  that  under 
the  administration  of  the  present  Secretary  such  a  contingency  would 
be  impossible,  a  statement  which  finds  aifirmative  response  in  the 
heart  of  every  Califomian.  But,  Mr.  Chairman,  it  is  also  conceivable 
that  if  the  Secretary  is  directed  without  the  right  to  exercise  dis- 
cretion to  grant  leases  meretricious  projects  may  sometimes  be 
favored.  Unless  the  Congress  reserves  to  itself  the  approval  of  all 
leases,  its  agents  must  be  trusted  to  give  both  the  people  and  the 
promoter  a  square  deal. 

Page  1,  line  9,  fixes  the  term  of  the  lease  at  not  to  exceed  5Q  years. 
It  has  been  suggested  that  the  term-  be  made  imperatively  50  years, 
because  if  the  termination  be  definitely  fixed  it  appears  more  attrac- 


280  WATER  POWEB  BILL. 

tive  to  the  bond  buyer  who  can  see  that  his  loan  will  have  a  definite 
time  to  run  without  disturbance.  The  terms  of  the  lease  itself,  if  it 
be  for  fifty  years  or  less,  may  fix  the  terminal  date  just  as  definitely 
before  the  bond  buyer  is  called  in. 

There  may  be  occasions  when  the  lessee  does  not  want  so  strong 
a  lease.  He  may  not  be  compelled  to  consult  the  bond  buyer  at  all 
There  may  be  times  and  places  where  the  lessee  only  requires  the 
concession  for  a  short  time,  and  without  having  to  borrow  money  to 
finance  his  project. 

As  an  example  that  might  have  a  parallel:  When  the  Roosevelt 
Dam  was  about  to  be  built  by  the  Reclamation  Service,  the  service 
built  a  hydroelectric  plant  involving  the  construction  of  19  miles  of 
canal  and  6  tunnels  and  sold  the  electricity  generated  at  cost  to  the 
contractor  building  the  dam.  A  private  owner  might  do  the  same 
thing,  or  if  the  Government  had  not  furnished  him  the  power  the 
contractor  might  well  have  built  the  plant  himself  for  the  sake  of  the 
cheap  power,  and  having  completed  his  contract  he  would  have  no 
further  use  for  the  plant. 

The  State  of  California  has  a  State  road  in  the  high  Sierras, 
which  is  of  little  value  unless  it  shall  be  extended.  If  ever  con- 
struction is  undertaken  it  is  probable  that  a  small  water-power 
plant  will  furnish  the  cheapest  power  that  can  be  obtained  for  drill- 
ing either  with  compressed  air  or  electric-driven  machinery.  The 
State  will  not  need  the  lease  for  more  than  five  years,  and  it  does  not 
seem  necessary  in  that  case  to  make  it  50  years. 

Someone  has  asked  why  is  the  term  fixed  at  50  years,  rather  than 
a  longer  or  shorter  period.  Perhaps  the  one  who  wrote  that  line  had 
no  definite  reason  in  mind  in  selecting  the  number  50,  but  rather  fixed 
upon  it  from  habit  of  thought.  Custom,  which  control  the  actions 
or  men  as  certainly  as  fashion  directs  the  conduct  of  women,  pre- 
scribes more  often  than  otherwise  in  the  business  world  that  long 
leases  shall  terminate  in  50  years.  Nearly  all  franchises  for  operation 
of  street  cars,  ferries,  telegraph  and  telephone  service,  etc.,  are  given 
for  50  years.  A  gieat  majority  of  incorporations  are  made  for  .*)0 
years.  If  no  actuary  has  figured  out  50  as  the  probable  ex|>ectancy 
of  the  life  of  such  things,  custom  seems  to  have  fixed  it  for  the  ma- 
jority of  cases,  and  why  not  continue  the  custom? 

Section  2  directs  that  leases  shall  provide  for  the  "  reasonable  de- 
velopment of  power."  It  might  be  more  specific  by  stating  what  is 
meant  by  a  "  reasonable  development."  The  law  governing  the  ap- 
propriation of  water  in  California  provides  that  work  shall  bejrin 
within  60  days  after  a  notice  of  intention  has  been  posted  and  that 
woi'k  shall  be  "  diligently  prosecuted  until  completion."  No  defini- 
tion as  to  what  constitutes  diligence ;  no  one  is  appointed  to  see  that 
diligence  is  used,  and  no  authority  is  delegated  to  determine  when 
"  completion  "  is  accomplished.  Men  have  been  known  to  file  on  a 
water  right  and  to  diligently  prosecute  the  work  of  construction  to 
the  extent  of  keeping  a  hired  man  at  work  with  a  pick  and  shovel  for 
a  few  weeks  in  each  summer  for  many  years  before  beinff  able  to  J«I1 
at  a  big  price  the  rights  reserved  bv  this  "  diligence."  Ot  course  un- 
der this  bill  the  Secretary  of  the  Interior  will  prescribe  the  degree 
of  diligence  required.  A  law  recently  enacted  in  California  for  the 
control  of  appropriations  of  water  for  power  purposes  provides  that 
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an  intending  user  shall  first  obtain  a  permit  from  the  board  of  water- 
power  commissioners,  and  within  six  months  after  such  permit  is 
granted  he  must  begin  actual  construction  and  must  prosecute  it  with 
reasonable  diligence,  on  a  scale  proportionate  to  the  magnitude  of 
the  undertaking  and  the  work  must  be  completed  within  a  reasonable 
time,  specified  m  the  permit,  but  not  to  exceed  five  years,  and  upon 
completion  of  the  work  a  license  shall  be  issued  for  a  term  nrot 
exceeding  40  years.  If  any  change  in  the  wording  of  the  bill  shall 
be  made  in  order  that  this  particular  wording  shall  be  more  specific, 
it  might  be  well  to  take  the  provision  of  the  (Silifornia  statute. 

Page  3,  lines  6  to  11,  inclusive,  forbid  combinations,  agreements,  or 
understandings  to  limit  output,  etc.,  or  to  fix,  maintain,  or  increase 
prices.  If  agreements,  etc.,  to  fix,  maintain,  or  increase  prices  should 
be  construed  to  mean  the  regulation  of  State  utility  boards  fixing 
rates,  it  would  seriously  interfere  with  those  States  who  do  regulate 
such  matters  through  those  public  agencies.  If  the  language  can  be 
construed  to  apply  to  such  agreements,  it  should  be  amended. 

Section  4  provides  that  no  lease  shall  be  assigned  or  transferred 
nor  sale  of  power  made  to  a  distributing  company  without  the  writ- 
ten consent  of  the  Secretary  of  the  Interior.  This  has  been  objected 
to  as  likely  to  cause  too  much  delay  in  obtaining  the  consent  of  the 
Secretary.  In  specifications  prepared  by  engineers  for  the  building 
of  such  works  as  would  be  constructed  under  these  leases  proposed 
by  this  bill,  a  very  common  provision  recites  that  "  the  contractor 
shall  not  assign,  transfer,  or  sublet  any  part  of  his  contract  without 
the  written  consent  of  the  engineer."  The  contractor  and  his  work 
may  be  in  San  Diego  and  the  engineer  in  New  York.  If  it  is  ap- 
plicable in  one  case  it  may  be  equally  so  iu  the  other  without  impos- 
ing more  hardships. 

oection  8  delegates  to  the  Secretary  of  the  Interior  authority  to 
fix  the  rate  or  rental  charge  for  the  use  of  the  public  lands  and 
other  property  of  the  United  States.  The  power  of  Congress  to 
delegate  such  authority  has  been  challenged.  Such  delegated  author- 
ity has  been  given  and  is  being  exercised  in  nearly  every  department 
of  the  Government, .  and  whether  it  has  ever  been  assailed  in  court 
or  not  the  lawyer  members  of  the  committee  probably  know.  If 
there  is  any  doubt  upon  the  question  it  would  better  be  settled  by 
making  the  provision  specific  as  to  the  amount  the  Secretary  may 
collect.  The  phraseology  of  the  section  may  be  open  to  question  if 
it  ever  goes  to  the  courts.  The  section  says  that  tor  the  occupancy 
and  use  of  lands  or  other  property  of  the  United  States  the  Secre- 
tary is  authorized  to  collect  charges  or  rentals  for  all  power  devel- 
oped or  sold.  Let  a  case  predicated  upon  the  construction  of  that 
sentence  be  submitted  to  such  a  court  as  the  one  which  is  said  to 
have  discharged  a  horse  thief,  because  the  animal  sold  was  a  mare, 
and  it  might  be  decided  that  the  Secretary  was  collecting  rental  for 
use  of  Government  property  for  power  generated  mostly  on  pri- 
vate property.  The  method  followed  by  the  Forestry  Service  in 
asse^ing  a  charge  for  the  use  of  Government  land  for  hydroelectric 
development  is  to  estimate  the  net  amount  of  horsepower  that  is 
available,  assess  a  tax  at  so  much  per  horsepower,  and  collect  that 
rate  according  to  the  ratio  the  Government  land  used,  including  the 
watershed  from  which  the  water  flows  to  the  head  works,  bears  to 
all  the  land  necessary  for  the  enterprise. 
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Mr.  Kaker.  Has  that  encouraged  a  good  deal  of  the  development 
of  the  waterpowerin  the  West  under  the  Forest  Service,  Mr.  Norboe? 

Mr.  Norboe.  I  do  not  know  what  effect  it  has  had ;  whether  it  has 
had  any  effect. 

Mr.  Baker.  It  has  been  stated  by  persons  who  appeared  here,  the 
engineers,  that  within  the  last  six  years  there  had  oeen  practically 
no  hydroelectric  development  of  new  plants  in  California — I  mean  in 
the  public-domain  States. 

Mr.  Norboe.  I  understood  from  the  statements  made  by  witnesses 
and  the  questions  asked  of  them  here,  that  that  hesitancy  on  the  part 
of  the  investor  was  due  to  the  irrevocable  stipulation  more  than  any- 
thing else. 

Mr.  Raker.  For  the  benefit  of  the  committee,  in  view  of  your 
familiarity  with  the  State,  will  you  state  whether  there  has  been 
within  the  last  six  years  any  appreciable  development  of  any  hydro- 
electric energy  that  was  not  started  before  that  time? 

Mr.  Norboe.  There  has  not  been  a  great  deal.  There  have  been 
applications  to  the  water-power  commission  for  something  over 
800,000  horsepower  within  the  last  13  months. 

Mr.  Raker.  That  is.  applications  to  the  State  of  Calif omia^  under 
its  public  service  commission? 

Mr.  Norboe.  Yes,  sir. 

Mr.  Raker.  But  I  am  referring  to  that  which  has  been  developed 
by  virtue  of  applications  to  the  Forest  Service  under  the  Govern- 
ment. 

Mr.  Norboe.  Well,  I  do  not  know  as  to  that.  Practically  all  of 
the  development  would  come  under  the  jurisdiction  of  the  California 
water-power  commission,  and  would  have  to  be  developed  largely  on 
public  land. 

Mr.  Raker.  Public  domain?    I  see. 

Mr.  Norboe.  So,  since  there  has  been  over  800,000  horsepower 
applied  for  I  take  it  that  they  are  not  altogether  scared  out  on  the 
proposition. 

Mr.  Raker.  You  mean  under  the  State  regulation  ? 
'  Mr.  Norboe.  Certainly.     But  they  have  got  to  go  to  the  Forest 
Service  before  they  can  complete  any  arrangements  with  the  State. 

Mr.  Raker.  How  much  or  that,  if  you  know,  has  been  actually  put 
in  operation  ? 

Mr.  Norboe.  I  do  not  know.  Something  over  half  of  it  has  been 
rejected  by  the  water-power  commission. 

Mr.  Raker.  And  the  other  half  by  the  Forest  Service? 

Mr.  Norboe.  T  do  not  know  what  they  did. 

Mr.  Raker.  That  is  all. 

Mr.  Norboe.  No  doubt  if  these  details  are  left  to  the  Secretary  he 
will  adopt  some  such  plan  as  just  outlined  or  a  better  one,  and  this 
is  only  offered  now  as  a  suggestion  for  avoiding  what  might  lead  to 
a  wrong  interpretation  of  the  meaning  of  the  bul. 

Mr.  Kaker.  The  only  thing  I  was  trying  to  get  from  you  is  your 
opinion  with  relation  to  this  claim  that  the  irrevocable  permit  has 
hampered  them  so  that  they  could  not  do  the  work. 

Mr.  Norboe,  I  think  that  is  admitted  on  all  sides. 

In  the  discnissions  in  this  hearing  something  has  been  said  about  the 
bill  only  providing  for  leases  to  public  {service  corporations.  A 
reading  fails  to  discover  such  limitations*  but  if  the  bill  does  not  per- 
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mit  an  individual  to  use  Government  land  where  necessary  to  operate 
a  little  plant  for  his  own  benefit,  it  should  be  amended.  There  are 
many  small  tracts  which  will  eventually  be  made  homes,  and  where 
the  running  streams  may  be  utilized  to  operate  the  small  machinery 
of  the  farm. 

If  it  has  not  already  been  urged  before  this -committee,  it  undoubt- 
edly will  be  that  to  impose  a  rental  upon  the  promoter  of  a  power 
project  when  he  must  pay  the  State  and  county  taxes  and  also  pay 
for  the  use  of  the  water  as  is  required  in  California  for  all  rights 
acquired  since  January  2,  1912,  it  amounts  to  double  taxation.  If  I 
lease  a  lot  from  you,  Mr.  Chairman,  build  a  garage  upon  it  and  rent 
from  Judge  Baker  an  automobile,  is  it  double  taxation  for  me  to 
pay  you  the  rental  for  your  lot,  pay  taxes  on  my  building,  and  pay 
Judge  Raker  for  the  use  of  machme?  I  do  not  consider  that  double 
taxation. 

Another  thing.  We  are  told  that  to  impose  a  rental  tax  for  the 
use  of  public  land  must  be  eventually  paid  by  the  public,  which  con- 
sumes the  product,  and  it  is  simply  a  case  of  "  robbing  Peter  to  pay 
Paul."  Well,  if  that  is  the  result,  why  should  not  Peter,  the  com- 
munity who  is  benefited  by  cheap  power  and  better  service,  pay  some- 
thing to  reimburse  Paul,  the  National  Government,  for  the  cost  of 
policing  and  administering  his  property  which  is  used  for  Peter's 
benefit— not  a  matter  of  revenue,  but  simply  the  cost  of  administra- 
tion? But  is  it  true  that  a  reasonable  rental  charge  must  be  added  to 
the  service  charge  ?  If  so,  then  it  takes  some  of  the  power  companies 
a  long  time  to  adjust  their  rates.  Some  vears  ago  a  power  company 
in  California  was  furnishing  power  to  larmers  for  pumping  water 
with  which  to  irrigate  their  lands.  A  flat  rate  was  charged  of  $50  per 
horsepower  per  annum.  It  was  claimed  that  it  was  necessary  to 
charge  that  rate  in  order  to  pay  interest  on  the  investment.  It  is 
true  that  at  about  that  time  the  concern  was  mortgaged  to  a  trust 
company  for  $9,000,000,  although  there  was  not  tangible  evidence  of 
nearly  that  much  investment.  The  United  States  Forestry  Service 
had  begun  the  practice  of  levying  a  rental  tax  for  the  use  of  public 
lands  by  such  enterprises,  and  in  this  particular  case  a  tax  of  75  cents 
a  horsepower,  if  I  remember  correctly,  was  assessed  for  the  power 
produced  and  so  much  of  it  collected  for  as  was  dependent  upon  the 
use  of  public  lands.  This  was  considered  .a  great  hardship  upon  a 
strugglmg  "infant  industry,"  and  speeches  were  made  and  articles 
were  printed  to  show  the  injustice  of  it.  It  was  strongly  contended 
that  such  an  unjust  burden  would  retard  development,  and,  anyway 
if  persisted  in,  the  burden  would  be  shifted  to  the  consumer,  who 
could  ill  afford  it.  Emissaries  were  sent  to  Washington  to  show  the 
administration  what  an  unjust  thing  it  was  to  fix  this  tax  so  high 
when  the  poor  farmer  would  eventually  have  to  pay  it.  The  plea  in 
behalf  of  the  farmer  was  successful  to  the  extent  of  obtaining  a  re- 
duction of  the  tax  to  35  cents  a  horsepower  a  year.  That  was  more 
than  six  years  ago.  It  is  not  claimed  that  $50  a  year  is  too  much ; 
but  if  it  were  true  that  the  consumers'  rate  should  be  raised  to  pay  the 
tax  placed  upon  the  producer,  then  when  the  producer's  expenses 
were  cut  down  the  farmer  should  have  received  a  corresponding  re- 
duction in  his  annual  power  bill ;  but  a  few  weeks  ago  I  was  down  in 
that  region  and  asked  what  they  were  paying  for  power  to  pump 
their  water,  and  I  was  told  $50— not  $49.60,  but  still  $50. 
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Mr.  Church.  $50  per  horsepower  there  now  ? 

Mr.  NoRBOB.  That  is  what  I  was  told  about  six  weeks  ago. 

Mr.  Raker.  Where  is  that?    What  place  is  that? 

Mr.  NoRBOE.  Fresno. 

The  tax  originally  charged  by  the  Forest  Service  is  less  than  2  per 
cent  of  the  sellinff  price  charged  the  farmer.  Now,  all  over  the 
country  electric  light  and  power  companies,  street  railroads,  and  other 
utility  corporations  are  paying  2  per  cent  of  their  gross  receipts  for 
the  privilege  of  using  the  public  highway  for  the  conduct  of  their 
business. 

Mr.  SiNNOTT.  Has  that  imposition  that  you  speak  of  been  taken 
up  by  the  public  utilities  commission  of  your  State  ? 

Mr.  NoRBOE,  I  do  not  know. 

Mr.  Raker.  They  could  take  it  up  ? 

Mr.  NoRBOE.  They  could  take  it  up.  I  do  not  know  that  the  fann- 
ers considered  that  as  an  imposition. 

Mr.  Raker.  From  your  observation  now,  and  from  your  knowledge 
of  the  bill,  the  utilities  commission  would  have  absolute  control  over 
this  to  coiDpel  them  to  reduce  their  charge  to  a  reasonable  rate? 

Mr.  NoRBOE.  If  that  is  not  reasonable  they  could  compel  them  to 
reduce  it  to  what  they  considered  to  be  a  reasonable  charge  upon  the 
complaint  of  anyone  who  was  using  that  right. 

The  Chairman.  Is  it  now  contended  that  $50  per  horsepower  is 
reasonable,  to  pump  water? 

Mr.  NoRBOE.  The  word  "  reasonable  "  is  a  relative  word.  The  cost 
of  pumping  water  in  the  San  Joaquin  Valley  amounts,  as  a  general 
average,  to  about  2  cents  an  acre-foot  of  water  per  foot- lift  Some- 
times, where  they  have  appliances  of  the  proper  kind  and  conditions 
just  right,  they  get  it  for  a  little  less,  and  the  same  ruling  price 
applies  equally  to  the  electric-driven  plant,  to  the  internal-combustion 
engine  plants,  and  the  small  steam  plants. 

Mr.  Raker.  On  that  $50  charge,  now,T  was  just  asking  some  gen- 
tlemen here  some  questions.  They  tell  me  that  that  would  be  a  very 
moderate  charge — $50  per  year  per  horsepower.  You  could  not  keep 
a  horse  two  months  for  that. 

Mr.  Norboe.  Oh,,  if  you  are  going  to  convert  it  into  horseflesh 
power,  of  course  $50  would  be  immeasurably  cheaper  than  a  horse 
could  do  the  work.  In  the  first  place  a  horse  could  not  do  the  work 
of  a  horsepower. 

Mr.  Raker.  Mr.  Finney,  who  has  been  on  the  stand,  says  that  would 
be  a  very  modest  rate ;  sometimes  it  would  be  much  higher  and  some- 
times a  little  lower,  but  ordinarily  not  much  lower. 

Mr.  NoRBOE.  We  are  all  figuring  now  on  the  question  of  regulation 
and  preventing  monopoly  and  subieoting  it  to  control. 

All  through  the  Sacramento  Valley  the  ruling  charge  now  for 
electricity  for  pumping,  etc.,  is  1  cent  per  kilowatt  hour.  That 
amounts,  I  think,  to  a  little  over  $87  per  horsepower  per  year  if  it  is 
tised  all  the  time.  Of  course  there  are  a  good  many  little  jokers  ifl 
all  these  calculations. 

Mr.  Raker.  Thirty-seven  cents  per  kilowatt? 

Mr.  NoRBOE.  No ;  1  cent  per  hour  per  kilowatt,  which  would  amount 
to  a  little  over  $87  a  year. 

Mx.  Raker.  Per  horsepower  ? 
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Mr.  Chables  A.  Finney.  One  cent  per  kilowatt  hour  is  the  equiva- 
lent of  what  ? 

Mr.  NoBBOE.  About  $87  and  a  fraction  per  year. 

Mr.  Finney.  Oh,  no,  sir. 

Mr.  Rakeb.  It  would  make  how  many  horsepower  per  year? 

Air.  Nobbob.  I  have  not  figured  it  out.  I  was  only  trying  to  get 
at  it  mentally.  But,  at  any  rate,  it  is  a  much  higher  rate  than  $50 
per  horsepower. 

Mr.  Finney.  No,  sir. 

Mr.  Norboe.  It  is  not? 

Mr.  Finney.  No,  sir;  it  is  very  much  less  than  $50. 

Mr.  NoBBOE.  There  have  been  some  contracts  there  as  low  as  three- 
fourths  of  a  cent,  but  it  is  believed  that  they  will  not  be  renewed 
when  they  expire. 

ilr.  Rakeb.  I  think  Mr.  Norboe  is  like  I  am  on  the  matter.  The 
question  is,  we  want  regulation  or  control,  we  want  cheap  power  for 
the  people,  and  we  want  to  encourage  development. 

Mr.  NoBBOE.  Yes. 

Mr.  Rakeb.  That  is  it. 

Mr.  NoBBOE.  I  should  not  like  to  have  this  matter  applied  in  the 
States  which  have  not  progressed  to  what  we  think  is  our  standard 
and  adopt  them  under  tneir  local  regulations. 

The  Chaibman.  You  think  that  provision  is  all  right  there,  then? 

Mr.  NoBBOE.  No.  As  I  understood  the  gentleman  who  just  left  the 
stand,  a  State  that  has  not  yet  adopted  local  regulation  would  be  out 
of  the  game  altogether. 

Mr.  Kakeb.  They  ought  to  be  permitted  to  go  just  the  same,  under 
regulation  by  the  Secretary. 

Mr.  NoBBOE.  Let  the  Secretary  regulate  it;  yes. 

Mr.  Charles  A.  Finney.  Mr.  Chairman,  a  cent  per  kilowatt  hour 
figures  out  on  the  basis  of  24  hours  about  $87  or  $65  per  horsepower. 

Mr.  NoBBOE.  That  is  what  I  thought. 

Mr.  Finney.  But  it  is  not  fair  to  say  that  that  is  the  price,  because 
it  is  not  a  24-hour  service. 

Mr.  NoBBOB.  Whether  it  is  or  not,  I  have  heard  of  no  quarrel  with 
the  cost  at  that  price. 

Mr.  Finney.  A  cent  per  kilowatt  hour  is  a  very  low  prce  for  any 
kind  of  power. 

Mr.  Norboe,  I  do  not  think  that  most  of  us  in  California  have  any 
quarrel  with  the  people  that  are  furnishing  us  with  power.  In  the 
city  of  Sacramento  we  can  get  power  for  household  purposes  for  8 
cents  per  kilowatt  on  the  meter  basis. 

The  Chairman.  There  is  a  general  feeling  in  California  that  they 
need  some  legislative  control  of  water-power  propositions,  is  there 
not? 

Mr.  NoBBOB.  I  do  not  think  that  feeling  is  verv  strong  there  that 
California  needs  it  just  now,  but  California,  I  tliink,  feels  that  the 
enactment  of  this  bill  10  or  15  years  ago  would  have  been  of  great 
benefit  to  the  State.  When  the  bill  for  water  power  was  pending, 
during  the  four  months  before  the  bill  became  a  law,  there  were 
notices  of  appropriation  published  in  one  newspaper  that  aggregated 
over  a  million  horsepower. 

The  Chaibman.  In  private  ownership  ? 
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Mr.  NoRBOE.  No;  a  great  deal  of  it  in  speculation; fellows  rushing 
in  to  get  in  on  the  ground  floor,  and  they  had  no  backing,  and  very 
often  their  schemes  were  visionary,  and  they  failed  to  complete  them. 

The  Chairman.  What  became  of  their  power  sites? 

Mr.  NoRBOE.  They  lapsed. 

Mr.  SiNNOTT.  They  all  died  a  natural  death  on  account  of  failure 
to  go  ahead  with  the  work. 

Mr.  NoRBOE.  They  all  died  a  natural  death. 

The  Chairman.  Where  are  the  power  sites  now  ? 

Mr.  NoRBOE.  If  there  were  any  there  they  are  there  now. 

Mr.  Church.  Are  they  in  private  ownership  ? 

Mr.  NoRBOE.  Some  of  them  are  in  private  owjQership  and  some  of 
them  on  the  public  domain.  And  while  this  was  going  on,  there  was 
quite  a  proportion  of  this  million  horsepower  that  was  covered  by 
notices  of  appropriation  by  the  live-going  power  companies. 

Mr.  Raker.  Some  of  those  water  powders  were  upon  the  Pitt  River 
and  the  Sacramento  River,  and  other  places,  where  they  intended  to 
turn  in  and  use  the  entire  river  flow  at  certain  junctions  in  the 
canyons  ? 

Mr.  NoRBOB.  Oh,  yes. 

Mr.  Raker.  But  all  of  those  have  been,  under  our  State  law,  re- 
quired to  begin  work  within  60  days,  and  the  law  requires  a  continua- 
tion of  work  and  actual  developmnt. 

Mr.  NoRBOE.  With  reasonable  diligence. 

Mr.  Raker.  With  reasonable  diligence,  and  then  no  man  can  use 
any  water  unless  he  uses  it  for  a  beneficial  purpose. 

Mr.  NoRBOE.  No ;  but  a  good  many  power  companies  in  California 
originally  obtained  whatever  rights  they  have  under  the  general  ap- 
propriation law,  which  allowed  them  to  use  it  for  any  purpose,  and  if 
they  increased  their  appropriations  by  getting  in  before  this  restricted 
bill  came  into  effect  of  course  they  have  got  that  much  more  to  apply 
hereafter. 

Mr.  Raker.  Now,  Mr.  Norboe,  so  that  we  may  get  this  before  the 
committee  fully,  would  the  statement  of  a  $50  charge  per  horsepower 
per  year — and  it  is  stated  it  is  low — do  you  know  of  any  companies  in 
California  that  have  appropriated  water,  electric  power  companies  or 
otherwise,  that  are  monopolizing  the  industry  in  any  particular 
locality  ? 

Mr.  Church.  That  is,  to  the  detriment  of  the  locality. 

Mr.  Raker.  Yes;  to  the  detriment  of  the  locality,  to  the  detriment 
of  the  State,  or  the  detriment  of  the  Nation. 

Mr.  NoRBOE.  Not  that  I  know  of ;  no,  sir.  On  the  other  hand,  our 
public  utility  commission  will  not  permit  it. 

Mr.  Raker.  Then,  in  other  words,  so  that  it  may  go  in  the  record, 
any  water  power  that  a  man  has  developed,  any  right  that  he  may 
have  filed  on,  any  public-service  corporation  in  the  State  of  California 
to-day  must  give  the  public  a  good,  fair  service,  at  a  reasonable  rate? 

Mr.  NoRBOB.  Yes,  sir. 

Mr.  Raker.  And  he  can  not  water  his  stock  and  hold  up  the  public 
in  the  way  of  collecting  rates  for  water? 

Mr.  NoRBOE.  No.  Whatever  watering  of  stock  has  been  done  had 
to  be  done  before  the  law  became  effective. 

Mr.  Raker.  In  other  words,  to  squeeze  out  the  water. 

The  Chairman.  When  did  you  get  this  law  ? 
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Mr.  NoRBOE.^In  January,  1912. 

Mr.  SiNNOTT.  That  was  after  we  had  passed  the  Oregon  law. 
The  Chairman.  You  gentlemen  saw  the  light  after  we  in  Okla- 
homa, in  1907,  made  a  constitutional  law  to  that  end. 

(The  committee  took  a  recess  to  10  o'clock  a.  m.,  Wednesday,  April 
6, 1914.) 

Committee  on  the  Public  Lands, 

House  of  Representatives, 
Washington^  D.  (7.,  May  6^  1914. 

The  committee  assembled  at  10.30  o'clock  a.  m.,  Hon.  Scott  Ferris 
(chairman)   presiding. 

Present:  Messrs.  Graham,  Taylor  of  Colorado,  Raker,  Fergusson, 
Hayden,  Brown,  Stout,  Church,  French,  La  FoUette,  Kent,  Sinnott, 
Johnson,  Thomson,  and  Cantor. 

The  Chairman.  Gentlemen  of  the  committee,  we  have  heard  from 
the  engineers  and  the  power  people,  and  those  outside  of  the  adminis- 
tration circles,  with  reference  to  the  power  bill  under  consideration 
(H.  R.  14893) ;  and  we  have  invited  Secretary  Lane  this  morning 
to  come  up  and  give  us  his  views  on  the  power  bill,  and,  if  possible, 
to  help  us  solve  tne  knotty  problems  that  cpnfront  us. 

Secretary  Lane,  do  you  desire  to  make  a  statement,  or  to  have  the 
members  of  the  committee  ask  you  questions,  or  how  do  you  desire 
to  proceed? 

STATEMENT  OF  HON.  FEANKUN  E.  LANE,  SECBETABT  OF  THE 

INTEEIOB. 

Secretary  Lane.  Mr.  Chairman  and  gentlemen :  I  have  no  formal 
statement  to  make.  I  want  to  give  you  just  an  outline  of  the  manner 
in  which  this  bill  came  to  be  drafted. 

Ijast  year,  during  the  summer,  T  went  through  the  West  to  find 
what  the  problems  were  that  the  West  wanted  dealt  with. 

I  wanted  particularly  to  find  what  reason  they  had  for  antago- 
nism to  the  conduct  of  my  department ;  and  to  see  if  it  was  possible  to 
bring  the  West  and  the  Federal  Government  into  alignment  and 
into  more  perfect  sympathy. 

I  visited  the  parks  and  the  reclamation  projects,  many  cities,  and 
the  various  land  offices  and  Indian  reservations  in  an  effort,  pri- 
marily, to  find  out  what  was  the  matter  with  us  back  here,  and  why 
there  should  be  antagonism  to  us;  because  it  has  been  manifest  for 
several  years  that  the  Interior  Department  was  not  regarded  in  the 
highest  favor  in  the  West. 

And  so,  when  I  returned,  I  promulgated  a  program  of  proposed 
legislation,  which  I  incorporated  in  a  suggestive  way  in  my  annual 
report. 

_  That  included  a  bill  for  the  construction  of  a  railroad  in  Alaska. 
I  found  strong  enthusiasm  for  that  in  the  northwestern  section  of 
the  country  particularly;  it  included  also  a  coal-leasing  bill  fov 
Alaska;  a  general  leasing  bill,  covering  coal,  oil,  and  phosphate; 
some  strong  insistent  and  very  persuasive  demands  for  a  change  in 
our  law  respecting  our  irrigation  projects,  and  the  manner  of  pay- 
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merit  to  the  United  States  for  the  water  rights  on  those  projects; 
and  almost  everywhere  that  I  went,  when  I  met  with  men  who  were 
interested  in  the  development  of  industries,  men  who  were  interested 
in  the  development  of  towns,  or  in  banking  and  the  sale  of  bonds, 
I  found  there  strong  criticism  of  the  present  legislation  regarding 
water  power. 

So  when  I  made  my  report  I  thought  that  the  wise  thing  to 
do  was  to  meet  the  demand  that  was  made,  which  was,  primarily, 
that  there  should  be  a  definiteness  in  the  term.  I  talked  with  men 
of  all  kinds  upon  this  question,  and  the  real  fundamental  objec- 
tion— and  the  only  serious  objection — that  has  been  raised  to  the 
f)resent  condition  of  things  is  tliat  we  grant,  under  present  law,  a 
icense,  a  revocable  permit,  which  makes  it  impossible  to  float  such 
hydroelectric  propo.«itions. 

I  found  also  throughout  the  West  a  feeling  that  in  the  course 
of  time  the  States  themselves  and  the  municipalities  would  see  the 
advisability  of  having  the  projects  in  their  own  hands.  All  felt 
that  this  was  a  very  new  proposition;  that  within  a  quarter  of  a 
century  the  whole  industry  of  hydroelectric  development  had  arisen, 
and  that  it  was  altogether  too  early  for  us  as  a  people,  not  kno\Ving 
what  the  future  would  bring  fortn — ^altogether  too  early  for  us  to 
say  that  we  had  finally  determined  to  allow  to  pass  out  of  our  hands 
for  all  time  the  power  possibilities  of  the  country,  but  everybody  in- 
sisted that  there  should  be  some  means  immediately  presented  by 
which  there  could  be  present  development. 

So  the  question  naturally  arose,  "  How  can  we  do  this — ^give  a 
fixed  term,  permitting  development  at  once,  and  at  the  same  time 
reserve  for  the  future  the  determination  of  the  question  as  to  just 
what  will  be  done  with  this  power,  so  that  we  do  not  estop  our- 
selves from  realizing  the  highest  possibility  of  this  power  as  against 
the  future?" 

Then,  when  I  returned,  I  talked  with  a  large  number  of  engi- 
neers— I  suppose,  altogether,  with  20  or  25.  I  chose  the  leading 
engineers  of  the  country,  so  far  as  I  could  find  out  who  they  were. 
I  wrote  to  some  who  could  not  come  to  Washington.  I  sent  a 
man  who  was  familiar  with  these  questions,  who  has  been  a  mem- 
ber of  a  State  legislature  and  has  drafted  one  or  two  bills  upon 
this  question,  to  meet  the  various  engineers  and  financiers  in  vari- 
ous parts  of  the  country.  He  went  to  Boston,  New  York,  and 
Chicago,  and  to  other  cities,  and  held  informal  hearings  upon  this 
question;  and  he  brought  back  the  report  that  the  primary  trouble 
was,  as  I  have  said  before,  that  the  Secretary  of  the  Interior  had 
the  power  now  to  revoke  any  permits,  and  that  that  was  unfair 
to  capital ;  there  was  no  certainty  as  to  what  the  future  would  hold, 
and  tnerefore  there  must  be  a  fixed  term. 

So  tb.ese  were  the  two  ideas  upon  which  this  bill  was  drafted;  and 
I  think  that  those  gentlemen  from  the  West  who  participated  in  the 
drafting  of  this  bill  will  bear  me  out — some  of  them  are  here — that 
there  should  be  a  fixed  term,  so  that  there  can  be  immediate  develop- 
ment, and  that  there  should  be  a  reversion  to  the  Government  at  tlie 
end  of  that  time,  with  the  possibility  of  making  new  terms  at  the  end 
of  the  period.  It  may  be  tliat  at  the  end  of  50  years  we  will  find  that 
it  is  the  wise  thing  to  allow  these  leases  to  stand  and  be  conducted 
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in  present  hands  or  new  leases  to  be  made  to  other  people  of  the  same 
character.  It  may  also  be  that  there  will,  in  the  meantime,  have 
grown  up  large  communities  in  the  neighborhood,  and  that  those 
municipalities  will  think  that  they  can  profit  in  their  industrial 
development  by  taking  these  things  into  their  own  hands^  or  that  the 
States  of  the  West  will  have  devised  some  method  by  which  they  can 
handle  enterprises  of  this  character. 

I  should  myself  believe,  in  the  largest  extent  possible,  in  decentral- 
izing authority.  I  think  that  our  purpose  should  be  to  let  these 
things  go  into  the  hands  of  those  who  are  near  to  them  and  can 
handle  them  wisely. 

But  of  course  questions  of  this  kind  can  not  be  solved  along  the 
lines  purely  of  what  financiers  may  desire  at  the  present  time.  You 
know  that  the  West  is  filled  with  men  who  have  one  purpose,  and 
that  is  tp  get  all  the  money  possible  into  their  community  just  as 
soon  as  possible.  I  have  been  engaged  in  that  kind  of  enterprise 
myself  TOr  a  good  many  years.  I  know  that  when  we  can  get 
?10,000,000  of  eastern  capital  to  come  in  we  are  willinff  to  make  all 
kinds  of  concessions  by  way  of  inducement.  But  the  function  of  a 
committee  like  this,  or  of  Congress,  is  to  see  that  what  we  have  got 
is  not  unwisely  put  out  of  our  hands,  so  that  we  may  not  be  spend- 
thrifts as  a  nation. 

There  are  just  one  or  two  things  that  want  to  be  thought  of  in 
connection  with  this  bill. 

The  first  is.  Is  your  term  sufiicient?  Fifty  years  was  the  term 
almost  universally  spoken  of  to  me  as  being  a  sufficient  term. 

Second,  upon  what  conditions  are  you  going  to  get  this  property 
back  into  the  people's  hands  at  the  end  of  that  term?  Now,  I  at 
first  thought,  and  suggested  in  my  report,  that  we  should  make  the 
very  key  of  the  project,  the  dam  itselsf  the  property  of  the  Govern- 
ment at  the  end  of  the  period,  and  that  we  would  buy  the  remainder 
of  the  plant. 

Objection  was  very  strongly  made  by  some  of  the  engineers  and 
financiers  with  whom  I  talked  to  that  proposition.  And  when  ob- 
i^tion  was  made  I  thought  that  it  might  be  properly  conceded ;  but 
that  we  must  have  in  our  hands  the  power  to  say,  "  This  project  shall 
end  at  a  certain  time.  It  shall  then  go  into  the  people's  hands,  in 
some  form  or  another.  The  people  should  be  compelled  to  pay 
nothing  more  than  a  reasonable  return  upon  that  money  which  these 
projectors  have  put  into  the  property.  They  should  not  be  allowed 
to  speculate  upon  the  people  of  the  West,  by  holding  these  lands 
for  a  considerable  period  of  time  and  then  turning  them  over  to  us 
at  what  might  be  their  speculative  value  at  the  end  of  the  period." 

The  50-year  period,  and  the  fact  that  we  must  have  the  right  of 
way  and  the  other  realty  that  is  bought  by  the  projectors  themselves, 
at  the  price  that  was  paid  for  it,  at  its  cost  to  them — those  seemed  to 
me  to  be  the  two  fundamental  elements  in  this  measure.  And  the 
latter  proposition  I  have  taken  as  an  offset  to  the  first  proposition 
which  I  had  in  mind,  namely,  that  the  dam  itself  should  come  to  the 
Government.  We  set  that  aside,  and  accept  in  lieu  thereof  the 
proposition  that  we  shall  pay  to  these  people  the  cost  to  them  of  the 
property  that  they  are  compelled  to  buy. 
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And  there  is  very  good  reason  for  that,  reason  that  it  seems  ty  m« 
must  appeal  to  every  man  who  comes  from  a  Western  State.  Oui 
realty  values  rise  very  rapidly.  Fifty  years  from  now,  what  will  a 
strip  of  land  be  worth  that  is  100  feet  wide  and  200  miles  long  given 
to-dav  by  the  Government? 

Take  a  State  like  Montana,  which  is  growing  by  leaps  and  bounds. 
The  cities  themselves  are  not  yet  located  in  Montana.  In  every  part 
of  Montana  there  are  possibilities  of  new  towns  arising.  There  is  a 
great  deal  of  railroad  building  in  the  State.  We  had  47,000  applica- 
tions for  the  last  piece  of  Indian  land  that  we  threw  open  out  there. 
Montana  and  those  Western  States  are  all  going  to  grow  rapidly  in 
the  next  few  years,  xire  we  as  a  Government  going  to  buy  back  all 
those  rights  of  way  at  the  end  of  the  period  at  the  price  of  adjoining 
land? 

Now,  I  had  a  good  deal  of  exj)erience  with  this  question  of  rights 
of  way  when  I  was  a  member  of  the  Interstate  Commerce  Commiasion. 
I  remember,  when  we  heard  the  famous  Spokane  case,  that  testi- 
mony was  given  by  the  Northern  Pacific  Railroad  Co.  that  the  right 
of  way  granted  by  the  Government  should  be  allowed  for  on  the 
basis  of  three  times  the  value  of  adjoining  property ;  that  it  cost  that 
to  the  railroad  to  get  its  right  of  way;  and  therefore,  if  we  were 
ffoing  to  take  true  value  as  a  basis  for  fixing  of  rates,  this  strip  of 
land,  which,  in  the  first  place,  had  been  given*  by  the  United  States 
to  the  railroad,  should  be  taken  at  a  basis  of  three  times  the  present 
value  of  the  adjoining  property. 

And  in  thnt  case  the  engineers  of  the  Northern  Pacific  Railroad 
raised  the  value  of  their  right  of  way  $75,000,000  in  one  year.  We 
had  testimony  at  one  time  that  the  right  of  way  was  worth  a  certain 
amount.  A  year  later  we  had  other  testimony,  which  was  taken 
before  a  court,  and  the  difference  in  the  value,  according  to  testimony 
by  the  same  man,  was  $75,000,000. 

In  the  Western  Advance  Rate  case,  the  C,  B.  &  Q.  Railroad,  in 
defending  its  increase  in  rates,  relied  upon  the  legal  proposition 
that  it  had  a  right  to  a  return  upon  the  full  value  of  its  property. 

We  asked  them  what  they  had  put  into  the  property,  and  they 
said  $275,000,000.  We  asked  them  how  they  came  to  make  out  an 
estimate  of  $525,000,000,  upon  which  they  wished  a  return.  They 
said  that  they  had  taken  out  of  the  propertv  $50,000,000  in  profits, 
which  they  had  returned  to  the  property.  "  Well,"  we  said,  "  that 
makes,  then,  a  total  of  $325,000,000  in  cash  that  you  have  put  in. 
There  is  a  difference  of  $200,000,000  left.  Why  do  you  want  a  return 
upon  that  $200,000,000?  "  "Because  that  is  the  value  of  the  land 
that  we  hold,"  they  said.  "  That  is  the  unearned  increment  of  our 
right  of  way  and  terminal  property  since  this  road  was  established, 
and  we  want  the  rate  increased  because,  in  point  of  law,  under  the 
Smythe  case,  we  are  entitled  to  a  return  upon  that  present  value." 

ifow,  that  is  a  condition  that  we  ought  not  to  run  up  against  when 
we  are  going  to  buy  back  these  water-power  properties. 

It  seems  to  me  that  all  the  reasonable  demand  that  can  be  made 
by  men  of  finance,  and  every  requirement  of  law,  will  be  fully  met 
if  we  say  to  these  people,  "  You  can  have  a  reasonable  return  upon 
every  dollar  that  you  put  into  this  property ;  and  so  far  as  we  are 
concerned  we  will  allow  the  control  of  that  to  go  into  the  hands  of 
those  States  that  have  devised  machinery  for  its  control ;  but  ccr- 


WATEB  POWEB  BILL.  291 

tainly  if  these  properties  are  to  revert  to  the  United  States  or  to  the 
States  or  to  the  municipalities  it  can  not  be  that  we  shall  be  asked 
to  pay  back  at  the  end  of  50  years  a  value  that  has  been  given  to  these 
properties  bv  the  increase  in  the  population  of  the  States  therftselves." 

That  would  mean,  when  the  State  of  Montana  or  the  State  of  Idaho 
puts  $100,000  into  an  immigration  fund  to  bring  people  out  there, 
that  for  every  dollar  which  is  expended  by  that  State  for  the  increase 
in  the  population  of  the  State  they  would  have  to  pay  $5  at  the  end 
of  50  years,  or  perhaps  $20  at  the  end  of  60  years,  in  the  repurchase  of 
those  rights-of-way. 

Now,  I  do  not  find,  in  my  talks  with  men  who  are  fair  upon  this 
proposition,  that  there  is  any  real  solid  opposition  to  this  bill.  You 
gentlemen  are  much  more  familiar  with  tlie  details  of  the  measure 
than  I  am  now,  because  it  is  a  month  I  suppose  since  I  have  looked  it 
over,  and  you  have  heard  a  volume  of  testimony  upon  this  matter; 
but  I  met,  so  far  as  I  was  concerned,  every  objection  that  was  raised 
to  the  present  law  in  the  framing  of  this  measure. 

They  wanted  a  fixed  term.  They  did  not  think  that  the  power 
should  rest  in  the  Secretary  to  call  these  permits  back  at  his  caprice, 
and  they  wanted  a  minimum  of  Federal  control.  Those  things  are 
met  in  this  measure. 

There  is  perhaps  one  general  comment  that  I  think  might  be 
made.  For  6  or  7  years  now  the  West  has  been  exclaiming  and 
declaiming  against  Congress  for  its  inaction,  because  legislation  has 
not  been  devised  that  will  allow  for  the  full  development  of  the  West. 

The  measures  that  you  gentlemen  have  been  passing  upon  this 
winter  are  calculated  to  meet,  wisely  I  think,  the  rull  demand  of  the 
West.  It  is  hopeless  to  attempt  to  reconcile  all  the  divergent  views 
of  the  people  in  our  western  country.  If  we  are  to  have  progress, 
if  we  are  not  to  block  our  own  way  and  interfere  with  our  own  de- 
velopment, we  must,  some  of  us,  accept  less  than  we  think  we  ought 
to  have.  That  is  the  basis  of  all  legislation;  it  is  the  basis  of  all 
progress. 

And  while  this  bill  is  not  precisely  as  I  would  draft  it  myself — 
and  I  do  not  know  of  any  bill  that  is  proposed  that  would  meet  my 
full  views;  and  I  do  not  know  of  any  bill  that  Congress  passes  that 
meets  with  the  approval  of  every  one — ^this  measure  is  certainly  one 
that  will  do  the  work,  and  it  is  as  near  to  a  reasonable  compromise, 
in  the  interest  of  the  public,  as  I  think  can  be  devised.  It  certainly 
is  not  an  arbitrary  measure. 

Now,  you  think  over  in  your  mind  the  objections  that  have  been 
raised  to  these  bills.  They  say  that  "  the  Federal  Government  wants 
to  erect  itself  into  a  bureaucracy  and  control  the  West;  you  want 
to  make  the  rate;  you  want  to  have  all  the  industries  of  the  '\Vest  com- 
ing here  to  Washington  and  asking  some  petty  clerk  what  may  be 
charged  for  power.'^  We  have  obviated  that,  have  we  not?  That  is 
met  in  the  bill  by  turning  that  matter  over  to  the  State  that  can 
take  care  of  it. 

Then  they  said,  "  You  want  to  exploit  the  West  on  behalf  of  the 
East,  and  make  the  West  support  the  East.  Here  we  have  an  internal 
State,  without  any  seaboard,  paying  for  a  large  Navy  and  for  the 
support  of  the  Army,  and  carrying  on  large  expenditures  in  which 
we  nave  no  direct  interest.    Yet  you  come  right  into  our  State  where 
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we  have  water  power,  or  coal,  or  oil,  and  want  to  take  that  wealth 
away  from  the  State  and  lodge  it  in  the  United  States  Treasury. 
Those  are  the  things  we  will  not  stand  for;  we  will  not  stand  for  the 
enriching  of  the  East  at  the  expense  of  the  West." 

We  have  met  that.  We  have  met  that  by  allowing  all  of  the 
money  to  be  used  for  the  development  of  the  West,  and  when  it  is 
returned  from  the  reclamation  fund  one-half  is  to  go  directly  into 
the  treasury  of  the  State. 

Now,  then,  think  of  the  objections  that  have  been  raised  to  the 
present  conditions,  and  see  if  tney  are  not  all  met  in  the  present  bill. 

But  certainly  we  can  not  keep  on  devising  new  measures  that  will 
meet  every  possible  objection  that  everyone  wants  to  make  who  wishes 
to  get  hold  of  a  project  upon  the  easiest  possible  terms.  That  is  not 
the  business  of  Congress.  It  is  not  our  business  to  meet  a  universal 
demand  that  the  projects  of  this  country  shall  be  developed  not  as 
projects,  but  as  bases  oi  speculation. 

I  say  that  this  measure  meets  the  real  criticism  of  the  West — every 
real  criticism  that  the  West  has  made — and  gives  it  a  full  chance 
to  realize  its  water-power  possibilities,  and  that  money  can  be  raised 
under  this  measure  for  the  development  of  hydroelectric  power. 

If  that  is  so,  then  it  seems  to  me  that  that  is  all  that  anybody  can 
reasonably  ask. 

Mr.  Cantor.  Mr.  Chairman,  I  would  like  to  ask  a  question:  Re- 
ferring for  a  moment  to  the  "  unearned  increment "  proposition,  Mr. 
Secretary,  you  are  opposed  to  the  payment  by  the  Government,  in 
reclaiming  these  plants,  of  the  "unearned  increment"? 

Secretary  Lake.  I  am. 

Mr.  Thoihson.  Mr.  Chairman,  may  I  ask  a  question? 

The  Chairman.  Certainly. 

Mr.  Thomson.  Mr.  Secretary,  as  to  the  proposition  that  you  out- 
lined with  reference  to  compensation  to  tnese  individuals  or  com- 
panies that  may  take  leases,  upon  the  taking  back  of  their  property 
by  the  Government,  would  you  apply  that  method  of  compensation 
both  to  land  that  may  be  covered  by  the  lease,  being  public  land  that 
is  taken  back,  and  to  land  that  the  individual  or  tne  company  may 
have  acquired  at  the  beginning  of  the  lease  or  subsequently  from  pri- 
vate parties? 

Secretary  Lane.  Of  course,  they  pay  nothing  for  the  Government 
land,  so  that  we  would  get  back  as  part  of  our  own,  and  the  private 
land  we  want  to  pay  them  just  what  thev  paid  for  it. 

The  Chairman.  The  thought  being,  1  presume,  that  it  would  be 
as  important  to  the  lessee  as  it  would  be  to  the  Government  to  have 
the  entire  plant  taken  over  if  the  Government  should  take  over  the 
leased  property? 

Secretary  Lane.  Precisely. 

The  Chairman.  If  part  of  it  was  taken  away  from  them,  and  • 
lot  or  remnants  were  left  on  their  hands^  they  would  be  of  little  or 
no  use  to  them  ? 

Secretary  Lane.  Yes ;  that  is  correct.  That  question  came  up  when 
we  were  talking  about  my  dam  proposition,  you  remember. 

The  Chairman.  Yes.  Will  you  allow  me,  Mr.  Secretary,  to  run 
over  a  few  of  the  things  that  have  been  brought  up  in  the  hearings 
by  the  testimony  of  the  various  engineers  who  have  appeared  before 
ns?    I  suppose  you  have  not  seen  the  testimony? 
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Secretary  Lane.  No,  I  have  not. 

The  Chairman.  Mr.  Pierce,  a  gentleman  who  has  made  quite  an 
impression  on  the  committee  and  has  given  a  good  deal  of  time  to 
the  study  of  this  subject,  and  has  gone  so  far  as  -to  prepare  certain 
amendments  to  the  bill  that  he  thought  ought  to  go  in  it,  has  raised 
certain  points  in  his  testimony  here.  And  diflferent  engineers  and 
different  witnesses  who  have  followed  him  have  rather  centered 
their  testimony  around  these  points  raised  by  him,  and  the  record  I 
think  will  show  that  the  examinations  have  been  largely  upon  the 
questions  raised  by  Mr.  Pierce.  You  in  your  direct  statement  I  think 
have  touched  what  seems  to  be  the  tender  point  with  these  people. 

The  first  is  on  page  1  of  the  bill — ^Mr.  Secretary,  if  you  will  follow 
the  language  of  the  bill  as  I  go  through  it  hurriedly,  we  can  get 
your  ideas  on  the  various  points,  and  it  will  be  of  more  help  to  the 
committee  than  in  any  other  way. 

Secretary  Lane.  Yes;  I  shall  be  glad  to  do  so. 

The  Chairman.  The  first  suggestion  that  Mr.  Pierce  makes — and 
I  will  say  that  he  has  been  backed  up  in  this  by  practically  all  of  the 
engineers  who  have  come  before  the  committee;  not  by  all  of  them, 
but  by  most  of  them — is  that  he  wants  to  make  it  mandatory  upon 
the  Secretary  of  the  Interior,  rather  than  merely  empowering  him  to 
make  these  leases.  In  other  words,  Mr.  Pierce  wants  to  have  the 
applicant  for  the  lease  come  in  and  have  the  lease  as  a  matter  of 
law  and  as  a  matter  of  course^  when  he  complies  with  the  conditions 
that  the  law  provides.  And  his  thought  was  that  to  lease  it  too 
much  to  the  discretion  of  the  department  would  give  rise  to  com- 
plaints of  favoritism,  and  would  give  rise  to  so  much  uncertainty 
that  they  would  have  trouble  to  get  money  to  go  ahead  on  the 
project  with.    What  would  you  say  to  that  proposition  ? 

^retary  Lane.  You  are  dealing  with  the  word  "  empowered  "  as 
against  the  word  "  directed,"  are  you  ? 

The  Chairman.  Yes,  against  leaving  it  discretionary  as  it  is  in 
thebiU. 

Secretary  Lane.  Well,  of  course  that  would  require  probably 
stricter  regulation.  That  is  to  say,  we  would  issue  a  certain  body  of 
regulations  with  which  the  applicant  would  have  to  comply,  and  you 
would  have  to  make  very  strict  regulations  if  you  did  not  have 
somewhere  the  power  to  reject  an  application. 

You  have  got  certainly  to  go  upon  the  theory  that  we  will  not  let 
anybody  and  everybody  get  hold  of  these  things,  because  there  are  a 
certain  number  of  gentlemen  in  every  country  who  want  to  get  hold 
of  things  and  not  develop  anything.  There  are  a  certain  number  of 
others  who  do  not  have  any  possibility  of  doing  anything  with  tha 
project  that  they  would  get  hold  of. 

Now,  I  do  not  object,  in  general  terms,  to  having  things  made  defi- 
nite; and  so  far  as  I  am  personally  concerned  as  Secretary  of  the 
Interior  I  would  like  to  see  things  made  just  as  positive  as  possible, 
but  I  do  not  think  things  should  be  tied  up  in  such  shape  that  it  is 
mandatory  upon  me  to  issue  a  permit  to  somebody  who  I  do  not 
believe  is  acting  in  good  faith. 

The  Chairman.  It  might  turn  out  to  be  an  instance  where  a  local 
community,  for  instance,  for  irrigation  purposes,  might,  from  the 
standpoint  of  location  and  priority  of  responsibility,  turn  out  to  have 
certain  equities  to  a  claim  or  an  application  which  they  would  make, 
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as  distinguished  from  a  power  company,  which  would  take  the  power 
and  carry  it  away  from  that  community;  and  might  that  not  be  a 
sufficient  reason  fox  leaving  a  little  discretion  in  the  Secretary  of  the 
Interior  ? 

Secretary  Lane.  Well,  I  should  feel  myself,  in  a  case  of  that  kind, 
that  it  would  be  far  better  for  the  community  itself,  the  municipality, 
to  have  that  project,  than  it  would  be  to  turn  it  over  to  the  private 
claimant. 

The  Chairman.  Without  injecting  a  new  matter  into  the  question, 
I  have  in  mind  the  long-and-short-haul  proposition  that  railroads 
sometimes  use.  They  can  destroy  a  little  to^  n,  or  a  certain  commu- 
nity, by  giving  more  advantageous  rates  to  other  towns  in  adjoining 
localities.  I  was  wondering  if  that  might  not  enter  into  the  question. 
I  am  not  very  familiar  with  that 

Passing  from  that  to  the  next  amendment  suggested  by  Mr.  Pierce, 
1  will  ask  you  to  look  at  it,  in  typewritten  form  in  the  bill.  After  the 
words  "  to  lease,"  in  line  5,  he  suggested  saying: 

Under  the  provisions  of  this  act,  to  any  State  or  municipal  subdivision  thereof 
or  to  any  public-service  corporation  or  similar  agent  of  the  State,  which  shall 
comply  with  the  terms  of  this 'act. 

Now,  the  effect  of  that  amendment  as  we  have  dissected  it  here  in 
the  committee  seems  to  be  that  everybody  except  an  individual  could 
come  in  under  such  an  application  for  a  lease. 

Secretary  Lane.  Yes;  every  corporation  calling  itself  a  public  cor- 
poration could  have  a  lease  under  that  language. 

The  Chair3ian.  What  would  you  say  as  to  an  amendment  of  that 
sort  which  would  exclude  private  persons  or  individuals? 

Secretary  Lane.  I  do  not  think  it  would  make  a  particle  of  differ- 
ence. I  can  organize  a  corporation  in  16  minutes  in  any  State  and  get 
all  the  rights  given  here  to  a  corporation. 

The  Chairman.  Well,  that  was  Mr.  Pierce's  thought,  that  all  cor- 
porations could  come  in  under  th-at  provision,  and  then  that  there 
would  be  no  question  about  their  coming  under  the  rate-fixing  powers 
of  the  State,  whatever  they  were. 

Secretary  Lane.  I  do  not  think  this  adds  anything  to  the  value  of 
the  bill. 

The  Chairman.  Well,  it  was  suggested  here,  and  I  think  by  the 
engineers  who  referred  to  it,  that  in  the  event  that  a  person  would  be 
subject  to  the  law  or  the  rate-fixing  body  in  the  State,  this  would  be 
unnecessary.  Now,  would  or  w^ould  not  a  private  person  come  under 
the  rate-fixing  powers  of  the  State? 

Secretary  Lane.  I  suppose  most  of  the  State  laws  provide  that 
persons  and  corporations  shall  be  under  the  rate-fixing  laws. 

The  Chairman.  I  assume  that  they  do. 

Secretary  Lane.  Yes ;  I  presume  so.  They  even  have  in  the  inter- 
state commerce  law  Uie  word  "  persons  ";  and  I  assume  that  persons 
would  be  included  in  the  State  laws  on  this  subject. 

Mr.  Raker.  In  our  State  that  word  is  used  to  apply  to  railroads 
and  all  others,  just  the  same. 

Mr.  Taylor  of  Colorado.  I  have  one  thought  in  connection  with 
that.  There  are  a  large  number  of  ranchers  and  farmers — people 
who  have  a  little  water-power  plant,  you  might  say,  to  run  theu* 
churns   or  do   something   on   their   farm — local   farming  matters, 
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where  they  do  not  sell  the  power;  but  in  all  probability  two  or  three 
of  them  are  joined  together;  it  is  not  a  money-making  proposition 
but  a  home  utility.  Now,  where  would  they  come  in  unaer  this 
amendment?  Would  every  farmer  have  to  organize  himself  into  a 
corporation  in  order  to  have  a  little  power  plant  on  his  own  place? 

Secretary  Lane.  Well,  I  have  not  heard  of  any  case  of  that  kind. 

Mr.  Taylor  of  Colorado.  Well,  some  of  them  are  contemplating 
doing  that. 

Secretary  Lane.  Not  generally  on  public  land,  are  they? 

ilr.  Taylor  of  Colorado.  But  they  are  liable  to  run  across  a  piece 
of  public  land  in  their  development. 

Secretary  Lane.  Yes;  that  is  true.  Then  they  could  get  the  right 
of  way  under  the  existing  statute. 

Mr.  Raker.  That  is  the  point  exactly. 

Mr.  Taylor  of  Colorado.  But  a  right  of  way  under  the  existing 
statute  has  not  been  very  satisfactory,  has  it? 

Secretary  Lane.  Well,  there  is  no  trouble  about  that;  we  are  grant- 
ing them  constantly. 

Mr.  Taylor  of  Colorado.  Well,  the  only  question  is  whether  this 
would  supersede  that,  and,  if  so,  whether  •it  would  be  broad  enough 
to  include  the  little  farmer? 

Secretary  Lane.  I  have  no  objection  to  that  being  included. 

Mr.  TAYax)R  of  Colorado.  I  do  not  suppose  it  would;  the  only 
question  is  whether  we  ought  to  have  an  amendment  to  the  bill  which 
would  exclude  him. 

Mr.  SiNNOTT.  I  would  like  to  add  that,  under  the  laws  of  my 
State  an  individual  is  permitted  to  use  water  power  up  to  25  horse- 
power without  any  charge — to  appropriate  water  power  to  that 
amount ;  and  that  is  frequently  done. 

The  Chairman.  Passing  from  that  question,  Mr.  Secretary,  to 
line  6,  page  1,  of  the  bill,  being  the  question  of  including  Alaska 

Secretary  Lane.  Yes. 

The  Chairman.  Now,  of  course,  it  was  apparent  to  the  committee, 
and  I  think  has  been  generally  conceded,  that  as  far  as  Alaska  coal 
was  concerned,  we  ougnt  to  leave  that  to  the  Alaska  coal  bill  already 
reported  to  the  House;  but  is  there  any  reason  in  your  mind  why 
Alaska  should  not  be  included  in  this  water-power  bill? 

Secretary  Lane.  No. 

The  Chairman.  There  are  no  complications  of  any  sort  which 
would  be  involved  in  doing  so? 

Secretary  Lane.  I  do  not  think  so. 

The  Chairman.  There  are  none  so  far  as  the  committee  knows, 
and  I  presume  none  so  far  as  you  know. 

Secretary  Lane.  I  presume  that  would  be  desired  by  the  people 
up  there. 

The  Chairman.  There  has  been  no  suggestion  in  the  hearing 
of  any  objections,  but  I  thought  we  might  mention  that  matter  here. 

Mr.  Brown.  My  idea  is  that  the  time  allowed  for  operation,  etc., 
might  be  extended  in  the  case  of  Alaska,  if  the  bill  is  made  to 
include  Alaska.    Could  we  do  that? 

Secretary  Lane.  I  suppose  that  could  be  done  by  the  regulations 
when  the  lease  was  granted. 

The  Chairman.  Yes;  it  could,  unless  there  was  some  positive 
prohibition  contained  in  the  bill.     Now,  we  did  extend  the  time 
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in  the  Alaskan  oil  bill ;  we  recently  passed  on  the  bill  in  the  com- 
mittee; I  have  not  yet  reported  it.  Of  course,  it  applies  to  Alaska 
on  everything  except  on  coal.  We  did  extend  the  time  there;  we 
amended  the  original  draft,  as  you  perhaps  will  recall,  if  you  have 
seen  the  last  draft  of  the  bill,  so  that  they  will  have  more  time 
to  get  the  permit  and  beffin  the  operation ;  that  was  due  to  the  cli- 
matic conditions  in  Ala^a;  and  I  suppose  that  is  what  you  have 
in  mind,  Mr.  Brown? 

Mr.  Brown.  Entirely  so. 

The  Chairman.  Passing  from  that,  in  line  9,  page  1  of  the  bill 
as  it  stands,  you  will  observe  that  the  provision  is  for  a  50-year 
period — the  maximum? 

Secretary  Lane.  Yes. 

The  Chairman.  And  it  authorizes  the  Secretary  of  the  Interior 
to  execute  leases  for  water-power  purposes  for  lesser  term«  than 
50  years,  in  the  event  that  it  becomes  necessary.  It  was  the  thought 
in  this  hearing,  and  of  Mr.  Pierce,  who  prepared  this  modified  bill, 
that  that  ought  to  be  a  positive  term  of  50  years,  which,  in  effect, 
would  make  that  the  minimimi,  rather  than  the  maximum.  What 
would  be  your  thought  abput  that? 

Secretary  Lane.  I  have  no  objection  to  that  amendment.  I  think 
that  putting  in  the  words,  "not  longer  than  "  allows  us  to  let  out  a 
right  for  a  shorter  period  where  that  might  be  desirable. 

The  Chairman.  Your  thought  would  be  that  the  language,  *'  not 
longer  than  50  years  "  would  probably  means  50  years  in  the  ma- 
jority of  cases;  anyhow? 

Secretary  Lane.  I  think  so. 

The  Chairman.  Passing  now  over  to  page  2  of  that  modified  draft 
of  the  bill,  and  down  to  section  2 — I  do  not  think  there  is  anything 
above  that  that  is  very  important — ^you  will  observe  in  section  2  that 
they  have  proposed  to  strike  out  the  provision,  "  for  the  reasonable 
development  and  continuous  operation  of  the  water  power,  and  may 
provide  that  the  lessee  shall  at  no  time,  without  the  consent  of  the 
Secretary  of  the  Interior,  contract  for  the  deliverv  to  any  one  con- 
sumer of  electrical  energy  in  excess  of  50  per  cent  of  the  total  output;- 

They  propose  to  insert  in  lieu  thereof  tlie  following: 

That  the  lessee  shaU  comuience  construction  of  the  project  within  two  years 
from  the  date  of  the  lease  and  shall  thereafter,  In  good  faith  and  with  diligence, 
prosecute  such  construction  and  shall,  within  the  further  term  of  five  years, 
complete  and  put  in  commercial  operation  such  initial  part  of  the  ultimate  de- 
velopment as  shall  be  necessary  to  supply  the  reasonable  needs  of  the  then 
available  market  and  shall  from  time  to  time  thereafter  construct  such  portion 
of  the  balance  of  such  ultimate  development  as  may  be  necessary  to  supply  ade- 
quately the  reasonable  market  demands  until  such  ultimate  development  shall 
be  completed,  and  no  extensions  of  the  periods  herein  provldeil  shall  be  granted 
except  by  the  Secretary  of  the  Interior. 

Secretary  Lane.  Now,  that  means  that  they  have  seven  years  to 
build  the  first  unit,  does  it  not;  and  they  are  the  judges  as  to  Vhether 
the  rest  of  it  should  be  developed  at  all  or  not? 

Mr.  Kent.  Might  I  suggest,  Mr.  Chairman,  that  that  seems  to  be 
rather  inflexible?  It  seems  to  me  that  we  are  under  the  necessity  of 
having  a  flexibility  in  that  respect,  and  that  leaves  it  in  an  inflexible 
condition. 

The  Chairman.  Of  course,  the  provision  winds  up  by  saying, "  wi<J 
no  extensions  of  the  periods  herein  provided  shall  oe  granted  except 
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by  the  Secretary  of  the  Interior."  That  opens  it  at  one  end,  but  does 
not  at  the  other  end. 

Secretary  Lanb.  What  is  the  objection  to  the  language  in  the  bill 
as  it  stands  ? 

The  Chairman.  Well,  their  objection  was  only,  as  I  recall  it,  in 
regard  to  the  provision  contained  in  line  20  on  page  2.  They  object 
to  the  provision  requiring  that  no  more  than  50  per  cent  of  the  out- 
put shall  be  sold  to  any  one  person.  Perhaps  you  will  recall  that  that 
question  was  raised  by  some  of  the  Senators  from  the  irrigation 
States,  who  felt  that  ir  the  power  company  was  entitled  to  give  all 
the  power  to  one  consumer  they  might  neglect  and  leave  behind  the 
small  irrigators,  who  could  not  pay  the  prices  and  could  not  compete 
with  the  party  who  used  the  power  for  manufacturing  and  similar 
purposes.  I  think  that  provision  went  in  at  their  suggestion.  I 
think  Senator  Smith  of  Arizona  had  something  to  say  about  that. 

Secretary  Lane.  Well,  you  will  remember,  Mr.  Chairman,  that  we 
had  up  a  proposition  of  similar  character  in  regard  to  the  Pend 
d' Oreille  power  permit  in  eastern  Washington,  where  they  purposed 
taking  a  large  power  project  and  using  it  entirely  for  the  develop- 
ment of  a  nitrogen  plant.  And  there  were  in  the  neighborhood  s6me 
mines  and  some  stamp  mills,  and  there  were  growing  towns  in  the 
neighDorhood,  and  the  Question  was  whether  that  supply,  which  was 
the  only  available  supply  in  the  neighborhood,  should  be  given  over 
entirely  for  the  use  of  the  nitrogen  plant,  or  whether  some  of  that 
power  could  be  used  for  the  development  of  near-by  industries ;  and 
that  was  the  reason  that  the  50  per  cent  proposition  was  put  in ;  it 
was  put  in  that  Pend  d'Oreille  permit,  ana  then,  as  you  say,  some  of 
the  irrigation  Senators  thought  that  a  millman  could  use  this  plant 
exclusively  for  his  own  industry,  and  that  while  it  might  come  under 
a  State  public  service  corporation  law,  it  would  in  effect  be  nothing 
more  than  a  pipe  line  is  now,  a  means  of  conveying  oil  from  a  weU 
down  to  a  refinery,  exclusively  used  by  the  refinery  itself. 

Mr.  Raker.  May  I  suggest  an  idea  there,  Mr.  Chairman  ? 

The  Chairman.  Certainly,  Mr.  Raker. 

Mr.  Rak£r.  Suppose  there  are  10,000  horsepower  developed  and 
there  is  only  one  concern  that  could  use  all  of  that  10,000  horsepower, 
while  there  might  be  two  concerns  within  a  reasonable  distance  that 
could  use  it  economically,  each  using  2,500  horsepower.  Under  the 
law,  would  not  the  man  or  the  corporation  that  controlled  the  hydro- 
electric plant  be  compelled  to  give  to  each  in  proportion  to  the 
amount  mat  they  could  use? 

Secretary  Lane.  AVell,  I  would  not  undertake  to  say  that  that 
would  be  the  holding  of  a  public-service  commission.  Now,  let  me 
suggest  a  question  just  along  the  line  of  a  pipe-line : 

Here  is  a  refinery  that  consumes  150,000  barrels  of  oil  a  day.  It 
runs  down  from  Oklahoma  to  Texa.s,  the  pipe-line  does.  Here  is 
another  refinery  started  up  down  in  Texas  that  wants  15,000  barrels 
a  day.  The  pipe-line  is  a  common  carrier.  Are  you  going  to  make 
the  pipe-line  take  7,500  barrels  for  the  first  plant  and  7,500  barrels 
for  the  second  plant?  Are  you  going  to  make  the  first  refinery  shut 
down  one-half  of  the  time? 

The  Chairman.  If  I  might  inject  a  thought,  it  might  be  that  such 
an  order  would  defeat  the  purpose  of  all  three  plants — that  it  would 
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not  give  any  of  them  ^ough  power  to  go  on  with,  and  thereby  defeat 
all  of  them. 

Secretary  Lane.  Yes ;  it  might  defeat  the  purpose  of  all  of  them. 

Mr.  Raker.  Well,  is  not  that  the  same  thing  that  is  being  done  now 
relative  to  the  u?e  of  water?  If  a  company  has  100,000  inches  of 
water  tQ  deliver  to  its  customers,  and  they  are  taking  it  all  up,  new 
ones  come  in  and  want  water.  Now,  must  not  that  com^anv,  under 
the  California  decisions — and  I  suppose  it  is  practically  the  same 
<}lsowhere — supply  all  in  proportion  to  their  actual  needs,  and  is  it 
not  true  that  they  can  not  give  an  exclusive  contract  right  to  anyone? 

Secretary  Lane.  I  rather  think  so.  I  think  that  is  the  way  it 
ought  to  be. 

Mr.  Raker.  That  is  my  recollection. 

Secretary  Lane.  There  ought  to  be  some  regulation  of  that. 

Mr.  Raker.  In  the  San  Diego  case  in  particular  and  in  the  Los 
Angeles  case  the  court  held  that  they  must  give  all  in  proportion 
to  tTie  amount  of  water  they  had  when  they  applied  for  it;  otherwise 
they  could  simply  say,  "  Here,  we  will  give  it  to  one  and  cut  the 
rest  out." 

I  simply  suggest  that  in  connection  with  this  matter  of  the  50 
per  cent  provision,  that  if  the  public  utilities  commission  carried  out 
Ihe  full  theory  in  the  matter,  everybody  would  be  entitled  to  the  pro- 
portion which  the  amount  they  could  use  bore  to  the  amount  wnidi 
the  company  could  supply ;  the  company  could  not  select  anybody  as  a 
preference  user. 

Secretary  Lane.  Well,  now,  we  have  given  the  matter  of  rates  into 
the  hands  of  the  public  service  commissions  in  these  States;  might 
we  not  say  that  when  there  was  adequate  provision  made  as  to  ser- 
vice in  the  hands  of  the  State  commission  that  this  could  control  that 
matter? 

The  Chairman.  Yes;  this  is  not  mandatory  as  it  is;  it  does  not 
make  you  hold  that;  it  gives  you  the  power  to  hold  that;  it  says 
^'  Without  the  consent  of  the  Secretary  of  the  Interior."  They  could 
sell  100  per  cent  of  the  power  to  anybody  if  they  wanted  to;  but  you 
could  stop  it. 

Secretary  Lane.  Yes. 

The  Chairman.  It  does  not  make  it  mandatory;  but  there  might 
be  cases  where  it  would  be  necessary  for  you  to  apply  the  60  per  cent 
rule. 

Secretary  Lane.  Yes. 

Mr.  ICent.  Mr.  Chairman,  I  had  an  idea  that  the  first  beneficial  use 
of  water  controlled? 

Secretary  Lane.  That  is  true.  Of  course,  this  water  then  comes 
into  the  hands  of  the  power  company.  Now,  it  becomes  a  question  of 
how  the  power  shoula  be  distributed. 

Mr.  Raker.  I  did  not  understand  that.  The  first  beneficial  use 
from  a  public  service  corporation  controls? 

Mr.  Kent.  On,  no;  the  general  law  governing  the  use  of  water. 

Mr.  Raker.  Unquestionably,  the  man  or  the  individual  who  g^ 
the  first  beneficial  use  of  water  controls;  but  the  very  moment  he  sells 
or  disposes  of  that  water  to  the  public,  he  then  comes  under  the  bw, 
and  he  must  supply  all  who  apply  to  him,  in  proportion  to  the  amount 
^f  water  he  has  and  to  what  each  one  wants;  he  can  not  select  any. 
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Mr.  Kbkt.  Can  he  cut  off  a  part  of  one  person's  necessity  in  order 
to  give  to  somebody  else  ? 

Mr.  Baker.  He  must  supply  them  all  alike. 

Mr.  Kent.  WelL  I  do  not  know. 

Mr.  Taylor  of  Colorado.  It  seems  to  me  that  you  are  overlooking 
that  first  part  of  section  2,  Mr.  Chairman.  As  I  understand  it,  the 
engineers  said  that  under  lines  16  and  17,  "  and  continuous  operation 
of  the  water  power  " — my  impression  was  that  they  .said  it  would  be 
impossible  to  have  a  continuous  operation  of  the  water  power  through- 
out the  year,  because  there  are  some  places  where  there  would  only 
be  a  high-water  right,  and  in  other  places  it  might  break  down,  and 
there  might  be  conditions  under  which  they  could  not  get  the 
power 

Secretary  Lane  (interposing).  Well,  can  we  not  define  that? 

Mr.  Taylor  of  Colorado.  I  think  the  suggestion  made  by  them  was 
that  there  should  be  some  definite  period  of  construction. 

Secretary  Lake.  I  have  no  objection  to  that. 

Mr.  Taylor  of  Colorado.  Where  they  would  be  able  to  float  their 
bonds  and  get  the  money. 

Secretary  Lake.  I  have  no  objection  to  any  provision  of  that  kind. 

Mr.  Taylor  of  Colorado.  And  that  provision  might  be  so  drastic 
that  it  might  interfere  with  their  floating  the  project. 

The  Chairaian.  A  provision  covering  that  will  appear  on  the  next 
page  of  the  bill.  Mr.  jPierce  does  suggest  that.  On  page  3,  section  4, 
the  original  text  of  the  bill  says : 

Tbat  no  lease  issued  under  this  net  shall  be  assiignable  or  transferable,  and 
no  sale  or  delivery  of  power  to  a  distributing  company  shall  be  made,  except 
upon  the  written  consent  of  the  Secretary  of  the  Interior. 

Undoubtedly  the  thought  was  in  drafting  that  section  to  cut  out 
monopoly  and  to  prevent  combination,  etc. 

Mr.  Pierce,  in  his  proposed  amendment  in  line  13,  proposes  ta 
strike  out  that  provision  beginning  with  the  words,  "And  no  sale 
or  delivery  "  and  ending  with  the  words  "  Secretary  of  the  Interior,'* 
in  line  15,  and  to  insert  in  lieu  thereof: 

Except  by  mortgage  issued  for  the  bona  fide  purpose  of  financing  the  buslnesa 
to  any  transferee  not  having  the  capacity  of  lessee  as  defined  hereunder. 

Their  justification  for  that  proposed  amendment  was,  in  sub- 
stance, that  they  would  have  to  mortgage  in  order  to  get  money  ta 
carry  on  these  plants. 

Mr.  Taylok  of  Colorado.  And  999  out  of  1.000  of  them  are  being 
built  on  borrowed  cajpital. 

Secretary  Lane.  Certainly. 

The  Chairman.  And  quite  an  impression  was  made  on  the  com- 
mittee that  something  of  that  sort  was  necessary. 

Secretary  Lane.  Well,  that  would  not  be  an  assignment  or  transfer 
of  the  lease,  would  it? 

The  Chairman.  In  some  cases  they  say  that  a  deed  of  trust  has 
been  so  held. 

Mr.  Taylor  of  Colorado.  Well,  the  mortgagee  might  have  to  take 
the  plant  over.  The  question  is  whether  this  would  prevent  the 
men  who  furnished  the  money  from  taking  the  property  over? 

Mr.  Brown.  It  would  usually  be  by  deed  of  trust ;  and  unless  there 
18  a  provision  covering  that  no  money  can  be  raised  to  build  the 
plant  at  alL 
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Secretary  Lane.  Well,  that  is  entirely  reasonable. 

Mr.  Raker.  The  bill  that  has  already  been  reported  out  by  the 
Committee  on  Interstate  and  Foreign  dommerce  m  regard  to  navi- 
gable waters  contains  this  provision : 

That  no  property  or  project  installed  or  operated  under  the  benefits  or  pro- 
visions of  this  act  shall  be  assigned  or  transferred,  except  upon  the  written 
consent  of  the  Secretary  of  War,  except  by  trust  deed  or  mortgage  issued  for 
the  purpose  of  financing  the  business  of  such  owner,  and  any  such  successor 
or  assign  of  such  property  or  project,  whether  by  voluntary  transfer,  judicial 
sale,  or  foreclosure  sale,  or  otherwise,  shall  be  subject  to  all  of  the  conditions 
of  the  approval  under  which  such  original  right  was  held,  and  also  subject  to 
all  of  the  provisions  and  conditions  of  this  act,  to  the  same  extent  as  though 
such  successor  or  assign  were  the  original  owner  thereunder. 

Would  not  that  give  full  protection  ? 

Secretary  Lane.  I  think  it  would,  and  I  think  that  is  niuch  dearer. 

Mr.  Baker.  Than  the  one  which  is  here  in  the  bill  with  the  pro- 
posed amendment? 

Secretary  Lane.  Yes;  than  the  one  which  is  here. 

The  Chairman.  Passing  from  that,  Mr.  Secretary,  if  you  will  turn 
to  section  5 

Mr.  Taylor  of  Colorado.  Will  you  let  me  ask  a  question  here,  Mr. 
Chairman  ? 

The  Chairman.  Yes. 

Mr.  Taylor  of  Colorado.  I  do  not  know  whether  it  is  a  proper 
question  or  not;  but  has  the  Interior  Department  had  occasion  to  ex- 
amine this  navigable-stream  bill,  and  does  that  meet  with  approval 
generally,  and  does  that  carry  out  the  same  principles  as  this? 

Secretary  Lane.  Well,  personally  I  looked  over  that  bill,  but  it 
was  some  time  ago.  I  would  not  like  to  say  that  it  was  quite  as  com- 
plete as  this  bill  is. 

Mr.  Taylor  of  Colorado.  Ought  it  not  to  be? 

Secretary  Lane.  Well,  I  think  you  had  better  ask  the  Secretary  of 
War  that.     [Laughter.] 

Mr.  Brown.  Before  you  leave,  do  you  care  to  refer  to  that  other 
amendment  on  page  2  of  the  bill? 

The  Chairman.  I  think  we  can  develop  that  a  little  later.  I 
wi)uld  like  to  scan  throup:h  the  remaining  sections  of  this  bill. 

Mr.  Raker.  Mr.  Chairman,  before  you  pass,  you  left  out  a  sug- 
gested amendment  on  page  2,  commencing  with  the  proviso  on  line 
4;  I  would  like  to  have  the  Secretary's  view  on  that. 

The  Chairman.  We  can  develop  that  a  little  later.    These  are  the 
salient  points  that  I  want  to  develop  first,  and  you  can  take  that  up . 
later. 

Now,  Mr.  Secretary,  section  5,  beginning  on  page  3  and  running 
over  on  the  next  page  is,  of  course,  the  provision  which  seems  to  be 
an  especially  tenaer  point  with  these  gentlemen  who  have  appeared 
before  us;  that  is,  the  recapture  or  the  retaking  section;  and  of 
course  every  one,  I  think,  without  an  exception,  of  the  power  people, 
and  I  think  all  of  the  engineers  here  have  said,  and  have  thougnt  and 
been  in  earnest  about  it^  that  to  take  over  the  property  that  was 
acquired  from  a  source  other  than  the  Government  and,  of  course, 
formed  an  integral  part  of  the  entity  known  as  the  power  site,  would 
work  a  great  hardship  on  them  and  would  scare  capital  away  if 
we  did  not  give  them  the  value  of  the  property  at  the  time  we  re- 
captured it  or  retook  it ;  and  the  provision  tor  taking  it  by  tiie  Gov- 
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emment  at  its  actual  cost  scares  them  very  much.  You  dwelt  on  that 
somewhat  in  your  statement. 

Secretary  Lane.  Well,  there  is  no  real  difference  between  this  sec- 
tion as  amended  and  the  original  section,  except  in  the  word  "  fair  " 
instead  of  "  actual "  on  line  23,  page  3,  and  the  word  "  value  "  which 
they  have  substituted  for  "  cost,"  in  line  24. 

The  Chairman.  But  that  is  the  whole  difference  there.    [Laughter.] 

Secretary  Lane.  Yes;  I  see.  But  I  am  referring  now  to  this 
proposition  on  page  4. 

The  Chaikman.  Yes. 

Secretary  Lane.  They  have  got  the  words  "  the  fair  value  "  and 
"  fair "  and  "  fair "  again — ^which  signifies  nothing.  There  is  no 
real  distinction  between  the  "  fair  value  "  and  the  "  reasonable  valua- 
tion." 

The  Chairman.  No  ;  of  course  not. 

Secretary  Lane.  But  the  meat  of  their  objection  lies  on  page  3. 

The  Chairman.  On  page  3  ? 

Secretary  Lane.  Yes;  and,  of  course,  on  that  we  take  absolutely 
opposed  positions. 

The  Chairman.  Yes.  • 

Secretary  Lane.  And  '1  think  I  have  explained  myself  fully  as  to 
why  I  think  that  the  words  "  actual  cost "  are  vital.  I  would  not  give 
my  approval  to  a  measure  which  struck  out  the  words  "  actual  cost " 
and  suDstituted  the  words  "  fair  value  "  in  that  connection. 

The  Chairman.  Well,  of  course  the  thing  that  distinguishes  a 
lease  from  a  grant  in  perpetuity  is  the  ability  to  get  it  back,  is  it  not? 

Secretary  Lane.  Yes,  sir. 

The  C^iRMAN.  Now,  this  section  deals  with  that  very  thing.  If 
the  conditions  are  made  so  onerous,  and  the  value  of  the  property 
grows  to  such  an  extent  that  Congress  could  not  be  induced  to  buy  it 
back,  although  a  lease  on  its  face,  it  amounts  to  a  grant  in  perpetuity 
m  reality,  does  it  not? 

Secretary  Lane.  Exactly;  yes,  sir. 

The  Chairman.  Now,  the  real  gist  of  the  whole  thing  is  right  in 
this  ability  to  recapture  the  property,  is  it  not? 

Secretary  Lane.  That  is  one  of  the  conditions  under  which  they 
get  our  Government  land  for  nothing. 

Mr.  Fergusson.  And  get  such  a  long  lease  also  ? 

Secretary  Lane.  Yes. 

The  Chairman.  Now,  Mr.  Secretary,  let  us  take  the  worst  with  the 
best,  because  we  have  got  to  work  that  out  here  later,  and  we  want 
for  the  moment  to  hold  you  in  on  this  proposition  to  this  extent : 

Their  statement  comes  in  like  this,  "  Here  we  are  getting  a  craggy 
dam  site  that  is  not  worth  anything."  That  is  the  substance  of  their 
contention. 

Now,  they  go  on  and  say  that  their  system  consists  of  valuable 
lands  that  they  have  to  buy  to  use  in  conjunction  with  it.  It  consists 
in  transmission  lines  which  cost  $20,000  a  mile,  and  it  consists  in  ex- 
pensive and  extravagant  plants  that  they  have  to  build,  and  extrava- 
gant associations  and  relations  that  they  have  to  have  with  other 
companies  that  tie  into  them  and  that  they  tie  into,  and  they  say  that 
it  is  preposterous  that,  because  the  Government  owns  the  bunghole,  it 
should  insist  on  buying  the  barrel  back  at  actual  cost. 
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And  that  is  the  point  about  which  the  discussion  has  waged  around 
this  table. 

Now,  what  course  can  we  pursue  which  will  not,  while  appearing  to 
be  a  lease  on  its  face,  be  in  fact  a  grant  in  perpetuity — ana  still  make 
the  provisions  of  the  lejise  so  practicable  and  workable  that  some- 
thing can  be  done  under  the  bill  ?  We  do  not  want  to  pass  a  biJl  that 
willoe  a  nullity  and  leave  it  to  you  to  administer;  we  do  not  want 
to  pass  a  biirthat  nobody  can  go  ahead  under.  And  they  assert  that 
nobody  can  get  a  cent  of  capital  to  construct  the  works  under  the 
bill  as  we  have  it,  although  all  of  them  assert  that  they  are  for  legis- 
lation, and  all  of  them  assert  that  they  want  legislation,  and  that  they 
want  to  help  us  get  a  bill  through — and  I  believe  they  do.  But  right 
here  is  a  very  vital  difference. 

Secretary  L/ane.  Well,  of  course  there  is  no  way  by  which  you  can 
tell  whether  a  prophecy  will  come  true  or  not  until  you  await  the 
event.  The  wisest  course  to  follow,  it  seems  to  me,  is  to  enact  this 
provision  as  it  is,  and  if  in  the  course  of  time  it  is  discovered  that 
capital  is  not  attracted  the  law  itself  can  be  amended  very  easily. 

But  I  think,  as  you  say,  that  this  feature  of  the  law  is  vital  and  is 
a  vital  part  of  the  measure.  Let  me  tell  you  one  thing  that  developed 
in  the  course  of  a  conversation  with  some  of  these  engineers.  Engi- 
neers are  lawyers  in  a  sense. 

The  Chairman.  On  this  subject,  they  are. 

Secretary  Lane.  On  this  subject,  they  are  special  pleaders.  They 
are  making  out  a  case  for  themselves  as  men  who  want  jobs,  properly, 
and  for  those  who  have  to  put  up  the  money  to  compensate  them  to 
do  this  development.  I  have  found  them  very  fair  in  my  discussions 
with  them — very  fair;  but  they  come  here  with  a  feeling  that  it  is 
their  business  to  get  just  as  much  as  they  can  out  of  us,*  and  that 
we  are  a  hard  proposition  anyhow,  and  if  they  get  anything  more 
than  they  really  expect,  that  they  have  put  something  over  on  us. 
[Laughter.] 

I  had  this  proposition  stated  to  me  by  one  of  the  engineers  as  a 
basis  of  capitalization  of  an  existing  plant.  They  raised  all  their 
money  on  mortgages.  All  of  the  money  that  went  to  the  plant  went 
in  on  mortgages.  They  sold  their  bonds  at  80  cents  on  the  dollar. 
That  left  a  margin  ot  20  cents.  Then  they  issued  capital  stock. 
They  had  an  amortization  fund  by  which  they  returned  at  the  end 
of  the  period  the  full  face  value  of  the  bonds — 80  per  cent  pln«  20 
per  cent.  They  got  the  interest  on  the  bonds  and  in  addition  tliey 
got  a  dividend  upon  the  stock,  which  represented  nothing  whatever 
except  the  interests  of  the  promoters. 

Now,  then,  at  the  end  of  a  60-year  period,  we  will  say,  they  wonW 
have  had  a  complete  return  of  their  investments — ^they  would  have 
had  interest  upon  all  the  money  that  went  in,  interest  upon  the  -0 
per  cent  in  addition  to  what  went  in,  and  a  full  dividend  upon  the 
stock,  which  represented  water.  Now,  then,  they  want,  at  the  end 
of  that  time,  to  sell  the  proposition  back  to  the  United  States  upon 
the  basis  of  whatever  the  property  is  worth,  whatever  the  wflter 
right?  may  have  arisen  to,  whatever  the  rights  of  way  may  have 
become — to  get  back  that  in  addition.  Now,  I  think  that  is  too  mucn. 

Mr.  Fergusson.  Might  I  interpolate  a  thought  there? 

Secretary  Lane.  Surely. 
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Mr.  Fergusson.  What  you  proposed  and  what  they  proposed  repre- 
sents  only  two'  alternatives  from  their  standpoint.  While  I  am  not 
a  socialist,  I  might  make  this  suggestion:  That  the  Government 
could  rather  construct  the  whole  works  and  lease  it  out  or  rent  it  out 
than  that  the  law  should  be  made  regulatory  of  something  that  might 
degenerate  into  a  perpetuity  in  fact. 

Secretary  Lane.  Mr.  Fergusson,  Congress  would  never  pass  a  law 
of  that  kind.  There  is  no  possibility  of  it,  and  these  gentlemen  do 
not  expect  it. 

The  Chaihman.  Of  course,  Mr.  Secretary,  we  are  going  to  give 
you  a  clean  sweep  here  as  we  go  along.  They  put  a  statement  in  the 
record  yesterday,  some  of  the  engineers,  that  showed  that  some  30 
or  31  or  32  concerns  had  gone  broke,  and  other  things,  and  thcf  names 
and  addresses  were  gone  into. 

ilr.  Taylor.  They  put  in  a  list  of  all  permits  that  were  forfeited, 
and  there  was  some  question  as  to  whether  or  not  the  Secretary 
might  exercise  his  discretion  in  forfeiting  them.  They  showed  where 
they  forfeited  32  in  one  day,  I  think,  when  there  was  no  complaint  of 
any  of  them.  There  was  no  complaint  of  their  lack  of  diligence. 
It  was  just  before  they  were  going  out  of  office  that  they  forfeited 
them.  That  was  at  the*  time,  I  think,  when  Mr.  Roosevelt  went  out 
of  office. 

Mr.  Fergusson.  Yes;  on  March  2. 

The  Chairman.  Then  we  are  confronted  with  the  second  proposi- 
tion, and  that  is  that  the  Interstate  and  Foreign  Commerce  Com- 
mittee has  just  reported  a  bill  which  provides  for  regulation. 

Mr.  Raker.  I  was  just  going  to  ask  the  Secretary  a  few  questions 
on  that  when  the  other  gentlemen  get  through. 

Secretary  Lane.  Of  course,  there  is  this  distinction  to  be  constantly 
borne  in  mind  there,  that  they  do  not  have  anything  that-  they  are 
trading  on  in  that  bill.    Here  we  have  the  key  to  the  whole  situation. 

Mr.  Raker.  They  claim  here  they  have  got  all  the  key  by  virtue  of 
the  dam  site  in  the  river,  and  they  just  give  the  party  the  original 
cost  back  on  that,  and  then  on  all  outside,  the  reasonable  fair  value. 

Mr.  Cantor.  This,  it  is  claimed,  is  largely  due  to  the  weakness 
of  the  present  act  as  to  the  discretionary  power  lodged  in  the  present 
Secretarv. 

Secretary  Lane.  I  really  do  not  know  a  thing  about  that,  Mr. 
Cantor. 

The  Chairman.  Jumping  from  that  over  to  section  6,  there  is  a 
proviso  interlined  on  page  4,  after  line  12,  which  says : 

Provided  further.  That  if  at  the  expiration  of  any  lease  period  the  properties 
sbaU  not  be  taken  over  as  herein  provided,  the  lease  covering  said  properties 
shall  continue  until  the  right  of  taking  over  the  properties  herein  provided  shall 
have  been  exercised. 

To  some  of  us  that  is^  quite  an  important  thin^.  The  Government 
is  rather  ponderous  and  cumbersome  in  its  abilities  to  take  action  of 
that  sort,  out  it  is  thought  there  should  be,  in  a  right  so  important, 
the  right  to  keep  the  property  going. 

Secretary  Lane.  I  do  not  see  any  serious  objection  to  that  at  all. 

The  Chairman.  The  committee  have  been  of  the  opinion  that  that 
was  very  desirable,  and  I  think  it  is  necessary,  in  fact.  Do  you 
agree  to  that  ? 

82440—16 ^20 
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Secretaiy  Lane.  Yes. 

The  Chairman.  Now,  down  at  the  bottom  of  page  4  we  come  to  ao 
amendment  which  presents  a  more  serious  situation: 

Provided,  That  In  the  Issuance  of  such  new  lease,  preference  right  of  leaae 
shall  be  given  to  the  original  lessee. 

Now,  let  me  ask  you  to  consider  that  in  conjunction  with  the  pro- 
posed amendment  on  page  1,  line  4,  which  first  directs  you  to  lease, 
and,  second,  gives  you  discretion  to  give  preference  to  applications 
by  States  or  municipalities.  What  would  you  say  as  to  an  amend- 
ment of  that  sort? 

Secretary  Lane.  What  is  the  provision  on  page  1? 

The  Chairman.  The  provision  on  page  1,  as  distinguished  from 
giving  you  discretion  in  granting  it,  makes  it  mandatory,  and  directs 
you  to  do  it.  Then  on  page  4,  after  line  24,  rather  considering  those 
two  together  for  the  moment,  it  in  effect  gives  to  the  original  lessee  a 
preference  right  at  the  end  of  the  period  of  the  lease,  whatever  that 
may  ultimately  be. 

Secretary  Lane.  I  see  no  objection  to  giving  a  preference  to  the 
original  lessee. 

The  Chairman.  Is  there  any  additional  equity  that  would  go  with 
that,  or  any  additional  consideration  which  would  enter  in,  which 
would  make  the  property  more  difficult  of  retaking  in  the  event  they 
elected  to  do  it? 

Secretary  Lane.  I  do  not  think  so.  All  we  have  got  to  do  in 
order  to  take  over  this  property  is  to  give  these  people  notice  that  we 
are  going  to  take  it  at  a  certain  time.  If  we  decide  not  to  do  that, 
but  to  proceed  and  make  a  new  lease,  we  can  give  a  preference  to  this 
lessee. 

The  Chairman.  Of  course,  depending  on  the  conditions,  as  to 
whether  that  seemed  to  be  advisable  at  that  time? 

Secretary  Lane.  Certainly;  and  I  would  suppose  that  the  Secre- 
tary would  be  entirely  satisfied. 

Mr.  Thomson.  Suppose  in  the  meantime  a  municipality  has 
sprung  up  which  is  seeking  this  proposition  ? 

Secretary  Lane.  Well,  then,  tne  question  would  be  as  to  whether 
the  preference  should  be  given  to  this  lessee  or  the  municipalitv? 

Mr.  Thomson.  If  the  original  lessee  is  given  a  preference  rignt.  the 
municipality — to  use  a  slang  expression — does  not  have  a  look-in 
at  all. 

Mr.  Taylor.  What  does  "  preference  right  '*  mean,  anyhow !  It 
does  not  mean  absolutely  that  he  has  got  to  have  it  under  any  condi- 
tions.    It  means  other  things  being  equal. 

Mr.  Thomson.  If  they  met  such  conditions  as  might  be  imposed  at 
that  time,  they  would  have  the  absolute  right  as  against  everybody 
else — the  municipality  or  anybody  else. 

The  Chairman.  Without  getting  into  argument  about  that,  that 
seems  to  mean  a  good  deal  more  than  that.  A  preference  right  is  a 
very  valuable  right  for  the  original  taker.  It  serves  as  a  buffer  t<> 
keop  other  people  from  building,  and  it  means  a  good  deal. 

Let  me  give  you  a  rather  humble  example  and  one  not  entirely  par 
allel,  if  I  may.  When  our  State  was  admitted  into  the  Union  they 
provided  that  the  State  might  lease  for  school  purposes  two  sections 
in  each  townst  ip,  or  lieu  lands,  with  the  proviso  that  the  lessee  should 
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have  a  preference  right  to  release  and  to  buy,  and  that  came  to  us 
with  that  limitation.  What  happened  was  the  original  lessee  began 
to  make  improvements  so  extravagant  and  to  set  out  so  many  trees 
that  seemed  to  have  a  schedule  of  prices;  that  each  improvement 
should  constitute  a  certain  amount  of  monev ;  that  each  tree  should  be 
$1  or  50  cents,  etc.  What  happened  was  that  the  original  lessee  first 
claimed  an  inalienable  right :  that  it  was  a  crime  almost  for  anybody 
else  to  bid  against  him.  That  was  No.  1.  No.  2  was  that  his 
improvements  were  so  high  in  value  that  nobody  else  wanted  his 
improvements.  He  dug  holes  in  the  ground  that  were  valuable  to 
him  that  would  not  be  valuable  to  a  successor,  and  the  preference 
rights  sold  from  hand  to  hand  by  lessees  who  would  relinquish  and 
let  the  other  lessees  take  it  up,  as  high  as  $1,000  a  lease,  paying  the 
regular  rental.  So  while  I  do  not  care  to  be  in  the  attitude  of  oppos- 
ing that  at  all,  that  is  a  valuable  right. 

Secretary  Lane.  Why  not  say  this :  That  in  case  of  the  issuance  of 
such  a  lease  a  preference  right  shall  be  given  to  the  original  lessee 
upon  equal  terms,  so  that  this  lessee  gets  no  better  terms  than  the 
other  would  get? 

The  Chairman.  I  rather  assume  that  your  regulation  would  get 
that,  Mr.  Secretary. 

Secretary  Lane.  Probably. 

The  Chairman.  I  think  it  would. 

Secretary  Lane.  But  to  leave  that,  the  point  raised  over  here  was 
the  preference  right  of  the  original  lessee  as  against  the  State  or 
municipality. 

Mr.  Thomson.  Provided  he  shall  not  have  a  preference  right — 
adding  to  that  language  there — as  against  the  State  or  the  mujaici- 
pality.  Provided  that  lie  had  a  preference  right  as  against  individu- 
als, but  not  as  against  the  State  or  any  municipality. 

Secretary  Lane.  I  think  that  is  a  good  suggestion. 

The  Chairman.  Nobody  has  any  objection  to  it;  but  if  he  wants 
to  think  for  a  moment  that  it  is  not  a  valuable  right,  I  say  it  is. 

Secretary  Lane.  Where  there,  are  two  individuals,  the  man  who  is 
out  there  already  would  then  have  a  preference  right  over  an  out- 
sider, and  I  think  he  ought  to  have. 

Mr.  Eaker.  And  as  a  matter  of  fact  this  preference  right  ought 
not  to  be  transferable,  ought  it? 

Secretary  Lane.  No  ;  of  course  it  could  not  be. 

Mr.  SiNNOTT.  Mr.  Secretary,  I  would  like  to  suggest  an  idea  that 
has  occurred  to  me  in  connection  with  section  5.  Can  not  the  privi- 
lege which  we  are  endeavoring  to  preserve  in  section  5  of  taking  over 
the  associated  plants  be  circumvented  in  this  way,  that  instead  of 
physical  combination  being  made  by  the  parent  plant  and  the  dis- 
tribution system  referred  to  in  section  3,  the  companies  will  organize 
a  distributing  company,  or  there  may  be  a  distributing  company  in 
existence,  and  that  distributing  company,  instead  of  making  ph3-sical 
combination,  as  contemplated  m  section  3,  will  apply  for  a  lease  under 
section  4  of  power  for  distribution,  and  thereby  we  will  not  reserve 
the  right  to  take  over  the  distributing  system? 

Secretary  Lane.  Yes.  There  would  be  a  severance,  as  I  under- 
etand  you,  of  the  distributing  systems  and  the  generating  plant  ? 

Mr.  SiNNOTT.  Yes. 
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Mr.  Cantor.  Would  that  be  governed  by  regulation  of  the  de- 
partment ? 

Mr.  SiNNOTT.  Under  this  act? 

Secretary  Lane.  No;  but  I  just  wonder  if  there  is  any  real  danger 
in  that.  Supposing  that  were  so,  and  you  generated  power  upon  the 
Klamath  project  and  distributed  it  in  the  neighborhood  by  a  separate 
distributing  company. 

Mr.  SiNNOTT.  Kelease  the  power  to  the  distributing  company? 

Secretary  Lane.  Release  the  power  to  the  distributing  company. 

Mr.  SiNNOTT.  Under  section  4  ? 

Secretary  Lane.  Yes.  Of  course,  at  the  end  of  the  period  the  dis- 
tributing plant  is  absolutely  valueless,  is  it  not  ? 

Mr.  Kent.  You  might  have  to  condemn  it ;  go  into  court  and  con- 
demn it,  and  pay  values  that  you  do  not  want  to  pay. 

Mr.  SiNNOTT.  It  seems  to  me  that  distributing  plant  has  some  club 
over  you,  because  you  have  no  right  to  take  it  over. 

Mr.  Cantor.  If  you  destroy  the  lease  there  would  not  be  any  dis- 
tributing plant. 

Secretary  Lane.  The  language  in  section  4  was  intended  to  pro- 
I  hibit  just  that  situation. 

Mr.  Raker.  I  see. 

Secretary  Lane.  You  have  got  in  that  language: 

I  That  no  lease  issued  under  this  act  shall  he  assignable  or  transferable,  and 

no  sale  or  delivery  of  power  to  a  distributing  company  shall  be  made  except 
upon  written  consent  of  the  Secretary  of  the  Interior. 

Mr.  SiNNOTT.  You  think  under  that  you  can  exact  that  condition 
of  the  lessee  under  section  4  ? 

Secretary  Lane.  I  think  you  could  make  it  conditional. 

Mr.  Kaiuhr.  Would  it  not  be  more  beneficial  to  the  Government  it 
there  was  a  distributing  company  that  had  all  the  distributing 
plants?  They  get  nothing  under  the  lease.  The  Government  would 
not  have  to  buy  anything  at  all  at  the  end  of  the  50  years  of  the 
distributing  corporation,  would  it?  Their  plant  would  become  use- 
less, and  we  would  not  have  to  rebuy  il  at  all  or  retake  it. 

Secretary  Lane.  The  proposition  Mr.  Sinnott  makes  is  that  we 
would  have  to  have  some  substitute  distributing  plant  if  we  are  going 
to  take  over  the  power  plant.  I  think  if  you  leave  s^tion  4  as  it  is 
that  probably  takes  care  of  that  situation. 

The  Chairman.  Now,  on  page  5,  Mr.  Secretary,  I  draw  your  atten- 
tion for  a  moment  to  the  substance  of  section  7  as  originally  drafted. 

Mr.  SiNNOTT.  Just  a  moment,  Mr.  Chairman.  I  just  want  to  be 
clear  on  that  other  point. 

Then  it  is  your  idea,  Mr.  Secretary,  that  we  should  have  a  right  to 
take  over  that  distributing  company  mentioned  in  section  4? 

Secretary  Lane.  Yes ;  I  think  so.    We  might  make  such  a  condition. 

The  Chairman.  Section  7,  page  5,  as  originally  drafted  was  in 
effect  that  when  the  public  interests  required  the  lessee  could  have 
permission  to  let  a  contract  to  be  executed  extending  beyond  the  life 
of  the  lease  with  your  permission. 

Mr.  Pierce  strikes  out  lines  3,  4,  and  5,  down  to  and  including  the 
word  "  of,"  and  fixes  it  so  that  the  public-service  commission  can  give 
that  authority.  What  would  you  say  about  that  change?  Might  not 
that  lead  to  considerable  confusion  ?    Suppose  at  the  end  of  40  years 
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the  company  chose  to  make  a  lease  at  the  rate  of  3  mills  a  kilowatt 
hour  to  its  own  concern,  we  will  say,  or  some  affiliated  concern.  It 
might  be  a  very  embarrassing  thing  for  that  plant.  What  would  be 
the  value  of  that  plant  at  the  end  of  the  time  if  it  were  bound  up  by 
such  a  lease  ?  The  Secretary  of  the  Interior  would  have  the  question 
in  mind  as  to  the  time  of  the  expiration  of  the  lease,  but  the  State 
commission  might  not  have  that  in  mind. 

Secretary  Lane.  And  the  State  commission  would  not  know  what 
the  intentions  of  the  Secretary  of  the  Interior  or  the  department 
nii;;ht  be  with  reference  to  future  handling. 

The  Chairman.  Precisely.  And  to  that  extent  that  would  appa- 
rently be  a  conflict  of  authority  that  would  not  be  advisable,  would 
it  not? 

Secretary  Lane.  I  do  not  think  you  are  going  to  have  very  much 
difficulty  on  the  question. of  conflict  between  the  Secretary  of  the 
Interior  and  the  States.  As  time  goes  on  we  are  getting  very  much 
better  to  understand  each  other,  and  you  must  remember  that  the 
?tates  are  very  new  in  the  development  of  any  kind  of  machinery  for 
handling  water  power  or  railroads  or  anything  of  that  kind,  and  just 
as  soon  as  they  do  develop  that  machinery  it  is  inevitable  that  Con- 
gress itself  will  want  the  power  lodged  in  the  States,  and  the  gentle- 
men now  who  are  making  objection  to  this  bill  will  come  before  Con- 
gress and  oppose  a  transfer  from  Congress  to  the  States,  precisely 
as  they  have  shifted  on  the  railroad  question.  They  are  now  begging 
that  all  power  should  be  taken  from  the  States  regarding  railroads 
and  lodged  in  the  hands  of  the  central  Government,  and  they  used 
to  be  begging  that  the  Government  should  do  notning  itself,  but 
should  leave  it  all  to  the  States. 

The  Chairman.  That  is  probably  because  the  local  commissions 
have  begun  to  do  their  duty. 

Secretary  Lane.  It  may  be. 

Mr.  Chukch.  Do  you  not  think  the  conditions  in  reference  to  the 
termination  of  the  lease,  about  which  you  were  just  speaking,  can  be 
handled  by  amendment  at  the  time  when  they  come  up  and  present 
themselves  much  more  wisely  than  they  can  be  handled  at  the  present 
time? 

Secretary  Lane.  You  mean  30  or  40  years  from  now,  if  there  was  a 
necessity  for  something  of  that  kind,  that  Congress  would  be  apt  to 
take  care  of  it  ? 

Mr.  CnmRCH.  That  is  exactly  w^hat  I  mean,  and  I  think  that  they 
can  be  seen  at  that  time  from  a  much  better  view  point  than  they  can 
be  seen  at  the  present  time. 

The  Chairman.  You  think  there  will  be  a  Congress  here  then  ? 

Mr.  Church.  I  have  no  idea. 

Mr.  Raker.  The  same  one? 

Mr.  Church.  I  hope  so.     [Laughter.] 

The  Chairmai^.  Passing  over  to  section  8,  we  launch  headlong,  in 
section  8,  into  the  question  of  fixing  the  rental.  In  formulating  this 
bill  different  ideas  were  advanced,  with  the  final  thought  that  no  one 
knew  what  ought  to  be  charged,  and  no  one  knew  what  would  be  a 
fair  rental,  and  we  took  refuge  in  the  fact  that  the  Secretary  of  the 
Interior  would  have  to  attempt  to  fix  it  in  each  case  as  he  thought  the 
circumstances  warranted.    I  think  every  witness,  and  especially  the 
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engineers  and  power  people  here,  have  urged  that  something  definite 
be  fixed  per  horsepower.  Twenty-five  cents  has  been  suggested,  I 
think,  per  horsepower  as  being  a  proper  rate.  I  do  not  know  whether 
that  has  been  pressed  very  much,  but  they  have  urged  that  we  ought 
to  put  in  a  specific  amount,  and  I  wondered  what  you  thing  of  that 
proposition. 

Secretary  Lane.  I  am  told  that  there  are  some  projects  that  would 
not  stand  25  cents,  that  it  would  probably  lead  to  development  if 
there  was  not  any  charge  at  all  upon  some  for  10  or  15  years,  and 
after  that  a  graduated  charge.  I  tried  to  devise  a  table,  making  the 
rate  of  compensation  gradual  and  reduced  in  proportion  to  the  re- 
duction in  the  rate,  and  did  devise  such  a  table  in  connection  with  the 
Pend  d'Oreille  permit.  It  might  be  impracticable  to  put  it  into 
a  bill  of  this  kind,  for  the  reason  that  every  situation  must  be  judged 
of  by  itself.  You  gentlemen  can  say  that  25  cents  could  be  fixed  as 
a  uniform  price,  and  perhaps  that  will  be  an  average  price,  all 
things  considered — I  do  not  know — and  fair,  taking  the  country  all 
over;  but  it  seems  to  me  that  it  would  be  a  wiser  policy  to  allow  us 
to  charge  nothing  in  some  places,  where  there  was  not  any  com- 
munity in  die  neighborhood  that  would  demand  the  power  in  any 
very  large  quantity  immediately. 

Mr.  Church.  Mr.  Secretary,  might  I  interrupt  you  right  there? 

Secretary  Lane.  Yes,  sir. 

Mr.  Church.  It  was  suggested  that  a  maximum  be  fixed;  that  it 
should  not  exceed  a  certain  amount;  and  that,  of  course,  it  would 
run  down  to  nothing  if  it  is  justified. 

Secretary  Lane.  Well,  should  that  maximum  be  fixed  for  the 
period  of  50  years,  Mr.  Church?  Supposing  you  were  generous 
minded  now  and  fixed  the  maximum  at  25  cents;  at  the  end  of  20 
years  should  that  same  figure  obtain? 

Mr.  Church.  Well,  I  was  only  giving  you  what  had  been  put  forth 
liere.    I  can  not  answer  that. 

Secretary  Lane.  I  rather  think  that  if  you  will  leave  some  option 
and  some  leeway  in  regard  to  these  things  that  they  will  worlc  out 
themselves,  because  if  there  is  a  plant  that  is  worth  while  we  can  put 
this  thing  up  on  a  basis  where  there  will  be  competition  come  in. 

The  Chairman.  May  I  add  right  there  Mr.  Church  does  correctly 
quote  the  witnesses,  and  I  think  T  correctly  quote  them  when  I  sav 
that  some  of  them  have  advocated  that  we  incorporate  in  the  bill 
a  maximum  beyond  which  you  can  not  go.  I  do  not  wish  to  say  in 
regard  to  that,  because  I  do  not  want  to  become  argumentative,  but 
I  do  want  to  say  to  the  committee,  and  I  do  want  to  say  to  you,  Mr. 
Secretary,  that  in  the  last  seven  years'  experience  I  have  had  in  the 
House,  with  the  Alaskan  leasing  bill  and  what  not,  I  am  led  to  feel 
sure  that  the  effect  any  sum  you  put  in  there  as  a  maximum  sum 
would  be  to  defeat  the  bill.  I  think  there  is  no  question  about  that. 
That  is  what  would  happen.  When  we  get  into  the  proposition  of 
fixing  a  certain  amount,  one  man,  who  perhaps  may  know  about  a  cer- 
tain plant,  will  think  you  ought  to  charge  $2.50  per  horsepower:  an- 
other Member  of  Confess  will  live  in  another  community,  where 
they  are  probably  anxious  to  get  some  one  to  come  in  and  develop 
the  horsepower,  and  you  will  just  get  into  a  whipsawing  proposition, 
and  you  will  get  nowhere  on  this  bill.  I  think  thefe  is  no  refuge 
except  to  leave  it  as  it  is.    The  engineers  have  appeared,  and  they 
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have  appeared  both  as  experts  as  to  the  building  of  the  dams  and 
everything  from  A  to  Z,  and  some  of  them  have;  appeared  for  the 
purpose  of  explaining  to  us  v^hy  it  could  not  be  financed,  and  they 
have  all  said  tliey  must  have  a  positive  fixed  figure. 

Secretary  Lane.  Can  that  not  be  taken  care  of  in  the  lease  itself, 
so  that  they  will  have  an  exact  basis  upon  which  to  go  forward? 

The  Chairman.  I  have  tried  to  see  about  that.  At  least,  I  have 
said  to  them — or  it  has  oozed  out  in  the  record  here  at  least — ^that  if 
they  knew  in  advance  what  it  was  going  to  be  they  could  either  take 
it  or  let  it  alone.  If  they  let  it  alone,  of  course  the  community 
development  might  suflfer,  but  if  they  take  it  they  would  know  what 
they  are  going  to  get,  and  it  would  be  without  the  uncertainty  of 
you  or  some  one  else  fixing  the  rates ;  but  they  come  back  and  say 
that  the  dam  site  is  but  an  integral  part,  and  that  they  have  to  go  out 
and  buy  water  rights  and  buy  their  lAnds  and  make  their  surveys, 
which  are  very  extravagant  and  expensive  as  well,  and  that  they 
have  to  do  all  of  this  other  development  work,  and  that  then  they 
can  not  go  on  and  finance  it  unless  they  know  precisely  what  the 
department  is  going  to  do,  and  unless  they  can  know  what  the  terms 
will  be  they  fear  that  will  complicate  or  bungle  up  their  effort  to 
develop  their  waterpower.  I  do  not  know  anything  about  borrowing 
money.  All  we  are  trying  to  do,  of  course,  is  to  find  out  about  this 
very  situation.  They  say  they  will  have  to  buy  water  rights;  they 
will  have  to  pay  for  extensive  surveys;  that  tney  will  have  to  buy 
land;  that  they  will  have  to  make  extensive  connections  with  other 
parties;  that  they  have  to  tie  in  and  become  an  integral  part  of  other 
systems,  and  they  will  be  up  in  the  air,  so  to  speak,  on  what  they 
wish  to  do  on  their  dam  site  itself  and  what  they  will  finally  buy, 
and  that  makes  it  impracticable  and  impossible  for  them  to  get 
money  to  do  these  additional  things  which  they  will  have  to  do. 
That  is  their  side  of  it. 

Secretary  Lane.  When  do  they  come  to  the  Secretary  for  this 
lease?  Do  they  go  out  and  gather  up  all  of  these  things  and  then 
come  in  and  ascertain  as  to  what  the  charge  will  be? 

The  Chairman.  They  put  it  up  to  us  this  way,  Mr.  Secretary. 
This  was  not  before  our  conference  down  there  when  we  wrote  this 
bill.  They  say  that  they  have  to  go  out  and  buy  water  rights,  and 
they  have  to  go  out  and  buy  their  land  and  other  things  otner  than 
the  dam  site  itself. 

Mr.  Taylor.  They  say  they  would  have  to  establish  steam  plants 
to  supplement  where  the  water  runs  down. 

The  Chairman.  Yes;  they  say  that. 

Mr.  Church.  And  pay  out  large  sums  for  engineering. 

The  Chairman.  Mr.  Finney,  what  was  that  amount  you  said  you 
expended  for  surveys  and  engineering  on  the  Little  Tennessee  ? 

Mr.  John  H.  Finney.  On  the  Little  Tennessee  we  spent  nearly 
§1,000,000  in  engineering  alone,  in  the  last  four  years. 

The  Chairman.  I  wanted  to  get  it  correctly. 

Those  are  some  of  the  contentions  that  they  bring  to  us  here  as 
to  their  side  of  it,  and  it  is  eminently  proper  that  you  and  this  com- 
mittee and  these  gentlemen  over  here  should  get  together  on  some- 
thing, otherwise  we  will  be  in  the  attitude  of  passing  a  bill  which  is 
intended  to  do  good  and  intended  to  accomplish  a  lot  for  the  West; 
still  if  we  can  not  get  a  cent  to  do  it  it  will  not  do  any  good. 
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Mr.  Johnson.  If  they  are  certain  that  these  things  must  be  done  in 
advance  of  the  lease  it  will  not  harm  them,  but  ii  done  afterwards 
they  are  liable  to  be  held  up  on  the  proposition. 

Mr.  SiNNOTT.  Since  you  nave  mentioned  the  Pend  Oreille  matter, 
that  was  the  very  reason  assigned  by  one  of  the  witnesses  why  these 
matters  should  be  made  definite  in  advance.  They  told  us  that  your 
regulations,  etc.,  were  impracticable. 

Secretary  Lane.  I  have  found  this,  that  every  engineer  who  was 
not  interested  in  that  Pend  Oreille  proposition  thought  that  that 
was  a  very  bad  permit.  The  only  gentlemen  who  have  not  objected 
to  it  are  the  gentlemen  who  got  it.    [Laughter.] 

The  Chairman.  It  is  satisfactory  to  them  ? 

Air.  La  Follette,  Mr.  Secretary,  allow  me  to  say  that  the  people 
who  got  the  permit  have  never  been  able  to  finance  it. 

Secretary  Lane.  No  ;  and  nobody  else  has  been  able  to  finance  any- 
thing since  they  got  that  permit. 

Mr.  La  Follette.  I  can  not  say  as  to  that. 

Secretary  Lane.  I  had  a  letter  the  other  day  from  Mr,  Gerry,  who 
had  been  sent  a  copy  of  this  bill.  He  thought  it  a  perfectly  prac- 
ticable measure.  He  probably  knows  as  much  about  water  power 
as  any  man  in  the  United  States,  and  he  has  never  raised  the  objec- 
tion to  me,  although  I  saw  him  out  in  Montana  several  months  after 
the  permit  was  granted,  and  have  heard  from  him  once  or  twice 
since.  He  never  raised  the  objection  that  he  could  not  finance  it 
because  of  its  conditions. 

The  Chairman.  Let  me  pass  from  that  concrete  case  just  for  a 
moment.  Did  vou  catch  Mr.  Johnson's  suggestion  here,  Mr.  Secre- 
tarty,  in  addition  to  what  I  have  stated  about  the  general  conten- 
tions of  the  power  neople  ? 

Secretary  Lane.  Yes.  sir. 

The  Chairman.  Ana  in  addition.  Mr.  Johnson  makes  the  point 
that  they  must  gather  up  and  get  tnese  lands  and  water  rights  and 
other  adjuncts  to  the  dam  site  before  they  can  come  to  you.  They 
say  if  they  come  to  you  first  and  get  an  authorization  to  take  out  a 
lease  or  get  a  lease  these  other  fellows  say,  "  You  have  got  to  have  us 
now,"  and  they  charge  exorbitant  rates.  I  do  not  know  how  sound 
that  contention  is,  but  it  has  been  made. 

Mr.  Taylor.  They  say,  on  the  other  hand,  if  you  have  not  got 
anything,  we  are  not  supposed  to  treat  with  anyone  that  comes  in, 
or  anyone  that  drifts  into  the  office. 

Secretary  Lane.  Could  not  we  deal  with  that  along  the  line  of 
regulations?  Could  not  we  deal  with  that  along  some  similar  line 
to  a  permit? 

The  Chairman.  I  was  going  to  suggest  that.  Of  course,  that 
would  not  obviate  the  trouble  Mr.  Johnson  suggested.  In  other 
words,  a  permit  would  go  out  to  the  public  through  the  press.  News 
would  go  out  that  they  had  intenaed  to  take  out  a  development 
there,  and,  of  course,  that  would  put  all  grafters  on  notice  who 
wanted  to  hold  them  up  on  the  price  around  there,  to  put  excessive 
values  on  water  rights  and  land.  But  I  do  not  see  how  you  could 
come  at  that  in  any  other  wav  than  to  put  in  this  bill,  just  as  we 
did  in  the  Alaskan  leasing  bill,  and  in  the  general  leasing  bill,  that 
for  the  time  you  could  issue  a  temporary  permit  to  a  power  organiza- 
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tion  and  let  them  go  out  and  see  if  they  can  get  hold  of  the  other 
adjuncts  that  will  make  a  going  concern  of  it,  and  at  the  same  time 
finance  it. 

Secretary  Lane.  Of  course,  if  they  would  organize  as  a  public- 
utility  corporation  they  would  have  the  right  of  eminent  domain, 
so  tliat  they  could  condemn  any  property  that  was  a  mere  black- 
mailing proposition. 

The  Chairman.  Well,  that  is  true. 

Mr.  Raker.  They  say,  suppose  that  they  do  condemn  that  right  of 
way,  and  condemn  all  the  other  rights,  and  they  could  not  get  the 
right  from  the  Government. 

Secretary  Lane.  They  could  have  a  permit  which  would  entitle 
them  to  a  lease.  A  permit  issues  in  the  first  instance,  you  see,  and 
then  they  would  know  on  what  terms  they  could  figure. 

The  Chairman.  Just  as  we  did  in  the  oil  leases.  You  issue  to 
them  a  permit.  They  do  not  know  whether  there  is  anything  there 
or  not.  They  go  out  and  find  out.  If  they  discover  anything  they 
come  in  and  get  their  patent  to  one-fourth  and  let  you  dispose  of 
the  other  to  some  one  else  as  a  leasehold. 

Here  is  a  dam  site  that  belongs  to  the  Government,  and  these 
power  people  think  they  can  make  a  going  concern  of  it.  They  now 
come  to  the  Secretary  of  the  Interior  and  say,  "  Mr.  Secretary,  we 
think  we  may  be  able  to  make  a  going  concern  of  this.  Will  you 
give  us  a  permit  to  try  for  one  vear  or  six  months  or  90  days,  or 
whatever  will  be  a  proper  timer'  That  gives  nobody  the  oppor- 
tunity to  slip  in  under  them  and  get  a  dam  site  away  from  them. 
They  then  kngw  precisely  what  the  terms  of  the  lease  will  be.  They 
then  know  exactlv  what  you  will  say  if  they  come  back  and  lay  the 
matter  on  the  table  and  assert  this  fact,  to  wit,  that  they  have  got  the 
water  right  and  the  land  and  have  financed  the  proposition  and  are 
readv  to  so  ahead.  Thev  know  that  you  will  give  them  this  lease 
on  the  terms  of  the  permit.  I  rather  believe  that  Mr.  Finney  and 
yourself,  Mr.  Secretary,  had  better  give  a  litle  thought  to  that  one 
proposition. 

Secretary  Lane.  I  suppose  you  could  do  that  just  as  well  in  regu- 
lation.   Do  you  not  think  so  ? 

The  Chairman.  Perhaps  you  could^  but  they  are  deathly  afraid 
of  regulation.  They  are  deathly  afraid  of  everything  they  can  not 
see  in  print. 

Secretary  Lane.  Well,  we  will  put  the  regulations  in  print. 
[Laughter.] 

Mr.  Taylor.  They  fear  they  can  not  get  the  money  for  it. 

Secretary  Lane.  They  would  know  all  of  the  terms  and  conditions 
in  advance,  and  they  could  go  out  and  see  whether  they  could  float  it. 

The  Chairman.  Why  does  that  not  obviate  a  great  deal  of  the 
objection  that  was  made,  Mr.  Finney,  by  you  and  Mr.  Pierce  and 
others,  if  you  had  a  permit  for  a  certain  time,  and  at  the  time  of 
receiving  your  permit  the  Secretary,  through  regulations  and 
through  agreement  which  you  could  draw  up,  an  unsigned  lease  or  a 
nonexecuted  lease  or  contract,  so  that  you  would  know  exactly  what 
you  could  do?  Could  you  not  then  go  out  and  get  your  money  and 
finance  it? 
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Mr.  John  H.  Finney.  I  think  it  is  unanimously  agreed  upon  by 
all  of  us  here  that  we  would  trust  the  present  Secretary  absolutely, 
but ; 

The  Chairman.  I  hope  I  have  said  nothing  to  the  contrary  of  that, 
Mr.  Finney. 

Secretary  Lane.  I  know  what  that  next  sentence  is  going  to  be- 
that  you  do  not  know  what  sort  of  man  the  next  Secretary  will  be. 

The  Chairman.  You  have  guessed  it  exactly. 

Mr.  John  H.  Finney.  The  first  permit,  Mr.  Secretary,  is  only  a 
small  part,  and  probably  a  very  small  part  of  the  system  that  is 
finally  going  into  that  proposition  at  the  end  of  50  years.  For  in- 
stance, we  need  10  different  permits  to  throw  10  different  projects 
into  the  same  scheme,  because  it  is  a  going  business.  It  is  not  a 
separate  entity.  Each  plant  that  is  put  into  a  hydroelectric  system 
to-day  all  becomes  a  part  of  a  great  service  system,  from  which  elec- 
trical energy  is  had,  from  half  a  dozen  water  plants,  plus  half  a 
dozen  steam  plants.  If  you  have  to  come  to  succeeding  Secretaries 
every  few  years  to  get  the  necessary  extensions  of  that  system  which 
the  public-service  commissions  of  the  various  States  are  going  to 
insist  upon  in  order  to  meet  the  demand  for  power,  I  thinh:  it  is  a 
\  ery  serious  business,  if  we  do  not  know  what  we  are  going  to  meet 
in  the  way  of  charges  for  a  fixed  period.  It  is  going  to  be  just  as 
difficult  to  finance  the  second  project  as  it  is  to  finance  the  fii*st 
project. 

Secretary  Lane.  Does  that  amount  to  anything  more  than  this:  If 
I  buy  a  piece  of  land  down  here  on  Massachusetts  Avenue,  a  25-foot 
front,  and  I  pay  a  certain  amount  for  it  per  foot,  an4  my  household 
grows  or  my  financial  condition  is  such  that  I  want  to  get  the  adjoin- 
ing property,  that  I  have  got  to  pay  what  the  other  fellow  wants— I 
have  got  to  come  through  on  some  terms  with  him  ? 

Mr.  John  H.  Finney.  Yes;  but  you  do  not  have  to  buy  that  par- 
ticular piece  of  property.  You  are  not  fixed  on  Massachusetts  Ave- 
nue; you  can  move,  if  the  terms  do  not  suit  you,  to  Connecticut 
Avenue.  But  the  hydroelectric  station  is  a  fixture;  it  has  got  to 
stay  there  for  the  balance  of  time. 

Secretary  Lane.  But  I  am  fixed  as  to  the  25  feet,  and  so  are  you 
fixed  as  to  a  certain  plant. 

Mr.  John  H.  Finney.  But  there  is  no  public-service  commission 
that  is  compelling  you  to  buy  next  door  to  you.  You  take  it  or  leave 
it.  or  move. 

Secretary  Lane.  Well,  do  you  suppose  that  on  presentation  to  this 
department  or  any  successor  to  the  present  Secretary,  that  consider- 
ation would  be  given  to  your  desire  to  have  an  additional  plant! 

Mr.  John  H,  Finney.  I  should  hope  so,  Mr.  Secretary. 

Secretary  Lane.  Just  as  a  matter  of  fact,  you  have  not  seen  any 
policy  adopted  by  any  secretary  that  would  be  contrary  to  that,  have 

you?*  .  . 

Mr.  John  H.  Finney.  I  have  seen  varied  regulations  or  policies 

proposed,  Mr.  Secretary. 

Secretary  Lane.  Because  everybody  was  groping,  Mr.  Finney. 
That  is  a  fact. 

Mr.  John  H.  Finney.  Are  they  not  still  doing  it? 

Secretary  Lane.  To  a  certain  extent  we  are,  and  we  are  trying  to 
get  the  safest  thing  now,  for  the  time  being,  to  do  just  what  is  wise  at 
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present,  and  not  give  away  any  more  than  we  have  to  give  away  in 
order  to  attain  the  thing  that  we  want,  to  anybody  who  will  apply. 
Why,  I  had  an  engineer  in  my  office  the  other  day  who  solemnly  be- 
lieved that  the  power  of  this  country  was  not  going  to  be  generated 
by  water  but  by  steam,  and  that  your  anxiety  to  get  plants  of  this 
hnd  was  simply  a  delusion  on  your  part  as  to  their  value. 

Mr.  John  H.  Finney.  That  has  been  true  with  respect  to  a  great 
many  of  them. 

Secretary  Lane.  So  that  you  engineers  and  everybody  else  are 
groping. 

Mr.  PiEBCE.  Mr.  Chairman,  may  I  say  just  one  word  on  this 
question  ? 

The  Chairman.  Yes. 

Mr.  Pierce.  In  regard  to  the  advisability  of  putting  in  a  fixed 
charge  in  the  bill.  European  nations  have  taken  up  that  question. 
Thev  have  given  a  great  deal  of  consideration  to  it.  I  spent  three 
or  fi)ur  months  of  last  year  abroad,  and  so  I  speak  advisedly.  In 
several  countries  where  large  water  powers  exist,  like  Norway  and 
Sweden,  they  have  adopted  a  water-power  tax  of  25  cents  per  horse- 
power. 

Secretary  Lane.  Is  that  uniform,  Mr.  Pierce? 

Mr.  Pierce.  That  is  uniform.  To  be  exact,  it  is  one  kronen  in 
Norway,  amounting  to  26 J  cents  in  American  money;  and  the  tax 
is  virtually  25  cents  per  horsepower  in  all  countries  of  northern 
Europe. 

I  tnink  that  the  most  of  our  at  present  undeveloped  water  power 
will,  in  the  future,  be  used  in  the  manufacture  of  electrochemicals, 
because  most  of  the  water  power  developed  in  Europe  during  the 
past  five  years  is  used  for  that  purpose.  How  are  we  going  to 
establish  in  the  United  States  electrochemical  industry  if  we  charge 
more  than  they  charge  abroad?  The  water  powers  of  Norway,  for 
instance,  may  oe  developed  as  cheap  or  more  cheaply  than  those  in 
the  United  States.  Labor  is  cheaper,  ocean  freight  is  cheaper,  there 
is  no  duty  on  electrochemicals  into  the  United  States,  and  therefore, 
under  those  circumstances,  if  we  charge  more  than  25  cents  we  will 
never  have  the  electrochemical  industry  established  here. 

I  quite  recognize  that  under  the  terms  of  the  bill  as  originally 
drawn  it  leaves  it  to  the  discretion  of  the  Secretary  of  the  Interior 
to  fix  the  rate,  but  it  does  seem  to  me  that  it  is  not  best  to  give  him 
that  authority,  and  that  we  might  well  follow  the  established  custom 
in  Europe,  and  name  a  fixed  rate  of  25  cents.  If  there  is  a  water 
power  in  this  country  that  can  not  afford  to  pay  that  rate,  I  do  not 
believe  it  is  practical  to  develop  it  at  all.  While  25  cents  per  horse- 
power per  year  is  a  reasonable  rate,  I  do  not  believe  tha^the  Fed- 
eral Government  should  name  as  rental  a  price  that  would  more 
than  cover  administrative  expenses,  and  I  take  it  that  you  all  agree 
with  me  in  that,  and  I  suggest  that  a  low  rate  would  make  it  very, 
very  much  easier  for  development. 

The  Chairman.  There  is  a  difference  of  opinion  about  that. 

Mr.  Pierce.  I  will  say,  then,  that  that  is  my  opinion ;  I  know  that 
it  would  be  much  easier  to  finance  these  projects  if  we  knew  through 
a  term  of  years  ahead  just  what  the  tax  would  be.  Of  course  it 
would  be  named  in  the  lease,  but  I  think  it  would  relieve  the  Secre- 
tary of  the  Interior  of  an  embarrassing  duty.    I  do  not  believe  he 
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wants  this  authority.  I  do  not*  believe  it  is  best  to  give  it  to  him, 
and  I  think  we  might  well  follow  the  foreign  Governments  in  that 
matter. 

The  Chairman.  Have  you  got  these  bills,  these  foreign  bills? 

Mr.  Pierce.  No;  I  have  not.  They  are  in  the  foreign  language, 
and  I  did  not  bring  them  over ;  but  I  know  that  what  I  state  is  a 
fact 

The  Chairman.  I  wonder  if  you  could  procure  those  in  some  way? 

Mr.  Pierce.  I  think  Mr.  Slattery  has  them. 

The  Chairman.  Do  you  have  them,  Mr.  Slattery? 

Mr.  Harry  A.  Slattery  (Conservation  Association).  Yes,  sir. 

The  Chairman.  In  every  country  ? 

Mr.  Slattery.  No,  sir ;  but  for  some  of  them. 

The  Chairman.  How  many  countries? 

Mr.  Slattery.  We  have  France,  Italy,  Norway  and  Sweden,  and 
Denmark. 

The  Chairman.  Let  me  make  a  request  of  you  now,  if  you  do  not 
mind,  to  have  copies  of  them  made  and  let  us  have  them ;  and  send 
the  Secretary  one  and  send  us  one,  because  we  undoubtedly  will  have 
to  do  some  work  on  that. 

The  Chairman.  Mr.  Pierce,  let  me  make  the  request  of  you  now: 
If  you  do  not  mind,  I  wish  you  would  have  copies  of  that  made  and 
send  the  Secretary  one  and  send  us  one. 

Mr.  Pierce.  Just  in  conclusion,  Mr.  Chairman,  I  did  not  investi- 
gate the  laws  of  Italy;  but  I  think  it  would  be  very  well  to  have 
these,  and  I  am  very  glad  Mr.  Slattery  has  them.  I  know  that  in 
Norway  one  concern  there  has  permits  for  the  use  of  450,000  horse- 
power, on  which  they  have  already  developed  300,000  on  tiiat  basis. 

All  I  am  looking  for,  personally,  is  results.  I  want  to  see  a  bill 
passed,  but  still  a  bill  that  will  be  fair  to  everybody. 

The  Chairman.  Gentlemen  of  the  committee,  Mr.  Graham,  of  the 
committee,  suggests  that  we  have  the  Pend  d'Oreille  water-power 
matter  inserted  here  and  the  regulations  provided  for  it.  It  is  the 
Sixty-third  Congress,  first  session.  Senate  Document  147.  It  is  very 
short,  and  unless  there  is  objection  it  will  go  into  the  record. 

(The  document  above  referred  to  will  be  found  as  Exhibit  M  in  the 
appendix.) 

The  Chairman  (continuing).  Now,  passing  from  that,  Mr.  Sec- 
retary, turn  to  section  9,  page  6.  It  has  been  suggested  that  section 
9  go  out,  due  to  the  amendment  which  they  suggested  before.  It 
takes  up  that  interval  of  time  between  the  expiration  of  the  term  and 
the  retaking  or  the  releasing. 

Secretary  Lane.  Section  9  is  the  section  which  refers  to  the  g[i^- 
ing  of  these  permits  only  in  those  States  where  there  is  a  commission 
power  to  regulate  it. 

The  Chairman.  Yes.  How  important  do  you  think  that  is,  Mr. 
Secretary  ? 

Secetary  Lane.  Of  course  that  power  must  be  somewhere.  Theie 
is  only  one  alternative  to  that  proposition,  it  seems  to  me,  and  that 
is  to  leave  with  the  Secretary  of  the  Interior  the  regulation  where 
the  States  do  not  undertake  to  do  it. 

The  Chairman.  They  suggested  an  amendment  which  would  covtf 
that. 
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Now,  that  carries  over  to  the  end  of  the  bill,  Mr.  Secretary,  sec- 
tion 14.  There  is  a  good  deal  of  talk  about  the  advisability  of  put- 
ting in  that  repeal  clause  there  the  thought  being  it  might  repeal 
more  than  was  intended  to  repeal. 

Secretary  Lane.  Perhaps  you  could  have  those  acts  put  before  you 
and  see  whether  you  wanted  to  repeal  all  of  them,  or  not  I  can  have 
Mr.  Finney  do  that. 

The  Chairman.  Yes;  perhaps  that  would  be  advisable. 

Mr.  Raker.  The  Secretary  made  it  plain,  but  I  did  not  quite  get 
his  idea  in  connection  with  the  turning  over  of  the  property  after 
the  50-year  period.  Was  it  your  view,  Mr.  Secretary,  aiter  the  50- 
year  period  that  when  the  Government  takes  over  the  property,  all 
the  water  rights,  rights  of  way,  and  additional  property  that  has 
been  purchased  by  these  individuals  or  corporations  should  be  taken 
over  at  Uie  cost  that  was  originally  paid  for  the  plant? 

Secretary  Lane.  Precisely. 

Mr.  Raker.  And  for  the  property  ? 

Secretary  Lane.  Yes. 

Mr.  Raker.  Now,  are  not  we  under  another  condition  there  that 
might  be  just  as  strongly  against  the  Government  as  it  would  be  to 
pay  the  fair  value  ?  For  instance,  suppose  the  parties  went  out  and 
paid  an  enormous  sum  for  this  property  and  for  a  right  of  way  that 
was  actually  worth  on  the  market,  or  under  condemnation  proceed- 
ings, under  the  proper  rules — a  right  of  way  might  be  worth  $10,000 
and  they  might  have  agreed  to  pay  $100,000  for  it  and  make  arrange- 
ments to  pay  it  according  to  the  50  years ;  and  the  same  way  with  the 
land.  Are  we  not  in  danger  there  of  leaving  a  loophole  that  might 
work  more  of  an  injustice  than  could  be  done  if  we  paid  the  actual 
value;  or.  not  to  pay  the  actual  value,  but  to  make  some  provision 
so  that  tney  could  not  put  an  exhorbitant  price  on  the  property? 

Secretary  Lane.  I  suppose  those  words  would  have  to  be  construed 
as  modified  by  the  general  rule  that  fraud  would  vitiate  the  propo- 
sition. The  illustration  you  gave  there,  for  instance,  is  this:  Sup- 
pose I  might  be  interested  in  such  a  project  and  you  have  a  piece  of 
property.  Your  piece  of  property  is  worth  $10,000  and  I  pay  you 
$100,000  for  it.  Of  course,  the  only  reason  I  do  that  is  so  you  would 
give  me  back  half  of  the  -$90,000.  That  would  be  a  case  of  fraud, 
and  of  course  when  we  came  to  buy  the  plant  we  would  simply  say : 
^  Why,  of  course,  what  was  paid  over  to  you  does  not  go.  We  will 
pay  the  $10,000,  which  would  be  the  actual  value  of  that  property, 
oecause  there  was  fraud  in  the  transaction." 

Mr.  Raker.  Suppose  there  was  not  any  fraud — suppose  the  parties 
say  the  plant  is  worth  $100,000,  and  the  plant  has  been  established? 

Secretary  Lane.  I  have  no  objection  to  a  modification  which  will 
pay  actual  cost  but  not  to  exceed  a  fair  value. 

Mr.  Kent.  Not  more  than  actual  cost? 

Secretary  Lane.  Actual  cost,  but  not  more  than  a  fair  value. 

Mr.  Kent.  Not  more  than  actual  cost,  I  think,  would  be  a  better 
amendment  to  prevent  that  horrible  injustice. 

Mr.  Taylor.  Suppose  there  was  fraud.  How  would  you  prove  it 
after  50  years? 

The  Chairman.  Is  it  not  inconceivable  that  a  man  would  pay  more 
for  it  than  he  could  get  for  it? 
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Mr.  Graham.  You  say  where  the  property  is  worth  $10,000,  and 
he  agrees  that  you  pay  $100,000 ;  is  it  not  almost  inconceivable  that 
a  man  would  do  sucn  a  thing  ? 

Mr.  Rakeb.  I  do  not  see  that  there  is  anything  inconceivable  about 
it. 

Secretary  Lane.  There  is  not  anything  inconceivable  in  dealing 
with  this  proposition. 

Mr.  Raker.  You  say  there  would  not  be  any  distinction  as  to  the 
method  of  recapture  between  an  unnavigable  stream  and  a  navigable 
stream 

Secretary  Lane.  I  do  not  want  to  discuss  that. 

Mr.  Raker.  I  am  just  taking  the  rates  they  fixed  here,  Mr.  Secre- 
tary. The  Committee  on  Interstate  and  Foreign  Commerce  have 
fixed  a  rate  at  which  the  property  will  revert,  and  I  have. just 
wondered  whether  you  could  give  us  any  information  as  to  why  there 
should  be  a  distinction. 

Secretary  Lane.  As  to  the  rates  of  compensation? 

Mr.  Raker.  Yes;  as  to  the  rates  of  compensation  in  retaking  the 
property. 

Secretary  Lane.  Well,  I  have  no  objection  to  your  adopting  the 
principle  laid  down  in  my  bill  and  incorporating  it  in  this. 

Mr.  Raker.  I  see.     [Laughter.] 

Mr.  La  Follette.  Judge,  what  is  the  number  of  that  bill? 

Mr.  Raker.  That  is  No.  16053.  You  think  that  would  be  the 
better  course  to  pursue  ? 

Secretary  Lane.  You  will  have  to  pass  on  that  yourself. 

Mr.  Raker.  No;  I  am  figuring  on  getting  the  views  of  the  Secre- 
tary on  that,  you  know. 

Csecretary  Lane.  I  am  too  modest  to  say. 

Mr.  Raker.  I  do  not  know  about  that,  Mr.  Secretaiy.  I  think  you 
are  always  willing  to  express  your  opinions,  and  that  is  what  we  like. 

Secretary  Lane.  We  come  from  a  modest  State. 

Mr.  Raker.  Yes.  [Laughter.]  Mr.  Secretary,  the  chairman  did 
not  call  your  attention  to  the  provision  of  the  suggested  amendment 
on  page  2.  You  have  the  amendment  before  you  there.  What  have 
you  to  say  as  to  the  suggested  amendment? 

Secretary  Lane.  Which  is  that? 

Mr.  Raker.  Page  2,  commencing  with  line  4,  it  makes  a  change. 

Secretary  Lane.  "Provided,  that  no  such  leases  shall  be  given 
within  or  through  any  of  said  national  forests,  military,  or  other 
reservations  if  the  chief  officer  of  the  department  under  whose 
supervision  such  forests,  parks,  or  reservation  falls  shall  show  by  a 
finding  of  fact  that  the  lease  will  injure,  destroy,"  etc.  I  think  there 
is  no  objection  to  that;  it  is  put  in  the  negative  form;  that  is  alL 

Mr.  Johnson.  Mr.  Secretary,  is  it  your  thought  that  any  of  those 
now  operating  under  the  permit  system  shall  be  permitted  to  come  in 
under  this  leasing  system? 

Secretary  Lane.  I  think  probably  many  of  them  would  want  to, 
Mr.  Johnson,  and  I  think  they  ought  to  be  entitled  to  do  so. 

Mr.  Johnson.  This  bill  does  not  seem  to  provide  for  it,  as  I  under- 
stand it? 

Secretary  Lane.  No  ;  but  of  course  they  could  surmderj  I  suppose, 
their  present  permit  and  take  a  lease  under  this  law.  No  objection 
to  that  suggests  itself  to  my  mind. 
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Mr.  Johnson.  You  would  have  no  objection  to  that? 

Secretary  Lane.  No. 

The  Chaibman.  That  would  be  in  harmony  with  what  we  are 
trying  to  do  in  the  oil  case. 

Secretary  Lane.  Yes. 

Mr.  Kent.  That  would  bring  up  a  serious  question  of  depart- 
mental regulation,  would  it  not?  These  people,  a  good  many  of 
them,  have  permits  under  the  Department  of  Agriculture  now ;  and 
if  they  gave  those  up  and  went  in  under  another  department,  would 
not  that  snarl  matters  up  ? 

Secretary  Lane.  There  are  no  permits  given  bv  us,  then ;  they  are 
permits  given  by  the  Department  of  Agriculture  ? 

Mr.  ISnt.  Yes.    Would  not  that  snarl  matters  up? 

Secretary  Lane.  I  do  not  think  so. 

Mr.  Johnson.  I  had  reference  to  permits  from  whatever  source 
they  might  have  been  issued,  that  they  should  be  permitted  to  sur- 
render under  them  and  take  a  permanent  lease  of  this  character. 

Secretary  Lane.  Yes. 

ilr.  La  Follette.  Your  method  would  simply  be  a  permission; 
there  would  be  no  compulsion  about  it? 

Secretary  Lane.  No;  I  would  not  make  it  compulsory. 

ilr.  SiNNOTT.  Mr.  Secretary,  is  there  anything  in  this  bill  that 
would,  by  implication,  preclude  a  permit  for  the  development  of 
power  other  than  hydroelectric  power? 

Secretary  Lane.  I  do  not  think  so. 

Mr.  SiNNOTT.  I  asked  that  as  a  matter  of  precaution. 

Secretary  Lane.  I  do  not  think  there  is. 

Mr.  Johnson.  I  do  not  think  so  myself.  Now,  regarding  this 
matter  of  the  taking  over  of  this  distributing  system:  Would  it  be 
your  idea  that  in  case  there  was  a  system  developed  in  itself,  using 
50,000  horsepower,  and  the  developing  system  was  leased  from  the 
permittee  under  this  bill,  that  then  the  Government  would  have  a 
right  to  take  over  this  plant  at  the  end  of  the  50-year  period  ? 

Secretary  Lane.  Oh,  no;  I  did  not  understand  that  was  the  propo- 
sition you  had  up.  I  think  there  might  be  the  development  of  the 
plant  itself  aside  from  the  distributing  system,  and  that  they  could 
sell  their  power  to  the  distributing  system,  under  such  conditions, 
in  accordance  with  section  4. 

Mr.  SiNNOTT.  You  would  not  contend  in  all  cases  you  have  a  right 
to  take  over  the  distributing  system  ? 

Secretary  Lane.  No;  of  course  not. 

Mr.  Taylor.  Would  this  bill  under  its  present  terms  permit  that  ? 

Secretary  Lanb.  I  do  not  think  so. 

Mr.  Brown.  Mr.  Secretary,  you  spoke  of  one  hydroelectric  com- 
pany which  set  aside  an  amortization  fund  to  take  care  of  its  bond 
issues,  and  I  wanted  to  ask  you  if  that  was  in  line  with  the  modern 
method  of  jBnancing  corporations? 

Secretary  Lane.  It  is. 

llr.  Brown.  The  testimony  given  us  was  to  the  contrary.  It  was 
to  the  effect  that  these  companies  consider  themselves  public  necessi- 
ties as  well  as  public  utilities,  and  that  they  are  going  to  run  on  for- 
ever; that  instead  of  setting  aside  an  amortization  fund,  we  will  say, 
for  a  period  of  50  years  to  take  care  of  the  bond  issue,  and  finding 
itself  on  velvet  at  the  end  of  that  time,  the  modem  method  of  ac- 
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counting  is  to  put  the  profits  into  the  plant  every  year  in  replacements 
and  the  other  things,  as  the  railroads  do,  I  take  it,  and  it  is  undesir- 
able to  force  them  to  put  aside  an  amortization  fund,  so  that  at  the 
end  of  the  50-year  lease,  such  as  they  would  get  under  this  bill,  they 
would  be  entirely  on  velvet,  and  if  the  plant  were  recaptured  by  the 
Government  that  would  be  an  additional  amount  of  money  received 
by  them. 

Now,  which  is  the  correct  viewpoint  of  these  people?  Do  they 
amortize  or  do  they  not? 

Secretary  Lane.  I  gave  that  as  a  specific  instance,  because  that  is 
the  way  the  instance  was  recited  to  me  by  the  financier  of  the  com- 
pany. I  can  not  tell  you  if  it  is  the  procedure  in-all  cases.  I  do  not 
know  as  to  that.  But  here  is  the  proposition  in  that  connection: 
Suppose  they  get  12  per  cent  out  of  the  property  and  they  do  not  put 
any  of  that  12  per  cent  into  an  amortization  lund,  but  they  divide 
among  themselves  6  per  cent  and  then  take  the  remaining  6  per  cent 
and  either  put  it  into  the  general  assets  of  the  company  or  use  it  for 
the  extension  of  their  plant.  When  we  come  to  purchase  that  exten- 
sion we  would  pay  them  that  back. 

Mr.  Brown.  Oh,  I  can  see  that,  sir. 

Secretary  Lane.  So  that  they  would  get  back  the  amount  of  money 
they  put  in ;  don't  you  see  ? 

Mr.  Brown.  Yes. 

Secretary  Lane.  They  would  get  back  the  amount  of  money  they 
put  into  the  plant,  which,  instead  of  being  an  amortization  proposi- 
tion, would  be  perhaps  the  purchase  of  a  definite  unit. 

Mr.  Brown.  I  want  to  ask  you  about  this,  because  it  did  not  seem 
to  me  the  method  of  amortization  was  the  general  method  or  the 
modern  method  at  the  present  time.  And  I  think  it  is  so  for  this 
reason :  I  made  up  here  some  very  rough  figures  to  see  how  it  would 
work  back,  and  if  my  figures  are  anywhere  nearly  correct  the  total 
charge  per  horsepower  developed,  including  distributing  lines  and 
other  costs,  might  be-  in  the  neighborhood  of  $400  per  Horsepower 
developed — ^perhaps  $200  in  the  plant  itself  and  $200  in  the  rights 
of  way  and  distribution,  and  so  on.  The  sinking  fund,  on  a  5  per 
cent  basis  for  amortization  to  take  care  of  the  $400  per  horsepower 
required  to  develop  the  property,  would  amount  to  a  charge  to  the 
consumer  in  the  neighborhood  of  12  to  14  per  cent  as  an  additional 
price  on  each  horsepower  sold  to  cover  that  amortization  fund.  That 
sounds  like  an  absurd  proposition,  but  if  there  is  $400  put  in  for 
every  horsepower  developed,  assuming  that  the  horsepower  can  be 
developed  for  $20  and  sold  for  that  at  a  reasonable  profit,  it  would 
mean  an  additional  charge  to  the  consumer  of  about  12  to  14  per 
cent  about  the  $20. 

Could  you  conceive  of  such  a  proposition  as  that  being  correct  ? 

Secretary  Lane.  Yes;  I  can.  You  take  some  of  the  l)est  railroad 
properties  in  the  United  States.  They  run  on  this  proposition :  Thev 
want  to  make  a  dividend  of  6  per  cent;  they  earn  12  per  cent,  and 
that  is  not  an  extraordinary  earning,  because  there  are  railroads  in 
the  United  States,  large  railroads,  earning  18  per  cent. 

Mr.  Cantor.  You  mean  net?  . 

Secretary  Lane.  Net ;  yes.  They  take  the  6  per  cent  and  use  it  for 
the  maintaining  of  their  plant  at  100  per  cent  standard.  For  instance. 
take  the  Santa  Fe  (those  figures  as  to  revenues  do  not  apply  to  that 
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road) ;  that  is  their  principle.  That  is  the  principle  of  the  Penn- 
sylvania Kailroad.  For  many  years  that  road  received  12  per  cent. 
It  paid  0  per  cent  out  on  dividends  and  6  per  cent  it  used  for  the 
maintenance  of  its  plant. 

Now,  then,  that  is  a  substitute  for  amortization,  because  when  we 
come  to  buy  those  properties  we  buy  them  at  100  per  cent  of  value, 
because  they  are  maintained  at  that  all  of  the  time. 

Mr.  Brown.  So  that  in  any  event  they  would  get  all  of  the  money 
back? 

Secretary  Lan  e.  In  any  event  they  would  get  all  of  the  money  back 

Mr.  Brown.  The  earnings  and  all  ? 

Secretary  Lane.  They  maintain  the  plant  at  its  fullest  standard. 
And  I  understand,  from  what  these  en^neers  tell  me,  that  it  is  an 
easier  thing  to  reflate  those  matters  with  hydroelectric  plants  than 
it  is  with  any  railroad,  because  you  have  an  exact  basis  of  cost  all 
of  the  time ;  so  a  State  commission,  in  dealing  with  this  proposition^ 
could  say,  "  It  costs  you  5  mills  a  kilowatt  hour  for  the  generating 
of  this  power.  In  order  to  maintain  your  plant  at  100  per  cent 
efficiency  and  just  as  good  as  now  we  can  set  aside  another  6  mills.** 
And  the  State  commissions  undoubtedly  would  be  justified  in  doing 
that  No  commission  under  such  conditions  would  hold  a  plant  down 
to  precisely  the  amount  that  it  costs  to  generate  the  power  and  make 
a  reasonable  return. 

Mr.  Brown.  One  more  suggestion  and  I  will  be  through.  In  sec- 
tion 10  should  there  not  be  in  this  bill,  as  a  matter  of  law  and  not 
of  regulation,  that  the  supervisory  authority  should  be  able  to  in- 
quire into  the  exact  costs  of  borrowing  money  in  rddition  to  the 
amount  of  securities  issued,  which  I  do  not  think  is  in  the  section? 
If  they  have  the  power  to  regulate  rates,  they  ought,  at  least,  to 
know  what  goes  in  it  as  some  basis ;  perhaps  not  the  true  basis. 

Secretary  Lane.  Would  you  say  we  ought  to  have  the  power  to 
determine  at  what  rates  they  shall  sell  their  bonds  ? 

Mr.  Brown.  Of  course  not. 

Secretary  Lane.  But  just  simply  to  determine  the  question  of  fact — 
to  find  out  what  the  fact  was? 

Mr.  Brown.  You  ought  to  know  at  what  rate  they  sold  their  bonds 
and  what  premium  they  have  to  pay  for  money. 

Secretary  Lane.  Undoubtedly. 

Mr.  Brown.  Because  it  seems  that  is  a  legitimate  charge  if  it  is 
not  taken  care  of.  Sometimes  the  bonds  might  be  figured  at  par, 
whereas  they  woUld  not  sell  above  85,  and  an  injustice  might  be  aone 
in  calculating  on  that  basis. 

Secretary  Lane.  Of  course  any  Secretary  would  ask  for  that,  but 
your  suggestion  is  that  it  should  be  specifically  provided  ? 

Mr.  Brown.  In  the  legislation.  Because  there  there  are  48  States 
where  public  utility  commissions  exist  would  it  not  help  to  clarify  the 
situation  by  having  it  recognized  as  a  principle  ?      ,  ^  , 

Secretary  Lane.  We  could  not  grant  a  public  utilities  commission 
any  power  by  putting  it  in  the  act,  but  by  giving  that  power  specifi- 
cally to  the  Secretary  you  show  that  is  the  principle  to  be  recognized. 

Mr.  Taylor.  You  nave  no  objections  to  giving  municipalities  some- 
what the  best  of  it  if  they  have  a  municipal  plant  and  sell  the  power 
to  the  inhabitants  at  cost,  practically  ? 
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'  Secretary  Lane.  No. 

Mr.  Taylor.  Another  thingi  I  have  not  studied  it  enough  to  know, 
but  I  would  like  to  inquire,  referring  to  what  I  said  a  while  ago, 
whether  this  applies  to  the  little  fellow,  the  man  along  the  mountain 
stream  through  the  West  everywhere,  who  wants  to  have  some  power 
as  well  as  the  big  one? 

Secretary  Lane.  I  suppose  this  would  apply  to  every  man  who 
took  up  land  under  these  conditions. 

Mr.  Taylor.  It  did  not  Use  the  word  "  person,"  and  I  did  not  know 
whether  that  would  come  under  the  head  of  "  agent "  or  whether,  if 
we  adopt  this  amendment  on  page  1 

The  Chairman.  As  originally  drafted  it  would. 

Mr.  Taylor.  As  originally  drafted  it  would  do  that,  but  Mr. 
Pierce's  idea  was  that  we  ought  not  to  include  them. 

Secretarv  Lane.  I  think  the  more  loyal  you  are  to  the  original 
bill  the  saier  you  will  be. 

The  Chairman.  We  thank  you  very  much,  Mr.  Secretary. 

STATEMENT  OF  MB.  OEOEOE  OTIS  SMITH,  DIBECTOR  OF  THE 
UNITED  STATES  GEOLOGICAL  STTBYET,  DEPABTMENT  OF  THE 
INTEBIOB. 

Mr.  Smith.  Of  course,  the  purpose  of  this  bill  we  are  considering 
is  like  that  of  any  other  general  legislation,  simply  to  conserve  the 
public  welfare  and,  in  this  case,  the  specific  end  is  public  welfare 
through  hydroelectric  development  on  the  public  lands. 

As  I  look  at  it,  the  parties  whose  interests  must  be  considered  are, 
first,  the  consumers,  and  I  speak  advisedly  when  I  put  the  public  as 
consumers  first,  although  judging  from  some  of  the  statements  before 
the  committee  I  might  be  led  to  assign  to  the  public  only  secondary 
importance;  but  I  venture  to  put  first  the  public,  as  consmners.  I 
refer  to  not  only  the  local  public,  but  also  the  general  public,  not  only 
to  the  direct  consumer  of  the  power,  but  also  the  indirect  consumer, 
meaning  by  that  all  those  who  use  the  products  that  may  be  manufac- 
tured through  the  use  of  the  power  in  a  certain  locality. 

Second,  I  would  place  as  trie  other  class  of  interests  involved,  the 
corporations  as  operators,  and  here  we  necessarily  come  in  touch 
with  large  business  as  an  essential  factor.  Those  corporations  would 
include,  of  course,  the  promoting  and  the  operating  companies, 
which  are  just  as  necessary  to  the  hydroelectric  development  hs  the 
waters  and  the  lands  are  to  the  power  itself. 

And,  of  course,  connected  with  them  is  the  investing  public  which 
should  be  insured  security  for  the  investments  and  a  fair  return  on 
the  capital  invested.  ,  .   . 

These  two  interests,  it  seems  to  me,  are  not  necessarily  antagonistic, 
although  I  place  them  in  the  order  mentioned.  In  reality  I  believe 
they  are  interdependent,  and  the  tendency,  I  believe,  in  the  years 
to  come,  will  be  to  recognize  more  and  more  that  interdependency,  u 
you  look  at  it  in  a  large  way.  I  mean  that  the  power-usin^  public 
the  consumer,  is  absolutely  dependent  upon  capital  and  engineermg 
fiill,  and  that  capital  is  no  less  dependent  upon  the  public  for  a 
market.    Neither  can  succeed  in  the  long  run  by  adopting  any  unfair 
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means.  Burdensome  regulations  on  the  part  of  the  public  will  not 
invite  the  capital  needed,  but  will  drive  it  away,  and,  on  the  other 
hand,  outrageous  service  or  exorbitant  rates  must  necessarily  affect 
the  market,  and  in  many  instances  destroy  it. 

Wise  legislation,  it  seems  to  me,  must  coordinate  these  two  factors, 
and  in  this  coordination  I  would  like  to  note  that  it  has  become 
axiomatic  that  private  property  rights  must  be  subjected  to  public 
rights  in  the  development  of  these  natural  resources  for  the  common 
good.  So  it  seems  to  me,  as  we  take  up  this  specific  legislation,  any 
amendment  that  has  for  its  purpose  the  object  of  breaking  down  or 
weakening  any  one  of  the  safeguards  that  have  been  written  into  this 
bill  for  the  public  good,  will  simply  doom  this  legislation  to  defeat, 
and  that  will  mean  that  the  conditions  which  some  of  us  recognize 
as  unsatisfactory  to  all  concerned  will  have  to  continue;  you  will 
have  to  put  up  with  the  laws  that  are  at  present  on  the  statute  books. 

There  are  three  features  of  the  bill,  I  have  noticed  as  I  have  sat 
here  and  listened  to  the  different  witnesses,  that  are  especially  ob- 
jected to  by  most  of  the  witnesses.  And,  as  it  happens,  it  is  just  these 
three  features  that  appeal  to  me  most  strongly  as  essential  to  the 
legislation  from  the  standpoint  of  the  people. 

First  is  that  question  about  the  discretionary  power  to  be  given  to 
the  Secretary  of  the  Interior.  Now,  I  keenly  appreciate  the  confi- 
dence that  has  been  expressed  by  so  many  witnesses  representing  the 
corporate  interests  in  my  chief,  who  has  just  been  before  the  com- 
mittee. I  do  not  wish  to  throw  any  doubt  on  the  sincerity  of  every 
such  expression,  and  when  I  respond  in  similar  tone  I  can  tell  you 
that  I  am  asking  you  to  write  into  this  bill  every  possible  provision 
that  makes  for  certainty  in  the  protection  of  the  people,  not  because 
I  have  anything  but  the  highest  opinion  of  the  corporations  now  en- 
gaged in  water-power  development  and  now  seeking  to  acquire  these 
water  powers  on  the  public  domain.  If  I  were  going  to  follow  those 
tactics  I  might  add  expressions  of  the  highest  confidence  in  all  the 
officers  representing  those  corporations,  and  then  I  would  follow  that 
up  by  saying  I  am  not  so  sure,  however,  about  the  good  will  and  the 

Sood  faith  of  all  the  corporations  that  may  follow  in  the  successive 
ecades  [laughter] ;  that  while  I  would  trust  any  corporation  which 
is  now  in  the  field,  I  do  not  know  who  may  succeed  them  in  interest. 

Mr.  Graham.  That  sounds  like  plaginrism. 

Mr.  Smith.  I  am  trying  to  follow,  Mr.  Graham,  the  same  line  of 
thought  and  to  throw  Jbouquets  to  those  who  are  present,  and  reserve 
the  right  to  be  afraid  of  those  who  are  not  present.  Fifty  years,  ii 
has  been  said  by  those  representing  the  corporate  interests,  is  a  long 
time,  and  it  seems  to  me  in  that  time  the  importance  of  these  water 
powers  to  the  people  of  the  Western  States  may  increase.  And  it 
may  be,  perhaps,  we  won't  know  who  20,  30,  or  40  years  from  now 
may  be  president  of  the  Pacific  Light  &  Power  Corporation,  the 
Idaho  Railway,  Light  &  Power  Co.,  the  Colorado  Power  Co.,  the 
Utah  Power  &  Light  Co.,  or  even  of  the  Puget  Sound  Traction, 
Light  &  Power  Co.  All  these  interests  whom  we  may  trust  to-day 
might  be  succeeded  by  corporations  that  are  not  worthy  of  absolute 
trust  on  the  part  of  trie  people,  and  it  is  going  to  be  at  the  end  of  a 
few  decades  a  real  issue  with  the  people  who  are  served  by  these  cor- 
porations, how  they  are  going  to  be  treated  by  them,  because  I  do  not 
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think  we  can  put  too  strong  emphasis  on  the  fact  that  water  power 
even  now  is  one  of  the  necessities  of  life — of  the  community  life. 

And  so,  while  we  have  heard  expressed  here  the  doubt  that  at- 
taches itself  to  the  fact  that  there  may  be  20  years  from  now  another 
Secretary  of  the  Interior,  I  think  we  can  place  right  up  alongside  of 
that  the  possibility  that  there  may  be  a  different  group  of  financiers 
in  possession  of  these  corporations  that  now  have  so  strong  a  hold  oh 
the  industrial  development  of  the  West.  I  myself  have  not  been  so 
much  impressed  in  the  last  few  years  with  this  matter  of  water-power 
control,  but  I  am  now  being  convinced  by  the  men  who  have  testified 
before  this  committee  that  there  is  more  control  in  the  Western 
States  to-day  than  I  thought,  and  also  that  the  present  purpose  really 
is  to  strengthen  rather  than  to  weaken  that  control. 

Mr.  Graham.  Mr.  Chairman,  in  that  connection  I  had  intended 
for  some  time,  if  it  is  not  already  in  the  record,  asking  that  we  put 
it  in — that  is,  a  statement  of  the  water-power  development  now  in 
existence  and  who  the  owners  of  these  developed  powers  are. 

Mr.  Smito.  It  may  be,  Mr.  Chairman,  that  I  have  anticipated 
that,  and  have  had  prepared  two  tables,  one  sliowing  the  water  power 
available  in  the  power-site  reserves  of  the  western  United  States,  and 
another  table  showing  a  partial  list  of  the  water-power  plants  in 
the  western  United  States.  That  I  call  it  a  partial  list  is  just  simply 
a  modest  way  of  saying  we  have  done  the  best  we  can.  We  believe 
the  list  is  a  fairly  reliable  one,  but  it  is  quite  likely  some  existing 
plants  have  been  overlooked,  and  there  probably  are  certain  errors 
m  the  statements  of  location  and  capacity  of  plants  that  are  listed. 

So  these  two  tables  are  ready  for  the  service  of  the  committee. 

Mr.  Graham.  Let  me  ask  a  question  in  connection  with  that:  Where 
the  ownership  is  corporate,  as  I  take  it  is  in  nearly  every  instance, 
do  the  tables  give  the  names  of  any  of  the  persons  who  are  largely 
interested  in  the  corporate  property,  and  whether  their  directors  are, 
and  to  what  extent,  interlocking  directors,  or  anything  of  that  sort! 

Mr.  Smith.  I  would  answer  that  I  have  not  gone  into  that  question 
of  interlocking  ownership.  There  are  certain  things  that  may  come 
out  in  the  course  of  my  statement  that  would  simply  serve  as  illus- 
trations, and  I  think  a  certain  amount  has  been  published  along  that 
line  by  the  Bureau  of  Corporations,  for  instance.  But  I  have  not 
included  that  in  this  list,  although  the  corporation  named  is  given  in 
each  case  as  the  owner  of  this  or  that  plant. 

Mr.  Graham.  My  information  is,  and  it  is  very  general,  that  in 
one  of  the  large  concerns  in  the  far  West  the  Morgan  interests  arc 
very  prominent ;  that  Mr.  Baker,  who  is  probably  the  most  numerous 
interlocking  director  in  America,  is  considerably  interested  in  it. 

Does  your  table  go  into  it  to  that  extent? 

Mr.  Smith.  Not  at  all. 

Mr.  Graham.  Does  it  show  who  the  holders  of  the  mortgages  on 
these  properties  are? 

Mr.  Smith.  No;  we  have  not  any  data 

Mr.  Graham.  I  assume  that  they  are  all  mortgaged  ? 

Mr.  Smith.  We  have  not  made  a  specialty  of  that  kind  of  informa- 
tion, although  in  certain  cases,  whenever  we  get  information  of  that 
kind,  we  simply  file  it. 

Mr.  Graham.  Would  it  be  feasible  for  the  committee  in  some  way 
to  get  the  information  along  the  line  I  suggest  showing,  in  a  general 
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way,  to  what  extent,  if  at  all,  these  properties,  so  far  as  they  are  de- 
veloped, are  drifting  under  the  control  of  large  fibtiancial  interests, 
either  by  ownership  of  the  stock  or  by  mortgage  or  bond  holdings? 

Mr.  Smith.  I  think  there  has  been  a  report  prepared  on  that  by 
the  Bureau  of  Corporations,  and  it  may  be  that  tney  have  further 
information  than  that  already  published.  I  know  tney  have  pub- 
lished certain  charts  and  diagrammatic  maps  showing  such  connected 
interests. 

Mr.  Graham.  Would  it  be  feasible  and  convenient  for  you  in  your 
department  to  delegate  one  of  your  men  to  run  that  down  for  us  and 
insert  it  at  this  point  in  the  record  in  connection  with  your  state- 
ment? 

Mr.  Smith.  I  will  see  that  whatever  has  been  published  and  is 
available,  either  already  published  or  in  the  hands  of  the  Bureau  of 
Corporations,  will  be  furnished  to  the  committee. 

(The  statements  above  referred  to,  together  with  the  lists  fur- 
nidied  by  Mr.  Smith,  will  be  found  as  Exhibit  N  in  the  appendix.) 

Mr.  Smith  (continuing).  I  simply  suggested  that  that  argument 
directed  against  the  feature  of  the  bill  which  has  apparently  both- 
ered somewhat  those  representing  the  power  companies,  works  both 
ways ;  there  is  equal  danger,  it  seems  to  me,  that  m  the  future  some 
of  the  officials  of  these  corporations  may  prove  themselves  arbitrary 
and  unfair  and  inclined  to  discriminate  against  the  consuming 
public  or  to  impose  upon  them  terms  that  are  not  as  easy  as  those 
now  offered  to  the  same  community  by  those  whom  we  will  call,  for 
the  sake  of  the  argument,  high-minded  officials  of  to-day,  referring 
to  the  corporate  officers  of  t6-day. 

It  is  the  future,  really,  I  thiidc,  that  this  bill  is  mostly  concerned 
with,  because  the  future  possesses  possibilities;  and  it  is  because  I 
trust  neither  the  corporations  of  to-day  nor  those  of  to-morrow  that 
I  urge  the  careful  consideration  of  these  particular  safeguards  which, 
I  believe,  are  the  most  important  provisions  in  the  bill. 

I  have  sat  here  and  listened  to  the  argument  I  have  just  referred 
to,  and  I  must  express  my  own  feeling  that  it  is,  as  it  seems  to  me, 
nothing  less  than  insolence  on  the  part  of  big  business  when  witness 
after  witness  comes  before  a  congressional  committee  and  argues 
that  a  Cabinet  officer  20,  30,  or  50  years  hence  is  not  to  be  trusted  to 
deal  fairly  with  all  comers ;  because  it  seems  to  me  that  is  the  kind 
of  charge  that  has  been  made  to  this  committee.  And,  as  I  look  at 
that  kind  of  a  charge,  it  is  simply  an  insult  upon  our  citizenship. 
If  we  can  not  trust  the  executive  officers  of  the  Government  and  give 
them  discretionary  power,  what  are  we  to  do?  Are  we  to  leave  the 
discretionary  power  with  the  corporations  who  are  the  other  parties, 
and  who  may  appear  in  application  for  a  permit  or  a  lease  under  this 
bill?  I  realize  I  am  laying  myself  open  to  the  charge  that  I  am 
speaking  against  corporations  in  general.  I  believe  this  kind  of 
development  is  a  matter  that  necessarily  must  be,  in  a  large  majority 
of  cases,  handled  bjr  corporations,  and  by  large  corporations.  But 
even  where  big  business  is  essential  to  this  hydroelectric  develop- 
ment, I  do  not  feel  it  is  necessary  for  us  to  allow  big  business  to 
monopolize,  not  only  the  development,  not  duly  the  capital  and  the 
control  of  these  natural  resources,  but,  in  a  way,  following  it  log- 
ically, to  monopolize  the  civic  virtues.    And  I  think  it  is  fair  for 
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somebody  to  sit  here  with  the  committee  and  ask  that  part  of  these 
civic  virtues  be  reserved  to  a  Cabinet  oflScer  who  may  be  charged  with 
the  administration  of  this  bill  20  or  30  vears  from  now. 

The  matter  of  putting  in  these  safeguards  seems  to  me  a  very 
important  one,  if  tnis  legislation  is  to  be  effective  for  the  future,  ft 
is  to  declare  principles  at  the  present  time;  but  I  believe  that  it 
should  be  general  in  its  terms,  and  declare  principles  rather  than 
set  forth  specific  details  of  administration.  The  policy,  I  think,  you 
are  considering  is  the  one  that  should  be  so  clearly  set  forth  that  it 
will  stand  untu  Congress  acts  again.  But  the  administrative  details 
should  be  allowed  to  change  with  every  advance  in  engineering  re- 
quirement or  every  advance  in  the  utilization  that  is  made  of  hydro- 
electric energy.  The  statutes  can  not  do  away  with  regulations,  or 
else  you  will  get  a  statute  that  is  so  inelastic  that  it  will  really  work 
a  hardship  upon  manv  of  those  who  might  wish  to  benefit  by  it. 

So  I  am  making  tnis  appeal  for  certain  discretionary  powers  to 
remain  with  the  Secretary  of  the  Interior,  and  also  that  the  Secre- 
tary of  the  Interior  be  charged  with  the  adoption  and  promulgation 
of  general  regulations.  It  seems  to  me  that  a  mandatory  statute  can 
not  give  the  best  results.  You  can  not  get  a  single  statute  of  anything 
like  reasonable  length  to  cover  anything  like  the  local  conditions  ox 
to-day,  much  less  foresee  the  requirements  of  the  future. 

Mr.  Raker.  Doctor,  right  there :  You  would  give  municipalities  a 
free  hand,  with  reasonable  conditions  surrounding  them  when  they 
obtained  it,  would  you  not,  to  obtain  all  the  hydroelectric  energv  thev 
could? 

Mr.  Smith.  Oh,  for  municipal  use,  certainly. 

Mr.  Raker.  That  ought  to  be  given  as  freely  as  could  be. 

Mr.  Smith.  That  ought  to  be  for  the  people  to  develop  for  their 
own  use.    There  should  be  only  a  minimum  charge,  if  any  charge. 

Mr.  Raker.  And  if  they  have  the  right,  of  course  they  are  regu- 
lating the  question  of  rates  themselves,  within  their  own  munici- 
pality, and  would  require  but  little  regulation  so  far  as  the  Secretary 
of  the  Interior  is  concerned ! 

Mr.  Smith.  I  should  think  there  the  question  of  regulation  by 
the  representative  of  the  Federal  Government  would  be  reduced  to 
a  minimum  that  would  be  almost  invisible. 

Mr.  Raker.  Doctor,  just  in  this  connection,  before  you  pass  on: 
Do  you  take  into  consideration  in  your  statement  now,  the  tact  that 
all  of  those  who  obtain  the  right  to  use  certain  lands  from  the  Gov- 
ernment are  under  the  public  utilities  commissions  of  the  States; 
and  if  the  State  has  no  law,  then  under  the  Secretary  of  the  In- 
terior ? 

Mr.  Smith.  Why,  of  course.  I  was  going  lo  speak  of  that  later, 
but  I  will  just  say  here  that  it  seems  to  me  that  no  one  should  ob- 
ject to  there  being  two  safeguards  put  into  this  bill  for  the  protec- 
tion of  the  public.  There  are  cases  I  may  cite  later  where  the  one 
safeguard  is  insufficient;  and  T  think  if  we  are  legislating  for  the 
people  rather  than  for  the  stockholders  of  a  corporation,  that  no 
one  is  harmed  by  putting  in  a  double  check. 

Mr.  Tayu)R.  Is  it  not  true  that  wherever  there  is  a  State  and  a 
Federal  law,  the  Federal  always  supersedes  and  controls  the  State; 
so  that,  in  other  words,  the  State  amounts  to  nothing? 
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Mr.  Smith.  Oh,  that  matter  is  before  the  Supreme  Court  at  the 
present  time,  in  a  rate  case. 

Mr.  Taylor.  I  mean  as  a  matter  of  practice. 

Mr.  Smith.  Well,  there  is  a  rate  case  involving  that  principle 
before  the  United  States  Supreme  Court;  and  iL  would  be  presuming 
for  a  geologist  to  pronounce  on  that  doctrine  before  the  Supreme 
Court  decides  it. 

I  will  grant  that  there  may  be  a  chance  in  the  next  half  century, 
or  the  next  century,  here  and  there,  of  a  case  of  arbitrary  action  on 
the  part  of  some  executive  officer;  but  I  want  to  leave  with  the 
committee  the  question,  which  is  it  better  to  do — to  take  a  chance 
on  the  arbitrary  action  of  the  Secretary  of  the  Interior,  which*  may 
possibly  result  in  the  hurt  of  the  stockholders  of  the  corporation, 
or  to  take  our  chances  on  the  arbitrary  action  of  the  corporation 
officer  to  the  hurt  of  the  consuming  public  ? 

Mr.  Johnson.  I  understand  that  the  proposition  here  is  to  enact 
into  positive  law  and  throw  off  the  control  of  the  Secretary  by  posi- 
tive enactments. 

Mr.  Smtth.  The  point  is,  that  issue  is  introduced  by  one  of  the 
first  amendments  that  was  proposed  to  make  this  law  mandatory  on 
the  Secretary  of  the  Interior.  Anybody  who  comes  up  with  an  ap- 
plication for  permit  gets  that  permit  or  gets  that  lease,  taking  away 
from  the  Secretary  of  the  Interior  any  discretion.  I  think  when 
you  make  it  mandatory  on  the  Secretary  of  the  Interior  you  leave  the 
discretion  in  the  premises  with  the  applicant  for  the  lease,  and  it 
seems  to  me  that  in  specific  cases  it  can  easily  be  seen  that  that  would 
result  in  the  tying  up  of  a  large  number  of  water-power  possibilities 
by  single  or  grouped  corporations. 

Mr.  Johnson.  Has  not  that,  been  the  policy  of  this  Government 
from  time  immemorial — ^to  leave  it  mandatory? 

Mr.  Smith.  The  1901  law  is  not  mandatory,  and  that  is  the  water^ 
power  law  under  which  we  are  acting  at  the  present  day. 

Mr.  Johnson.  I  have  so  far  referred  to  the  disposition  of  Govern 
ment  lands  in  general. 

Mr.  Smith.  It  is  mandatory  in  the  case  of  the  homestead  laws. 

Mr.  Johnson.  Is  it  not  mandatory  in  every  land  law  ? 

Mr.  Smtth.  I  cited  the  1901  law,  which  has  been  interpreted  not  to 
be  mandatory,  and  that  is  one  of  the  public-land  acts. 

Mr.  Johnson.  It  is  mandatory  under  the  permission  given,  was  it 
not? 

Mr  Smith.  Yes.  You  are  speaking  of  the  laws  for  the  acquire- 
ment of  land  ? 

Mr.  Johnson.  It  was  mandatory  under  the  homestead  act. 

Mr.  SanrH.  Yes. 

Mr.  Johnson.  Mandatory  under  the  desert-entry  act,  was  it  not? 
I  mean  bringing  it  within  the  terms  of  the  law,  not  within  the  terms 
of  the  particular  idea  of  the  Secretary  of  the  Interior,  but  within  the 
terms  of  the  statute.    Is  that  not  right? 

Mr.  Smith.  That  is  true. 

Mr.  Johnson.  And  it  has  been  so  with  reference  to  the  mining  in- 
dustry, has  it  not  ? 

Mr.  Smtth.  When  you  get  to  the  mining  industry  we  find  that  in 
a  good  many  cases  the  land  is  practically  acquired  without  the  ap- 
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plicant,  the  user  of  the  land,  even  coming  before  the  Land  Depart- 
ment. 

Mr.  Johnson.  That  may  be  true  in  cases,  in  all  cases  where  they 
have  the  price  fixed  and  terms  under  which  the  title  may  be  acquirea. 
There  is  no  discretion  there,  is  there  ? 

Mr.  Smith.  No  discretion,  provided,  of  course,  it  comes  within  the 
terms;  and,  further  than  that,  I  believe  that  in  effect  the  1901  law, 
while  it  is  permissive  in  its  terms,  is  really  mandatory,  provided  the 
man  comes  within  the  terms. 

Mr.  Johnson.  Squarely  within  the  terms  of  the  statute! 

Mr.  Smith.  Squarely  within  the  terms,  it  is  mandatory  in  the 
sense  that  I  do  not  see  how  any  Secretary  of  the  Interior  could, 
without  just  reason,  refuse  a  permit  under  that  law. 

Mr.  Johnson.  Have  you  any  special  reasons  to  advance  why  that 
policy  should  now  be  changed? 

Mr.  Smith.  We  are  substituting  the  present  law  for  the  1901  law, 
which  is  not  mandatory,  and  I  think  neither  should  this  be  manda- 
tory. I  think  that  most  of  the  trouble  that  comes  in  the  execution 
of  the  law  comes  by  reason  of  the  mandatory  character  of  so  many  of 
these  laws.  Injustice  is  done  to  the  homesteaders  by  reason  of  the 
fact  that  there  is  an  inflexible  law  which  the  Secretary  has  to  ad- 
minister. I  think  that  the  recent  modifications  of  the  homestead  law 
are  along  the  line  of  allowing  more  discretion  on  the  part  of  the 
officer  administering  that  law. 

Mr.  Johnson.  Pardon  me,  but  that  is  not  true  with  reference  to 
statutory  enactments.  But  in  what  way  has  the  homesteader  been 
injured  by  the  mandatory  law? 

Mr.  Smith.  Simply  in  many  cases,  and  I  know  of  cases  also  under 
the  mineral  land  law  where  the  statute  says  a  definite  thing,  but 
equities  clearly  shown  in  the  case  would  move  the  executive  officer, 
if  he  had  any  discretionary  power  under  that  law,  to  recognize  and 
give  full  allowance  to  such  equities. 

Mr.  Johnson.  Doctor,  you  do  not  believe  in  the  theory,  do  you, 
in  this  Government,  of  abrogating  the  legislative  department  to  that 
of  the  executive  department? 

Mr.  Smith.  I  beg  your  pardon. 

Mr.  Johnson.  You  do  not  believe  it  would  be  a  wise  policy  for  the 
abrogation  of  the  legislative  part  of  this  Government  and  its  com- 
mission to  the  executive  department  ? 

Mr.  Smith.  Not  at  all,  Mr.  Johnson,  but  I  believe  the  two  should 
coordinate;  they  should  mesh  to  such  an  extent  that  the  policy,  the 
purposes,  of  the  legislation  should  be  clearly  set  forth  on  the  part 
of  the  legislative  branch  of  the  Government,  and  the  executive  de- 
partment act  as  the  agent  of  the  legislative  branch  in  carrying  out 
that  purpose.  Now,  to  carry  out  that  purpose  the  local  conditions, 
and  those  varying  from  time  to  time,  must  be  taken  into  account,  and 
I  know  of  case  after  cnse  where  hardship  has  been  done  simply  be- 
cause it  was  an  inflexible  law  which  the  Secretary  of  the  Interior 
or  some  other  officer  was  asked  to  administer. 

Mr.  Johnson.  You  believe  in  the  theory  that  the  legislative  branch 
should  enact  the  law  and  the  executive  should  enforce  such  laws  as 
have  been  enacted? 

Mr.  Smith.  Yes;  certainly. 

Mr.  Johnson.  And  not  go  beyond  that,  don't  you  ? 
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Mr.  Smith.  I  do  not  for  a  moment  think  that  the  executive  officer 
?*hould  go  a  step  beyond  the  declared  purpose  of  the  legislative  de- 
partment. I  believe  that  there  should  be  general  legislation  which 
will  be  made  to  fit  the  particular  case  through  administration  by  a 
faithful  member  of  the  executive  branch. 

Mr.  Johnson.  I  understand  from  your  statement,  Doctor,  that  you 
propose  to  commit  a  certain  amount  of  legislative  discretion  to  "the 
executive  department. 

Mr.  Smith.  Well,  the  difference  between  us  probably  would  be  on 
the  definition  of  legislative.  I  think  that  general  instructions  on 
the  part  of  the  legislature  are  better  sometimes  than  specific  instruc- 
tions, to  carry  out  the  very  purpose  of  those  instructions. 

Mr.  Johnson.  Of  course,  it  leaves  the  executive  more  leeway  to  act. 

Mr.  Smith.  And  it  imposes  upon  him  a  p-eater  responsibility, 
and  if  he  does  not  want  to  take  that  responsibility,  and  if  he  does 
not  want  to  carry  out  the  duties  that  come  with  that  responsibility, 
he  should  not  occupy  the  position. 

Mr.  Baker.  Under  the  first  section  of  this  bill,  if  the  Secretary 
had  discretion  as  to  whom  a  permit  or  lease  should  be  granted,  it 
would  be  clearly  legislative,  would  it  not  ? 

Mr.  Smith.  I  suppose  I  am  not  enough  of  a  lawyer  to  really 
know  just  what  legislative  means,  but  I  do  not  believe  that  discre- 
tion necessarily  is  confined  to  the  legislative  department  I  believe 
that  an  executive  officer  can  and  should  exercise  discretion,  and 
when  he  exercises  discretion  I  do  not  understand  that  that  is  neces- 
sarilv  lesjislation. 

Mr.  Saker.  But  if  the  bill  provides  the  conditions  or  surround- 
ings that  mu^t  obtain  with  this  company  or  association  or  individual, 
or  what  he  must  do  after  he  gets  it,  or  how  he  must  carry  it  out,  and 
the  time,  etc..  now  if  the  Secretary  had  the  right  to  say  that  if  two  par- 
ties, both  appearing  with  like  conditions  and  like  surroundings,  if 
the  Secretary  could  choose  one  from  the  other,  it  would  be  clearly 
a  legislative  function,  would  it  not? 

Mr.  Smith.  I  think,  following  the  practice  of  the  administration 
of  many  of  the  laws,  the  first  in  time  would  be  the  one  that  would 
he  given  the  preference  under  those  conditions. 

Mr.  Eaker.  Well,  then,  that  carries  out  the  view  that  appeals  to 
me  in  this  first  section,  that  if  any  party  who  comes  within  the  rules 
and  regulations,  and  comes  within  the  law,  and  has  the  qualifica- 
tion— he  must  carry-out  these  provisions  of  the  law  to  have  a  right — 
the  Secretary  ought  not  to  say  that  Smith  can  have  it  because  he  is 
I'edheaded,  and  we  will  deny  Jones  because  he  is  baldheaded. 

Mr.  Smith.  I  do  not  consider  that  any  Secretary  of  the  Interior, 
appointed  by  the  President  of  the  United  States  and  confirmed  by 
the  Senate  of  the  United  States,  would  be  the  type  of  man  that  would 
take  any  such  arbitrary  action  as  that. 

Mr.  Baker.  The  only  trouble  is — and  I  want  to  say  once  and  for 
all,  in  discussing  these  matter  I  eliminate  the  personality  of  the 
executive  officers  and  the  legislative  officers  and  all — a  new  genera- 
tion comes  on  and  takes  up  the  whole  subject,  and  I  have  always  sup- 
posed that  that  has  been  the  view  of  legislation,  and  that  is  what  I 
am  trying  in  my  own  feeble  way  to  obtain  information  from  men 
like  yourself,  Doctor,  whether  or  not  you  do  not  believe  it  is  better, 
you  get  better  results,  where  those  who  are  qualified  and  comply  with 
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the  law  come  to  the  department  seeking  a  right  that  the  Government 
has,  he  ought  to  have  it  without  any  question. 

Mr.  Smith.  I  do  not  think  that  a  man  would  be  denied  under  this 
or  any  other  law  if  he  complies  with  the  conditions  set  dovni  in  gen- 
eral terms  in  the  law,  and  with  more  detail  in  the  general  regulations 
under  that  law,  and  I  believe  that  we  must  realize  that  every  law, 
even  the  mandatory  laws,  have  to  have  6  or  8  or  10  pages  of  general 
regulations  to  explain  them  to  the  public  and  to  explain  them  to  the 
administrative  officers. 

Mr.  Taylor  of  Colorado.  We  did  not  formerly  have  to  do  that,  did 
we? 

Mr.  Smith.  I  think  we  are  discussing  a  very  important  part  of 
this  bill,  which  I  think  is  properly  safeguarded  in  the  bill  as  origi- 
nally drawn,  which  provided  for  general  regulations,  not  particular 
regulations  that  would  differentiate  between  a  redheaded  Smith  and 
a  baldheaded  Jones,  but  regulations  that  would  simply  amplify  the 
provisions  of  the  law  as  passed  by  Congress. 

(At  this  point  a  recess  was  taken  until  to-morrow,  Thursday,  May 
7, 1914,  at  10  o'clock.) 


Committee  on  the  Public  Lands, 

House  of  Representatives, 
Washington^  D.  (7.,  May  7, 19U, 

Pursuant  to  adjournment,  the  committee  met  at  10.20  o'clock  a.  ra., 
Hon.  Scott  Ferris  (chairman)  presiding. 

STATEMENT  OF  ME.  GEOBaE  OTIS  SMITH— Besumed. 

Mr.  Raker.  Dr.  Smith,  in  the  report  of  the  Public  UtiUty  of 
Water  Powers  and  their  Governmental  Regulation,  Water  Supply 

Eaper  238,  dated  1910,  I  find  here,  chapter  1,  introduction,  by  M.  0. 
.eighton — may  I  read  a  little  of  this  and  ask  you  a  question  about 
your  view  of  tne  matter  ? 
Mr.  Smith.  Certainly.    That  was  published  while  I  was  director. 
Mr.  Raker.  Page  6 : 

Ck)nsolidation  is  inevitable.  Water  power  is  a  natural  monopoly  by  reason 
of  the  natural  laws  of  stream  flow.  Man  can  not  cbange  these  laws,  and  liis 
only  course  is  wisely  to  adopt  himself  to  them  so  that  they  may  not  operate 
to  his  disadvantage.  The  electric  transmission  of  power  develoi)ed  on  water 
wheels  has  changed  the  entire  industrial  aspect  of  the  matter.  When  a  water 
power  was  used  at  the  site  and  its  industrial  development  was  limited  to  its 
capacity  there,  no  reason  existed  for  consolidation ;  now  the  site  of  the  water 
power  plant  is  not  likely  to  be  its  field  of  operation;  its  power  is  distributed 
over  a  large  area.  In  this  large  area  there  is  a  common  demand  for  power,  and 
the  market  constitutes  an  administrative  unit.  The  demand  of  a  r^ion  is  de- 
mand iu  the  aggregate.  The  power  on  any  stream  fluctuates  with  the  seasons. 
The  important  power  demands  are  those  which  require  a  certain  steady  snp* 
ply  and  a  large  reserve  for  extraordinary  demands  or  "  peak  loads."  As  tJie 
demand  increases  with  the  development  of  industry  the  task  of  supplying  It  froDJ 
one  fluctuating  stream  grows  more  difficult.  The  energy  develoi>ed  on  severs' 
sites  or  on  several  streams  mu8t  then  be  transmitted  to  supply  the  market 

With  a  still  continued  increase  in  demand,  more  sites  and  streams  must  be 
brought  into  use. 

In  the  final  analysis,  therefore,  all  sources  of  power  available  for  a  partlco- 
lar  field  of  demand  must  be  brought  under  a  common  administration,  so  that  at 
any  time  the  energy  can  be  turned  hither  and  yon  to  meet  the  requirements  of 
each  hour.    It  follows  that  regulation  prohibiting  power  monopoly  mast  not 
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prevent  power  consolidation,  lest  it  injuriously  affect  industrial  development 
There  Is  no  virtue  In  preventing  consoIid<ation  if  economies  in  maintenance  and 
operation  are  thereby  prevented.  No  one  will  deny  that  water  power  consoli- 
dation secures  distinct  and  unusual  economies,  and  if  the  consumer  receives 
the  benefit  therefrom  he  is  better  off  under  a  consolidation.  These  are  oft- 
stated  and  self-evident  truths;  therefore  the  proper  solution  of  the  problem 
must  lie  in  the  legislative  regulation  of  water  power  development  and  main- 
tenance, to  the  end  that  the  consumer  shall  pay  a  fair  and  reasonable  price 
for  power,  consistent  with  the  production  of  fair  and  reasonable  earnings  on 
the  capital  invested. 

Would  that  be  about  your  view  of  the  situation  to-day,  Doctor? 

Mr.  Smith,  I  doubt  if  I  would  suggest  an  amendment  of  that 
language  to  any  great  extent.  I  should  want  to  state  that  the  natural 
monopoly  which  is  described  there^  can  be  absolutely  beneficial  to 
the  consumer  in  the  matter  of  decreasing  cost,  and  also,  what  is 
equally  important  to  the  consumer,  in  increasing  efficiency  of  service, 
reliability  of  service.  That  is  the  one  side.  There  must  be  taken 
with  that  a  certain  limitation  upon  what  the  extent  of  that  natural 
monopoly  really  is,  and  I  think  that  we  have  cases  already  where 
the  consolidation  of  existing  power  plants,  the  linking  up,  not  so 
much  of  power  plants  as  or  different  companies,  a  financial  rather 
than,  physical  consolidation,  is  really  working  to  the  disadvantage 
of  the  consuming  public.  We  are  building  up  entities  under  the  law 
that  are  so  poweriul  that  they  threaten  the  consuming  public. 

I  do  not  Imow  but  this  would  be  as  good  place  as  any  to  suggest  one 
such  company,  and  I  refer  to  the  Utah  Securities  Corporation,  which 
at  the  present  time  operates  30  hydroelectric  stations  and  which  has 
a  total  water-wheel  capacity  of  97,000  horsepower.  Tt  has  one  sta- 
tion also  building  with  further  capacity  of  27,000  horsepower,  and 
it  has  steam  plants — I  presume  that  they  are  auxiliarv  in  large 
part — to  a  capacity  of  23,700.  Some  of  those  are  on  private  lands 
and  some  are  on  public  lands  and  the  status  of  still  others  is  in 
doubt.  Some  of  us  believe  that  they  are  on  public  lands  and  in 
trespass.  Those  plants  are  situated  in  three  States — Utah,  southern 
Idaho,  and  western  Colorado.  I  do  not  consider  that  that  falls  into 
the  category  of  a  natural  monopoly.  I  believe  that  that  is  a  combi- 
nation of  companies  for  the  purpose  of  controlling  the  situation  over 
that  large  area.  I  was  going  to  refer  to  it  on  the  map,  but  I  think 
you  can  have  it  in  mind  as  taking  up  parts  of  three  States. 

Mr.  SiNNOTT.  Are  any  of  them  suoject  to  public  utility  regulation 
of  any  of  the  States  ? 

Mr.  Smith.  Now,  you  touch  right  upon  a  subject  that  I  think 
ought  to  be  brought  up.  I  was  going  to  mention  this  later.  It 
touches  upon  this  very  contention  which  is  brought  forward,  of  the 
advantages  of  considering  water  power  as  a  natural  monopoly.  You 
have  had  witnesses  before  you  who  say  that  in  order  to  effectually 
serve  a  conmiunity  there  should  be  only  one  water-power  corporation 
furnishing  the  consumers  there  with  electrical  energy.  That  is  the 
proposition,  the  theory,  that  is  put  forward,  and  I  subscribe  to  that 
theory.  But  I  want  to  brinjg  to  the  attention  of  the  committee  that 
these  corporations  do  not  take  their  own  medicine.  They  do  not  live 
up  to  their  theories.  A  case  in  point,  and  it  answers  Mr.  Sinnott's 
question,  is  that  out  in  Idaho,  one  of  the  States  which  I  mentioned 
as  being  served  by  these  water  powers  of  the  Utah  Securities  Cor- 
poration, there  are  two  cases  where  an  appeal  has  been  taken  from 
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the  decision  of  the  public  utilities  commission,  and  in  both  those  the 
issue  is  the  same.  The  public  utilities  commission  decided  that  the 
service  in  the  one  case  in  the  city  of  Twin  Falls  and  in  the  other  case 
Pocatello  did  not  warrant  the  taking  in  of  a  rival  company  for  the 
purpose  of  duplicating  transmission  and  distribution  lines.  That 
was  recognition  of  this  principle  of  the  natural  monopoly  feature, 
and  yet  these  companies  have  appealed  from  that  decision,  and  I 
read  from  that  appeal  the  following,  in  which  they  deny  the  consti- 
tutionality of  the  act: 

That  the  legislative  act  of  the  Legislature  of  the  State  of  Idaho  creating  said 
defendant  commission  is  repugnant  to  and  in  violation  of  the  constitution  of  the 
State  of  Idaho  and  of  the  United  States,  and  violates,  is  repugnant  to,  and  de- 
nies the  validity  of  the  contractual  rights  of  the  plaintiff  under  the  franchise 
granted  by  the  city  of  Twin  Falls,  and  against  the  Constitutions  of  the  State  of 
Idaho  and  of  the  United  States. 

They  are  in  favor  of  regulation  hy  the  State  in  theory,  but  here  is 
a  case  where  it  seems  to  me  that  it  is  for  the  public  interest  that  the 
service  in  a  city  should  not  be  duplicated,  and  it  is  the  power  com- 
pany that  appeals  from  the  decision.  So  it  is  a  question  right  there 
whether  they  are  effectually  regulated.  At  least  they  are  rather 
strongly  appealing  from  the  regulation  attempted  by  the  Sfttte  of 
Idaho. 

Mr.  Raker.  Doctor,  if  they  are  properly  and  effectually  regulated, 
as  suggested  in  this  which  I  have  just  read,  and  proper  service  is 
given  to  the  public,  and  a  fair  and  reasonable  earning  on  the  capital 
invested  is  permitted,  that  ought  to  protect  both  sides,  ought  it  not! 

Mr.  Smith.  I  think  that  by  protecting  one  side  it  will  m  the  long 
run  protect  the  other. 

Mr.  Eaker.  In  other  words,  that  is  what  we  ought  to  strive  to  do 
in  this  bill ;  that  is  what  I  am  figuring  on. 

Mr.  Smith.  Absolutely;  and  we  ought,  it  seems  to  me,  to  place 
every  possible  provision  into  the  bill  that  will  safeguard  the  interests 
of  the  public,  and  in  the  long  run  it  will  safeguard  also  the  interests 
of  the  investing  public  and  it  will  safeguard  even  the  interests  of 
these  companies  tnemselves.  In  Idaho,  or  in  either  of  those  States, 
the  commission  is  right,  I  believe,  in  reserving  the  territory  to  either 
one  company  or  another.  In  both  cases  I  understand  the  city  is 
already  served. 

Mr.  Raker.  In  this  same  connection,  at  the  hearing  on  develop- 
ment and  control  of  water  power  of  November  23,  1911,  I  find  Mr. 
Pinchot  making  this  statement,  page  152 : 

The  public  is  also  entitled  to  continuous  operation  of  the  plant;  that  is  to 
say,  the  public  ought  to  be  protected  against  the  artlflclnl  production  of  high 
prices  by  limiting  the  output.  I  ana  very  strongly  In  favor  of  the  consolidation 
of  water-power  plants,  coupling  them  up  over  large  areas.  The  argument  mnde 
for  that  consolidation  in  the  brief  submitted  by  Mr.  Dunn  on  behalf  of  tbe 
American  Institute  of  Electrical  Engineers  is  absolutely  unanswerable,  and  I 
have  long  held  the  same  opinion.  Better  service  to  the  community  would  be 
forthcoming  if  water-power  companies  operated  over  large  areas.  But  theit 
must  be  i)ublic  control  of  their  operations  to  prevent  the  benefits  which  conie 
by  reason  of  such  consolidation  from  being  translated  into  a  general  over- 
charge on  the  consumer.  Then  there  should  be  an  absolute  veto  on  speculating; 
that  is  to  say,  on  the  assignment  of  privileges.  I  want  to  distinguish  there 
between  the  selling  of  a  franchise  to  somebody  else  and  the  consolidation  <rf 
franchises  by  the  coupling  up  of  planta 
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That  would  be  the  same  view  as  you  have  expressed  ? 
Mr.  Smith.  Yes. 

Mr.  Raker.  I  find  Mr.  Fisher  at  the  same  time,  on  the  same  day, 
making  the  following  statement,  on  page  186 : 

I  do  not  think  tbere  should  he  any  provisions  in  these  grants  against  so-called 
combiaatlons  or  monopolies,  but  do  belleye  there  should  be  no  assignment  of 
the  grant  without  permission  of  the  Government.  I  think  hydroelectric  develop* 
meat  is  essentially  monopolistic  and  should  be  essentially  monopolistic  in  its 
cbanicter.  That  is  why  I  think  It  should  be  effectually  regulated.  I  think  they 
should  have  the  advantages  of  the  control  of  the  market  and  freedom  from 
harassing  and  vexatious  competition  if  we  are  going  to  put  them  under  the 
disadvantages  of  effective  public  regulation. 

How  does  that  accord  with  your  views? 

Mr.  Smith.  Of  course  I  agree  with  that.  I  notice  the  word  "  dis- 
advantage "  there.  I  will  not  admit  that  the  right  kind  of  regulation 
is  going  to  be  in  reality  a  disadvantage  to  the  company  regulated 
when  we  come  to  see  it  m  a  broad  way,  because,  as  I  said  yesterday, 
I  believe  the  corporation  serving  the  people  and  the  people  who  are 
served  by  the  corporation  are  interdependent,  and  when  you  benefit 
one  you  have  to  benefit  the  other.  While  it  may  decrease  present 
profits,  it  will  add  security  to  the  investment  which  will  offset  that. 
Instead  of  having  a  speculative  investment  you  will  have  a  gilt-edged 
security. 

Mr.  Saker.  Doctor,  your  view  would  not  be  that  there  should  be  a 
regulation  of  the  price  during  the  term;  for  instance,  you  make  the 
term  50  years. 

Mr.  Smith.  You  mean  regulation  of  charges? 

Mr.  Raker.  Of  charges,  yes;  by  the  company  receiving  the  lease 
from  the  Government. 

Mr.  Smtth.  I  think  the  lease  from  the  Government  should  be  as 
certain  in  its  terms  as  possible. 

Mr.  Raker.  And  when  entered  into  should  extend  during  the 
period  ? 

Mr.  Smith.  During  a  period.  There  are  some  arguments  for  mak- 
ing that  period  less  tnan  60  years,  and  there  are  some  arguments  for 
making  it  the  50  years. 

Mr.  Raker.  What  I  wanted  to  ask  you  was  this:  If  the  lease  is 
made  for  25  years,  the  amount  fixed  should  remain  during  the  25 
years? 

Mr.  Smith.  What  it  is  to  be  during  the  25  years  should  be  known. 

Mr.  Raker.  That  is  what  I  mean. 

Mr.  Smith.  It  is  not  necessarily  the  same  for  the  twenty-fifth  year 
as  for  the  first  year. 

Mr.  Raker.  I  am  talking  about  the  Government  charge  entirely. 

Mr.  Smith.  I  want  to  emphasize  the  fact  that  I  place  very  little 
importance  personally  upon  this  matter  of  the  revenue  to  the  Govern- 
ment. This  is  not  a  taxation  measure ;  this  is  a  regulatory  measure, 
and  we  must  not  think  of  the  25  cents  or  the  50  cents  or  the  dollar  as 
so  n  uch  revenue  to  the  Government.  It  is  simply  a  means  to  a  very 
much  more  important  end,  and  that  is  effectual  regulation,  and  I 
believe  you  should  allow  for  combination  of  plants  and  combination 
of  companies,  to  the  end  that  there  should  be  full  monopoly  wher- 
ever monopoly  is  natural. 

Mr.  Raker.  Always  subject  to  proper  regulation? 
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Mr.  Smith.  There  should  be  not  only  regulation,  but  it  should  be 
the* most  effective  regulation  that  can  be  devised,  because  you  are  go- 
ing to  deal  not  only  with  lar^e  units  to  regulate,  but  you  are  gomg 
to  deal  with  very  powerful  interests,  which  is  just  where  we  do 
not  want  to  rely  simply  upon  the  power  of  a  municipality  or  of 
the  State,  but  we  want  to  link  up  with  those,  it  seems  to  me.  the 
Federal  power,  to  the  end  that  we  will  have  regulation  that  regu- 
lates. The  Federal  Government  is  none  too  large  or  powerful  to 
■deal  with  some  of  the  corporations  that  are  already  entrendied  in 
the  western  fields. 

Mr.  Raker.  Mr.  Fisher  further  states: 

The  question  has  sometimes  been  asked  how  the  investor  is  Koing  to  be  pro- 
tected in  these  periodical  readjustments  if  he  has  nothing  to  say  about  tluit? 
Well,  they  have  worlted  that  out  in  one  way  over  in  Canada  in  connection  with 
the  Niagara  Falls-Canadian  development,  and  the  same  princijile  has  been 
worked  out  in  other  ways  in  other  jurisdictions.  Of  course  there  can  be  pro- 
vision that  the  appraiser  cnu  be  appointed  by  some  impartial  tribunal,  some 
tribunal  which  will  secure  as  high  a  degree  of  Impartiality  in  the  making  of 
the  appraisal  or  the  readjustment  of  a  comi)ensation  as  is  possible.  But  if  we 
retain  the  phint  or  the  Government  appraisal  or  the  readjustment  there  should 
be  a  provision  protecting  an  interest  return  upon  the  fair  value  of  the  prop- 
•erty,  with  the  right  of  the  grantee  to  go  into  court  and  to  enforce  this  right 
I  do  not  believe,  however,  that  merely  ^n  interest  return  on  money  investetl  in 
any  of  these  enterprises  will  encourage  investment. 

What  would  be  your  view  as  to  that  idea,  Mr.  Smith? 

Mr.  SariTH.  I  think,  of  course,  that  merely  the  interest  return, 
fiuch  as  the  interest  return  that  the  investor  can  get  from  a  United 
States  bond  or  a  municipal  bond,  is  not  a  sufficient  return  to  war- 
rant his  investing  in  a  public  utility,  in  which  there  are  some  oppor- 
tunities, as  has  been  called  to  the  attention  of  this  committee,  for 
mistakes — engineering  mistakes — as  wag  stated,  I  believe,  before  an- 
other committee  by  Mr.  Cooper,  when  he  gave  the  list  of  failures. 
But,  on  the  other  hand,  I  do  not  believe  that  a  fair  return  means  an 
interest  return  on  every  possible  element  that  can  be  capitalized. 
The  proposition  has  been  made  to  the  committee  to  strike  out  those 
words  on  page  4,  line  12,  of  the  bill,  "  or  any  other  intangible  ele- 
ment." I  believe  those  words  should  be  left  in;  that  there  are  a 
number  of  intangible  elements  which  the  power  companies  might 
try  to  capitalize.  I  was  interested  last  night  in  looking  over  again 
one  of  the  decisions  of  the  public  service  commission  of  New  \ork 
in  the  Buffalo  rates  case,  as  it  is  termed.  This  decision  bears  directly 
upon  that  question  of  intangible  element,  which  the  Cataract  Power 
&  Conduit  Co.  tried  to  capitalize,  and  when  one  capitalizes  anything 
it  is  for  the  purpose  of  securing  a  fair  return,  and  in  this  case  it  was 
the  question  of  capitalizing  their  contracts  with  the  Niagara  Falls 
Power  Co.  The  decision  of  the  commission,  which  was  written  by 
Chairman  Stevens,  was  to  the  effect  that  such  a  contract  should  not 
be  capitalized,  and  I  think  that  I  might  introduce  a  quotation  from 
this  oecision  as  bearing  upon  some  of  the  questions  before  the  com- 
mittee. Of  course  the  matter  hinges  upon  the  fact  that  the  Niagara 
Falls  Power  Co.  had  contracted  to  sell  power  to  the  transmission 
company  at  $16  per  horsepower.  That  was  a  contract  which  was 
given  a  value  on  the  books  of  the  company  receiving  the  power  at 
that  price,  and  they  tried  to  capitalize  that  contract  on  the  basis  that 
steam  power  at  Buffalo  would  cost  from  $25  to  $28  per  horsepower 
at  the  lowest  estimate. 
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Mr.  Cantob.  Was  that  an  application  to  issue  bonds? 

Mr.  Smith.  No.  This  was  a  complaint  brought  by  the  mayor  of 
Buffalo  against  the  company  furnishmg  the  power  to  the  city. 

Mr.  Cantob.  For  taxation  purposes  ? 

Mr.  Smith.  No;  not  for  taxation,  but  for  the  fixing  of  rates  to  the 
pubUc.  It  was  argued  that,  as  there  was  a  difference  of  $9  per  horse- 
power per  anniun  between  steam  power  and  this  contract  price  for 
hydroelectric  power,  the  saving,  capitalized  at  8  per  cent,  would 
be  over  $4,000,000,  as  stated  by  the  company  in  their  brief,  I  think. 
Thev  felt  that  they  took  advanced  ground  in  that  they  conceded  it 
might  be  fair  to  all  parties  to  divide  the  advantages  of  generated 
electric  power  between  the  public  and  the  people  whose  enterprise 
makes  the  utility  possible.  On  that  basis  the  company  contented 
itself  with  placing  the  value  of  this  contract  at  $2,000,000,  and  on  that 
they  wished,  of  course,  to  receive  a  fair  return  from  the  consuming 
public.  The  commission,  however,  as  I  say,  ruled  against  it,  and  they 
took  the  ground  that  the  public  should  have  a  large  interest  in  the 
saving  by  the  use  of  hydroelectric  power,  and  I  make  this  quotation: 

"Such  results  as  these  will  never  satisfy  the  elementary  sense  of 
right  and  justice  in  the  mind  of  any  man  with  regard  to  the  use  of 
Niagara  generated  electric  energy.  No  generating  company  using  the 
waters  of  Niagara  River  owns  tnese  waters  or  has  any  right  or  title  to 
them  whatsoever.  By  the  permission  of  the  Federal  Government 
and  of  the  State  of  New  York  the  generating  companies  operating 
at  the  Falls  are  given  the  free  use  of  these  waters  in  the  production 
of  electric  energy.  To  say  that  by  having  been  given  the  free  use 
of  those  waters  for  that  purpose  thev  are  vested  with  an  unassailable 
right  to  charge  as  much  for  the  electric  energy  developed  as  thev 
would  for  energy  developed  by  steam  plant  is  a  proposition  whicn 
requires  to  be  maintained  rather  than  to  be  refuted.  It  may  very 
well  be  that  these  companies  are  entitled,  in  view  of  all  the  circum- 
stances of  the  case,  to  a  liberal  ^return  upon  the  capital  actually  in- 
vested in  developing  the  energy.  It  may  very  well  be  that  the  people 
exploiting  the  enterprise  are  entitled  to  large,  and  even  very  large, 

Erofits  for  the  skill  they  have  displayed  and  the  risk  to  which  they 
ave  subjected  their  capital.  It  may  be  that  the  public  ought  to 
pay  them  very  liberally  for  the  work  which  they  have  carried  on  in 
the  public  interest ;  but  to  say  that  the  public  is  entitled  to  no  advan- 
tage from  the  use  of  these  waters,  that  the  territory  which  can  be 
served  with  electric  energy  developed  at  Niagara  Falls  has  no 
advantage  and  is  entitled  to  no  benefit  by  reason  of  proximity  to 
those  Falls,  is  to  say  something  which  does  not  appeal  to  the  best 
judgment  of  mankind  for  an  instant." 

Ii  I  understand  that  proposition,  of  course  it  applies  equally  well 
in  the  West. 

In  fact,  a  similar  illustration  could  be  cited  from  California,  where 
the  Northern  California  Power  Co.  applied  for  a  readjustment  of 
rates.  The  California  commission  found  that  this  company  had  de- 
clared a  valuation  of  $20,000,000  upon  its  property.  It  developed 
that  $11,000,000  had  gone  into  the  property  and  that  the  company 
claimed  the  balance  for  water  rights.  The  commission  takes  the 
stand  that  the  par  value  of  the  stocks  and  bonds  does  not  furnish  a 
standard  for  rate-fixing  purposes.  It  discusses  the  suggestion  that 
hydroelectric  power  companies  be  allowed  to  capitalize  their  water 
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rights.  No  ruling  is  made,  but  the  commissioner  refers  to  the  pro- 
posal for  such  capitalization  as  a  desire  to  capitalize  the  ''  generosity 
of  the  public." 

The  utilization  of  these  natural  resources  should  be  for  the  benefit 
of  the  people,  and  while  they  should  pay  certain  charges  that  have 
been  earned  by  the  companies  making  such  development,  it  seems  to 
me  that  the  advantages  that  are  inherent  in  the  presence  of  water 
p6wer  in  such  a  site  should  go  to  the  benefit  of  the  people  of  that 
locality  or  of  that  State. 

Mr.  Cantor.  Was  an  appeal  taken  from  that?    I  do  not  recall. 

Mr.  Smith.  I  have  no  record  that  there  was.  That  has  been  just 
about  a  vear  ago  that  this  was  decided^  and  the  comulaint  of  the 
mayor  of  Buffalo  was  sustained  in  that  there  was  a  reduction  of  28 
per  cent  in  rates.  But  here  is  an  instance  where  the  State  regulatory 
power  apparently  is  without  full  efficacy,  namely,  that  they  could  not 
go  back  of  that  contract  with  the  Niagara  Falls  Power  Co.  for  $16 

Eer  horsepower  and  determine  whether  that  was  a  reasonable  rate  to 
e  paid  for  such  horsepower,  by  reason  of  the  fact  that  the  Niagara 
Falls  Power  Co.  did  not  come  within  the  jurisdiction  by  reason  of  its 
being  a  generating  company  which  did  not  sell  for  distribution,  but 
sold  only  for  transmission  purposes.  There  was  a  technical  defect 
by  which  it  did  not  come  within  the  jurisdiction,  and  the  rat«  might 
still  be  exorbitant,  but  the  commission  could  not  rule  upon  that  Aiid 
that  is  not  a  single  case;  there  are  many  cases,  and  I  think  the  com- 
mittee should  take  them  into  consideration,  where  the  company  ac- 
tually generating  the  power  may  escape  the  jurisdiction  of  tnis  or  of 
that  State. 

Mr.  Cantor.  In  the  case  you  speak  of,  they  are  really  owned  by  the 
same  people? 

Mr.  Smith.  Oh,  yes ;  there  is  no  question  about  that.  It  is  simplv, 
as  has  been  stated  here,  taking  it  from  one  pocket  and  putting  it  in 
another  pocket,  although  that  arguv^ent  has  been  used  in  another 
connection. 

Mr.  Cantor.  And  it  is  the  same  pair  of  trousers,  it  is  suggested. 

Mr.  Smith.  Yes;  that  is  the  technical  distinction,  diflFerent  pockets 
but  the  same  trousers.  Another  case  in  New  York,  which  should  be 
kept  in  mind  as  illustrating  this  pointy  is  one  of  the  subsidiary  com- 
panies of  the  Aluminum  Co.  of  America,  which  was  represented  by 
a  witness  before  this  committee,  on  the  St.  Lawrence  River.  The  St 
Lawrence  River  Power  Co.  furnishes  power  to  the  Messina  Electric 
Light  &  Power  Co.  and  the  St.  Lawrence  Transmission  Co.,  but  by 
an  arrangement  of  corporate  interests,  while  there  is  a  certain  com- 
munity of  pockets,  the  St.  Lawrence  Power  Co.  not  only  avoids  any 
publicity  in  its  operations,  but  effectually  prevents  public  control  of 
the  rates  it  may  charge  for  its  product,  and  that  rate,  of  course,  is 
passed  on  to  the  public. 

I  am  speaking  of  some  of  these  cases  simply  to  show  how  strongly 
entrenched  some  of  these  companies  are,  and,  in  my  opinion,  it  is  not 
wise,  in  considering  legislation,  to  leave  unutilized  any  possible 
method  of  control.  The  public-service  commission  that  is  goin^  to 
serve  the  people  effectively  must  take  into  account  not  simply  the 
physical  valuation  of  the  plant,  but  it  must  go  into  the  matter  of 
issue  of  securities,  as  some  of  them  do  already. 
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It  might  be  stated  that  while  I  have  been  talking  about  New  York 
State,  much  the  same  is  true  in  some  of  the  Western  States  as  well, 
because  onlj  last  month,  I  believe,  the  Oro  Electric  Light  Co.  en- 
tered the  city  of  Stockton,  I  believe  it  was,  and  the  State  commis- 
sion attempt^,  in  the  interest  of' the  right  kind  of  service,  to  keep 
them  frcmi  that  city,  but  they  claimed  that  by  reason  of  the  franchise 
of  the  city  they  had  a  right  in  the  city,  and  here  a^ain  the  service 
was  not  allowed  to  be  controlled  by  the  State  commission  in  the  inter- 
eist  of  the  natural  monopoly. 

The  point  that  I  was  making  when  the  questions  began  yesterday 
was  that,  in  my  opinioiv  discretionary  power  must  be  vested  in  the 
executive  ofScer  of  the  Federal  Government  intrusted  with  the  ad- 
ministration of  whatever  legislation  is  passed.  It  seems  to  me  that 
not  only  such  delegation  of  power  is  absolutely  necessary,  but  I  be- 
lieve that  such  delegation  of  power  is  absolutely  safe. 

The  second  point  that  has  been  touched  upon  with  considerable 
emphasis  by  dinerent  witnesses,  and  one  which  I  wish  to  mention,  is 
the  question  whether  there  is  to  be  any  regulation  of  hydroelectrical 
development  attempted  by  the  Federal  Government.  I  have  been 
impressed — and  I  nave  already  spoken  of  this  incidentally — with 
the  unanimity  of  opinion  expressed  with  regard  to  State  regulation 
of  rates.  I  think  that  State  regulation  of  service  should  also  be 
placed  in  the  same  category,  and  I  have  wondered,  as  there  has  been 
so  much  expressed  favoring  State  regulation,  whether  it  was  the 
usual  expression  of  faith  on  the  part  of  new  converts.  I  wonder 
why  there  should  be  such  trust  in  tne  efficiency  and  fairness  of  State 
boards  and  seemingly  a  lack  of  confidence  in  the  Federal  executive 
officers.  But  I  think  that  the  safe  proposition  is  to  provide  for  both 
agencies,  that  both  can  work  together  when  it  is  advisable,  and  in 
the  event  of  the  St  ate.  regulative  agencies  not  being  effective  tlie 
Federal  agency  can  be  called  in.  As  I  stated  a  few  minutes  ago^  I 
believe  that  it  will  be  found  there  will  be  plenty  for  both  agencies 
to  do.  That  it  is  a  big  problem,  and  we  have  to  deal,  as  will  be  shown 
by  the  paper  that  I  hope  to  introduce  at  the  request  of  Mr.  Graham, 
with  corporate  interests  that  are  concerned  with  hydroelectric  de- 
velopment in  the  West  that  are  not  corporations  confined  to  this  or 
that  State,  but  they  are  corporations  extending,  as  in  the  case  of  the 
Utah  Securities  Corporation,  over  three  States,  and  that  this,  that, 
and  the  other  corporation  are  linked  up  together,  in  some  cases  by 
stock  ownership,  in  other  cases  by  interlocking  directorates  and — 
equally  important,  it  seems  to  me — ^by  certain  community  of  inter- 
ests which  is  not  expressed  in  any  records,  simply  because  it  is 

intangible. 

Mr.  Johnson.  Might  I  ask  a  question?  Now,  you  are  doubtless 
familiar  with  the  electric-power  plants  of  the  State  of  Utah? 

Mr.  Smtth.  I  know  of  them ;  yes. 

Mr.  Johnson.  You  spoke  of  one  controlled  by  the  Utah  Trust  Co. 

Mr.  SMrTH.  The  Utah  Securities  Corporation. 

Mr.  Johnson.  Do  you  know  how  many  independent  corporations 
there  are  operating  in  that  State  ? 

Mr,  SMrrH,  In  the  list  which  I  had  here  and  put  in  the  record 
yesterday  there  are  perhaps  a  half  dozen  mimicipalitics  in  the  State 
that  have  tibeir  plants. 
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Mr.  Johnson.  I  only  want  to  know  approximately ;  I*do  not  care  to 
consume  any  time  looking  for  them. 

Mr.  Smith.  Those  are  small  plants,  1,000  horsepower  and  xmdet. 
And  then  we  have,  of  course,  a  Reclamation  Service  plant  on  the 
Spanish  Fork,  and  then  the  large  number  of  plants — ^I  think  18— 
that  are  under  the  Utah  Power  &  Light  Co.,  4  under  the  Utah  Light 
&  Railway  Co.  and  4  under  the  Beaver  River.  The  largest  amount 
of  power,  of  course,  in  that  State  is  under  the  Utah  Power  A 
Liffht  Co. 

Mr.  Johnson.  You  are  familiar  with  the  Telluride  Co.? 

Mr.  Smith.  Yes ;  that  is  under  the  Utah  Securities  Co. 

Mr.  Johnson.  Have  you  no  distinct  recollection  of  the  number  of 
plants  in  that  State?  I  do  not  mean  municipal  plants,  but  inde- 
pendents. 

Mr.  Smith.  I  have  listed  here  44  plants  in  all,  and  that  includes 
some  that  are  very  small. 

Mr.  Johnson.  With  the  exception  of  the  one  you  have  mentioned, 
the  plants  are  all  small,  are  they  not.  comparatively  speaking? 

Mr.  Smitii.  With  the  exception  or  those  that  are  under  practically 
the  same  management,  they  are  small  plants. 

Mr.  Johnson.  I  want  to  state  that  in  my  State  (Utah)  there  are 
27  counties,  and  in  my  county,  which  is  Sanpete  County,  there  are 
seven  independent  plants  running  in  that  one  county. 

Mr.  Smith.  Some  of  those  being  city  plants? 

Mr.  Johnson.  There  are  two  city  plants;  there  are  five  inde- 
pendent corporations  in  that  one  county. 

Mr.  Graham.  How  small  is  the  smallest  of  them? 

Mr.  Smith.  The  city  of  H;^rum  is  one  of  these? 

IMr.  Johnson.  No;  that  is  in  Sanpete  County. 

Mr.  Smith.  In  Springville,  the  electric  light  company,  for  in- 
stance, is  135;  Cedar  City  is  125  horsepower. 

Mr.  Cantor.  Do  they  sell  power  or  use  it  themselves? 

Mr.  Johnson.  They  sell  it. 

Mr.  Smith.  This  is  not  municipal? 

Mr.  Cantor.  Small  plants. 

Mr.  Johnson.  Small.  I  ought  to  ask  whether  in  your  judgment 
those  small  plants  should  be  subject  to  the  same  rules  and  regula- 
tions with  reference  to  Federal  control  as  the  larger  ones. 

Mr.  Smith.  Right  there  I  would  say  one  of  the  advantages,  it 
seems  to  me,  in  having  an  elastic  law ;  I  mean  a  law  that  exprefflcs 
policy  rather  than  administrative  details,  as  in  the  case  of  the  mimi- 
cipal  power  plant,  there  should  be  no  charges  by  the  Federal  Gov- 
ernment ;  that  would  be  simply  taking  from  one  pocket  of  the  people 
and  putting  it  in  the  other  pocket  of  the  people. 

Mr.  Johnson.  You  spoke  of  control.  Do  you  mean  that  the  Fed- 
eral and  State  control  should  be  concurrent,  both  exercising  control 
with  reference  to  the  same  subject  matter,  or  each  matter  differen- 
tiated and  definite?  . 

Mr.  Smith.  In  the  case  of  the  Utah  Securities  Corporation  and 
the  plants  under  them,  I  think  we  will  agree  that  neither  Utah, 
Colorado,  nor  Idaho  can  control  that  corporation. 

Mr.  Johnson.  I  think  perhaps  that  should  be  under  Federal  con- 
trol. I  mean  with  reference  to  those  who  are  operating  exclusively 
within  the  State,  those  small  plants. 
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Ur.  Smith.  As  to  these  smftU  plants  I  do  not  feel  that  any  control 
should  be  exercised  by  the  Federal  Government,  but  I  think  there 
should  be  authority  given  to  the  Federal  Government  in  order  that 
in  event  of  State  control  not  being  exercised  Federal  control  could 
be  exercised. 

Mr.  Johnson.  Where  those  corporations,  as  the  great  percentage 
of  them  are,  are  located  upon  private  lands,  do  not  come  in  any  way 
in  contact  with  the  Government,  would  you  still  be  of  that  same 
opinion? 

Mr.  Smith.  I  think  there  are  some  things  that  have  passed  beyond 
reach  at  the  present  time,  and  that  makes  it  all  the  more  necessary 
that  as  we  look  ahead  we  do  not  repeat  any  mistakes  that  have  been 
made  in  the  past. 

Mr.  Johnson.  You  think  the  Government  should  come  in  and  con- 
trol those  plants  which  are  owned  by  private  corporations  situated 
entirely  on  private  property ;  they  should  be  subject  to  Federal  con- 
trol? 

Mr.  SMrTH.  When  they  are  interstate  I  think  they  should,  just  as 
much  as  railroads. 

Mr.  Johnson.  I  am  talking  about  these  small  plants. 

Mr.  Smith.  Intrastate,  I  do  not. 

Mr.  Cantor.  They  could  not  be. 

Mr.  Smtth.  I  do  not  see  how  they  could. 

Mr.  Johnson.  I  just  wondered  what  the  opinion  of  the  doctor  was 
on  that. 

Mr.  Siknott.  Could  they  be  when  they  are  hooked  up  ? 

Mr.  Smfth.  When  they  become  interstate  I  think,  if  possible,  they 
should  be  brought  under  effective  control. 

Mr.  Sinnott.  I  mean  if  they  are  hooked  up  with  the  parent  plant 
which  the  Government  grants  the  right  to  use  in  this  bill  ? 

Mr.  Thomson.  Even  though  they  do  not  become  interstate? 

Mr.  Smith.  I  think  whatever  right  the  Federal  Government  has 
should  be  retained.  As  a  practical  proposition  I  do  not  believe  that 
there  is  any  trouble  at  all — taking  the  State  of  Oregon,  with  which 
the  Federal  Government  has  had  cooperative  arrangements  of  vari- 
ous kinds  during  the  past  decade  or  so — I  do  not  think  there  is  any 
trouble  at  all  by  the  Federal  Government  and  the  State  government 
bein^  hitched  up  double  and  working  as  a  team  in  the  interests  of  the 
public. 

Mr.  Graham.  You  do  not  hear  any  objections  nowj  do  you,  to  the 
operations  of  the  new  Federal  Mining  Bureau,  in  going  out  to  acci- 
dents in  the  States,  and  joining  in  with  the  State  authorities  to  the 
great  advantage  of  everybody? 

Mr.  SMrrH.  Passing  from  Oregon  to  Illinois,  as  a  practical  matter, 
there  has  been  no  difficulty  at  all  with  the  Illinois  authorities 
effectively  cooperating  with  the  Federal  authorities  in  the  matter  of 
the  activities  of  the  Federal  Mining  Bureau. 

The  Chairman.  Why  should  the  matter  reach  any  more  marked 
proportions,  so  far  as  complications  are  concerned,  in  having  the 
Federal  Government  and  State  government  work  hand  in  hand  in 
these  matters,  than  they  do  in  the  local  rate-fixing  boards  and  the 
National  Interstate  Commerce  Commission  in  fixing  the  rates  of 
railroads  and  carriers? 
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Mr.  Smith.  I  think  the  tendency  is  more  and  more  toward  that 
control  that  makes  for  the  common  welfare.  In  my  own  personal 
work,  as  a  field  man,  and  later  as  an  administrative  officer,  I  have  had 
very  little  sympathy  with  the  person  who  always  sees  a  State  line 
when  he  crosses  it.  The  country  appeals  to  me  largely  as  one  country, 
and  not  as  a  group  of  individual  States  with  fences  around  them. 

Mr.  SiNNOTT.  This  bill^  Doctor,  would  grant  precedence  to  the 
Oregon  Utilities  Commission,  would  it  not? 

Mr,  Smith.  Yes ;  it  would ;  and  it  w^ould  to  that  of  any  other  State, 
provided  that  the  rate  regulation  by  that  State  agency  was  effective; 
and  I  think  the  tendency  will  be  to  increase  the  powers  given  to  these 
State  boards. 

Mr.  Stout.  What  if  the  rate  regulatory  board  was  not  effective, 
what  can  the  Government  do? 

Mr.  Smith.  Of  course,  as  the  bill  now  stands,  it  means  that  there 
will  not  be,  under  this  supposed  law,  any  water-power  development 
on  the  public  lands.  I  think,  as  has  been  suggested,  that  there  should 
be  development,  but  with  Federal  supervision. 

Mr.  Stout.  Who  is  going  to  determine  whether  the  State  board 
is  effective  or  not  effective  ? 

Mr.  Smith.  I  think  in  most  cases  there  will  not  be  much  of  a  de- 
batable question  about  that. 

Mr.  Thomson.  As  the  bill  now  stands,  as  I  understand  that  ques- 
tion, that  does  not  enter  in  the  case ;  if  the  State  has  a  commission, 
then  the  Federal  Government  does  not  attempt  to  regulate.  If  they 
do  not  have  a  commission,  as  you  say,  there  is  no  development. 

Mr.  Graham.  If  they  have  such  commission,  the  bill  presumes  it 
will  be  effective? 

Mr.  Thomson.  Yes. 

Mr.  Smith.  Of  course,  aside  from  whether  the  commission  is 
effective,  is  the  proposition  whether  it  has  legal  power,  and  here  is 
the  case  which  I  just  cited,  where  the  attempt  is  to  put  the  Idaho 
commission  out  oi  business,  because  ?t  is  trying  to  regulate  service. 
Some  of  the  commissions  have  the  power,  also,  to  put  a  physical 
valuation  on  property,  and  to  take  that  into  account  m  fixing  rates, 
and  that  mi^y  be  in  a  way  sufficient.  I  think  it  is  safer,  however,  for 
the  State  regulatory  agency  to  go  into  the  matter  of  high  finance  and 
see  whether  the  rate  is  based  upon  securities  that  represent  some- 
thing, or  whether  it  is  to  be  based  on  a  fair  return  on  a  lot  of  unfair 
securities.  The  New  York  commission,  so  far  as  it  is  able,  is  taking 
such  matters  under  consideration. 

Mr.  Sinnott.  I  wish  to  direct  your  attention  to  section  3,  a  matter 
that  is  just  a  little  obscure  in  my  mind.  Under  section  3  we  will 
assume  a  lease  granted  for  power  site  in  the  State  of  Oregon,  for  the 
transmission  of  power  throughout  the  State  of  Oregon,  and  also 
to  the  State  of  Washington.  Now,  would  the  Utilities  Commission 
of  the  State  of  Washington  regulate  the  charges  of  the  State  of 
Oregon,  and  would  the  Secretary  regulate  the  charges  in  the  State  of 
Washington? 

Mr.  Smith.  Will  you  allow  me  to  change  that  so  it  will  agree  a 
little  more  with  some  of  the  facts? 

Mr.  Sinnott.  Yes. 

Mr.  Smith.  Isn't  it  a  fact  that  there  is  power  develoj)ed  in  the 
State  of  Washington  for  sale  in  the  State  oi  Oregon  simply  because 
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the  State  commission  of  Oregon  is  more  effective  than  the  State  com- 
mission of  Washington?  They  think  they  can  get  by  with  certain 
things  if  they  develop  in  Washington  that  they  could  not  get  by 
with  if  they  developed  in  Oregon,  and  there,  I  think,  is  a  splendid 
example  of  where  it  would  be  to  the  interest  of  Oregon  consumers 
to  be  protected  by  the  Federal  power. 

Mr.  Stout.  I  do  not  yet  see  how,  under  this  bill,  if  the  State  of 
Washington  has  a  utilities  board,  the  Federal  Government  can  do 
any  more  toward  protecting  them;  would  it  be  by  providing  an 
embargo  against  the  granting  of  leases  for  water  power  developed 
in  that  State? 

Mr.  Smpth.  Not  so  much  an  embargo  as  simply  refusing  the  devel- 
opment of  water  power  on  public  lands  of  Washington,  except  under 
a  contractual  relation  that  would  effectively  protect  the  consumer 
in  Oregon. 

Mr.  Stout.  Right  there  seems  to  me  to  be  a  possibility  of  conflict 
as  to  what  the  people  of  Oregon  considered  protection  and  what  the 
administrative  officers  back  here  considered  to  be  proper  protection. 

Mr.  Smfth.  Mr.  Stout,  I  do  not  anticipate  the  least  bit  of  conflict 
between  the  State  commission  of  Oregon  or  Washington  or  any 
other  State  and  the  Federal  agency  in  the  fixing  of  rates.  I  do 
anticipate^  however,  that  the  private  corporation  will  try  to  get  under 
the  jurisdiction  of  the  easiest  commission. 

Mr.  Fergusson.  I  understand  Mr.  Stout  to  be  asking  the  question 
if  there  should  be  conflict. 

Mr.  Smith.  That  is  a  somewhat  uncertain  proposition,  but  there  is 
one  thing  that  I  believe  is  right  before  us,  namely,  the  conflict  be- 
tween the  power  of  the  corporate  interests  that  want  to  develop 
water  power  for  their  own  gain  primarily,  and  the  power  of  Con- 
gress, which  wishes  to  enact  legislation  that  will  promote  water- 
power  development  for  the  public  gain  primarily. 

Mr.  Fergusson.  Who  is  to  decide  that  question,  the  States  or  the 
Federal  Government? 

Mr.  Smith.  I  think  they  will  join  in  deciding  it. 

Mr.  Fergusson.  In  case  they  do  not,  then  what! 

Mr.  Smtth.  I  think  the  tendency  is  toward — wherever  thare  is  any- 
thing in  the  question  in  the  slightest  degree  interstate,  both  in  tha 
Interstate  Commerce  Conmiission  and  in  the  courts — toward  letting 
the  decision  rest  with  the  larger  unit,  namely,  the  Federal  Govern- 
ment. But,  as  I  stated  yesterday,  it  is  not  for  a  geologist  to  decide 
that  question  when  it  is  before  the  court,  as  I  understand  it  is,  in  one 
of  the  railroad  rate  cases. 

Mr.  Stout.  It  seems  to  me.  Doctor,  that  there  would  be  this 
danger:  That  we  might  have  some  aroitrary  authority  back  here 
take  a  notion  that  they  did  not  like  the  State  railway  commission  or 
utility  commission;  that  they  were  not  doing  the  work  right  up  to 
the  handle,  and  for  that  reason  leases  might  be  refused. 

Mr.  Smith.  I  do  not  anticipate  that  trouble. 

Mr.  Stout.  I  do  not,  either ;  but  it  is  a  possibility. 

Mr.  Smith.  I  think  that  the  practical  case  would  be,  where  the 
people  of  this  State  or  that  State  do  not  like  what  their  State  com- 
missioners are  doing,  they  would  appeal  to  the  Federal  Government 
for  protection.  I  think  that  might  be  the  possible  procedure,  but  I 
do  not  anticipate  that  kind  of  procedure  as  originating  in  Washing- 
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ton.  Most  of  the  calls  for  help  from  the  Federal  Government  do  not 
originate  in  Washington. 

Mr.  Graham.  Does  not  the  question  raised  by  Mr.  Stout  and  Mr. 
Sinnott  hold,  under  the  head  of  "  Interstate  commerce,"  where  the 
plant  is  in  one  State  and  the  transmission  lines  extend  into  another? 

Mr.  Smith.  I  think,  in  the  case  that  Mr.  Sinnott  raised,  it  was;  in 
the  case  of  Mr.  Stout  I  think  that  is  an  intrastate  question,  pure  and 
simple. 

Mr.  Sinnott.  I  was  trying  to  get  at  the  intent  of  the  bill.  In  the 
case  cited  of  the  Washington  corporation,  when  it  took  its  power 
from  the  State  of  Washington,  it  would  be  regulated  by  the  Secre- 
tary. When  the  power  remained  in  the  State  of  Washington,  it 
would  be  regulated  by  their  utilities  commission. 

Mr.  Smith.  Provided  it  was  effective  regulation,  recognized  as 
such  by  the  people  generally. 

Mr.  Sinnott.  You  speak  of  conflict;  there  was  a  threatened  con- 
flict out  there,  but  I  really  do  not  know  what  became  of  it.  There 
was  a  movement  on  foot  in  the  legislature  in  the  State  of  Washington 
to  prohibit  the  transmission  of  power  from  the  State  of  Washington 
into  the  State  of  Oregon. 

Mr.  Smith.  Of  course  there  are  several  instances,  I  believe,  where 
the  prohibition  of  export  of  electric  power  has  been  considered  by 
State  legislatures.  I  can  not  at  this  moment  state  just  what  the 
results  of  such  efforts  have  been. 

Mr.  Johnson.  You  spoke  of  where  a  State  commission  was  not 
efficient  that  that  probably  would  be  corrected  by  Federal  authority. 
Don't  you  think  that  the  State  itself  would  be  the  proper  forum  in 
which  to  correct  any  dissatisfaction  with  its  own  board? 

Mr.  Smith.  Without  mentioning  individual  States,  I  think  that 
it  is  a  fact  that  section  9,  which  prohibits  development  of  power  on 
the  public  lands  of  any  State  without  a  commission,  was  written  in 
or  suggested  for  insertion  in  this  bill  bj  the  representatives  of  States 
where  they  were  not  satisfied  with  their  public-utilities  commissions 
It  was  not  written  into  this  bill  by  anjr  bureau  representatives  from 
Washington  wishing  to  obtain  jurisdiction.  I  think  that  is  the  prac- 
tical answer  to  that  question. 

Mr.  JoiiNSON.  I  understood  the  intent  of  section  9  was  to  provide 
for  regulation  where  the  State  had  no  board  at  all,  and  to  remain 
under  Federal  control  until  the  States  provide  control. 

Mr.  Smith.  As  it  stands  it  is  that — 

No  lease  or  disposition  of  lands  shnll  be  mnde  under  this  act  in  any  Stnte 
wherein  such  authority  has  not  been  provided  by  law. 

As  I  say,  that  suggestion  did  not  originate  in  the  department 
Tliat  is  a  suggestion  from  people  outside  of  Washington. 

Mr.  Johnson.  Is  it  your  thought,  then,  Doctor,  that  in  such  States 
as  may  have  no  public-utilities  commission  there  should  be  no  power 
development  at  all? 

Mr.  Smith.  I  think  the  suggestion  that  has  been  made  providing 
for  development  under  a  Federal 

Mr.  Johnson  (interposing).  That  is  what  I  said. 

Mr.  Smith.  That  is  not  yet  in  the  bill,  but  I  think  it  should  be. 

Mr.  Johnson.  You  think  it  should  be  ? 

Mr.  Smith.  That  is  my  personal  notion. 
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Mr.  JoKNSuN.  I  quite  agree  with  you  in  that  As  to  joint  control 
or  concurrent  jurisdiction,  how  would  you  provide  for  this  kind  of  a 
contingency,  which  exists  in  many  States  where  there  are  private 
plants  owned  entirely  by  private  individuals  on  private  property, 
and  then  others,  again,  which  are  on  the  public  domain^  owned  by 
private  parties  and  utilizing  a  portion  of  the  public  domain  for  their 
operations?  Don't  you  think  that  the  State  utilities  commission 
would  be  better  enabled  to  deal  with  all  of  those  than  the  Federal 
Government  would  be? 

Mr.  Smith.  On  the  ground  that  those  are  the  only  ones  that  the 
Federal  Government  could  have  any  jurisdiction  over? 

Mr.  Johnson.  Yes ;  and  here  would  be  two  cases.  One  set  of  facts 
would  be  where  the  company  was  located  entirely  on  private  property 
and  over  which  the  Federal  Government  would  have  no  control, 
where  they  were  not  interested,  but  a  public  utilities  commission  oi 
the  State  would  have  control  of  that  and  the  other  also. 

Mr.  Smith.  I  have  simply  to  repeat  that  T  feel  in  this  ca?e,  espe- 
cially if  we  recognize,  as  we  ought  to,  the  advantages  of  large  unit 
operations,  realizing  the  fact  that  it  is  a  natural  monopoly;  that  we 
are  having  on  the  one  side  very  large  and  powerful  corporations  in  the 
business;  they  should  be  not  only  allowea  in  the  business,  but  should 
be  in  many  cases  encouraged  to  enter  the  business.  That  is  the 
situation  on  one  side.  Now,  to  effectively  regulate,  we  need  to  have 
just  as  many  regulative  agencies,  municipal  and  State  and  Federal, 
as  can  be  used,  and  I  do  not  believe  that  it  is  any  advantage  to  the 
people  to  siirrender  the  least  part  of  jurisdiction  on  the  part  of  any 
of  tne  people's  agencies. 

Mr.  Johnson.  Perhaps  I  did  not  make  myself  clear? 

Mr.  Smith.  I  think  I  understand  you,  Mr.  Johnson. 

Mr.  Johnson.  Of  course,  you  realize  in  the  one  class  of  cases  the 
Federal  Government  should  not  be  known  at  all  ? 

Mr.  Smith.  Not  at  all. 

Mr.  Johnson.  Then  there  would  be  another  class  of  cases  in  which 
you  think  it  might  be  known,  or  should  be  known  ? 

Mr.  Smith.  Yes,  sir. 

Mr.  Thomson.  Might  I  ask  a  question  right  there?  In  the  class 
of  cases  where  the  company  is  using  some  public  lands — and  they 
are  under  the  bill — if  there  was  a  public  utilities  commission  operat- 
ing in  the  States,  that  public  utilities  commission  would  control  it? 

Mr.  Johnson.  Sure. 

Mr.  Thomson.  And  if  there  was  not  a  public  utilities  commission 
in  the  State,  if  the  amendment  suggested  is  put  in,  the  Government 
would  control  ? 

Mr.  Johnson.  I  auite  agree  with  that. 

Mr*  TH03fS0N.  Tnat  should  be  a  condition.  Let  us  assume  there 
is  no  public  utilities  commission  in  the  State.  Then  this  would  be 
true  of  the  plant  located  entirely  on  private  property  within  thx. 
State  and  doing  business  wholly  within  the  State,  there  would  be  no 
control ? 

Mr.  Johnson.  There  is  a  control  in  this  waj^,  Mr.  Thomson :  They 
usually  supply  their  power  to  local  communities  which  are  incor- 
porated, and  in  their  charter  they  have  the  power  to  control  the 
electric  lights.  I  think  in  my  county  we  have  seven  incorporated 
cities. 
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Mr.  Thomson.  Then  there  would  be  what  you  call  local  control! 

Mr.  Johnson.  Local  control;  that  is,  a  right  to  control  the  price  at 
^vhich  it  shall  be  sold  and  the  rates. 

Mr.  SiNNOTT.  There  is  always  an  inherent  power  in  the  courts  to 
control. 

Mr.  Johnson.  You  fear  no  conflict  of  authority  then  in  the  method 
you  have  suggested  between  the  Federal  and  the  State  authority  in 
this  control? 

Mr.  Smith.  I  do  not  fear  that  conflict,  but  I  suspect  that  there 
might  be  others,  not  referring  to  members  of  the  committee,  who  fear, 
or  raise  the  cry  of  fear  of  that  because  they  think  that  the  Federal 
control  may  be  an  effective  control  where  other  control  might  break 
down.  And  why  is  it  not  wise  to  provide  two  methods  of  protection 
for  the  public  as  a  matter  of  safety  ?  The  engineers  introduce  into 
their  engineering  work  a  factor  of  safety,  and  I  think  the  more  fac- 
tors of  safety  we  introduce  in  the  legislation  which  is  for  the  public 
welfare  the  better. 

Mr.  SiNNOTT.  (Gri ve  them  both  barrels  ? 

Mr.  Smith.  Give  them  both  barrels. 

Mr.  Thomson.  There  could  not  be- a  situation  where  you  would 
give  them  both  barrels  at  the  same  time? 

Mr.  Smith.  Not  at  all ;  I  think  it  is  wise  to  hold  your  fire  until 
you  need  the  second  barrel. 

Mr.  Thomson.  In  other  words,  there  would  not  be  a  situation 
where  a  State  utilities  commission  would  be  in  control  and  at  the 
same  time  the  Federal  regulations  would  be  operating? 

Mr.  Smith.  Using  your  own  figure,  Mr.  Thomson,  if  you  have 
had  the  experience  of  firing  both  barrels  at  once,  you  leel  it  in  your 
shoulder,  and  you  are  not  sure  of  hitting  the  mark.  But  I  never 
heard  of  anybody  failing  to  hit  the  mark  simply  because  they  had 
another  barrel  in  reserve. 

Mr.  Thomson.  Certainly;  but  what  I  want  to  bring  out  is  this: 
There  will  not  be  a  situation  where,  under  the  bill,  as  I  understand 
it,  and  with  such  an  amendment  as  has  been  suggested,  both  a  State 
utilities  commission  and  the  Federal  authorities  would  have  juris- 
diction ;  it  would  be  either  one  or  the  other. 

Mr.  Smith.  I  believe  it  would  be  either  one  or  the  other. 

Mr.  Johnson.  Then  I  misunderstood;  I  understood  you  to  say 
there  was  to  be  concurrent  jurisdiction. 

Mr.  Smith.  I  think  there  should  be  nothing  in  this  bill  that  would 
waive  any  authority  in  any  case  where  the  Federal  Government 
might  retain  that  authority. 

Mr.  Johnson.  Do  you  mean  to  say  both  the.  State  and  the  Federal 
Government  should  have  concurrent  control  and  jurisdiction  over  the 
same  subject  matter? 

Mr.  Smith.  I  think  wherever,  by  reason  of  the  use  of  Federal  lands, 
the  Federal  Government  should  write  into  a  contract  by  a  develop- 
ing company  the  fact  that  they  must  come  under  control. 

Mr.  Johnson.  That  does  not  meet  my  question. 

Mr.  Thomson.  I  do  not  understand,  Mr.  Johnson,  what  you  mem 
by  concurrent  jurisdiction  operating  at  the  same  time. 
'  Mr.  Smith.  I  do  not  think  there  should  be  two  controls  operating 
at  the  same  time. 
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Mr.  Johnson.  Do  you  think  there  should  be  authority  for  the 
exercise  of  two  controls  at  the  same  time  in  case  one  or  the  other 
is  necessary  ? 

Mr.  Smith.  I  think  the  authority  should  be  reserved.  I  do  not 
think  any  authority  which  the  Feaeral  Government  now  possesses 
should  be  written  out  of  this  bill. 

Mr.  Johnson.  By  reserving  authority,  you  mean,  as  I  understand 
it,  in  case  the  State  authority  should  cease  to  exist,  then  it  should 
be  possible  to  bring  the  Federal  authority  into  operation? 

Mr.  Smith.  Yes. 

Mr.  Taylor.  If  the  State  authority  did  not  act,  the  Federal  au- 
thority probably  ought  to,  but  where  the  State  authority  does  act, 
then  ought  we  to  let  the  Federal  authority  supersede  it? 

Mr.  Smith.  I  think  the  actual  case,  Mr.  Taylor,  would  be  that  the 
Federal  authority,  as  I  stated  a  moment  ago,  would  be  requested  to 
step  in  and  give  strength  to  the  arm  of  the  State. 

Mr.  Taylor.  I  would  not  have  any  objection  whatever  to  the 
Federal  Government  having  the  power  to  come  in,  but  my  observa- 
tion is  that  the  Federal  authority  will  come  in  without  being  re- 
quested, and  that  they  will  nm  it,  and  that  the  State  will  be  a  figure- 
head. 

Mr.  Graham.  From  whom  would  the  request  come? 

Mr.  Taylor.  From  the  governor  of  the  State,  or  if  he  does  not  act, 
I  think  the  Federal  Government  ought  to  come  in,  and  if  they  do  not 
have  any  commission  they  ought  to  come  in.  But  I  .do  not  want  to 
have  the  Government  arbitrarily  send  some  people  out  there  to 
supersede  the  local  authorities  entirely  and  take  lurisdiction. 

Mr.  Graham.  I  do  not  think  any  of  us  would  want  to  stand  for 
that. 

Mr.  Taylor.  That  is  just  what  will  happen. 

Mr.  Thomson.  The  bill  does  not  provide  that  now,  Mr.  Taylor. 

The  Chairman.  I  am  wondering  if  we  ought  to  try  to  make  an  ex- 
pert witness  on  geology  answer  legal  questions. 

Mr.  Thomson.  I  have  been  wondering  whether  Dr.  Smith  was  an 
expert  legal  authority. 

The  Chairman.  Dr.  Smith  does  not  pretend  to  be  a  lawyer,  nor  to 
settle  these  fine  distinctions. 

Mr.  Graham.  The  Doctor  discloses  a  great  deal  of  legal  knowl- 
edge. 

Mr.  Smith.  That  comes  from  association, 

Mr.  Taylor.  I  think  he  is  expert  on  bureaucratic  control. 

Mr.  Smith.  I  admit  some  connection  with  one  bureau. 

The  Chairman.  The  matters  which  have  been  asked  about  by  Mr. 
Johnson,  Mr.  .Sinnott,  Mr.  Thomson,  and  others  are  intensely  im- 
portant. But  Mr,  Finney  is  a  lawyer,  and  is  pretty  well  loaded  up 
on  these  questions,  and  I  rather  think  we  had  better  develop  those 
particular  points  with  him.  Would  not  the  committee  think  that 
advisable?  Dr.  Smith  has  not  made  a  study  of  that,  and  ought  not 
to  be  embarrassed  by  asking  such  matters  from  him. 

Mr.  Smith.  The  third  point  that  I  wished  to  make  is  one  bearing 
upon  the  matter  of  conditions  of  '^  recapture,"  as  it  has  been  terme<L 
I  will  not  use  that  term,  because  I  am  afraid  it  may  be  offensive  to 
some  people.    It  implies  a  certain  amount  of  wildness  and  of  power 
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on  the  part  of  that  which  is  to  be  taken  over  by  the  Government, 
acting  for  the  people ;  and  I  think  "  taking  over  "  is  the  proposition 
we  want  to  consider. 

Mr.  Taylor.  Wouldn't  "benevolent  despotism"  be  better? 

Mr.  SiNNOTT.  "  Reversion  "  would  be  more  appropriate. 

Mr.  Smith.  It  would  not  be  exactly  reversion,  because  some  of 
it  never  belonged  to  the  Government.  I  think  the  question  of  taking 
over  the  going  concern  with  all  of  its  physical  property  is  a  very 
important  matter.  Indeed,  I  regard  that  part  of  the  bill  as  probably 
the  most  important.  It  is  not  how  much  the  Federal  Government 
will  secure  tnrough  its  lease  of  water-power  privileges  in  the  next 
year  or  10  years  from  now;  it  is- where  are  we  going  to  be  at  the 
end  of  a  certain  time  which  is  set  forth  in  this  bill  as  50  vears. 

Mr.  Taylor.  Has  Mr.  Sinnott  or  anyone  else  had  you  bring  out 
how  far  you  would  go,  for  instance,  in  taking  over  or  consuming, 
or  whatever  it  is  called,  the  power  plants?  For  instance,  in  the 
city  of  Denver,  you  know  they  have  steam  plants  and  one  thing  and 
another  there,  and  they  rent  some  power  from  the  Central  Colorado 
Power  Co.  that  has  a  plant  in  my  home  town.  They  transport  it 
by  a  transmission  line  200  miles  over  the  Rocky  Moimtains  to  Denver. 
Now,  take  the  concerns  that  lease  some  of  the  power  from  this 
Central  Colorado  Power  Co.,  which  has  a  dam  on  the  Grand  River 
in  my  home  town,  in  50  years  from  now  is  the  Federal  Govern- 
ment going  to  confiscate  all  those  plants  in  Denver,  or  Boulder,  300 
miles  away,  that  rent  some  power  from  the  Central  Colorado  Power 
Co.  in  Colorado  Springs? 

Mr.  Smith.  I  think  "  confiscated  "  would  be  the  term  to  apply  to 
a  proposition  like  that.  I  do  not  believe  that  is  included  in  the 
idea  of  taking  over  hydroelectric  plants. 

Mr.  Taylor.  If  you  take  over  all,  the  question  is,  where  is  the  line! 
I  can  see  that  a  little  dinky  concern  may  organize  a  dam  company 
and  have  all  of  their  development  in  a  subsidiary  company,  which, 
in  a  way,  would  be  a  subterfuge,  you  might  say,  and  the  Govern- 
ment ought,  probably,  to  take  them  in.  But  "somebody  honestly 
leasing  some  power  from  a  generating  company,  ought  they  to  come 
in  and  be  graobed  by  the  Government  of  the  United  States  50  years 
from  now?  And,  if  not,  where  is  the  twilight  zone?  There  is  a 
gap  you  can  drive  a  10-horse  team  through  between  where  the  plant 
is  itself  a  legitimate  entity,  branching  out,  and  where  it  is  leasing 
to  some  other  concerns  that  may  be  connected  with  it  in  a  back-door 
line. 

How  are  3'ou  going  to  tell?  Have  vou  answered  those  questions 
to  Mr.  Sinnott  ? 

Mr.  SMrrH.  No;  I  have  not.  I  have  just  come  to  the  proposition 
of  taking  over,  but  I  won't  reach  the  proposition  you  suggest  of 
taking  over  a  customer.  Sometimes  we  will  take  over  an  operator, 
but  never  his  customers. 

Mr.  Tayix)r.  Where  are  you  going  to  draw  the  line  between  the 
customer  and  the  plant? 

Mr.  Smfth.  I  think  it  will  be  purely  a  question  of  fact  that  will 
be  easily  determined  at  such  a  time. 

I  grant  that  at  the  present  time  the  way  certain  companies  are 
financed  and  certain  companies  are  operated,  with  only  one  purpose, 
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namely,  that  of  evading  and  keeping  outside  of  the  jurisdiction  of 
the  public-utilities  commissions,  I  grant  it  is  very  hard  to  know  just 
where  the  one  thing  starts  and  the  other  thing  begins. 

Let  me  cite  you  to  just  one  case  up  at  Niagara — not  the  corpora- 
tion I  referred  to  in  the  decision  I  quoted,  but  another  company  up 
there.  We  find  one  company  owning  the  water  wheel  and  another 
company,  not  presumably,  but  for  the  purpose  of  evading  public 
control,  apparently  an  independent  company  that  owns  the  generator ; 
and  the  public-service  commission  can  not  reach  and  make  effective 
rate  regulation,  for  the  reason  they  can  not  reach  the  company  that 
owns  the  water  wheel.  The  reason  is  it  is  not  a  hydroelectric  com- 
pany, but  just  simply  a  company  owing  the  water  power,  and  one 
that  has  nothing  to  do  with  the  generation  of  electricity,  but  just 
simply  the  mechanical  power  for  making  a  shaft  go  around.  At  the 
other  end  of  the  shaft  it  is  true  there  is  a  generator,  but  that  belongs 
to  an  independent  corporation,  which  has  an  operating  contract  with 
the  company  owning  the  water  wheel. 

Mr.  Taylor.  What  I  wanted  to  ask  is  this :  Supposing,  now,  a  com- 
pany gets  a  lease  from  the  Government  for  a  power  plant  and  builds 
a  plant.  No  other  company  that  is  short  of  power  or  short  of  lights 
or  anjiihing  of  that  kind,  will  dare  go  and  lease  from  the  Govern- 
ment lessee  for  fear  of  being  confiscated,  will  they? 

Mr.  SMrrH.  I  think  they  will.  I  think  that  is  only  a  question  of 
fact,  whether  they  are  a  bona  fide  consumer,  buying  and  consuming 
under  a  contract,  or  whether  they  are  a  subsidiary  company,  the 
operation  of  which  is  essential  to  and  a  part  of  the  operation  of 
the  company  holding  the  lease.  I  do  not  think  we  will  ever  have 
any  trouble  with  that  situation. 

But  I  do  think  we  have  got  to  see  that  every  company,  from  the 
one  that  uses  the  falling  water  to  the  company  that  is  selling  to  the 
municipality  or  selling  to  a  private  or  corporate  consumer,  that  every 
one  of  those  comes  under  the  public-utility  conmiission  of  the  State. 

Mr.  Tatlor.  I  was  just  wondering  whether  or  not,  not  in  the  way 
of  criticism  but  as  an  inquirv,  the  provisions  of  this  bill  guard  against 
and  protect  the  interests  of  an  innocent  third  party  who  has  noth- 
ing to  do  with  Uncle  Sam,  simply  because  he  d^als  with  the  Federal 
lessee. 

Mr.  SMrrH.  I  think  it  should,  and  I  think  the  bill  does  protect 
him,  and  that  whatever  contracts  he  has  made  in  good  faith  will  be 
carried  out  by  the  subsequent  lessee,  or  by  whatever  governmental 
agency  may  continue  to  operate  the  plant  at  the  end  of  50  years. 

Mr.  SiNNOTT.  Mr.  Tavlor,  if  you  notice  section  5,  the  Govern- 
ment  would  have  the  riglit  to  take  over  any  property  depending  en- 
tirely or  in  part  for  its  usefulness  on  the  continuance  of  the  lease. 
The  question  would  come  up  whether  it  was  in  whole  or  in  part 
dependent. 

Mr.  Thomson.  If  this  company  is  a  distributor  it  would  come  im- 
der  the  provisions  of  the  bill,  would  it  not,  and  would  be  included 
with  the  parent  plant.  It  it  is  not  a  distributor  to  the  consumer,  it 
would  not. 

Mr.  Taylor.  Take,  for  instance,  a  plant  in  Denver.  There  are 
plants  over  there  that  get  power  from  several  different  sources  to 
furnish  light  to  the  people.    If  they  rent  their  power  from  this  Gov- 
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eminent  plant,  you  see,  to  that  extent  they  are  dependent  on  it. 
And  should  the  other  plant  be  confiscated  by  the  Government 

Mr.  Smith.  I  do  not  like  that  word  "  conhscated." 

Mr.  Taylor.  When  you  grab  up  these  plants  for  nothing,  what 
else  is  it? 

Mr.  SiNNoiT.  There  is  a  word  "  commandiering "  here  that  was 
used  in  the  Boer  War. 

Mr.  Smith.  Regarding  setting  forth  these  conditions 


Mr.  Taylor.  Did  you  notice  Mr.  Sinnott's  suggestion  that  where 
these  other  companies  are  dependent  in  whole  or  in  part?  For  in- 
stance, the  city  of  Denver,  as  1  have  said  to  Mr.  Thomson — ^while  I 
am  glad  to  say  it  has  a  light  and  power  plant  of  its  own — depends 
on  four  or  five  different  sources  for  its  supply.  It  rents  some,  and  if 
it  uses  power  from  a  Government  plant,  would  that  make  it  subject 
to  grabbing? 

The  Chairman.  Clearly  not,  Mr.  Taylor. 

Mr.  Taylor.  It  does  not  say  so.  It  says  if  dependent  in  whole  or 
.in  part. 

Mr.  Smith.  "  On  the  continuance  of  the  lease  herein  provided  for." 

The  Chairman.  The  objection  vou  are  making  here  could  be  made 
against  most  any  street  car  franchise  in  any  city.  But  it  can  not  be 
assumed  that  because  a  street  car  franchise  is  for  30  years,  that  at 
the  end  of  the  period  the  tracks  would  be  torn  up  and  thrown  out  in 
the  yard  and  tne  cars  chopped  up.  But  this  bill  goes  beyond  that 
Take  section  3,  page  3 :  If  Mr.  Taylor  was  the  power  company  and 
had  a  50-year  lease  with  the  Government,  as  contemplated  by  this 
act,  and  the  city  of  Denver,  we  will  say.  desiring  to  have  a  bond  issue, 
voted  a  60-year  franchise,  section  3  oi  this  bill  permits  the  citv  ol 
Denver  to  come  to  the  Interior  Department  and  secure  not  only  a 
60-year  contract,  but  it  may  have  their  contract  approved  even 
beyond  the  life  of  the  lease.    So,  there  is  no  twilight  zone. 

Mr.  Taylor.  I  do  not  think  I  make  myself  clear.  Supposing  I  am 
a  power  company,  and  supposing  Denver  has  a  site  of  its  own  or  has 
several  of  them  we  will  say,  but  it  does  not  have  enough  power,  and 
they  want  to  lease  some  from  me,  and  maybe  lease  from  half  a  dozen 
others,  and  from  the  Government  plant.  It  will  be  dependent  in 
part  on  us.    Will  that  subject  it 

The  Chairman.  Oh,  no. 

Mr.  Thomson.  Wait  a  minute.  Dr.  Smith  stated  the  lan^age  just 
a  moment  ago.  "  Dependent,  in  whole  or  in  part,  for  their  useful- 
ness on  the  continuance  of  the  lease."  The  Government  might  ter- 
minate and  take  over  the  plant  at  the  end  of  the  50  years  and  lease 
to  somebody  else,  and  the  contract  the  city  of  Denver  might  have 
would  go  right  on.  It  is  not  dependent  on  the  continuance  of  the 
lease. 

Mr.  Taytx)r.  It  is  dependent  on  the  continuance  of  the  power  fur- 
nished.   Would  not  that  be  the  same  thing? 

Mr.  Thomson.  Oh,  no. 

Mr.  Taylor.  You  do  not  think  that  these  other  independent  plants, 
because  they  rent  from  the  Government  lessee — ^you  do  not  mean  to 
subject  their  property  to  the  provisions  of  taking  over  ? 

Mr.  Smith.  Oh,  no.  In  the  bill  it  is  "  dependent  on  the  continu- 
ance of  the  lease."  That  does  not  mean  dependent  on  the  operatioa 
of  that  particular  plant. 
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The  Chairman.  The  plant  will  be  run  by  somebody  just  as  the 
street  cars  will  be  run  uy  somebody. 

Mr.  Thomson.  Denver  might  have  to  get  some  plant  that  will  give 
the  power,  but  that  is  not  dependent  on  the  continuance  of  this  lease. 

Mr.  Taylor.  The  question  is  whether  we  have  sufficiently  defined 
what  the  Government  will  take  over. 

Mr.  Smith.  The  reason  I  have  considered  this  matter  of  fixing 
conditions  under  which  the  property  is  to  be  taken  over  by  the  Fef 
eral  Government,  the  reason  I  helieve  that  is  the  most  critical  part 
of  the  whole  bill,  is  that  we  are  trying  to  legislate,  as  I  undei'stand, 
in  the  interest  of  the  power  consumer  50  years  from  now. 

Now,  it  may  be  that  this  legislation  looks  forward,  possibly,  to 
pubHc  operation  at  that  time — and,  by  "  public  ^'  I  mean  not  neces- 
sarily Federal  and  not  necessarily  iState,  but  possibly  municipal, 
more  probably  municipal — it  may  mean  we  are  simply  looking  for- 
ward to  public  ownership,  but  I  think  it  is  sure  that  we  want  to  look 
forward  to  absolute  public  control  of  so  essential  a  factor  in  the  in- 
dustrial life  as  hydroelectric  power. 

Some  of  the  witnesses  brought  up  constitutional  Questions  in  con- 
nection with  this  taking  over  proposition.  It  is  needless  for  me,  and, 
I  believe,  for  anybody  else,  to  consider  the  constitutionality  of  the 
terms  of  such  a  contract;  and  there  is  no  use  in  our  mentioning  it  as 
a  confiscation  of  private  property.  There  is  a  debatable  point,  and 
that  is  whether  this,  that,  and  the  other  element  is  private  property. 
But  I  believe  that  the  New  York  commission  has  set  forth  very 
strongly  the  fact  that  the  existence  of  the  opportunity  for  develop- 
ing hydroelectric  power,  which  is  cheaper,  more  or  less,  than  some 
other  power,  is  a  natural  resource,  and  it  belong  to  the  people  of 
that  particular  locality  and  should  be  used  to  their  benefit. 

And  so  we  come  right  down  to  the  proposition  whether  the  in- 
crease in  the  land  values  no  matter  how  those  lands  concerned  may 
have  been  acfjuired  by  the  corporation  developing  this  water  power — 
the  question  is  whether  that  increase  of  land  values  is  a  matter  of 
public  property  or  of  private  property. 

Mr.  Taylor.  Isn't  it  largely  the  increase  made  by  the  energy  and 
activity  of  the  people  who  put  up  the  money  and  establish  the  plant  ? 
Ought  not  they  to  have  some  per  cent  of  the  increase,  rather  than 
the  Government  take  it  all?  I  do  not  believe  they  ought  to  have  all 
of  it,  myself ;  but  ought  not  they  to  have  some,  to  induce  capital  to 
go  into  it  ? 

Mr.  Smith.  I  think  thev  should  receive  some  large  return  all 
through  the  period  of  the  lease  for  their  enterprise,  for  their  skill, 
and  for  the  faith  they  have  shown  by  putting  m  the  money. 

Mr.  Taylor.  Supposing  the  property  is  enhanced  by  virtue  of  the 
work,  energy,  ana  investment,  and  supposing  it  is  enhanced  ten 
thousandfold  over  and  above  what  the  cost  of  the  original  plant 
was,  ought  not  they  to  have  a  portion  of  that  rather  than  the  Gov- 
enunent  taking  all;  that  is,  to  induce  development  and  to  induce 
canital  to  come  in  ? 

Mr.  Smith.  I  think  that  increment  will  be  almost  wholly  by 
reason  of  the  natural  site  and  by  reason  of  the  population  that  has 
grown  up  around  that  power  development.  And  I  believe  that 
there  is  no  question  at  all  in  my  mind  that  that  increase  in  value 
belongs  to  the  community  at  large  out  in  Colorado,  for  instance, 
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rather  than  to  the  group  of  stockholders  in  New  York  or  in  New 
England  or  Pennsylvania.  I  believe  here  is  a  case  where  the  value 
has  been  in  largest  measure  earned  by  the  existence  of  the  community 
right  there.  I  recognize  some  force  in  this  argument  as  used  by 
the  governor  of  Colorado  when  he  appeared  bewre  this  committee. 
I  think  that  an  enterprise  which  has  shown  its  failh  by  thus  develop- 
ing the  power  should  be  receiving  its  wage  during  the  term  of  the 
lease,  and  that  that  increment  should  not  he  allowed  to  accimiulate. 
Because  when  it  has  accumulated,  as  it  would,  under  the  amendment 
suggested  to  this  committee,  if  you  put  a  fair  value  in  place  of 
actual  cost,  it  is  a  burden  that  has  to  be  saddled  upon  the  people  of 
the  local  community  50  years  from  now;  and  that  means,  in  some 
oases,  that  it  will  be  a  prohibitive  price.  It  will  mean  that  the 
municipality,  or  the  State  body,  which  is  to  take  over  and  control 
its  own  power  development,  will  not  be  in  a  position  to  even  float 
the  bonds  to  take  it  over. 

And,  right  there,  let  me  touch  upon  one  thing  that  will  not  be 
brought  out  in  any  table,  in  answer  to  your  question  regarding  stock 
ownership  and  interlocking  directorates  of  some  of  these  power  cor- 
porations. They  are  powerful  to-day;  they  deserve  to  be  called 
**  power  corporations  "  in  a  double  sense.  One  thing  won't  be  shown, 
because  it  is  one  of  those  intangible  things  we  know  about,  but  is 
not  expressed  in  any  of  the  corporation  manuals  or  journals,  and 
that  is  the  difficulty  a  municipality  may  have  in  coming  East  and 
finding  money  with  which  to  take  over  a  power-development  plant; 
or,  as  the  case  may  be,  to  construct  a  power-development  plant  for 
its  own  use.  The  financial  interests,  in  many  cases,  will  just  simply 
block  them  as  they  go  about  trying  to  sell  the  bonds  at  this  plaee 
or  the  bonds  at  that  place.  The  money  market  is  not  an  open  market 
even  to  a  large  city  that  is  going  to  develop  a  water  power.  Now, 
I  can  not  prove  that ;  I  simply  know  it  from  one  representative  of  a 
western^  municipality  who  was  blocked  when  he  tried  to  sell  the 
municipal  bonds  for  this  very  purpose  of  power  development.  There 
is  that  influence,  and  I  think  we  must  keep  our  eyes  open  to  this 
proposition,  that  there  is  a  community  of  interest,  a  gentleman's 
agreement  in  some  cases,  that  this  area  belongs  to  this  interest,  and 
that  area  belongs  to  that  interest,  and  whoever  tries  to  encroach 
upon — not  this  Federal  reserve,  or  this  State  reserve — this  reserve 
belonging  to  this  group  of  capitalists,  or  that  preserve  belonging  to 
that  group  of  capitalists,  does  it  at  his  own  peril.  And  the  fact  is 
he  does  not  do  it,  because  he  can  not  get  the  money  with  which  to 
construct. 

Note. — The  following  clipping  from  the  Washington  Herald  of 
May  26, 1914,  illustrates  the  point  made  above: 

By  a  vote  of  56,199  against  23,179,  or  about  3,300  in  excess  of  the  required 
two-thlrtis  majority,  citizens  of  Los  Angeles,  Cal.,  voted  to  Issue  $6.B0O.O0O  bouds 
to  be  issued  In  constnicting  a  hydroelectric  power  plant  and  transmission  sy* 
tern  which  will  generate  electricity  from  water  obtained  from  the  city's  w«te^ 
supply  system. 

In  a  convincing  report,  E.  W.  Rollins,  member  of  the  bond  honse  of  E.  S- 
Rollins  &  Co.,  who  have  financed  large  amounts  of  Los  Angeles's  mnafcipai 
securities,  and  who  also  were  asked  to  finance  this  new  Issue,  denounced  the 
proposed  plans  as  part  of  "  a  policy  of  extravagance.** 

Mr.  Rollins  said :  "  In  order  to  put  this  municipal  system  in  operation  you 
would  have  to  destroy  In  a  large  measure  investments  made  by  the  very  peopi* 
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to  whom  we  would  have  to  offer  your  bonds  for  sala  In  other  words,  you 
would  be  asking  the  bond  houses  to  go  before  the  investor  for  money  with  which 
to  destroy  investments  which  had  previously  been  made  In  good  faith.  Con- 
struction of  the  plant,  which  will  involve  at  least  $20,000,000,  would  entirely 
exhaust  your  debt  limit  and  leave  nothing  for  the  actual  needs  of  your  city. 
Our  own  firm  has  had  great  faith  in  your  municipal  bonds  and  has  bought  them 
freely,  and  we  would  like  to  see  the  affairs  of  your  city  so  conducted  as  to  keep 
your  credit  sound  and  leave  sufficient  money  for  necessary  future  improvements. 

Now,  I  do  not  like  to  believe  all  these  things,  but  the  more  I  come 
in  touch  with  the  power  situation  to-day  the  more  I  believe  that  is 
the  actual  condition.  And  I  get  mv  testimony  not  from  men  who 
are  knocking  this  proposition  or  that  proposition,  but  from  men 
who  come  before  the  department  and  want  to  develop  this  power  or 
that  power  and  want  to  get  a  permit  on  this  or  that — the  engineers, 
you  might  say,  and  the  promoters. 

That  is  the  situation  we  must  face,  and  to  me  it  simply  means 
that  the  issue  is  clearly  drawn  between  the  public,  which  must  be 
protected  for  the  future,  and  the  larger  corporate  interests  that  are 
already  intrenched,  and,  from  their  standpoint,  are  very  properly 
protecting  their  reserves. 

The  Chairman.  May  I  just  interrupt  you  for  a  moment  to  put  a 
concrete  case  I  have  in  mind — not  a  concrete  case,  but  a  supposed 
concrete  case?  In  trying  to  get  at  this  unearned  increment  business, 
and  who  it  really  belongs  to  and  where  it  ought  to  go,  still  having 
in  mind,  of  course,  the  proposition  we  have  to  have  a  bill  that  will 
be  workable:  Supposing  in  a  little  Colorado  city  (we  will  take  one 
from  my  friend  Taylor's  State) 

Mr.  Smith.  They  have  some  power  there. 

The  Chairman.  Yes;  so  it  won't  be  entirely  forei^.  Suppose 
thev  have  a  little  city  there  of  a  few  thousand  inhabitants,  just  a 
little  country  town,  and  suppose  we  execute  a  lease  here  to  a  power 
company  to  construct  a  small  plant.  We  execute  the  lease  for  50 
years.    Industrious,  energetic,  patriotic  men  take  hold  of  the  power 

Elant,  develop  it,  work  it  out,  and  carry  it  along.  The  town  people 
ave  worked  and  struggled  and  strived  and  built  up  the  town.  They 
open  mines  and  discover  oil  and  minerals  of  all  kinds,  as  so  many 
cities  do  in  that  neighborhood,  and  cause  that  city  to  grow  up  to  a 
large  city  and  cause  the  power  plant  to  grow  up  to  a  large  plant. 
Now,  we  will  say  at  the  end  of  the  50-year  period  that  city  wanted  to 
have  municipally  owned  electric  lights,  and  needed  the  power  for 
that  purpose.  Then,  is  it  not  clear  in  the  minds  of  the  committee, 
and  is  it  not  dear  in  your  mind,  Mr.  Smith,  that  the  power  company, 
however  patriotic  and  industrious  they  have  been,  should  not  have 
the  entire  growth  which  was  brought  about  not  alone  by  their  invest- 
ment, not  alone  by  their  enterprise  and  skill,  but  by  the  combined 
development  of  the  company,  the  combined  development  of  the 
niineral  resources,  and  the  combined  efforts  of  those  people?  And 
^hen  the  end  of  that  period  comes,  from  necessity  there  must  be  the 
public  standing  on  the  one  hand  and  the  interests  of  the  power  com- 
pany standing  on  the  other  hand.  Now,  to  take  the  public  interests' 
side  of  it  and  say  we  will  give  them  everything,  that  might  be  so 
drastic  that  you  will  never  get  the  power  developed.  There  is  the 
danger  line.  On  the  other  hand,  who  is  here  who  will  say  they  will 
take  away  the  possibility  of  the  city  owning  a  municipal  light  plant 
^hereby  they  can  get  tne  power  at  a  flat  rate  of  50  cents  a  month, 
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whereas  they  are  now  paying  $5  and  $6  a  month,  and  keep  the  plant 
up  to  such  a  price  that  the  city  can  not  take  it  over! 

You  have  to  choose  between  those  two,  and  to  either  fight  the 
battles  of  the  power  company  on  the  one  side  or  to  fight  the  battles 
of  the  city  on  uie  other.  There  are  only  two  sides  to  it,  and  you  have 
to  fight  on  either  one  or  the  other  side. 

Now,  having  in  mind  all  the  time  we  have  to  pass  a  bill  here  thai 
will  induce  and  allow  the  power  people  to  go  out  there  and  develop 
the  power,  so  far  as  I  am  concerned,  I  want  to  go  just  as  far  on  the 
people's  side  as  I  can  and  preserve  every  line  m  this  bill  in  favor 
of  the  public  interests  of  the  people  that  you  can,  so  far  as  I  can, 
and  then  the  people  will  go  ahead  and  work. 

I  can  well  recognize  Mr.  Taylor's  position,  and  I  can  well  recog- 
nize Mr.  Johnsoirs  position,  and  the  other  people  from  the  States 
that  have  power  possibilities.  Interest  rates  are  sky  high.  They 
want  money  to  come  out  there  and  develop  those  things,  and  any- 
thing which  will  interfere  with  that,  or  anybody  who  will  offer  a 
suggestion  which  would  interfere  with  that,  tney  look  upon  almost  as 
•a  traitor.  But  50  years  will  bring  about  a  state  of  facts  where  you 
will  be  forced  to  take  the  side  of  the  power  companies,  or  you  will 
be  forced  to  take  the  side  of  the  people ;  either  one  of  the  two.  No 
man  could  live  in  a  community  at  the  end  of  50  years  who  took  the 
wrong  side  of  that  proposition,  and  we  ought  not  to  take  the  wrong 
side  of  it  now. 

I  do  not  know  how  far  we  can  go  in  the  direction  of  this  bill 
and  still  get  that  State  opened  up  out  there,  but  I  am  in  favor  of 
doing  that,  and  it  is  along  that  line  this  proposition  troubles  me. 

Mr.  Smith.  I  believe  with  you  on  the  question  of  whether  fair 
values  should  be  substituted  for  actual  cost;  I  believe  the  question 
comes  right  down,  as  the  chairman  suggested,  to  whether  the  stock- 
holders of  a  power-development  company,  who  have  been  running 
for  50  years,  shall  secure  the  benefit  of  that  increase  in  land  values, 
or  whether  the  community  at  large  should  secure  it.  I  believe  that' 
the  tendency,  the  tendency  of  public  opinion  at  the  present  time,  is 
toward  the  latter,  to  let  the  conmiunity  reap  the  benefits  in  that 
in  the  creation  of  which  they  have  been  so  large  a  factor.  I  think 
in 'any  legislation  at  this  time  we  should  face  forward  and  not 
backward.  So  that  it  means  simply  that  we  will  give  an  oppor- 
tunity for  the  citizens  of  50  years  hence  to  decide  whether  they 
will  take  over  the  plant  at  what  I  believe  will  be  a  fair  value,  if 
they  pay  simply  the  actual  cost  on  the  lands,  and  it  will  be  not 
only  equitable,  but  it  will  not  be  prohibitive,  as  I  suggested  a  while 
ago,  it  might  be  if  it  was  put  on  tne  basis  of  what  its  fair  value  was 
at  that  particular  time. 

To  continue  about  that  proposal  to  cut  out  the  words  at  the  end 
of  section  5,  "  or  any  other  intangible  element."  the  bill  already 
says  a  fair  valuation  shall  not  include  or  be  affected  by  the  value 
of  the  franchise  or  good  will,  which  is  important,  as  I  notice  in 
reading  some  of  those  cases  before  the  New  York  commission  again, 
that  it  is  still  the  common  thing  for  the  corporations  to  try  to  cap- 
italize the  franchises. 

That  is  very  well  set  forth  in  the  case  of  the  Mayor  v.  Buffalo 
General  Electric  Co.,  and  I  think  the  chairman  of  tte  commission. 
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in  his  opinion,  well  states  it  when  he  says'  that  the  company  received 
this  privilege  as  a  gift  of  the  city  of  Buffalo,  so  that : 

The  whole  truth  lies  in  one  sentence:  If  the  franchise,  which  was  a  gift 
from  the  public  to  the  company,  should  be  made  the  basis  of  a  money  return, 
the  practical  result  would  be  that  the  public  would  have  to  pay  money  to 
the  company  because  it  had  given  the  company  the  right  to  occupy  the  public 
streets  with  its  plant.  This  is  the  whole  of  the  matter,  and  when  thus  stated 
there  is  but  little  more  to  be  said. 

And  when  it  comes  to  the  term  "  intangible,"  there  is  a  pretty 
fine  illustration  of  what  mijp;^ht  be  called  an  intanmble  element. 
The  company  went  went  so  fkr  as  to  set  up,  as  an  element  in  the 
capitalization  on  which  they  should  receive  a  fair  return,  a  con- 
tract with  the  company  from  which  they  obtained  power.  The 
contract,  which  was  dated  July  1,  1908,  the  contract  which  the 
Buffalo  General  Electric  Co.  considered  so  valuable  to  the  company, 
that  they  should  be  allowed  to  capitalize  it  and  receive  an  income 
on  that  from  the  consuming  public,  as  a  matter  of  fact,  when  the 
commission  called  for  the  contract,  they  found  it  was  not  even 
signed  by  the  contracting  parties.  Now,  if  there  is  any  better  il- 
lustration of  an  intangible  element  in  the  capitalization  of  a  com- 
pany, I  hardly  know  what  it  is.  Of  course,  while  the  proceedings 
continued,  the  parties  got  together  and  signed  the  contract  of  some 
three  years  earlier. 

And  I  think  the  committee  will  do  well  to  consider  carefully  the 
advisability  of  retaining  in  the  bill  every  such  word  or  phrase  as  this 
prohibition  of  capitalization  of  intangible  elements. 

The  Chairman.  Bight  on  that  point :  Mr.  Pierce  has  just  suggested 
to  me  that  his  thought  was,  in  striking  out,  on  page  4,  lines  11  and  12, 
"  or  any  other  intangible  element,"  that  with  that  in  the  bill  it  would 
make  it  impossible  to  have  a  reimbursement  at  the  end  of  the  term 
for  engineering  items,  which  oftentimes  reach  into  proportions. 

What  is  your  thought  on  that? 

Mr.  Smpth.  Why,  it  seems  to  me  that  engineering  expenses  are 
necessarily  an  element  in  first  cost  of  a  power-development  plant.  I 
think  there  are  a  certain  amount  of  promotion  charges,  expenses, 
which  are  an  element  in  the  cost  of  tne  development.  Simply  be- 
cause it  is  brains  that  you  are  buying  you  can  not  refuse  to  put  a 
valuation  on  those.  But  when  it  comes,  as  I  think  it  does  in  some  of 
the  cost  sheets  that  are  set  up  by  these  companies  up  at  Buffalo,  to 
figuring  a  promotion  charge  on  such  things  as  arc  lamps,  in  which 
case  the  percentage  is  not  on  the  original  cost  of  such  a  tangible  thing 
as  the  electric  lamp,  but  it  is  placed  upon  every  percentage  that  has 
pre^ously  been  added  to  that  first  cost,  that  is  a  kind  of  high  finance 
that  I  had  never  dreamed  of;  but  I  find  it  exists  by  the  cost  sheets 
that  are  set  up  by  some  of  these  going  concerns  that  appear  before  a 
commission  which,  apparently,  is  veiy  effectively  regulating,  so  far 
as  its  jurisdiction  permits,  matters  in  rfew  York  State. 

The  CHAntMAN.  Let  me  interrupt  you  long  enough  to  know  if  bona 
fide  engineering  charges,  i)lats,  chai*ts,  figures,  data,  etc.^  that  would 
be  made  a  bona  fide  and  rigid  expense  incurred  in  that  way — ^would 
that  clearly  come  in  as  intangible  ? 

Mr.  Smith.  I  do  not  consider  it  intan^ble. 

The  Chaisman.  I  do  not  know ;  I  am  just  simply  asking  for  infor- 
mation. 
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Mr.  Smith.  If  there  was*  any  doubt  about  that  propositioii 

The .  CHArRMAN.  Mr.  Pierce  s  thought  is  there  is  doubt  about  it, 
because  he  thinks  if  that  remains  in  nothing  could  be  charged  for 
engineering  expenses  which,  as  we  have  been  told  by  Mr.  Finney  and 
others,  sometimes  reach  unusual  proportions. 

Mr.  Smfth.  Not  unusual  proportions,  if  you  will  allow  the  sugges- 
tion, but 'unusual  amounts.  I  believe  when  anybody  says  $1,000,000 
to  you  and  me  he  is  talking  in  terms  it  is  difficult  for  us  to  uoder- 
stand.  If  Mr.  Finnev  had  said  $4  a  horsepower,  why,  any  of  us 
could  have  grasped  tne  proposition  and  could  have  seen  that  that 
expenditure  was  not  such  a  great  expenditure,  after  all. 

The  Chaib]^! AN.  Is  that  what  it  did  amount  to,  as  a  matter  of  fact! 

Mr.  Smith.  As  I  understood,  it  wais  $1,000,000  for  250,000  horse- 
power, which,  as  I  figure  it,  is  $4  a  horsepower. 

The  Chairman.  Coupled  with  a  plant  of  that  size,  then,  it  does 
not  seem  so  exorbitant? 

Mr.  Smith.  Why,  no ;  but  I  think  any  commission  fixing  rates  or 
putting  a  physical  valuation  on  a  plant  would  take  into  account  the 
matter  of  engineering  costs. 

Mr.  Taylor.  Let  me  ask  you,  if  it  will  not  interrui)t:  Have  you 
commented  upon  the  advisibility  of  an  express  provision  in  here 
authorizing  the  present  temporary  permittee  to  come  in  under  this 

Mr.  Smith.  I  take  it  thev  could  come  in. 

Mr.  Tayix)r.  Is  it  in  the  "bill  now! 

Mr.  Smith.  I  do  not  understand  it  is  specifically  in  there. 

Mr.  TAYiiOR.  Ought  not  it  be  in  there  so  there  would  be  no  question 
about  itf 

Mr.  Smith.  Of  course,  in  conformity  with  the  principles  of  the 
bill,  I  think  it  would  be  provided  for. 

Nowj  on  this  matter  of  taking  over  the  property^  I  think  some  ghost 
was  raised  in  the  matter  of  competition  on  the  side  of  Canada  that 
what  may  cost  something  here  could  be  obtained  ratlier  freely  on  the 
other  side  of  the  line. 

Mr.  Graham.  Mr.  Chairman,  pardon  the  interruption  here.  Are 
you  going  to  leave  the  actual  cost  of  taking  over  now.  Doctor  I 

Mr.  Smith.  This  has  to  do  with  that  matter  of  taking  over,  and 
I  will  just  simply  refer  to  the  fact  that  the  regulations,  which,  as  it 
happens,  in  Cfanada,  take  the  place  of  law,  provide  that  at  the 
end  of  the  expiration  of  the  lease,  which  is  for  a  shorter  time,  too, 
than  50  years,  where  the  Government  wishes  to  take  over  buildmgs 
or  structures  of  such  a  permanent  character,  which  are  necessary 
and  useful  for  the  proper  development  and  utilization  of  the  water 
privilege,  the  lieutenant  governor,  acting  "  in  council,"  determines  the 
compensation. 

It  does  not  say  their  actual  cost  or  fair  value,  but  simply  such  sum 
or  sums  as  he  may  deem  proper. 

Mr.  Graham.  What  is  that  "council'*?  Who  does  that  include 
with  the  lieutenant  governor? 

Mr.  Smith.  The  lieutenant  governor,  I  suppose^I  can  not  answw 
that — ^but  acting  with  his  ministers*  And  it  is  taking  over  the  plant 
at  such  price  as  he  may  deem  proper,  upon  the  sum  being  appro- 
priated xor  the  purpose  by  the  legislative  ass^nbly  of  the  Province. 
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Mr.  Kakeil  What  is  the  last  provision  about  the  legislative  as- 
sembly ! 

Mr.  Smith.  Upon  the  sum  beins  appropriated. 

Mr.  Rahjbb.  That  is,  the  money  ? 

Mr.  Smith.  Yes ;  by  the  legislative  assembly. 

Mr.  Rajleb.  What  has  been  the  practice  in  Canada,  relative  to  that 
provision? 

Mr.  Smith.  I  do  not  believe  they  have  reached  it,  because  these 
regulations  were  only  adopted  in  January,  1907. 

3£r.  Graham.  They  are  to  be  applied  at  the  end  of  the  lease,  and 
the  end  has  not  yet  come. 

Mr.  Smith,  l^his  hydroelectric  policy  of  Ontario  has  been 
iirompted  Ciiiefly  bv  the  evidence  connected  with  the  development  of 
Niagara  FlIIs.  They  have  learned  the  lesson.  The  provisions  are 
very  stringent,  it  seems  to  me,  and  from  our  point  of  view  too 
stringent  regulations. 

Mr.  KAKjbOL  Have  you  put  in  the  record  all  the  information  on 
the  development  in  (Janada  under  these  rules  and  regulations? 

Mr.  Smp'^h.  I  have  not.  But  these  figures,  three  years  after  the 
inauguration  of  that  policy,  include  two  pages  of  water-power  leases. 
And,  as  I  say,  this  report  is  1911,  and  there  are  probably  now  many 
others.  It  is  simply  interesting  to  show  that  the  term  is  10  and  ^ 
years  and  that  the  rental  ffoes  f^m  25  to  50  and  even  75  cents  per 
horsepower.  In  one  case  there  is  a  12^  cent  charge,  but  that  was  a 
town  and  not  a  corporation.    It  might  just  as  well  have  been  1  cent. 

Mr.  Taylor.  I  think  so,  too. 

Mr.  Smith.  I  think  so. 

Mr.  Graham.  Does  the  charge  vary  with  the  time?  For  instance, 
is  it  more  as  the  lease  gets  older? 

Mr.  Smith.  They  only  have  a  minimum  rental  for  the  first  and 
second  years,  I  think,  of  25  cents.  They  go  up  to  25,  50^  or  even  75 
cents.  Seventy-five  cents  was  charged  in  one  case.  I  simply  make 
the  point  that  the  policy  is  established  over  there  for  the  control 
of  the  water  power,  and  that  it  is  not  a  proposition  of  giving  any 
corporation  that  comes  free  use. 

Mr.  Graham.  Doctor,  I  interrupted  you  awhile  ago,  and  now  I 
might  as  well  give  you  the  thought  in  my  mind.  With  reference  to 
the  provisions  in  Imes  23  and:  24  and  thereafter,  on  page  3,  con- 
cermng  the  taking  back  at  actual  cost,  is  it  not  practicable,  and  would 
it  not  be  wise,  to  put  in  the  bill  some  provision  for  ascertaining 
what  these  things  are  at  the  beginning  ratner  than  at  the  end  of  the 
lease? 

Mr.  Smith.  I  think  that  would  be  a  wise  provision.  ,  Possibly  the 
actual  cost  might  be  determined,  but  there  are  cases,  of  course,  where 
it  may  be  difficult  even  at  the  beginning  to  determine  what  the  actual 
cost  is  and  to  assure  the  Government  that  there  has  not  been  a  certain 
amount  of  fictitious  transactions  for  the  purpose  of  divying  up  the 
margin  between  actual  present  worth  and  the  price  that  is  to  appear 
on  me  books  of  the  comparnr  ? 

Mr.  Graham.  If  it  is  difficult  at  the  beginning,  it  would  be  very 
much  more  dfflcult  at  the  end  of  the  lease  ? 

Mr.  Smtth.  Certainly.  And,  on  that  matter  of  accounts,  I  believe 
from  what  I  have  heard  from  engineers  who  have  been  in  conference 
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with  the  "diflPerent  Secretaries  of  the  Interior,  that  the  tendency  is 
very  marked  toward  open  accounts.  The  engineer  who  appeared 
before  the  department  in  asking  for  the  Pend  d'  Oreille  permit  oiffered 
from  those  who  conferred  on  that  subject  some  years  before  with 
Secretary  Fisher,  by  telling  Secretary  Lane  "We  need  not  discuss 
the  matter  of  accounts;  the  books  of  tne  company  wiD  be  open  to  the 
Government,"  and  added  that  that  went  without  saying.  Now,  I 
^ink  that  is  the  modern  tendency  in  corporation  affairs,  and  it  is 
surely  in  the  public  interest.  On  tne  other  hand,  a  few  years  ago,  in 
the  same  room  I  heard  representatives  of  large  water-power  interests 
saying  that  the  Government,  whether  State  or  Federal,  of  course,  had 
no  ri^t  to  examine  into  the  private  affairs  of  the  corporation. 

Mr.  Raker.  Doctor,  what  was  the  term  of  the  permit  and  the  rate 
charged  on  the  Sagucnay  plant  on  the  Saguenay  River  ? 

Mr.  Smith.  I  do  not  know  about  the  ownersliip  of  that  Saguenay 
power.  In  looking  tliis  up  the  other  day  I  got  the  impression  from 
what  little  was  in  this  report  on  the  water  powers  of  Canada  referring 
to  the  Saguenay  power  that  it  was  in  private  ownership  and  not  under 
governmental  control. 

Mr.  Raker.  Did  not  they  get  their  lease  or  their  right  from  the 
Government  on  public  lands  ? 

Mr.  Smith.  Oh,  in  Canada,  as  in  ^e  United  States,  a  great  deal  of 
land  having  valuable  water-power  privik grs  connected  with  it  passed 
into  private  ownership  years  before  the  public  realized  the  worth  of 
these  pririlcgrs. 

Mr.  Taylor.  Dr.  Smith,  have  yovi  ever  published  any  buUetin  or 
statement  showing  the  power  possibilities  of  all  these  eastern  streams! 

Mr.  Smith.  Why,  in  making  a  conservation  report  some  years  ago, 
Mr.  Taylor,  we  made  it  for  the  eastern  streams  as  well  as  the  western 
streams. 

Mr.  Taylor.  I  was  just  wondering  whether  the  Geological  Survey 
had  ever  called  the  attention  of  the  public  to  the  possibilities  and 
great  opportunities  that  are  back  here  in  the  East  for  power  devel- 
opment. 

Mr.  Smith.  Oh,  there  is  valuable  power  in  the  East  as  well  as  in  the 
West 

Mr.  Taylor.  In  these  navigable  streams,  I  mean. 

Mr.  Smith  (continuing).  Ajad  there  is  power  development  that  is 
being  effected  in  the  East  as  well  as  in  the  West.  I  would  like  to  caU 
the  attention  in  that  connection 

Mr.  Taylor.  Is  the  Government  retaining  a  royalty  on  it  ? 

Mr.  Smith.  Why,  I  believe  ex-Secretary  Fisher  called  attention 
to  the  fact  that  the  Government  wanted  to  do  some  things  like  that 
on  the  navigable  streams  of  the  East,  but  that  the  legislation  was 
blocked  in  Congress. 

Mr.  Tayix)R.  Yes;  I  know,  the  dam  in  Alabama;  that  matter  was 
brought  out. 

Mr.  Smith.  And  the  Connecticut  River  bill  was  another  piece  of 
legislation  that  was  blocked,  having  this  same  idea  of  public  control 
that  is  contained,  as  I  understand  it,  in  this  bill.  Now,  it  has  been 
stated  before  this  committee  that  water-power  development  in  the 
West  has  just  simply  been  blocked  in  recent  years:  tliat  since  1909, 

'.believe  the  statement  was,  there  has  nothing  happened  in  the 
Vfest. 
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I  obtained  some  advance  figures  from  the  Census  Sureau  on  the 
matter  of  developed  water  power  in  the  United  States.  C!om- 
paring  the  1912  census  with  the  1907,  and  taking  the  increase  in 
that  5-year  period — which  I  think  comes  within  the  period  we  would 
all  admit  that  is  said  to  show  the  blight  of  inadequate  legislation 
relating  to  the  pubUc  lands — it  is  interesting,  I  beheve,  to  see  that 
the  largest  increase  in  horsepower  development  is  in  the  State  of 
California,  where,  in  that  5-year  period,  223,000  horsepower  were 
developed. 

Next  comes  New  York,  an  eastern  State,  with  215,000  horse- 
power. 

And,  third,  it  is  again  a  western  State,  Washington,  which  has 
208,000. 

Iliese  are  three  S,tates  that  stand  r^ht  out  from  all  the  other 
States. 

Mr.  Taylor.  Those  were  practically  all  oi^  private  lands,  were 
they  not,  and  on  large  streams  ? 

Mr.  Smith.  Of  course  they  were  on  private  lands  in  the  East, 
although  by  Federal  permit,  you  might  say,  in  the  case  of  Niagara. 
But  in  the  State  of  California,  I  think  that  Mr.  MerrilFs  statement 
would  bear  me  out  that  the  large  part  of  the  development  has  been 
in  reserved  lands.  It  is  noticeable  that  of  the  seven  States  showing 
over  50,000,  three  of  them  are  public-land  States.  I  think  if  you 
would  like  to  have  this  statement  it  might  go  in  the  record;  Mr. 
Chairman. 

The  Chairman.  Without  objection  it  will. go  in  the  record. 

(The  statement  above  referred  to  will  be  found  as  Exhibit  P  in 
the  appendix.) 

Mr.  Kaker.  May  I  ask  the  doctor  a  couple  of  questions,  in  order 
that  he  may  fmrnish  a  statement  and  let  it  go  in  the  record,  and  also 
Mr.  Merrill? 

The  Chairman.  Certainly. 

Mr.  Raker.  The  first  one  is  how  many  permits  and  the  horsepower 
of  each  were  granted  to  individuals,  companies,  or  corporations 
already  operating;  that  is,  in  all  the  public-land  States? 

The  Chairman.  For  what  period  of  time  ? 

Mr.  Raker.  Commencing  with  1901. 

The  ChiAiRMAN.  When  the  act  was  pending? 

Mr.  Raker.  Now,  the  second  question:  How  m^ny  final  permits 
were  granted  to  individuals,  companies,  or  corporations  theretofore  in 
respect  of  previous  permits? 

The  third:  How  many  preliminary  permits  within  the  past  six 
years  have  been  granted  upon  which  nnal  permits  have  not  been 
granted;  also,  under  which  there  is  not  now  any  operating  or  active 
construction? 

Fourth.  How  many  in  which  there  was  no  operation? 

Fifth.  How  many  on  which  there  is  still  the  construction? 

Sixth.  How  many  permits,  and  the  horsepower  of  each,  have  been 
granted,  which  are  final  permits? 

Seventh.  State  the  horsepower  of  the  final  permits  that  have  been 
granted  in  the  past  two  years  to  corporations  which  have  not  hereto- 
fore received  preliminary  or  final  power  permits  other  than  those  you 
have  mentioned  above. 
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Eighth.  State  the  number  and  the  horsepower  of  earh  of  the  pre- 
liminary permits  and  of  the  final  permits  which  have  been  grantee] 
within  the  last  two  years  to  corporation  which  have  not  already  been 
in  receipt  of  final  i)ermits. 

Ninth.  State  which  of  the  permits,  and  the  number  of  the  horse- 
power thereof,  were  granted  under  the  Act  of  1901 ;  and  which  of 
the  permits,  and  the  horsepower  thereof,  have  been  gn  .ted  under  the 
act  of  1911  for  transmission  lines. 

Tenth.  State  the  number  of  projects,  and  the  horse  ^ower  of  each, 
for  which  final  permits  have  been  taken  up  by  individu  Is,  companieB. 
or  corporations  under  the  act  of  1901  in  the  past  two  years;  ftnd 
which  individuals,  companies,  or  corporations  went,  prl(»r  to  granting 
of  final  or  prelinunary  permits,  into  the  hydroelectric  business,  as 
developers  of  power. 

Now,  that  brings  the  history  of  this  matter  fully  before  the  com- 
mittee, and  I  know  if  the  doctor  and  Mr.  Merrill  will  fur  ish  it,  it  will 
be  of  very  great  value  to  the  comanittee. 

Mr.  Smfth.  For  the  record,  let  me  tell  you  there  are  about  five 
men  working  to-day  on  the  simple  question  Mr.  Graham  asked  yes- 
terday. 

Mr.  Raker.  Judge  Graham  always  puts  a  question  that  has  much 
meat  in  it. 

Mr.  Merrill.  I  might  add,  Mr.  Chairman,  I  have  already  that 
information  in  tabulated  form,  and  it  will  merely  need  rearrangement. 

Mr.  Smith.  I  think  we  can  give  the  information,  or  the  most  of  it. 
We  will  do  our  best,  Jud^e. 

(The  data  referred  to  will  be  found  as  Exhibit  O  in  the  appendix.) 

As  a  general  comment  on  the  lino  of  questions  that  have  been  sub- 
mitted for  answer  in  the  record,  I  think  the  committee  might  be  in- 
tere^sted  to  know  just  what  the  status  of  water  powers  on  flie  public 
domain  is  at  the  present  time.  We  have  in  existence — this  is  largely 
outside  of  the  forest  reserves — 415  power-site  reserves  which  have 
been  made  under  authority  of  the  1910  act  by  the  President.  This 
includes  nearly  2,000,000  acres— 1,976,837  acres,  in  14  States  and  on 
264  streams. 

Mr.  Taylor.  Can  you  tell  me  how  much  of  that  is  in  Colorado  f 

Mr.  Smith.  I  can  put  it  in.     (Note. — 270,350  acres.) 

Mr.  Taylor.  I  did  not  know  but  what  you  had  it  there. 

Mr.  Smith.  No  ;  I  can  not  give  it  to  you  now.  I  did  not  take  it  by 
States.  The  estimated  capacity  of  the  water  power  on  the  public 
domain,  outside  of  the  national  forests,  is  7,000,000  horsepower  as  a 
minimum,  and  11,000,000  with  storage;  and  I  believe  Mr.  Merrill  will 
introduce  figures  showing  that  the  estimated  capacity  of  the  national 
forests  is  approximately  12,000,000.  So  you  naver  under  con8ide^ 
ation  matters  that  relate  to  at  least  18,000,000  horsepower,  of  really 
valuable  resources,  that  is  now  in  the  control  of  the  people. 

Mr.  Taylor.  Will  it  interrupt  you  to  ask:  Have  you  anv  state- 
ment there  of  the  number  of  large  withdrawals  for  possible  reda- 
mation  projects  ?    Haveyou  any  of  those  ? 

Mr.  Smith.  Oh,  no.    lliat  comes  under  the  Reclamation  Service. 

Mr.  Taylor.  Withdrawals  for  that  purpose  ? 

Mr.  Smith.  Yes. 

Mr.  Taylor.  Do  you  happen  to  know  how  many  reclamation  sites 
they  have  withdrawn  for  possible  future  construction  1 
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Mr.  Smith.  No;  I  could  not  say.  Of  course,  I  could  secure  that 
and  put  it  in  the  record. 

Mr.  Taylor.  I  do  not  know  that  that  is  necessary. 

Mr.  Smith.  It  is  outside  of  my  province.  I  would  say  in  these 
withdrawn  areas  we  have  made  from  time  to  time  and  are  making 
more  or  less  continuously  every  month  some  modifications,  and  that 
the  land  withdrawn  from  time  to  time  has  been  reduced  by  restora-* 
tions.  We  have  restored  over  350,000  acres  simply  for  the  reason 
that  it  was  not  essential  water-power  development;  or,  in  some 
cases,  after  careful  consideration,  we  have  regarded  it  as  an  irriga* 
tion  use. 

Mr.  Taylor.  Have  you  not  some  sites — ^it  may  be  perfectly  wise: 
I  am  not  intimating  it  is  not— that  have  been  withdraw  for  power 
which,  if  carried  out,  would  involve  an  enormous  expenditure  by  th« 
Government  in  condemnation  or  destruction  of  the  property  ? 

Mr.  Smith.  By  the  corporation,  in  buying  up  flowage  lands.  Of 
course  it  is  true,  Mr.  Taylor,  that  those  reserves  do  not  include  all  of 
the  area  that  might  be  flowed,  and  the  company  developing  such  a 
aite  would  have  to  secure  the  condemnation  of  the  land  that  would 
be  flowed. 

Mr.  Taylor.  For  instance,  let  me  give  you  one  concrete  case: 
Take  the  Gore  Canyon,  of  Colorado,  in  Grand  County. 

Mr.  Smith.  Yes. 

Mr.  Taylor.  Of  course  it  involves  a  very  large  valley  and  it  con- 
templates raisrog  water  about  80  feet  above  the  cities  of  Kremmling 
and  Troublesome,  and  other  good-^ized  towns,  and  would  also  cover 
many  thousand  acres  of  land  and  the  Moffet  Railroad,  which  is  sup- 
posed to  be  a  transcontinentjEil  railroad,  as  well.  Is  not  a  project  of 
that  kind  holding  up  developments  which  otherwise  would  be  made 
and  all  that  valley  would  be  at  once  settled  up  if  it  is  opened;  but  if 
it  is  held,  would  it  not  involve  an  expenditure  that  would  be  pro- 
hibitive, almost,  to  every  utilizer?  And  have  you  many  conditions 
of  that  kind  ? 

Mr.  Smith.  I  do  not  think  that  we  have  many  cases,  if  any, 
comparable  to  that.  Let  me  go  across  the  lino  into  Wyoming,  where 
a  few  months  ago — and  therefore  it  is  in  my  mind  at  this  moment — 
there  was  a  vaUey  of  several  thousand  acres  under  withdrawal.  It 
was  a  valley  that  gave  a  valuable  opportunity  for  the  storage  and 
development  of  water  power.  Now,  tne  proposition  was  put  up  of 
relative  values 

Mr.  Taylor.  That  is  what  I  mean,  relative  values. 

Mr.  Smith  (continuing).  And  that  land  had  a  present  value, 
rather  valuable,  too,  for  general  farming. 

Mr.  Taylor.  Were  there  anv  towns  or  good-sized  cities  in  it  ? 

Mr.  Smith.  Oh,  no;  it  was  largely  an  unsettled  region,  but  there 
were  agricultural  possibilities  that  were  not  conjectural  but  were 
actual  for  that  valley,  and  there  were  several  thousand  acres  of 
bottom  lands  involved.  Our  engineers  sized  up  the  present  worth 
of  that  land  for  agricultural  purposes  and  its  future  worth  for  power 
development.  In  this  case  tne  difference  was  clear  enough  for  us  to 
recommend  to  the  President  the  restoration  of  that  land  to  en  try  ^ 
for  the  reason  that  the  present  worth  for  agriculture  exceeded  the 
possible  future  worth  for  power;  and  that  type  of  action  expresses 
the  policy  of  our  department. 
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Mr.  Taylor.  Would  not  that  be  more  so  if  not  only  thousands  of 
acres  of  good  agricultural  land  were  involved  but  a  city  or  at  least  a 
town  of  a  thousand  inhabitants  and  a  railroad  that  is  supposed  to  be 
a  transcontinental  line,  and  all  of  those  improvements  would  neces- 
sarily be  destroyed  by  the  reservoir,  if  you  ever  built  one.  And 
ought  not  some  of  those  that  are  now  prohibited  from  settlement  and 
development  be  investigated  and  opened  up  ? 

Mr.  Smith.  These  questions  have  to  be  considered  each  on  its  own 
merits,  and  we  do  not,  of  course,  decide  a  Colorado  case  on  any  prece- 
dent decided  in  Wyoming. 

Mr.  Taylor.  Of  course  not.  I  was  just  wondering  what  the 
policy  was. 

Mr.  Smith.  I  think  the  policy  is  well  established  to  consider  the 
relative  worth  of  a  site  for  the  different  uses.  And  if  it  is  worth 
more  for  agriculture  to-day,  why  turn  it  over  for  agricultural  use. 

Mr.  Raker.  Right  in  that  connection.  Doctor,  has  your  depart- 
ment made  any  investigation  of  what  is  known  as  the  Pitt  Kiver 
project  in  northern  California? 

Mr.  Smith.  I  believe  that  is  one  of  the  places  where  we  have  had  a 
withdrawal  that  is  still  in  existence. 

Mr.  Raker.  Yes,  since  1892.  It  covers  three  or  four  towns,  a 
territory  35  by  30  square,  and  they  have  estimated  the  farming  land 
now  used  at  about  25,000,000,  and  we  are  trying  to  get  the  depart- 
ment— unfortunately  I  have  never  been  to  your  department— to 
make  an  investigation. 

Mr.  Smith.  Of  course,  if  that  is  since  1892,  it  is  a  reclamation 
project. 

Mr.  Raker.  It  is  a  reclamation  project,  and  they  are  holding  it 
now  for  power,  also.  Would  there  be  any  chance  for  your  depart- 
ment going  into  that  and  making  an  investigation  ?  Do  you  nave 
that  right  now? 

Mr.  Smith.  Oh,  I  think  we  have  some  facts  on  it.  The  Reclama- 
tion Service,  the  Forest  Service,  and  the  Geological  Survey  all  work 
together  on  these  propositions,  and  whatever  facts  are  possessed  by 
one  are  used  by  the  others. 

Mr.  Taylor.  Do  you  think  it  would  be  a  good  idea  for  the  States 
through  their  legislatures,  or  the  governor,  to  -be  consulted  as  to  the 
relative  value  for  the  development  of  a  community,  allowing  it  to  go 
into  farms  and  to  become  settled  now,  or  to  hold  it  for  future  recla- 
mation projects,  of  which  there  can  not  be  any  more  built  until  those 
at  present  are  completed,  and  that  will  take  10  years  ?  And,  on  the 
question  of  relative  importance,  ought  not  the  State,  in  some  way,  to 
be  consulted  on  that,  and  are  they  not  as  much  interested  as  the 
Government? 

Mr.  Smith.  Take  the  State  of  California;  we  are  in  active  coopra- 
tion  with  different  boards  -the  boards  of  water  control,  ana  the 
conservation  commisvsion  of  that  State.  We  are  in  active  cooperation. 
We  receive  records  of  water  filings  from  them,  and  we  turn  over  to 
them  such  information,  and  we  are  publishing  engineering  reports 
in  cooperation.  I  think  there  is  a  case  where  the  Federal  Govern- 
ment and  the  State  government  are  working  hand  in  hand,  and  we 
are  getting  results.  And  any  proposition  that  comes  from  the  State 
government  of  course  is  given  the  largest  consideration.  The  point 
IS,  Mr.  Taylor,  that  the  State  organizations  are  not  asking  us  to  let 
up  on  any  policies  of  the  highest  utilization  of  the  lands  in  the  States. 
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Mr.  Tatloe.  Oh,  no;  of  course  not. 

Mr.  Smith.  The  tendency  is  rather  the  other  way. 

Mr.  Taylor.  But  I  was  thinking  the  State  legislature  would  be 
more  representative  of  the  people  than  the  conservation  commission. 
The  conservation  commission  in  our  State  is  a  bunch  of  fadists. 

Mr.  Smith.  The  State  Conservation  Commission  of  California  and 
the  State  board  of  water  control,  whatever  their  exact  title  is — there 
are  several  boards  there — I  think  represent  the  animus  of  the  State 
legislature,  at  least. 

Mr.  Taylob.  Oh,  they  are  patriotic  citizens  enough,  and  good 
people. 

Mr.  Smith.  And  they  are  given  appropriations  by  the  State  legis- 
latures. 

Mr.  Cantor.  Mr.  Taylor  is  talking  about  unauthorized  bodies,  and 
you  are  talking  about  authorized  bodies. 

Mr.  Smith.  I  am  talking  about  the  State  of  California,  and  the 
State  legislature  appropriates  very  generously,  I  think,  to  these  Cali- 
fornia organizations  and  asks  the  cooperation  of  the  Federal  bureaus, 
and  we  have  expended  many  thousands  of  dollars  with  the  State 
organizations  in  working  out  these  various  matters  you  refer  to. 

Mr.  Taylor.  If  I  produced  a  memorial  from  the  legislature  of  our 
State,  asking  that  a  certain  site  be  opened  up  for  development,  would 
that  oe  considered  by  your  bureau  ? 

Mr.  Smith.  Not  only  would  that  be  considered,  Mr.  Taylor,  but  if 
six  of  the  citizens  or  five,  or  three  of  the  citizens  of  Colorado  put  in  a 
petition,  the  matter  would  be  given  fuU  consideration. 

Mr.  Taylor.  Of  course  our  whole  State  has  been  petitioning  and 
working  on  that  one  site  for  5  or  10  years,  to  get  it  opened  up. 

Mr.  Smith.  The  fact  is  that  some  of  these  memorials  from  legisla- 
tures  deal  in  glittering  generalities  rather  than  specific  cases,  and  a 
bureau  like  the  Geological  Survey  is  not  adapted  oy  its  organization 
to* investigate  glittering  generalities.  But  when  it  comes  to  concrete 
cases  for  the  restoring  of  this  particular  tract  of  land  or  reserving  that 
particular  tract  of  land,  we  are  very  glad,  because  we  feel  it  is  our  duty 
to  crive  consideration  to  just  such  cases. 

Mr.  Raker.  Kight  in  that  connection :  Supposing  I  should  present 
to  your  department  a  petition  of  90  per  cent  of  the  citizens  in  two 
counties,  with  their  supervisors  and  chambers  of  commerce  and  all 
organizations,  asking  for  an  investigation  to  be  made  as  to  the  power 
possibilities  of  the  Pitt  River  project,  to  the  end  that  that  which  is 
not  needed  for  the  power  possibilities  might  be  thrown  open,  so  that 
the  country  could  develop  that  which  has  been  held  from  development 
since  1902  ?  Would  your  department  take  up  this  matter  for  an  early 
investiqration  ? 

Mr.  Smith.  If  we  had  the  money,  we  surely  would  do  it  on  the 
petition  of  20  per  cent  of  the  citizens  of  those  counties.  If  we  did 
not  have  the  money,  we  would  try  to  get  the  State  of  California  to 
cooperate  with  us. 

Mr.  Raker.  What  I  am  talking  about  ia  keenly  before  me  every 
day,  Mr.  Chairman,  and  that  is  the  reason  I  asK  these  questions. 
Now,  I  would  like  to  ask  the  doctor  this  question,  in  regard  to  the 

Suestion  of  the  development  of  the  West's  hydroelectric  power  and 
iie  change  that  has  been  made  within  the  last  year.    The  Fend 
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d'Oreille  permit  was  presented  as  a  sample  of  that  improved  soheme 
to  rive  better  conditions  and  better  results. 

Mr.  Smith.  Under  existing  law  i 

Mr.  Rakeb.  Under  existing  law. 

Mr.  Sbhth.  Which  is  inadequate. 

Mr.  Rakeb.  Now,  for  the  purpose  of  showing  the  criticism  of 
the  Pend  d'Oreille  permit,  to  show  that  the  present  conditions  haye 
not  been  such  as  to  have  the  best  development,  and  the  necessity  of 
legislation  like  we  are  setting  hero  and  putting  this  legislation  in 
proper  shape,  I  would  luce  to  submit  for  the  record  some  comments 
on  the  Pend  d'Oreille  permit.  This  is  a  pamphlet  which  covers  all 
these  various  phases. 

(After  informal  discussion:} 

The  Chaibman.  Let  the  record  show  that  Judge  Raker  has  offered 
a  pamphlet  which  purports  to  deal  with  the  Pend  d'Oreille  permit 
and  which  he  thinks  has  value  sufiicier.t  to  go  into  the  record,  but  it 
does  not  seem  to  have  an  author. 

Mr.  Raejsb.  I  am  submitting  it^  let  the  record  show,  simply  as 
information  for  the  committee  m  discussing  this  bill,  so  that  we  may 
have  all  the  light  possible  in  getting  a  proper  bill  and  in  gettmg  a 
bill  that  is  woiKable. 

The  Chaibman.  Is  there  objection  ? 

Mr.  Kent.  I  object. 

Mr.  Rakeb.  Then  I  move,  Mr.  Chairman,  that  I  be  permitted  to 
let  this  go  in  the  record. 

(After  informal  discussion:) 

Mr.  Piebce.  I  wish  to  say,  Mr.  Chairman,  and  gentlemen  of  the 
committee  that  this  paper  discusses  the  rules  and  regulations  whidi 
the  Department  of  tne  Interior,  since  Mr.  Lane  has  assumed  office, 
have  issued  in  connection  with  the  permit  to  use  the  water  powers 
of  the  Pend  d'Oreillo  River,  and  it  shows,  to  my  mind,  that  many  of 
those  regulations  in  addition  to  the  revocable  featiire  are  tmwort 
able  and  no  money  can  be  raised  under  them. 

I  wish  I  knew  who  wrote  this  pamphlet,  but  it  came  to  me  in  the 
mail  without  any  means  of  identifying  the  author. 

The  CHAiBiKtAN.  You  can  recognize  the  embarrassment  of  the 
committee,  Mr.  Pierce. 

Mr.  PiEBCE.  Yfs. 

Mr.  Thobison.  Mr.  Chairman,  just  think  of  the  idea  of  putting  a 
proposition  like  that  into  the  record,  where  it  is  marked  confiden- 
tial and  was  sent  through  the  mail  under  a  1-cent  stamp,  without  the 
name  of  the  author  being  attached  to  it. 

Mr.  Rakeb.  Mr.  Pierce,  if  you  were  on  the  witness  stand,  and 
had  the  time  to  make  a  statement,  would  you  like  to  have  these 
things  go  in  before  this  committee,  so  that  we  might  have  them  for 
our  consideration  upon  this  bill  ? 

Mr.  Piebce.  I  would.  I  wish  I  knew  who  the  author  was,  because 
I  would  like  to  talk  with  him.  He  is  evidently  a  master  of  the 
subject. 

Mr.  Taylob.  You  think  it  would  be  advisable  and  beneficial  in 
framing  a  new  bill  ? 

Mr.  Pierce.  I  do. 

Mr.  Gbaham.  Do  you  mean  to  adopt  it  as  your  own  t 
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Mr.  Pn9M3B.  I  would  be  willing  to  do  so.  But  I  can  see  the 
embarrassment  of  the  committee  in  putting  in  an  anonymous  docu-^ 
ment.    But  I  do  appredmle  ks  full  value. 

Mr.  Graham.  If  you  adopt  it  8s  youis  it  is  not  anonymous. 

Mr.  PiEBGE.  I  wUl  stand  oy  the  statements  made  there. 

Mr.  Graham.  On  page  11,  there  are  three  correctiaiis  made  in 
ink.  The  text  has  it  **2  cents  per  kilowatt  hour"  and  the  correctim 
makes  it  '\2  mills  per  kilowatt  nour/'  in  each  place.  Was  that  cor* 
rection  in  it  when  you  gojb  it  or  did  you  make  it  ? 

Mr.  PixRCE.  No,  sir.  But  if  you*  will  read  the  text  you  will  see 
why  it  is  necessary.    It  was  evidently  a  mistake  in  printing. 

The  Chairman.  Gentlemen  of  the  committee,  I  do  not  believe  it 
is  advisable  to  put  this  paper  into  the  record. 

Mr.  PiEROE.  Mr.  Chairman,  may  I  correct  one  statement.  Sev- 
eral people  who  are  interested  in  power  matters  in  the  State  of 
Washington  also  received  this  pamphlet.  It  was  mailed  to  a  num- 
ber of  our  people  out  there,  and  I  was  so  much  taken  with  it  that 
I  got  an  extra  copy  from  one  of  them,  and  in  his  copy — you  asked 
me,  Mr.  Graham,  who  wrote  that  in — ^he  called  my  attention  to  the 
fact  of  this  mistake,  and  I  remember  now  that  I  corrected  those 
lines.  You  asked  me  whose  handwriting  that  was.  It  is  mine,  in 
that  particular  copv,  because  he  called  my  attention  to  it.  Instead 
of  2  cents,  it  shouia  have  been  2  mills. 

Mr.  Graham.  You  see,  in  the  main,  we  are  not  informed  about 
these  matters,  and  for  myself  I  can  say  that  I  take  them  largely  on 
faith — the  faith  of  the  character  of  the  man  who  makes  them. 

Mr.  Fierce.  Sure. 

Mr.  Graham.  Now,  in  this  case,  I  could  not  attach  any  faith  to 
it,  because  everytMng  is  against  it.  The  author  seems  ashamed  of 
hw  work.  He  is  either  representing  some  interest  which  is  afraid 
to  come  forward  and  be  Known,  or  he  has  some  mahgn  purpose 
which  prevents  him  from  telling  us  who  he  is.  As  I  am  not  com- 
petent to  pass  on  the  merits  of  it,  I  woxdd  have  to  accept  it  largely 
on  the  faith  of  the  character  of  the  man  behind  it;  and  I  do  not 
know  who  he  is  or  what  he  is. 

Mr.  Pierce.  Mr.  Graham,  if  you  will  read  it  you  wiU  find  no 
vicious  language;  it  is  a  calm,  dispassionate  discussion  of  the  Pend 
d'Oreille  permit. 

Mr.  Thomson.  Why  is  it  marked  confidential  ? 

Mr.  Pierce.  I  do  not  know.  The  author  may  be  a  man  who  is 
interested  in  power  matters  throughout  the  country  and  did  not  care 
to  give  his  name.     I  wish  he  had  given  it,  I  am  sure. 

Mr.  SiNNOTT.  Mr.  Chairman,  I  would  like  to  ask  a  question  of  the 
doctor,  and  that  is  in  section  4  there  is  a  phrase  '^  distributing  com- 
pany." What  is  the  definition  or  the  interpretation  of  that  phrase, 
'distributing  company"  or  the  meaning  of  it? 

ilr.  Smith.  Why,  I  think,  Mr.  Sinnott,  you  probably  have  as  clear 
an  idea  of  that  as  I  have.    It  is  simply 

Mr.  Sinnott.  No;  I  have  no  idea  at  all  about  that. 

Mr.  Smith.  It  is  simply  a  sale  for  the  purpose  of  resale,  as  I  would 
interpret  it. 

Mr.  Sinnott.  What  would  the  distributing  company  do  ? 

Mr.  Smith.  Why,  it  is  a  very  common  procedure  for  the  power  to 
e  generated  by  one  company  and  to  be  turned  over  to  a  transmis- 
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sion  company.  Then  that  company  might  take  it  to  the  city  limits 
of  a  certain  locality,  and  then  a  third  company  would  sell  to  the 
inhabitants. 

Mr.  SiNNOTT.  Would  the  term  -'distributing  company"  embrace 
a^so  a  developing  company  ? 

Mr.  Smith.  Wnat  do  you  mean  by  ''developing"  f 

Mr.  SfNNOTT.  Well,  a  company  tnat  develops  the  power. 

A£r.  Smith.  Oh,  no.  This  is  at  the  other  end,  between  the  develop- 
ing company  and  the  consumer,  the  idea  being  to  prevent  the  very 
thing  that  has  been  done  at  Niagara,  namely,  interposing  so  many 
companies  with  a  certain  commumtv  of  stock  ownership  and  a  certain 
amount  of  control  of  one  by  the  other,  and  by  reason  of  having  con- 
tractual relations  between  them  preventing  the  commission,  which 
wants  to  regulate  the  rates,  going  beyond  a  certain  point  in  the  deter- 
mination 01  costs. 

Mr.  SiNNOTT.  The  distributing  company,  under  section  4,  would 
not  be  a  company  which  generates  the  power  ? 

Mr.  Smith.  Oh,  no.  It  would  be  a  retailing  company,  you  might 
say. 

Mr.  Thomson.  A  jobber? 

Mr.  Smith.  Yes;  a  jobber. 

Mr.  SiNNOTT.  And  in  that  connection  I  would  like  to  call  attention 
to  the  language  at  the  top  of  page  3,  about  the  physical  combination 
of  plants  or  hnes  for  the  generation,  distribution,  and  use  of  power. 
You  will  note  that  the  terms  "generation,"  "distribution,"  and  "use" 
are  stated  conjunctively.  Was  there  any  particular  object  in  stating 
it  that  way  ? 

Mr.  Smith.  Some  of  those  lines  might  be  for  all  three  and  some 
might  be  for  only  one  of  those  purposes. 

Mr.  SiNNOTT.  It  might  be  contended  that  only  a  company  which 
generates  and  distributes  the  power  can  be  combmed. 

Mr.  Smith.  The  idea  is  the  linking  up  of  physical  plants  that  might 
be  entities  each  by  itself. 

Mr.  SiNNOTT.  Either  a  generating  plant  or  a  distributing  plant.  I 
was  wonderingwhother  or  not  that  language  ought  to  be  changed. 

Mr.  Smith.  The  purpose  there,  I  think,  is  plain ;  that  is  that  you 
allow  such  physical  union  and  to  have  supervision  simply  for  the 
purpose  of  preventing  any  abuse. 

Mr.  SiNNOTT.  Have  a  physical  combination  of  the  generating 
plants  or  the  distributing  plants;  either  one  or  the  other? 

Mr.  Smith.  Or  of  a  plant  that  does  all  three  in  combination  with 
another  plant  that  does  all  three. 

Mr.  Thomson.  In  this  case  should  not  the  word  "and"  in  line  4 
be'^or''? 

Mr.  Smith.  In  some  cases  it  mi^ht  be  "and^'  and  in  others  "or.' 

Mr.  Thomson.  To  make  it  possible  to  be  either,  it  ought  to  be 
'or.^' 

Mr.  Smith.  The  advantage,  I  think  we  will  all  see,  is  the  material 
advantage  of  getting  a  unity  for  better  service. 

Mr.  Thomson.  As  it  reads  now,  the  companies  that  combined 
would  have  to  be  companies  that  generated  and  distributed  both. 

Mr.  Smith.  I  think  I  will  have  to  defer  to  the  skill  of  the  com- 
mittee on  that.  I  understand  perfectly  thd  idea,  and  I  think  the 
committee  are  of  one  mind  on  that. 
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Mr.  SiNNOTT.  Is  there  any  diflference  between  the  definition  of  the 
word  %ower"  and  "energy''  ? 

Mr.  Smith.  I  think  simply  that  "energy''  is  a  more  exact  term. 

Mr.  Thomson.  They  mean  the  same. 

Mr.  Smith.  They  mean  the  same  in  this  bill. 

Mr.  Sinnott.  In  connection  with  that  question  I  asked,  this  sec- 
tion permits  the  sale  or  delivery  of  power  through  a  distributing 
company  upon  the  consent  of  the  Secretary  of  the  Interior  ? 

Mr.  Smith.  Yes. 

Mr.  Sinnott.  Could  the  sale  or  delivery  of  power  be  made  a  joint 
distributing  and  generating  company  without  the  consent  of  the 
Secretary  ? 

Mr.  Smith.  That  would  involve  a  physical  union  of  the  physical 
properties  of  the  plants. 

Mr.  Sinnott.  And  come  under  section  3. 

Mr. Smith.  Yes;  under  the  proviso.  The  purpose  in  that,  as  I 
understand,  is  simplj  to  bring  the  corporation  out  into  the  open 
with  its  proposed  action,  and  1  think  most  of  those  things  should  bo 
done. 

Mr.  Sinnott.  It  is  a  question  in  my  mind  whether  or  not  under 
section  3  that  physical  combination  could  bo  made  for  the  purpose 
of  joining  with  a  company  buying  the  power. 

Sfr.  Smith.  Yes;  in  some  cases  it  would  bo.  In  all  cases  a  general 
supervision  by  the  Secretary  of  the  Interior,  in  partial  aaswer  to  a 
*  question  which  wiU  be  more  fully  answered  by  insertion  in  the  record, 
1  might  say  that  the  last  time  we  took  count  of  the  stock  there  were 
53  water-power  cases  pending  in  the  Geological  Survey,  representing 
three  and  one-half  million  horsepower  and  transniLssion  lines  over  400 
niiles,  so  that  the  matter  is  not  academic.  The  matter  is  really  before 
us.  But  we  have  either  to  proceed  under  what  is  recognized  as  not 
an  adequate  law  or  to  have  something  bettor.  And  referring  to  the 
Pend  d  Oreille  permit  and  not  speaking  of  an  argument,  but  speaking 
of  a  fact,  the  Pend  d'Oreille  permit  is  not  only  satisfactory  ^imply  to 
the  applicant  who  received  the  permit,  as  stated  to  you  yesterday  by 
Secretary  Lane,  but  we  have  a  permit  which  has  since  been  issued  to 
Messrs.  Schmidt  and  Mace  for  tne  development  of  the  Colorado  River 
on  the  line  between  Arizona  and  Nevada;  and  the  engineer,  Mr.  Mace, 
not  only  said  the  Pend  d'Oreille  permit  was  a  good  permit  in  its  terms, 
but  he  asked  to  have  a  permit  for  this  other  development  issued  to 
him  in  the  same  terms. 

Aiid  there  is  a  case  of  a  brand-new  development,  not  the  extension 
of  some  other  development  undertaken  years  ago  on  private  lands, 
but  this  is  a  brand-new  proposition  and  the  permit  was  issued  last 
November  for  a  power  development  of  40,000  continuous  horsepower 
capacity  on  the  Colorado  River.  As  I  said,  it  wiU  have  to  be  at  a  low 
cost  of  aevclopment,  because  the  market  conditions  are  not  very  favor- 
able, being  close  to  mining  camps  on  the  south  and  possibly  on  the 
north  in  Nevada.  But,  of  course,  that  mining  market,  as  it  naj)pens, 
is  a  relatively  stable  one,  as  mining  markets  go,  but,  of  course,  it  does 
involve  loi^  transmission  lines;  and,  of  course,  the  engineers  appre- 
ciate the  large  stream  flow,  wmch  will  make  the  construction  some- 
what difficult. 

And  in  that  way,  as  showing  the  way  in  which  these  matters  are 
being  administered  and  would  be  admmistered  under  the  law,  the 
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applicants  did  not  come  within  the  terms  and  conditions  of  their  per- 
mits in  filing  the  final  plans  within  the  time  specified  by  reason  of 
having  difficulty  in  getting  the  engineering  work  done  and  also  in  get- 
ting money  for  that  engineering  work,  and  it  ^i  nply  necessitated  a 
request  to  the  Secretary  of  the  Interior  for  the  grant  of  an  exten  ion 
of  90  da^  in  which  to  perfect  their  plans.  I'here  is  no  diflRculty  in 
the  administration  if  we  have  anything  like  the  right  kind  of  law.  In 
this  case  it  is  an  inadequate  law  we  are  trying  to  administer. 

Now,  whether  that  scheme  is  going  through,  I  do  not  know;  but  I 
do  know  it  is  stated  in  engineering  journals  and  it  has  been  confirmed 
by  Mr.  Mace,  one  of  the  periDittees,  that  arrans;ements  have  been 
made  with  an  Enf:;lish  concern  for  the  underwriting  of  a  $3,000,000 
bond  isj  ue  to  construe  t  this  project. 

Now,  you  have  all  of  this  site  on  unsurveyed  public  land,  and  it  is 
included  in  one  of  our  power-  site  reserves.  Here  is  a  demand  in 
other  words,  for  development.  So  I  am  going  to  admit  that  there 
is  some  development  going  forward,  even  under  the  existing  law 
which  is  inadequate,  as  we  consider  it  at  the  present  time. 

Mr.  Tatlob.  In  this  law,  do  you  think  it  is  sufficiently  broad  there 
to  allow  the  Uttle  fellows  to  come  in  ?  We  have  been  talking  about 
the  big  corporations,  but  I  mean  the  one  individual  man  or  a  few 
farmers  who  want  to  pump  or  things  of  that  kind  ?  Does  this  con- 
template those,  without  a  60-year  corporation  ? 

Mr.  Smith.  Why,  Mr.  Taylor,  if  you  will  write  into  the  law  the 
provision  that  is  already  in  the  dra^t,  providing  for  general  regula- , 
tions,  I  should  expect  the  Secretary  of  the  Interior  to  providjB  spe- ' 
cifically  for  just  such  cases.    I  imderstand  (and  I  hope  you  will  ask 
that  same  (][uestion  of  Mr.  Merrill,  of  the  Forest  Service)  that  such 
permits  are  issued  for  the  small  man. 

Mr.  Taylor.  What  I  wanted  to  get  at  is  to  look  after  the  little 
man.  I  am  a  great  deal  more  concerned  about  him  than  I  am  Uie 
big  fellow.    The  big  fellow  can  take  care  of  himself. 

Mr.  Smith.  If  you  make  a  law  and  set  it  down  in  one  hard  and 
fast  rule,  it  vnll  be  difficult  to  give  the  proper  treatment  to  the  little 
man,  because  the  restrictions  will  be  measured  with  respect  to  the 
big  man  so  as  to  protect  the  public  property  from  control  by  the  big 
man.  But  if  vou  make  the  administration  of  this  law  imder  the 
discretion  of  the  Secretary  of  the  Interior,  the  general  r^ulatioDS 
will  provide,  it  seems  to  me,  for  everything  except  to  give  a  Donus  to 
the  small  man  to  develop  that  power  for  his  own  use,  or  for  a  munic- 
ipality to  develop  power  for  its  own  use. 

Mr.  Taylor.  Will  it  be  that  he  can  get  the  development  of  it  with- 
out hiring  high  priced  attorneys  to  come  down  to  Washin^n  ? 

Mr.  Smith.  The  present  practice,  I  think,  in  the  administratioD 
of  all  of  these  pubuc-land  laws  is  to  help  the  little  man,  to  cut  out 
the  fiUng  of  papers  in  legal  form  and  to  cut  out  the  necessity  of  affi- 
davits and  wherever  the  man  can  make  a  showing  in  a  request  writ- 
ten in  lead  pencil  to  grant  his  appUcation;  but  in  the  case  of  the  big 
corporation,  the  effort  is  to  fence  that  proposition  around  with  eveiy 
safeguard  we  can  in  the  interest  of  the  puoUc.  It  seems  to  me  illog- 
ical  to  think  of  protecting  the  pubUc  and  then  grant  something  to 
an  individual  to  prey  on  wat  public. 

Mr.  Rakbb.  May  I  ask  a  question  right  there,  Doctor)  Would 
this  be  a  fairly  proper  statement: 
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^'Everybody  knows  that  the  water  powers  now  running  to  waste, 
because  of  Federal  ownership  of  land,  should  be  conserved  through 
immediate  use  to  their  fullest  extent  for  the  public  good  in  substitu- 
tion for  the  hundreds  of  millions  of  dollars  worth  of  nonreplaceable 
fuels  now  necessarily  consumed  every  year ''  ? 

Mr.  Smith.  Well,  I  would  not  say  that  for  a  moment,  for  the  reason 
we  do  not  want  to  develop  water  powers  where  there  is  no  market  for 
the  water  power.  That  is  not  economic.  Neither  do  we  want  for 
the  sake  of  saving  coal  resources  not  to  use  those  coal  resources 
where  they  will  give  results  at  a  cheaper  cost  than  would  be  possible 
otherwise,  say,  bv  water  power. 

Mr.  Rakeb.  Should  be  used  economically  and  have  a  market. 

Mr.  Smith.  They  should.  iVjid  unless  there  is  some  very  restrictive 
legislation,  they  will  be  used.  And,  in  some  cases,  as  I  have  pointed 
out,  they  are  being  used  to-day  and  the  use  is  being  extended  under 
laws  which  we  all  recognize  and  admit  and  express  in  strong  terms 
&re  not  adequate. 

Mr.  Rakeb.  May  I  ask  one  other  question:  In  your  view,  would 
this  be  the  condition,  from  the  testimony  that  has  appeared  before 
the  committee,  that  the  tax  levied  by  the  Government  m  the  form  of 
compensation  by  the  commission  forms  one  of  the  items  in  the  cost 
of  operating  the  power  system  and  must  therefore  be  included  in 
any  computation  of  what  constitutes  a  fair  rate  to  the  consumer? 
Would  that  be  a  fair  statement  of  the  conditions  ? 

Mr.  Smith.  No,  sir;  it  is  not  a  fair  statement. 

Mr.  Rakeb.  Just  explain  it. 

Mr.  Smith.  It  started  out  as  a  fair  statement,  but  it  ends  up  as  an 
unfair  statement.  Now,  there  has  been  a  great  deal  of  talk,  if  you 
will  allow  me  to  explain  that  proposition 

Mr.  Rakeb.  I  wish  you  woidd. 

Mr.  Smith.  There  has  been  a  ^reat  deal  of  talk  about  this  pocket 
proposition  of  '*  taking  out  of  one  pocket  and  putting  into  another 
pocket,"  a  homely  ilmstration  which  makes  it  more  concrete  and 
less  abstract.  The  gentleman  from  New  York  introduced  the  idea 
of  the  pockets  being  in  the  same  pair  of  trousers.  Now,  take  the 
illustration  that  was  cited,  namely,  that  of  the  Chicago  traction 
situation.  The  statement  was  made  that  whatever  goes  to  the  city 
of  Chicago,  by  reason  of  that  agreement,  comes  from  the  working 
classes  -vmo  use  the  street  cars,  rather  than  from  the  people  who  use 
the  automobiles;  and  therefore  the  shop  girls  and  tne  widows  and 
orphans  pay  into  the  city  treasury  this  amount. 

Of  course,  it  is  true  that  not  a  bit  goes  to  the  city  treasury  that  did 
not  first  go  to  the  company  from  its  customers.  So  far,  that  is  true. 
It  is  not  true  any  further,  because  we  need  to  introduce  the  guestion, 
Where  would  tnat  $15,000,000  which  goes  to  the  city  under  the 
agreement  have  gone  had  there  not  been  such  an  agreement  ? 

In  other  words,  you  see  it  would  have  gone  to  the  stockholders  of 
the  company;  and  so  it  is  not  taking  something  from  the  customers 
of  the  traction  company  and  giving  it  to  the  city.  In  reality  it  is 
taking  something  that  otherwise  would  have  gone  to  the  stockholders 
and  giving  it  to  tne  city.  And  in  that  case  I  beUeve  that  the  revenue 
which  goes  to  the  Government  is  not  a  direct  tax  upon  the  consumer. 
But  there  are  many  cases  where  with  the  most  effective  rate  regulation 
it  Would  be  a  tax,  because  it  would  be  a  part  of  the  cost.     So  that  the 
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statement  as  read  can  not  be  true  except  where  there  was  absolutely 
effective  rate  reflation. 

Mr.  Raker.  I  am  assuming  all  the  time  there  is  effective  rate 
regulation. 

Mr.  Smith.  But  that,  as  I  tmderstand  it^  Judge,  is  theory  rather 
than  practice. 

Now,  mention  has  been  made  of  the  Mississippi  dam  at  Keokuk. 
I  do  not  know  all  of  the  matters  connected  with  that,  but  there  is 
one  interesting  phase  connected  with  that  proposition,  and  that  is 
that  the  soft-coal  clause  is  introduced  into  the  contract  with  the  users 
of  this  Mississippi  River  power  in  St.  Louis,  and  the  result  of  that  is 
that  if  coal  goes  up,  no  matter  what  the  price  of  water  power  is, 
whatever  the  cost  of  water  power  is  on  the  Mississippi  River,  as  soft 
coal  goes  up  and  the  cost  of  generation  from  soft  cx)al  is  increased, 
with  each  succeeding  five-year  period  there  will  be  a  readjustment  of 
rates  under  this  contract,  and  the  price  paid  for  this  Mississippi  power 
is  surely  going  up.  Now,  there  is  a  case  where  a  tax  bv  the  Federal 
Grovernment  or  a  State  government  would  not  be  paid  by  the  con- 
sumer; it  would  simply  decrease  some  of  what  seems  to  me  the  unfair 
profit  that  may  accrue  to  the  water  power  development. 

Mr.  Raker.  One  other  question,  and  I  am  through.  Assuming, 
now,  full  and  complete  regulation  by  a  public  service  commission, 
would  not  the  charge  made  for  the  permit  or  a  lease  ordinarily,  and 
practically  necessarily,  eventually  come  out  of  the  consumer? 

Mr.  Smith.  Theoretically  it  would,  of  course,  come  out  of  the 
consumer;  and  for  that  reason,  I  behove,  granted  that  we  have 
effective  regulation,  there  should  not  be  enything  other  than  enough 
to  pay  for  their  administration. 

Mr.  Raker.  That  answers  the  question. 

Mr.  Smith.  The  administration  of  the  law  would  be  then  a  part  of 
the  expense  of  the  power  development.  And  agaiur  I  repeat  that  in 
my  opinion  this  is  not  a  revenue  bill;  it  is  simply  a  regulatory  bill. 
And  if  the  regulation  is  effective,  why  then  the  charge  by  the  Gov- 
ernment would  drop  to  a  nominal  one.  But  I  think  it  will  cease  to 
be  a  regulatory  bill  if  that  charge  is  fixed  at  25  cents  or  50  cents  or 
75  cents — you  will  lose  the  purpose  of  the  bill. 

Mr.  Kent.  In  other  words,  that  Keokuk  Dam  situation  may  be 

arded  against  if  power  is  vested  in  the  Secretary  of  the  Interior  to 
a  varying  tax,  could  it  not  ? 

Mr.  Smith.  Yes,  I  think  that  would  be  a  real  r^ulation.  In  other 
words,  what  was  taken  out  of  the  pubUc  would  be  passed  back  to 
the  pubUc.  And,  right  there,  is  a  case  where  you  have  three  States, 
and  1  do  not  see,  under  the  present  conditions,  how  each  of  the  three 
States  can  regulate  the  rates  for  that  Mississippi  River  power. 

Mr.  Taylor.  Mr.  Smith,  the  newspapers  here  some  time  ago  pub- 
lished a  statement  purporting  to  be  made  by  the  Secretary  ol  the 
Interior,  in  which  ne  stated  he  desired  to  raise  $100,000,000  for 
reclamation  work.  Now,  if  he  is  going  to  raise  $100,000,000  tot 
people  out  in  that  country  for  reclamation 

Mr.  Kent.  He  denied  that,  absolutely. 

Mr.  Tatlok.  I  never  saw  his  denial.  I  was  iust  wondering  where 
this  revenue  was  coming  from.  Of  course,  I  feel  like  you  do.  We  do 
not  want  any  development  at  the  expense  of  ourselves  in  that  way. 
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But  if  it  is  to  be  simply  r^ulatory,  and  it  will  stop  at  that;  I  can  see 
where  it  would  be  very  beneficial  in  many  ways. 

ISt.  Smith.  I  think  the  whole  purpose  of  the  bill  is  regulatory  and 
protectire. 

Mr.  Raker.  And  not  for  raising  revenue. 

Mr.  Smith.  Not  protection  for  revenue  only,  in  principle. 

The  Chairman.  I  can  state,  with  a  fflreat  deal  of  freedom  and 
frankness,  so  far  as  I  am  concerned  (I  do  not  try  to  bind  anybody 
else,  because  there  will  be  differences  of  opinion  about  it),  the  pur- 
pose of  getting  revenue  out  of  this  bill  does  not  amount  to  but  htUe 
to  me.  In  truth  it  is  not  the  large  question  at  all.  The  question  of 
preserving  the  opportunity  to  get  the  property  back  and  let  the 
people  who  actually  need  light  for  their  nomes,  to  light  their  homes 
and  run  their  vehicles  and  do  the  multitude  of  things  which  will  be 
done  in  50  years  from  now,  is  the  thing  I  am  eamestfy  and  anxiously 
trying  to  preserve  in  this  proposition. 

Mr.  Smith.  So  am  I. 

The  Chairman.  And  to  let  anything  go  that  would  look  like  part- 
ing with  the  power  of  falling  water  to  light  homes  and  do  everything 
on  earth,  for  all  times  to  the  people,  is  the  thing  I  will  never  cast  a 
vote  for,  while  I  am  here.    And  we  ought  not  to  allow  it  to  be  done. 

Mr.  Smith.  I  would  simply  like  to  make  this  statement,  in  regard 
to  the  Canadian  conditions  which  was  brought  into  the  matter  as 
afiFordinc  competition  to  the  manufacturer  by  electricity  of  certain 
chemicaia  which  are  very  essential  to  our  industrial  life,  that  I  am  of 
the  opinion  that  we  need  not  fear  the  competition  to  a  large  extent 
from  Canada.  Some  years  ago  I  secured,  after  conversation  with  an 
engineer  of  standing  in  Canaila,  a  letter  from  him  in  which  he  dis- 
cussed this  matter  of  costs  up  there.  Well,  the  sum  and  substance 
of  it  is  that  Mr.  Kerry,  of  Smitn,  Kerry  &  Chase,  engineers  of  Toronto, 
who  have  done  work  on  this  side  of  the  line  as  well  as  on  that,  under 
date  of  February,  1910,  showed  that  the  developing  costs  and  the 
transmission  costs  are  not  essentially  different  in  Canada  from  what 
they  are  in  this  country. 

Of  course,  we  can  compare  a  very  favorable  project  in  this  countrj 
with  another  project  in  Canada  and  say  that  power  is  cheaper  in  this 
countiT  than  it  is  in  Canada;  and,  vice  versa,  we  can  show  a  very 
favorable  site  in  Canada  and  compare  it  with  a  project  in  the  United 
States  and  say  cheaper  power  can  be  developed  there  than  at  certain 
places  in  this  country,  but  all  things  taken  together,  I  do  not  know 
that  the  differences  are  essential.  They  are  not  differences  of  large 
magnitude. 

There  is  simply  one  other  line  I  wish  to  mention,  and  that  is  our 
experiences  witn  the  present  law,  not  simply  with  the  1901  law,  under 
which  we  are  issuing  permits  for  water-power  development,  but  the 
other  laws,  especially  the  1891  act,  which  is  the  irrigation  act. 

That  is  a  mandatory  act  which  gives  a  grant  to  the  land,  and  that 
is  the  act  with  which  we  are  having  the  most  trouble  for  the  reason 
of  its  being  mandatory  and  giving  an  absolute  grant  of  the  land,  so  it 
is  the  one  that  is  taken  advantage  of.  And  our  experience  is  to  the 
effect  that  this  law,  especially,  is  used  as  a  means  to  secure  title  to 
power-eite  lands,  and,  once  secured,  it  is  only  a  short  route  that 
18  followed  whereby  those  lands  get  into  the  control,  into  the  owner- 
ship, of  large  power  interests. 

82440--15 24 
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I  could  cito  several  cases.  The  Kern  River  Co.,  which,  I  believe, 
is  in  trespass,  is  a  case  in  point.  Land  was  granted  for  irrigation  use 
when,  as  a  matter  of  fact,  there  was  not  any  water  that  could  be 
appropriated  from  the  State  for  irrigation  purposes.  But  there  waa 
water,  of  course,  that  was  available  for  passing  through  the  wheels 
and  entering  the  river  again  for  use  by  prior  appropriators  lower  down 
thfe  stream. 

Another  case  in  point  is  that  of  the  Green  River  Co.,  whose  repre- 
sentative was  one  of  the  witnesses  here,  Air.  Leighton,  where  the 
company  wishes  to  secure  a  right  on  a  canyon  of  the  Green  River,  the 
purpose  being  to  irrigate  certain  land  for  which  appUcation  has  oeen 
made  through  the  State  of  Utah,  under  the  Carey  Act,  and  they 
wished  to  secure  this  power  privilege  in  that  connection.  But  they 
will  have  to  turn  back  into  the  river  1,600  second-feet,  and  of  course 
they  could  develop  considerable  horsepower— 20,000  horsepower. 
But  in  case  the  irrigation  scheme  should  fall  through  ana  such 
schemes,  where  there  is  valuable  power  connected  with  them,  do  fall 
through  sometimes,  why  then  there  would  be  50,000  horsepower  that 
would  be  developed  and  sold.  And  the  effort  is  being  made  to  secure 
that  under  the  1891  act,  which  is  the  irrigation  act. 

Of  course,  th6  recommendation  hiia  been  made  that  they  be  required 
to  take  out  a  permit  under  the  1901  law,  and  I  am  speaking  of  this 
in  connection  with  the  advisabiUty  of  repealing  all  oi  the  laws  that 
relate  to  power  development,  of  course,  allowing  the  permittees,  as 
has  been  suggested,  to  come  in  under  this  law  if  fchev  so  elect,  and,  of 
course,  not  taking  away  the  privileges  if  they  shall  continue  under 
the  old  laws. 

A  case  that  troubles  some  of  us  a  great  deal  is  the  Crane  Falls  case. 
Without  going  into  the  details,  they  asked  for  a  reservoir  site  in  con- 
nection with  irrigation  and  they  wanted  to  generate  the  powder  for 
irrigation  uses  solely,  and  they  made  a  very  good  case  and  finally 

fot  through  the  department  \nth  that  grant.  The  next  thing  that 
appened,  we  found  that  the  rights  were  transferred  to  an  Idaho  cor- 
poration^— to  the  Crane  Falls  Powder  &  Irrigation  Co. — and  then  this 
company  had  promptly  transferred  part  of  its  rights  back  to  the 
irrisjaticm  district,  and  that  is  about  the  only  connection  it  has  had 
with  the  irrigation.  Later,  this  contract  which  had  been  executed 
for  power  service  for  irrigation  was  given  up  and  the  control  of  the 
power  site  passed  finally  into  the  hands  of  a  commercial  power  com- 
pany, although,  as  I  say,  the  grant  was  originally  made  to  the  Gem 
irrigation  project  exclusively  lor  irrigation  purposes.     The  next  re- 

J>ort  was  that  the  Gem  irrigation  district  is  to  be  suppUed  temporarily 
or  five  years  with  power  from  another  plant  of  the  same  company, 
and  the  next  incident  was  where  the  Gem  irrigation  district  incjuired 
whether  they  could  buy  of  the  Reclamation  Service  power  for  irriga- 
tion purposes.  Furthermore,  there  was  pending  at  one  time  the  appli- 
cation for  a  transmission  Une  from  this  power  site,  which  was  granted 
for  irrigation  purposes,  to  the  lands  under  the  irrigation  district 
which  w^ere  to  be  irrigated  by  means  of  this  power,  and  the  corporation 
later  filed  its  notice  that  it  would  withdraw  the  application,  because 
they  did  not  need  to  use  the  line.  In  other  words,  the  last  connec- 
tion between  this  plant  on  the  Crane  Falls  and  Snake  River  for  irri- 
gation development  is  now  severed  and  a  valuable  power  privilege 
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has  gotten  where  I  believe  it  was  intended  to  go  at  the  outset — 
namely,  in  the  hands  of  the  power  company  for  commercial  purposes. 

Now,  that  is  the  kind  of  advantage  that  is  being  taken  ok  the  irri- 
gation act  of  1891. 

Another  case  which  comes  under  the  Utah  Power  &  Light  Co.  is 
the  Bear  Lake  Reservoir,  a  very  important  reservoir,  which  was 
applied  for  by  Mr.  Nimn,  who  was  then  connected  with  the  Telluride 
Light  &  Power  Co.,  for  a  right  of  way  for  irrigation.  He  finally  got 
the  right  from  the  State,  also,  to  store  water  in  Bear  Lake,  which, 
when  released,  was  to  be  used  for  irrigation  and  other  beneficial  uses, 
and  the  map  accompanying  the  appUcation  showed  that  the  reservoir 
was  desired  for  the  purposes  of  irrigation.  Now,  the  facts  are  that 
this  Telluride  Power  Co.  s  (which  later  transferred  its  holdings  to  the 
Utah  Power  &  Light  Co.)  present  hdding  is  used  and  has  been  used 
for  three  years  now  as  a  reservoir  solel)^  to  regulate  the  flow  of  Bear 
River  for  power  purposes.  The  irrigation  use  has  been  purely  inci- 
dental and  because  of  any  irrigati(  n  use  of  this  reservoir,  not  an  acre 
of  additi(  nal  land  has  been  irrigated. 

Now,  that  is  why  we  are  suspicious  of  allowing  any  rights  to  accrue 
under  existing  laws.  We  want  to  see  power  development  come  under 
this  law,  and  all  other  laws  to  be  repealed  in  so  far  as  they  relate  to 

Eower  development.  Of  course,  it  is  just  simply  the  case  of  the 
urnt  child — ^we  have  been  up  against  what,  in  the  slang  phrase, 
might  be  expressed  as  a  skin  game,  and  we  have  had  our  hands  blis- 
tered. We  are  anxious  to  see  a  law  that  can  be  eflFectively  adminis- 
tered in  the  interests  of  the  public.  ; 

Mr.  Johnson.  Just  one  question  here,  Mr.  Chairman:  Your 
department,  then,  objects  to  the  additional  use  of  a  water  supply  for 
power  purposes?  For  instance,  where  an  application  is  made  for 
irrigation  and  may  be  used  for  that  purpose,  and  may  also,  in  addi- 
tion to  irrigation,  be  used  for  power  purposes,  you  object  to  that? 

Mr.  Smith.  Wherever  it  is  possible  to  divorce  the  two  uses  to  make 
them  take  out  a  lease 

Mr.  Johnson  (interposing).  For  each  purpose  ? 

Mr.  Smith.  To  give  them  a  grant  for  the  irrigation,  and  in  so  far 
as  they  utilize  the  water  before  it  goes  on  to  the  land  for  irrigation 
purposes,  to  make  them  take  out  a  power  lease  just  as  much  as  if 
that  water  was  going  to  be  used  later  for  irrigation. 

Mr.  Kent.  One  witness  here,  Mr.  Leighti^n,  said  he  had  served 
under  five  Secretaries  of  the  Interior,  and  their  policies  concerning 
this  water-power  matter  were  all  different.  You  have  been  here 
right  al'>ng.     Have  you  found  that? 

Air.  Smith.  I  have  served  und(T  more  S^cretarios  than  Mr.  Loigh- 
ton,  including  the  same  ones  he  has  srrvc^d  undor,  and  for  s/'voral 
years  I  have  been  in  even  closer  relationship  with  each  one  of  those 
Secr^^tarios  than  ho  was;  and  I  did  not  sco  anv  of  this  seesaw  atti- 
tudo  of  the  S'^cretarios  of  the  Tntorior  tliat  some  p?opi'^  have  tri-^d 
to  imnrrss  upon  you  as  existing.  I  do  not  see  emy  ess/'ntial  differ- 
ence of  opinion  between  ex-Socrotary  Fishor  and  Secretary  Lane.  I 
am  inrlin^d  to  think  that  Secretary  Lane  goes  further  in  the  right, 
direction  than  Secretary  Fisher  did  and  that  Secretary  Fisher  went 
further  in  the  same  direction  than  any  of  his  predecessors  did.  I 
think  we  are  all  progressing  and  there  is  a  progressive  change  of  atti- 
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tude,  but  I  think  the  same  policy  has  actuated  the  different  Secre- 
taries I  have  served  under. 

Mr.  Kent.  Do  you  not  believe  that  the  few  persons  to  benefit 
directly  by  the  dividends  and  profits  of  the  power  business  are 
much  safer  in  the  hands  of  the  Secretaries  of  the  Interior  and  th^ 
Federal  Government  than  many  consumers  of  power  would  be  in 
the  unrestrained  hands  of  the  power  takers  ? 

Mr.  Smith.  I  will  not  only  say  yf  s  to  that,  Mr.  Kent,  but  I  will  go 
further:  I  will  say  I  believe  the  bondholders  and  the  minority 
stockholders  are  far  safer  under  all  the  regulation  that  you  can  put 
into  this  law,  and  laws  passed  by  the  State  legislatures,  than  they 
would  be  under  the  unrestrained  activity  of  the  corporation  men  of 
to-day;  because  I  believe  that  corporate  control,  at  its  worst — and 
it  has  been  at  its  worst  hero  and  there  for  a  number  of  vears — hurts 
the  investing  public.  I  come  from  New  England,  and  the  moder- 
ately poor  people  of  New  England  are  in  bad  straits  just  now  by 
reason  of  the  financial  control  of  one  of  the  big  railroad  systems  of 
that  rv'^gion;  and  they  would  have  been  in  mucn  better  shape  if  the 
States  of  New  England  and  the  Federal  Government  had  exercised. 
years  ago,  the  same  power  they  are  exercising  now.  I  think,  by  all 
means,  the  investing  public  as  well  as  the  consuming  public  will  be 
benefited  in  the  long  run  by  the  kind  of  control  we  are  advocating. 
The  one  thing  that  makes  me  seem,  possibly,  to  be  bitter  against 
certain  elements  in  the  management  of  big  business  is  that  they  do 
not  play  fair  among  themselves. 

Mr.  SiNNOTT.  I  want  to  understand  you  correctly,  Doctor,  on 
that  matter  of  conflicting  applications  for  power  and  irrigation 
purposes.  Do  I  understand  you  that  if  an  irrigation  application 
would  possibly  interfere  with  the  development  of  power,  tnen  you 
will  compel  the  irrigation  applicant  to  develop  the  power!  Is 
that  it  ? 

Mr.  SMrrH.  Oh,  no;  I  would  not  go  at  all  as  far  as  that.  There 
are  some  cases  where  the  irrigation  use  of  the  water  is  far  superior 
to  any  power  use,  because  it  goes  to  the  developing  of  homes  on  the 
land. 

Mr.  SiNNOTT.  You  would  not  have  a  hard  and  fast  rule  by  which 
to  determine  in  each  case  ? 

Mr.  Smith.  No.  We  might  destroy  the  possible  use  for  power 
of  that  particular  reservoir  site  or  that  particular  dam  site;  and  yet 
there  are  other  cases,  where  it  comes  to  the  development  of  irriga- 
tion, when  the  region  is  so  high  up  in  the  mountains  that  only  one 
or  two  crops  of  alfalfa  could  be  raised  in  the  course  of  a  year.  Then 
we  might  ngure  that  that  coromunity's  or  the  State's  interest  in  the 
power  development  might  possibly  outweigh  any  irrigation  use. 
teach  case  has  to  be  decided  on  its  own  merits;  and,  as  a  general 
principle,  you  can  not  set  down  that  irrigation  use  is  always  the  iiigher 
use.  In  some  cases,  however,  the  two  can  be  joined  together  so  that 
there  is  a  double  use;  but  in  all  cases  that  is  not  true.  You  can  not 
alwajra  irrigate  with  the  same  water  that  you  use  for  power,  because 
the  power  use  is  a  continuous  use,  in  the  main,  while  irrigation  is  a 
seasonal  use.  But,  to  a  certain  extent,  ranging  from  25  per  cent 
up,  there  can  be  a  double  use. 

Mr.  SiNNOTT.  And  where  that  is  possible,  you  would  compel  the 
irrigator  to  double  that  use  I 
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Mr.  Smith.  To  double  the  use,  and  it  would  be  for  his  own  interest, 
because  the  double  use  would  reduce  the  initial  construction' cost 
which,  of  course,  resolves  itself  into  a  continuous  interest  charge  on 
the  water. 

Mr.  Kent.  That  would  go  right  to  the  question  of  mandatory 
bestowal  of  these  privileges  in  the  proposed  amendment. 

Mr.  SMrrH.  Under  a  mandatory  law  I  do  not  see  how  the  Secre- 
tary of  the  Interior  could  refuse  to  lease  to  a  man  who  might  simply 
wish  to  disregard  the  other  use  and  devote  a  particular  site  to  a 
power  use.  fii  most  cases  it  would  be  rivine  the  power  user  the 
upperhand,  as  we  developed  in  the  Hetch  netcny  case. 

Mr.  Kent.  And  in  the  Lake  Tahoe  case  ? 

Mr.  Smfth.  And  in  the  Lake  Tahoe  case. 

Mr.  SiNNOTT.  I  think  it  would  be  a  pretty  wise  precaution  to  take. 

Mr.  Thompson.  Is  not  this  an  illustration  of  the  fact  we  ought 
not  to  let  these  provisions  m  the  biU  be  too  inflexible  ? 

Mr.  SMrrH.  It  is  simply  tieing  the  hands  of  the  administrative 
officer.  If  you  want  to  put  a  law  on  the  statute  books  which  means 
the  executive  officer  of  this  Government  is  going  into  the  adminis- 
tration of  that  law  with  his  hands  tied  while  the  corporate  interests, 
who  are  going  to  be  pretty  active  in  the  matter,  are  goin^  at  him 
with  hands  untied,  I  think  Congress  would  be  making  a  mistake. 

Mr.  Gbaham.  We  have  not  developed  the  field  far  enough  to 
make  the  provisions  rigid,  anyhow. 

Mr.  Smifh.  We  do  not  know  what  the  morrow  may  bring  forth 
in  some  of  these  mattei-s. 

Mr.  PiEBCE.  Referring  just  for  a  moment  to  the  comments  on  the 
Pendd' Oreille  permit  which  was  included  in  the  document  I  handed 
Judge  Raker  this  morning,  I  would  have  mentioned  it  to  the  cona- 
mittee  at  the  time  I  was  on  the  staud,  but  during  the  time  I  was  testi- 
fying the  Pend  d'Oreille  permit  did  not  come  up  for  discussion  ftnd 
therefore  I  did  not  think  of  it.  But  yesterday  you  did  discuss  the 
Pend  d'Oreille  permit  and,  remembering  I  had  this  document,  I 
handed  it  to  Judge  Raker  because  I  thought  it  might  contain  some- 
thing that  would  be  of  value  to  the  committee.  And  I  want  to  take 
entire  responsibility  for  the  document  as  far  as  Judge  Raker  is  con- 
cerned. 

Mr.  Rakeb.  The  Pend  d'Oreille  permit  was  put  in  the  record  yes- 
terday and  there  are  many,  many  things  in  this,  document  the  com- 
mittee should  act  on.  But  I  do  not  get  behind  anybody's  back; 
these  things  in  here  are  for  the  consideration  of  the  committee  and  I 
am  responsible.  I  am  not  shoving  it  forward  here  for  a  little  public 
notoriety  and  a  little  public  talk;  I  want  to  get  the  facts. 

(Thereupon,  at  1.50  o'clock  p.  m.  the  committee  took  a  recess  until 
2.30  o'clock:  p.  m.) 

AFTER  BECESS. 

The  committee  met  at  the  expiration  of  the  recess. 

The  Chairman.  Dr.  Smith,  whom  we  hoard  from  before  lunch, 
wants  to  put  in  the  record  a  few  words. 

Mr.  Smith.  I  believe  it  was  the  last  question  to  which  I  made  reply, 
a  quecstion  by  Mr.  Kent,  asking  me  if  I  believed  that  regulation 
would  benefit  the  consumer,  and  I  not  only  expressed  my  opinion 
that  it  would  benefit  the  consumer,  but  that  it  would  also  benent  the 
investor.     Of  course,  I  realize  that,  as  I  am  in  the  pubUc  service  and 
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not  in  the  business  world,  some  of  those  ideas  may  be  regarded  as 
theoretical  and  visionary,  so  I  wish  to  supplement  my  personal  be- 
lief in  that  matter  by  a  statement  contained  in  a  circular  letter  1  re- 
ceived this  noon  from  a  banking  house  in  Boston,  in  which  they  call 
my  attention  to  a  certain  public  utUity  bond  in  these  words: 

No  more  bonds  can  be  issued  only  under  the  authority  and  supervision  of  the  railroad 
commission  of  Wisconsin,  acknowledged  to  be  the  best  commission  in  this  country 
for  the  protection  of  both  the  investor  and  consumer  alike. 

Another  banking  house  in  New  York  puts  at  the  head  of  its  bond 
circular  the  folio wmg  statement: 

The  protection  afforded  invested  capital  through  the  operation  of  public  senice 
commissions  is  recognized  as  a  factor  in  favor  of  such  securities.  The  general  attitude 
of  State  |)ublic  service  commissions  is  indicated  in  a  recent  decision  of  the  Public 
Service  Commission  of  Pennsylvania  as  follows: 

**  Vested  right  and  interests  must  be  duly  conserved  and  protected.  The  commie- 
sion  has  no  warrant  to  invite  or  permit  limited  competition  anywhere  unless  the  ar«i 
and  population  served,  the  needs  of  the  community  or  the  prospects  of  the  munici- 
pality, as  based  on  its  growth  and  development,  can  reasonably  show  that  the  public 
welfare  demands  it.  This  principle  of  protection  must  be  extended  to  the  public 
utility  to  the  end  that  the  indiviaual  citizens,  who  have  invested  in  its  plant  equip- 
ment in  good  faith,  may  be  duly  protected  in  their  investments." 

STATEMENT  OF  MB.  0.  C.  MEBBILL,  CHIEF  ENOHSTEEB,  DE- 
PABTMENT  OF  AGBICULTirBE,  FOBEST  SEBVICE,  WASH- 
INGTON, D.  C.  .  • 

The  Chairman.  You  may  proceed.  You  had  better  give  your  full 
Dame  to  the  reporter. 

Mr.  Merrill.  O.  C.  Merrill. 

The  Chairman.  What  is  your  official  position  ? 

Mr.  Merrill.  Chief  engineer,  Department  of  Agriculture,  Forest 
Service. 

I  may  say,  Mr.  Chairman,  that  I  have  been  engaged  in  water-power 
work,  both  with  the  Government  and  with  private  concerns,  since 
early  in  1906.  My  first  experience  in  water-power  work  was  in  the 
West  as  an  enpneer  for  the  Oregon  Railroad  &  JNavigationCo.,en.o'aeed 
in  the  investigation  of  water  powers  in  California,  Oregon,  and  Wash- 
ington for  that  corporation,  and  in  the  preparation  of  reports  and 
estimates  of  developments  that  the  company  had  in  mind  for  the 
purpose  of  electrifying  certain  sections  of  its  road. 

In  May,  1909,  1  was  appointed  in  the  Forest  Service  to  make  a 
special  study  of  water-power  development  in  the  State  of  California. 
Ihad  scarcely  gotten  started  in  this  work  when  it  became  nocessar? 
for  me  to  take  up  the  duties  of  district  engineer  of  the  Forest  Service, 
in  California,  and  I  thereafter  was  engaged  on  general  watei^j)ower 
work  for  the  service  in  that  State.  In  May,  1910,  I  was  appointed 
chief  enguieor  of  the  Forest  Service,  and  since  that  date  have  nad  Uie 
immediate  administration  and  technical  supervision  of  the  wate^ 
power  developments  that  are  under  the  jurisdiction  of  the  Depart- 
ment of  Agriculture. 

You  have  had  related  to  you  more  or  less  of  the  history  of  water- 
power  development  in  the  United  States.  In  point  of  years  it  is  a 
new  industry;  in  extent  of  development  it  is  an  old  one.  The  first 
commercially  successful  alternatmg-current  plant  in  the  world, 
generating  single-phase  current  at  3,000  volts  and  transmitting  it 


WATER  POWEE  BILL.  378 

at  that  voltage  for  about  3  mileS;  was  put  into  operation  at  Ames, 
Colo.,  in  1890,  antedating  by  about  a  year  the  famous  Frankfort- 
Lauflfen  experiments  in  Germany.  In*  1892  the  first  transmission 
with  stepped-up  voltage  was  put  into  operation  over  some  14  miles 
of  line  from  the  San  Antonio  plant  in  southern  California,  and  in 
the  following  year  the  first  polyphase  plant  began  operation  at 
Redlands,  Cal.  Since  that  time — a  period  of  scarcely  more  than 
20  years — we  have  had   a  remarkable  development  of  electrical 

Eower,  not  only  iathe  degree  to  which  the  industry  has  been  extended, 
ut  also  in  the  improvements  which  have  been  made  in  the  hydraulic 
and  electrical  machinery,  until  at  the  present  time  electrical  equip- 
ment at  least  has  very  nearly  reached  the  limit  of  efficiency. 

The  first  act  under  which  rights  of  way  for  water-power  develop- 
ment were  granted  on  the  public  lands  of  the  United  States  was 
approved  on  May  14,  1896.  That  act  is  similar  in  its  nature  to  the 
act  which  has  been  discussed  here  before  you,  the  act  of  February 
15,  1901.  Two  years  later,  on  May  11,  1898,  an  amendment  was 
passed  to  the  irrigation  act  of  March  3,  1891,  which  allowed  the  use 
of  rights  of  way,  intended  primarily  for  irrigation,  for  the  develop- 
ment of  electrical  power,  and  three  years  later  than  that,  on  Febru- 
ary 15,  1901,  was  passed  the  act  now  in  force  and  under  which  prac- 
tically all  of  the  water-power  development  on  public  lands  has  taken 
place. 

By  the  act  of  February  1,  1905,  the  national  forests  were  trans- 
ferred to  the  Department  of  Agriculture,  and  shortly  after  that 
date  the  first  attempts  were  made  to  exercise  any  governmental 
regulation  of  consequence  over  the  use  of  r^ts  of  way  upon  the 
public  lands  for  water-power  purposes.  The  first  regulations, 
issued  on  July  8,  1901,  were  very  simple  in  character,  requiring 
hardly  more  than  the  filing  of  a  map  and  field  notes  of  survey. 
These  regulations  had  proven  unsatisfactory  in  many  respects. 
The  first  duty  that  devolved  upon  me  when  I  entered  the  Forest 
Service  was  to  take  up  the  question  of  the  regulations  which  ought 
to  be  adopted  in  handling  the  water-power  problems  of  the  depart- 
ment. In  doing  this  I  did  not  trust  to  my  own  experience  ana  my 
own  opinions.  I  and  other  members  of  the  department  took  up 
the  matter  in  detail  with  engineers,  bankers,  and  lawyers,  botn 
East  and  West,  with  such  men  as  John  R.  Freeman,  of  Providence, 
R.  I.;  Prof.  Swain,  at  that  time  in  the  Massachusetts  Institute  of 
Technology;  with  Prof.  Marx,  of  Leland  Stanford  University,  who 
is  a  well-Known  engineer  of  the  Pacific  coast;  with  bankei-s  in  New 
York  and  Boston,  among  whom  was  the  firm  represented  at  this 
hearing  by  Mr.  Willcox,  and  many  others,  in  an  endeavor  to  secure 
information  upon  which  to  draft  regulations  giving  reasonable 
control  over  the  situation,  and  at  the  same  time  not  imposing  anv 
unnecessary  restrictions  upon  applicants  for  permits  for  the  devel- 
opment of  power.  These  regulations  have  been  amended  in  detail 
smce,  but  not  in  principle. 

As  tho  matter  is  now  handed  by  both  dcpartmonts---b'^twocn  whom 
thoro  is  no  essential  diffonncr'  in  regulations  or  in  the  method  of 
handling  applications — a  doubl'  p.^rmit,  or,  rather^  two  separate  per- 
mits are  issued.  This  answers  an  objection  which  was  rais(d  by 
Mr.  Finney,  I  b'^lieve,  and  some  others  in  this  hearing,  with  respect 
to  the  amount  of  investment  that  must  be  made  before  there  is  any 
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chance  of  securing  a  permit  or  of  being  certain  that  one  can  be 
secured.  We  issue  first  what  we  call  a  pivliininary  permit,  upon  the 
simplest  showing  of  what  the  company  intends  to  do — a  mere  line 
map  that  will  indicate  tlie  section  of  tlie  country  that  the  company 
proposes  to  make  its  investments  in.  This  permit  is  issued  in  order 
that  the  applicant  may  be  prot^  ctod  against  subsequent  parties  who 
might  acquire  adveree  rights,  following  precisely  the  metnods  of  pri- 
ority of  time  in  the  appropriation  of  lands  in  the  Western  States 
under  the  mining  laws  and  in  the  appropriation  o(.  water  under  the 
water  laws.  Under  this  preliminary  permit  we  grant  such  tunc  as 
seems  necessary  to  make  surveys  and  any  other  investigation  that  is 
desirable,  and  even  for  making  financial  arrangements.  The  period 
depends  upon  the  circumstances.  Usually  it  is  about  a  year.  In 
certain  cases  where  the  amount  of  investment  necessarily  is  largo,  it 
lias  been  extended  to  three  years.  The  permittee  is  required,  on  or 
before  the  date  of  termination  of  the  permit,  to  file  maps  and  plans 
of  its  proposed  development,  and  upon  those  maps  and  plans,  and 
upon  tne  studies  made  by  our  engineers,  we  determine  the  conditions 
of  the  final  permit  in  accordance  with  general  regulations  issued  under 
the  law.  After  this  final  permit,  as  we  call  it,  is  iasued  sufficient  time 
is  granted  the  permittee  to  do  any  necessary  preliminary  work,  such 
as  the  construction  of  roads  and  trails,  etc.     The  time  which  is 

f ranted  for  this  purpose  varies  from  six  months  to  two  or  three  years, 
'hereafter  the  permittee  is  required  to  construct,  with  reasonable  dil- 
igence, and  complete  within  the  time  named  in  the  permit.  And  I 
may  add  that  the  time  grantc^d  in  the  preliminary  permit  and  the 
dates  for  beginning  construction  and  complet'mg  construction  under 
the  final  permit  are,  in  9  cases  out  of  10,  the  periods  which  are  re- 
quested by  the  permittees  themselves.  It  is  only  when  we  believe 
an  applicant  is  asking  for  an  unreasonable  time  or  is  not  acting  in 
good  faith  that  we  do  not  give  him  what  he  asks  in  this  respect.  This 
will  answer  the  obj'^ction  raised  by  Mr.  Finney,  that  it  may  bo  neces- 
sary to  invest  millions  of  dollars  in  engineering  work  before  an  appli- 
cant can  know  whether  he  wUl  secure  a  permit.  A  priority  right  may 
be  secured  without  any  investment,  and  only  under  extraordinary 
circumstances,  an  instance  of  which  has  not  yet  arisen,  would  there 
be  failure  to  grant  a  final  permit  to  a  man  who  had  complied  with  the 
conditions  of  his  preliminary  permit. 

I  wish  to  read  you  briefly  what  tho  requirements  are  under  a 
permit  issued  by  either  department.  In  the  administration  of 
water-power  sites  the  departments  grant  to  applicants:  First,  a  form 
of  permit  which  enables  them  to  maintain  their  prioritits  while 
making  such  surveys  and  invt^stigations  as  are  necessary  to  dete> 
mine  me  feasibility  of  the  project  being  considered;  second,  after 
investigations  have  been  completed  a  form  of  permit,  which  allows 
the  construction  and  operation  of  reservoirs,  conduits,  and  power 
houses  and  transmission  lines,  or  any  other  structures  necrssary  in 
power  development;  third,  sicurity  of  tenure  to  the  extent  that 
it  can  be  granted  under  the  law,  by  strictlv  observing  the  letter  and 
the  spirit  of  the  permits  issu(  d  and  revoking  them  only  for  cause 
and  after  full  opportunity  has  been  given  to  make  any  showing 
why  such  action  should  not  bo  taken. 

The  Chairman.  Do  you  give  them,  at  the  time  you  issue  a  permit, 
a  form  that  they  will  later  nave  to  subscribe  to  if  they  go  ahead! 
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Mr.  Merrill.  They  subscribe  to  it,  Mr.  Chairman,  before  they  get 
it.    That  is,  the  conaitions  are  all  arranged  ahead  of  time. 

The  Chairman.  Are  they  arranged  at  the  time  of  issuance  of  the 
preliminary  peimit? 

Mr.  Merrill.  At  the  time  they  secure  the  preliminary  permit 
they  know  the  conditions  which  will  be  put  into  the  find  or  per- 
manent permit. 

The  Chairman.  So  they  do  know  in  advance  precisely  what  they 
have  to  do  and  precisely  what  terms  they  offer  to  a  loan  company  in 
order  to  get  money  ? 

Mr.  Merrill.  They  do. 

The  Chairman.  So,  so  far  as  that  one  thing  is  concerned,  there  is 
no  trouble  about  that,  is  there  ? 

Mr.  Merrill.  There  has  not  been  any  question  raised. 

The  Chairman.  There  has  been  no  serious  objection  to  that, 
particularly? 

Mr.  Merrill.  There  has  not. 

The  Chairman.  The  main  objection  has  been  that  you  could 
come  along  in  a  moment  and  cut  their  head  off. 

Mr.  Merrill.  What  I  have  just  said  in  respect  to  security  of 
tenure  I  shall  take  up  after  a  while  in  more  detail.  I  will  merely 
state  here  that  the  departments  endeavor  to  give  security  of  tenure 
by  strictly  observing  the  terms  of  the  permits,  revoking  them  only 
for  cause  and  after  full  opportunity  has  been  given  to  make  any 
showing  that  such  action  should  not  be  taken. 

The  Chairman.  The  regulations  provide  notice  of  that,  do  they 
not? 

Mr.  Merrill.  They  require  notice  in  every  instance. 

The  Chairman.  Hfas  there  been  much  complaint  as  to  the  suffi- 
ciency of  the  hearing  imposed  or  afforded?  Have  you  had  any 
trouble  about  that  ? 

Mr.  Merrill.  No,  we  have  not,  Mr.  Chairman;  I  do  not  recall 
that  anybody  has  raised  any  objection  or  that  there  has  ever  been 
any  complaint  made  that  all  the  hearings  which  any  applicant  or 
permittee  might  desire  were  not  granted. 

The  CHAiRBfAN.  There  is  some  testimony  in  the  record  that  some 
projects  have  been  rather  summarily,  as  the  witnesses  said,  revoked. 

Mr.  Merrill.  Yes. 

The  Chairman.  Now,  can  you  tell  us  how  much  of  a  hearing  was 
given  before  those  revocations  were  taken  ? 

Mr.  Merrill.  I  want  to  make  this  statement  in  regard  to  that, 
Mr.  Chairman:  What  I  said  just  now  is  with  respect  to  present 
regulations  and  the  present  position  of  the  department.  The  revo- 
cations, a  list  of  which  was  mtroduced  by  Mr.  Willcox,  were  made 
on  March  2,  1909.  Those  permits  had  been  issued  at  an  earlier  date 
by  the  Secretary  of  the  Interior  and  were  indorsed  thus: 

The  use  of  the  right  of  way  shown  on  this  map  is  hereby  permitted  in  accordance 
with  the  provisions  of  the  act  of  February  15, 1901  (31  Stat.,  790),  and  the  regulations 
present  or  future,  thereunder,  to  the  extent  only  of  the  grounds  occupied  by  the 
structures  and  50  feet  on  each  side  of  the  marpiinal  limits  thereof,  on  condition  that 
the  applicant  constructs  and  maintains  suitable  bridges  or  crossings  wherever  the 
right  of  way  at  all  interferes  with  the  use  of  existing  trails  and  roads  or  those  which 
may  hereafter  be  built  by  or  under  the  direction  of  the  forest  officers. 

On  March  2,  1909,  there  was  revoked,  under  the  provisions  of  that 
indorsement,  some  25  water-power  permits,  but  at  tne  same  time  and 
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concurrently  with  the  letter  of  revocation  went  a  statement  to  the 
ofl&cer  who  should  present  the  order  of  revocationr  to  the  permittee, 
that  the  revocation  would  not  go  into  effect  until  July  1  succeeding. 

The  Chairman.  What  year  was  that? 

Mr.  Merrill.  1909.  Instructions  were  also  issued  that  prior  to 
July  1  there  should  be  submitted  to  the  permittee  for  his  signature 
a  permit  of  the  standard  form  then  issued  by  the  department,  and 
that  in  case  any  investment  had  been  made  on  the  strength  of  the 
indorsement  of  the  Secretary  of  the  Interior  on  the  original  maps,  the 
charges,  which  ordinarily  ran  from  2  cents  to  32^  cents  per  thousand 
kilowatt  hours,  should  not  be  greater  than  2  cents  per  tbousand  kilo- 
watt hours  for  26  years. 

The  Chairman.  Where  they  had  made  any  investment  at  all? 

Mr.  Merrill.  Any^nvestment  at  all,  under  the  provisions  of  the 
original  approval. 

I  have  here,  Mr.  Chairman,  a  statement  with  respect  to  each  of 
these  revocations. 

The  Chairman.  Showing  what  had  been  done  on  them  in  the  way 
of  investment  ? 

Mr.  Merrill.  Showing  what  had  been  done. 

The  Chairman.  And  what  hearing  had  been  had  with  reference 
to  them,  if  any  ? 

Mr.  Merrill.  It  is  my  impression  that  no  hearing  was  had. 

The  Chairman.  I  see.  But  you  say  that  in  March  vou  served 
notice  on  them  that  on  or  before  July  1  they  would  have  the  privilege 
of  entering  into  another  contract  which  you  would  submit  to  them? 

Mr.  Merrill.  Yes. 

The  Chairman.  And  if  they  did  not  do  that,  I  presume  the  notice 
ran  tliat  they  would  be  canceled. 

Mr.  Merrill.  I  do  not  recall,  but  I  will  file  a  copy  of  the  notice. 

The  Chairman.  Very  well. 

Mr.  Merrill.  I  wish  to  call  attention  to  the  words  in  the  indorse- 
ment written  on  the  original  map,  that  the  approval  was  subject  to 
the  regulation,  present  or  future,  under  the  act,  and  that  the  form 
of  the  permit  which  was  to  supersede  those  revoked,  was  in  accordance 
with  the  regulation  then  in  effect.  Furthermore,  in  several  instances 
in  which  negotiations  with  the  permittees  did  not  result  in  the  signa- 
ture of  a  permit  by  July  1 ,  in  fact  in  every  instance  where  it  did  not, 
a  temporary  permit  was  thereupon  issued  so  that  there  shoidd  be  no 
time  in  which  the  permittee  would  be  without  authority  to  make  use 
of  the  pubUc  lands. 

The  Chairman.  A  temporary  permit  was  issued  to  whom  ? 

Mr.  Merrill.  To  the  permittee,  whose  original  permit  had  been 
revoked  by  the  order  of  March  2,  1909. 

The  Chairman.  Another  t^^mporary  permit  ? 

Mr.  Merrill.  Another  U^mporary  permit  aftor  July  1. 

The  (Chairman.  Extending  his  time  how  far? 

Mr.  Merrill.  Until  conditions  could  bo  arranged  under  the  regular 
form  of  contract. 

I  wish  to  put  the  forms  of  permit  into  the  record,  together  with 
certain  data  conc<»rning  tlie  revoked  permits. 

The  Chairman.  Without  obji^ction  that  will  be  admitted. 

(The  papers  ref^red  to  will  be  found  as  Exhibit  Q  in  the  appendix.) 
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The  Chairman.  Now,  let  me  ask  you  what  per  cent  of  these  25 
permits  that  you  revoked  had  actually  made  any  expenditures  at  all? 

Mr.  Merrill.  Thirteen  out  of  a  list  of  25. 

The  Chairman.  Thirteen  of  them  had  ? 

Mr.  Merrill.  Thirteen  of  them  had  some  investment,  either 
partial  or  full. 

The  Chairman.  Did  they  lose  their  investment  by  reason  of  this 
revocation  ? 

Mr.  Merrill.  They  did  not. 

The  Chairman.  You  did  issue  them  a  permit  ? 

Mr.  Merrill.  Wo  issued  them  a  regular  form  of  permit  when  the 
terms  had  been  agreed  to  by  July  1,  otherwise  a  temporary  form. 
Actual  permanent  revocation  finally  took  eflfect  only  in  those  instances 
where  permittees,  after  years  of  ineffectual  attempt  to  come  to  agree- 
ment, absolutely  refused  to  sign  any  form  of  permit  whatever. 

The  Chairman.  You  did  not  revoke  any  as  long  as  they  were 
trying  to  negotiate  and  trying  to  get  together? 

Mr.  Merrill.  Notone. 

The  Chairman.  Not  a  one  i 

Mr.  Merrill.  Not  one,  so  far  as  I  have  been  able  to  learn. 

Mr.  Thompson.  How  many  of  them  refused  ? 

Mr.  Merrill.  I  can  only  pick  these  out  by  names  as  I  go  through. 
The  Telluride  Power  Co.  was  one  and  the  Contral  Colorado  Power  Co. 
another.  Both  discs  are  now  in  litigation.  Tiie  Nevada-California 
Power  Co.  long  declined  to  come  to  an  agreement;  in  fact,  a  permit 
was  not  finally  issued  until  November,  1912.  Meantime  the  plants 
had  been  Ln  operation  as  though  the  original  permit  had  not  been 
revoked.  The  two  first-named  appear  to  be  the  only  ones  that  have 
consistently  refused  to  accept  permits. 

I  wish  to  say  further  that  in  many  casrs  shown  on  the  list  no  con- 
struction had  ever  been  attempted.  In  several  instances  th?  proj- 
ects had  actually  been  abandoned,  in  a  few  cases  construction  had 
been  started,  and  in  others  constniction  had  been  completed.  I  wish 
to  say  this,  that  personally  I  think  the  action  was  unnecessary,  and 
that  it  has  had  a  bad  effect.  . 

The  Chairman.  You  mean  the  revocation  ? 

Mr.  Merrill.  Yes;  for  this  reason,  that  the  conditions  under  which 
the  original  permit  was  granted,  as  I  have  read  to  you  here,  would  have 
provided  for  any  regulation  that  was  necessary  under  agreements 
then  in  effect. 

The  Chairman.  What  brought  about  those  revocations, Mr. Merrill  f 

Mr.  Merrill.  What  brought  them  about  ? 

The  Chairman.  Yes. 

Mr.  Merrill.  The  feeling,  as  I  understand  it — because  this  hap- 
pened before  I  entered  the  service — that  here  were  certain  permittees 
who  were  operating  on  the  public  lands  under  conditions  which  were 
not  granted  under  existing  departmental  regulations,  and  as  a  mat- 
ter of  justice  to  new  permittees,  the  old  permittees  should  be  put  upon 
the  same  basis. 

The  Chairman.  That,  under  your  regulations  and  procedure,  they 
used  as  a  club  to  beat  you  with  ?. 

Mr.  Merrill.  We  have  had  it  waved  over  our  heads  ever  since. 
Since  I  have  been  in  the  department  I  have  personally  insisted,  as- 
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have  the  othor  merab'^rs  of  the  department,  that  under  no  circum- 
stances would  we  revoke  any  permit  for  other  than  a  breach  of  con- 
ditions, and  then  only  after  full  hearing  had  been  granted. 

Mr.  Raker.  In  that  connection,  Mr.  Merrill,  have  you  copies  of 
the  original  permits  that  were  granted  to  these  several  individuab 
and  companies  that  you  have  given  a  list  of  here  ? 

Mr.  Merrill.  The  only  permit  was  the  indorsement  on  the  map 
that  I  read  to  you.     It  will  appear  when  it  goes  into  the  record. 

Mr.  Raker.  The  new  permits  required  tliat  you  put  up  to  them  to 
accept  or  the  permit  that  they  had  would  be  revoked.  Is  that  in 
this  record  also  ? 

Mr.  Merrill.  Yes. 

Mr.  Raker.  If  it  is  there,  that  settles  it. 

Mr.  Merrill.  The  temporary  permit  is  there.  That  was  issued  on 
July  1.  But  I  am  in  doubt,  witn  respect  to  the  form  of  permit  that 
was  put  up  afterwards. 

The  Chairman.  Will  you  supply  that  ? 

Mr.  Merrill.  I  will  supply  that. 

The  Chairman.  I  should  tnink  that  would  be  very  valuable.  You 
did  not  increase  the  charges  in  the  second  permit  over  what  they  had 
been  in  the  fii-st  ? 

Mr.  Merrill.  I  do  not  understand  you. 

The  Chairman.  Was  there  any  increase  in  the  charges  in  these 
rules  and  regulations  in  the  second  permit  which  you  were  to  give 
them,  over  and  above  the  first  permit,  which  they  had  ? 

Mr.  Merrill.  The  permit  which  they  had,  which  consisted  of  the 
indorsement  of  the  Secretary  of  the  Interior  on  the  map,  carried  no 
charge  whatever.  The  new  permits  which  were  being  issued  by  the 
department  at  that  time  did. 

The  Chairman.  In  addition  to  that,  were  there  new  conditions  and 
new  regulations  required  of  them  under  the  second  permit  ? 

Mr.  Merrill.  The  first  permit  merely  stated  that  the  ri^ht  was 
granted  subject  to  regulations  existing,  present  or  future.     The  new 

?ermit  recited  the  regulations  wliich  tiiey  were  to  be  subject  to. 
hat  is  the  difference.  The  original  permit  was  subject  to  change  as 
the  general  regulations  might  change,  and  the  second  permit  was  not 
subject  to  such  change,  but  only  to  the  conditions  oi  the  permit  as 
written. 

The  Chairman.  Is  there  any  written  instrument  other  than  that 
original  notation  ? 

Mr.  Merrill.  No. 

The  Chairman.  That  was  the  only  thing  that  was  done?  I  sup- 
pose you  entered  that  up  on  the  tract  books. 

Mr.  Merrill.  I  presume  so.  It  was  the  customary  indorsement 
that  was  made  on  the  maps  before  the  act  of  1901. 

The  Chairman.  How  fully  does  such  a  notation  as  that,  under  the 
law,  segregate  the  land  ?    Is  it  a  complete  segregation  ? 

Mr.  Merrill.  Do  you  mean  that  it  segregated  the  land  to  such  an 
extent  that  other  applicants  could  not  apply  ? 

The  Chairman,   i  os. 

Mr.  Merrill.  I  am  not  certain  about  that,  Mr.  Chairman.  1 
think  it  was  not  at  that  time  the  practice  of  the  Interior  Department 
to  list  those  revocable  permits  or  liceases  on  the  tract  books  since 
they  were  considered  subject  to  superior  rights,  such  as  easements, 
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which  might  be  initiated  subsequently  to  the  issuance  of  permit.  At 
the  present  time  it  is  my  understanding  that  they  do  list  them. 
These  permits  that  were  issued  under  the  act  of  1901  are  in  law  mere 
licenses. 

The  CuAiRMAN.  It  seems  that  water  power  must  hare  been  very 

much  in  its  infancy  to  have  proceeded  on  so  brief  a  notation  as  that. 

Mr.  Merrill.  You  will  recall  that  this  act  was  passed  in  1901. 

The  first  development  was  in  1890,  and  this  was  in  1901 — 11  years 

after. 

The  Chairman.  I  presume  the  view  of  the  department  was  that  that 
notation  was  so  flimsy,  that  segregation  was  perhaps  so  inadequate, 
that  they  felt  the  need  of  promulgating  something  more  substantial, 
which  they  put  up  to  the  power  people  in  the  way  of  a  contract  more 
substantial.     Is  that  it? 
Mr.  Merrill.  It  certainly  was  more  substantial. 
Mr.  Raker.  The  first  regulations  were  issued  when,  Mr.  Merrill? 
Were  they  issued  in  1901  or  1902  ? 

Mr.  Merrill.  The  first  regulations  under  this  act  were  issued  by 
the  Department  of  the  Interior  on  July  8,  1901. 
Mr.  ftAKER.  When  were  these  permits  revoked  ? 
Mr.  Merrill.  On  March  2,  1909. 

Mr.  Raker.  Was  there  a  new  set  of  regulations  promulgated  before 
1909? 

Mr.  Merrill.  There  were  regulations  issued  in  1908  by  the  Depart- 
ment of  Agriculture,  covering  apphcations  under  the  act  of  1901  in 
national  forests,  and  it  was  under  the  provisions  of  those  regulations 
that  the  new  permits  were  issued. 

I  wish,  Mr.  Chairman,  to  explain  this  pretty  fully,  because  this 
matter  has  been  brought  up  times  without  number  without  a  rea- 
sonable explanation  of  the  orirjinal  conditions  or  of  the  subsequent 
action  of  tne  department.  Whatever  may  be  said  about  aTiy  revo- 
cation made  at  that  time,  the  action  has  not  been  repeated,  and  it 
has  been  the  fixed  policv  of  the  department  ever  since  1  have  known 
anything  about  its  work  to  insist  upon  the  integrity  of  its  permits. 
We  have  permits  now  outstanding  which  provide  for  no  regulation 
and  no  charge  at  all,  and  they  will  stand  so  long  as  the  permittees 
care  to  hold  them. 

Continuing  what  I  had  started  to  say  with  respect  to  the  depart- 
ment's policy  concerning .  water  power.  In  the  administration  of 
water  power  the  department  has  required : 

First,  ^hat  the  applicant  make  a  showing  in  the  form  of  maps  and 
plans  of  the  extent  and  character  of  the  proposed  development. 

Second.  That  power  sites  shall  not  be  held  without  use,  but  that 
construction  shall  begin  within  a  reasonable  time  and  be  prosecuted 
with  reasonable  diligence,  and  that  the  plant  be  operated  continu- 
ouslv  after  completion. 

Third.  That  the  permittee  pay  a  small  annual  rental  which  is  no 
more  than  sufficient  to  pay  a  reasonable  share  of  the  cost  of  admin- 
istration of  the  national  forest.  This  rental  is  determined  in  advance 
and,  except  for  the  possibility  of  readjustment  every  10  years,  is 
fixed  for  tne  life  of  the  permit.  It  is  not  necessary  to  call  upon  the 
permittee  for  information  annually,  but  both  the  Government  and 
the  permittee  know  what  the  amount  of  the  rental  will  be  for  years 
in  advance. 
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The  Chaikman.  Of  course,  that  means  readjustment  of  the  rates 
does  it  not? 

Mr.  Merrill.  Readjustment  of  rates  of  rental. 

The-  Chairman.  So  it  would  mean  that  that  lease  is  for  a  lO-year 
term,  would  it  not? 

Mr.  Merrill.  Yes.    I  wiU  discuss  that  in  a  moment. 

The  Chairman.  Very  well. 

Mr.  Merrill.  Fourth.  That  the  permittee  protect  telephone  and 
telesrraph  lines  when  crossed  by  his  power  transmission  lines;  that 
he  clear  the  lands  occupied;  tnat  he  dispose  of  brush  ana  refuse, 
that  he  rebuild  or  repair  roads  and  trails  which  are  destroyed  or 
injurea,  and  that  he  furnish  assistance  in  fire  fighting. 

Fifth.  That  the  permittee  pay  for  timber  cut  or  d^troycd,  and  for 
damage  to  lands  or  other  property  of  the  United  States;  that  he 
agree  to  indemnify  the  United  States  against  any  UabiUty  for  dam- 
ages on  account  of  the  occupancy  of  the  pubUc  lands;  and  that  he 
wiU  noi  discriminate  against  the  United  States  in  the  sale  of  power 
generated  under  permit. 

Sixth.  That  the  permittee  will  abide  by  reasoable  local  regulation 
of  rates  and  of  service;  that  he  will  not  attempt  to  put  any  valua- 
tion upon  his  permit  in  any  proceedings  for  fixing  rates  or  service;  and 
that  upon  receipt  of  fair  remuneration  he  will  transfer  his  permit 
and  the  properties  upon  the  pubUc  lands  to  any  municipality  which 
the  Secretary  may  designate,  provided  such  municipality  has  the 
right  to  condemn  rls  properties  and  the  desire  to  do  so. 

The  department  further  reserves  the  right — 

One.  To  require  the  permittee  to  install  meters  for  measuring  the 
current  generated  or  water  used,  to  open  his  books  for  inspection,  to 
establish  an  approved  system  of  accounting,  and  to  make  annual 
reports  of  his  water-power  business. 

Two.  In  the  absence  of  local  regulation  and  upon  demand  by  the 
customers  of  the  permittee  to  fix  the  prices  at  which  power  niay  be 
sold  and  the  character  of  the  service  which  must  be  rendered.  This 
wiU  be  done,  however,  only  after  a  fuP  examination  and  hearing. 

The  Chairman.  That  last,  of  course,  is  a  pretty  vague  provision 
for  the  permittee.     I  suppose  they  will  object  to  that. 

Mr.  Merrill.  No;  they  do  not. 

The  Chairman.  Have  they  not  ? 

Mr.  Merrill.  It  may  be  strange  to  say,  -but  they  have  not. 

The  Chairman.  I,  personally,  would. 

Mr.  Merrill.  I  have  stated  to  you  the  general  requirements  that 
are  imposed  now  under  permits  issued  by  the  departments,  in  order 
that  you  may  understand  the  manner  in  which  and  the  degree  to 
which  these  matters  have  been  developed,  even  under  the  present 
legislation,  and  how  the  main  features  contained  in  the  bill  now 
before  you  have  been  worked  out  to  a  considerable  dc^ee  in  the 
handling  of  water  powers  under  the  present  law. 

I  sha-ll  speak  briefly  now  concerning  the  amount  of  water  power  in 
the  United  States. 

Mr.  Kaker.  Before  you  go  on  with  that,  there  is  one  question  I 
would  ask  you:  In  addition  to  the  regulation,  in  most  instances  you 
require  them  to  maintain  and  keep  up  weirs  for  measurement  of 
water  1 
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Mr.  Merrill.  That  is  not  a  universal  requirement ;  it  is  one  that  the 
Secretary  may  impose,  if  we  need  the  records. 

Mr.  Raker.  Does  not  that  apply  to  all? 

Mr.  Merrill.  It  is  not  what  you  might  call  a  mandatory  pro- 
vision, because  the  pemdts  read  that  the  Secretary  may  do  so  or 
not  according  to  circumstances.  It  was  drawn  in  that  form  so  that 
it  might  not  be  necessary  to  require  weirs  where  the  expense  of 
installation  would  be  more  than  the  importance  of  the  records  would 
warrant. 

Various  estimates  have  been  made  of  the  amount  of  developed  and 
undeveloped  water  power  in  the  United  States,  as  you  have  heard  in 
this  hearing.  The  total  has  been  variously  stated  by  different  esti- 
mators from  20,000,000  to  200,000,000  horsepower.  Of  course,  the 
20,000,000  estimate  was  made  by  men  who  are  very  conservative,  and 
the  200,000,000,  by  men  who  are  very  optimistic.  My  own  judgment 
will  agree  closely  with  the  figures  given  to  you  by  Mr.  Stillwt  11.  He 
stated  about  35,000,000.  The  figures  which  T  had  prepared  for  sub- 
mission in  ihis  hearing  total  28,000,000.  Whether  the  total  is  that 
or  some  other  figure  depends  upon  whether  you  consider  the  power 
that  could  be  developed  at  the  present  time  in  the  present  state  of 
the  .industry,  or  whether  you  consider  some  problematical  amount 
at  some  distant  future  under  conditions  that  do  not  obtain  at  the 
present  time. 

The  Chairman.  Mr.  Stillwell  is  an  engineer  of  pretty  wide  expe- 
rience? 

Mr.  Merrill.  Mr.  Stillwell  is,  and  I  would  say,  parenthetically, 
that  I  would  subscribe  to  99  per  cent  of  what  he  said. 

The  Chairman.  He  made  a  verv  good  impression  upon  me. 

Mr.  Merrill.  Yes,  he  is  an  able  engineer  and  has  had  a  large 
experience. 

The  distribution  which  I  have  prepared  upon  the  basis  of  28,000,000 
horsepower  is  approximately  as  follows: 

The  North  Atlantic  States,  2,200,000  horsepower,  or  7.9  per  cent 
of  the  total. 

The  South  Atlantic  States,  2,300,000  horsepower,  or  8.2  per  cent. 

The  North  Central  States,  1,700  000  horsepower,  or  6  per  cent. 

The  South  Central  States,  1,500,000  horsepower,  or  5.3  per  cent. 

The  Western  States,  20,400,000  horsepower,  or  72.6  per  cent. 

Whatever  we  may  take  as  a  total,  whether  it  be  the  28,000,000  or 
«rhether  it  be  200,000,000,  the  distribution  ill  be  closely  in  those 
percentages. 

Mr.  Kent.  That  includes  the  navigable  waterways  ? 

Mr.  Merrill.  Yes. 

There  are  national  forests  which  contain  water-power  sites  in  each 
of  the  Western  States,  and  also  in  Arkansas,  Minnesota,  and  South 
Dakota.  The  three  States  named  are  estimated  to  contain  about 
400,000  horsepower,  making  a  total  for  the  entire  group  of  20,800,000 
horsepower,  or  74  per  cent  of  the  total  water  power  of  the  Lnited 
States.  The  estimated  total  within  the  national  forests  themselves 
in  this  ^oup  of  States  is  11,700,000  horsepower,  or  56  per  cent  of  the 
total  within  the  group,  and  42  per  cent  of  the  total  witnin  the  United 
States. 

Since  the  year  1890,  when  the  first  plant  was  built,  up  to  the  present 
time  development  has  gone  along  rapidly,  and  there  has  been  consid- 
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erable  consolidation  of  water  power.  This  may  be  said  irrespective 
of  what  we  consider  the  tendency  or  the  residt  of  such  consolidation 
will  be.  Three  elements  have  entered  into  this  consolidation,  or 
there  are  three  means  by  which  it  has  been  effected.  These  are  con- 
trol of  the  power  sites;  control  of  the  markets;  and  control  of  the 
sources  of  credit. 

There  is  too  much  water  power  in  the  Western  States  for  anyone 
concern  to  secure  a  monopoly  by  control  of  the  sites  themselves.  The 
most  fruitful  means  of  securing  control  is  to  secure  control  of  the 
market. 

The  Chairman.  That  is  by  franchise  ? 

Mr.  Mebbill.  No,  only  by  means  of  franchises,  but  by  having  such 
a  ^ip  on  the  market  that  nobody  else  can  get  in  as  a  business  propo- 
sition. 

The  Chairman.  But  it  could  be  done  by  means  of  the  franchise  ! 

Mr.  Mebbill.  No,  this  is  even  assuming  that  a  competitor  coidd 

fet  a  franchise;  that  there  will  be  no  question  about  the  franchise, 
t  would  be  my  judgment,  for  example,  that  with  anything  less  than 
$10,000,000  to  $20,000,000  to  start  with  it  would  be  as  impossible  to 
break  into  the  San  Francisco  market,  now  controlled  by  the  Pacific 
Gas  &  Electric  Co.,  as  to  grow  bananas  in  the  Klondike. 

The  Chaibman.  Will  not  the  Hetch  Hetchy  project  enable  the 
people  of  San  Francisco  to  compete  with  that  company,  with  the 
power  that  they  can  get  there  ? 

Mr.  Merrill.  That  will  enable  them  to  do  it,  but  it  can  not  be  done 
by  private  capital. 

Mr.  Kent.  Is  it  not  reasonable  and  necessary  that  there  should  be 
a  monopoly,  and  is  there  any  possible  economy  that  would  result 
from  a  duplication  of  plants  and  therefore  a  duplication  of  cost  of 
service  ? 

Mr.  Merrill.  I  was  merely  discussing  the  fact  and  not  its  results, 
Mr.  Kent,  at  the  present  time. 

Whether  or  not  consolidation  is  advisable,  it  is  my  opinion,  judging 
from  the  experience  that  I  have  had,  and  from  the  things  that  I  have 
both  heard  and  seen,  that  if  there  is  to  be  any  water  power  consolida- 
tion of  consequence,  any  dangerous  water  power  combination,  that 
it  will  be  brought  about  through  the  control  of  the  sources  of  credit 
rather  than  through  any  other  means. 

You  were  given  instances  this  morning  bv  Dr.  Smith  of  the  practi- 
cal impossibility  of  securing  from  financial  nouses  moneys  for  mvest- 
ment  m  competing  electrical  concerns.  That  is  only  natural.  If  I 
have  an  investment  of  $100,000  in  a  power  plant  in  any  locality,  I  am 
not  going  to  loan  another  $100,000  to  somebody  else  in  order  to  enable 
him  to  go  in  and  put  my  first  $100,000  out  of  business. 

I  have  had  prepared  m  mv  office  this  wmter  the  diagram  shown  at 
the  far  end  oi  the  table.  On  the  left-hand  side  of  the  diagram  are 
shown  the  connections  between  the  several  holding  companies  in  the 
United  States  and  each  other.  On  the  right-hand  side  of  the  diagram 
are  shown  the  connections  between  the  holding  companies  and  the 
operating  companies.  Each  Une  in  that  diagram  means  one  director, 
except  that  on  the  left-hand  side  of  the  diagram  where  are  shown  the 
holding  companies  there  are  twice  as  many  Hnes  as  there  are  directors, 
because  there  is  a  line  from  right  to  left  and  a  similar  Une  from  left  to 
right. 
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I  submit  this  as  simply  showing  what  has  been  and  what  is  being 
done. 

The  Chairman.  Is  that  a  print?  Is  that  made  from  a  plate,  or  is 
that  a  drawing? 

Mr.  Merrill.  That  is  the  original,  Mr.  Chairman. 

The  Chairman.  Has  there  been  any  plate  made  of  it  ? 

Mr.  Merrill.  Yes,  sir;  there  is  a  plate. 

The  Chairman.  Unless  there  is  objection  let  the  record  show  that 
that  is  admitted.  That  diagram  is  entitled  ''Interconnecting  Direc- 
torates— ^Electric  Power  Companies." 

Mr.  Graham.  Have  you  any  other  explanation  than  you  haye 
now  giyen  to  go  with  the  plate? 

EXPLANATION      OF     DIAGRAM      "INTERCONNECTING      DIRECTORATES— 

ELECTRIC  POWER  COMPANIES." 

Mr.  Merrhx.  The  columns  at  the  left  and  center  of  the  diagram 
include  the  names  of  holding  companies  of  electrical  securities.  The 
names  in  the  right-hand  column  are*  those  of  operating  hydroelectric 
companies.  Each  line  from  holding  company  to  holding  company 
or  from  holding  company  to  operating  company  represents  one  com- 
mon director  m  the  two  companies.  As  tne  center  and  left-hand 
columns  are  both  for  holding  companies,  the  number  of  lines  at  the 
left  of  the  diagram  represents  twice  the  number  of  directors,  and  the 
diagram  is  symmetrical.  To  some  extent  the  number  of  Hues  be- 
tween companies  represents  the  intensity  of  relationship.  It  should 
be  noted,  noweyer,  that  in  a  few  cases  the  names  of  the  operating 
and  the  holding  company  are  the  same.  This  diagram  was  prepared 
for  use  of  Moody's  Corporation  Manual  for  1913. 

I  also  hayc  here,  Mr.  Chairman,  some  information  that  you  may 
desire  or  that  you  may  not  desire.  It  consists,  of  a  table  showing 
the  amount  of  concentration,  by  Statrs,  in  eight  Western  Statrs, 
and  certain  other  tabulations  about  some  16  of  the  holding  com- 
panies listed  on  the  larger  diagram,  showing  the  compani  s  which 
naye  been  absorbed  into  the  consolidations,  the  amount  of  power 
controlled,  the  securities  issued,  etc. 

The  Chairman.  Unless  there  is  objection  the  committee  would 
rejoice  to  haye  that  in  the  record. 

(The  papers  rrf-^rred  to  will  be  found  as  Exhibit  R  in  the  appendix.) 

Mr.  Merrill.  I  wish  to  add  this,  that  these  tabulations  are  the 
latest  information  that  the  Goyemment  has  with  respect  to  water- 
power  consolidation.  This  information  has  been  brought  up  to 
October,  1913,  while  the  information  compiled  by  the  Bureau  of 
Corporations  was  published  in  March,  1912. 

The  Chairman.  Will  you  pleasa  state  just  exactly  what  that  does 
show;  in  other  words,  it  shows  first,  I  presume,  the  names  of  the 
coiopanies;  second,  the  capitalization.     Is  that  what  it  shows?    ^  . 

Mr.  Merrill.  They  show  first  the  names  of  the  companies  which 
haye  entered  into  the  consolidation.  They  show,  in  many  instances, 
the  population  of  the  territories  saryed.  They  show,  in  practically 
all  instances,  the  capitalization  of  the  constituent  compames  and  the 
capitalization  of  the  consolidation.  They  show^  also  the  amount  of 
deyelopment  made  by  the  constituent  companies  and  the  total  of 
the  consolidation. 

82440—16 25 
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Mr.  Ernt.  Would  it  further  go  to  prove  that  the  financial  back- 
ing of  these  corporations  is  of  such  a  nature  as  to  insist  upon  unrea- 
fK)nable  terms  toward  the  pubUc  t  In  other  words,  would  it  show 
that  the  person  who  accepted  a  permit  like  the  Pend  Oreille  permit, 
which  was  not  considered  ^od  policy  by  the  other  water  companies, 
tiiat  such  a  permittee  would  have  trouble  in  financing  it ) 

Mr.  Merrill.  I  have  never  thought  of  that  matter.  Mr.  Kent. 
But  I  have  heard  of  attempts  being  made  to  prevent  development 
in  competition  with  existing  operating^  companies.  The  proposed 
development  was  unable  to  secure  capital  because  the  bankers  to 
i^hom  application  was  made  had  investments  in  the  operating 
company. 

Now^  whether  that  is  a  natural  and  certain  consequence  of  con- 
solidation I  do  not  need  to  discuss,  Mr.  Chairman.  In  relation  to 
this  I  just  simply  present  to  you  the  facte  for  you  to  reach  such  a 
conclusion  as  you  wish. 

]Mr.  Raker.  Your  plat  shows  the  location  of  each  of  these,  too  t 

Mr.  Merrill.  Yesu  I  wish  to  add  one  thing  further  in  relation 
to  this,  and  in  relation  to  that  diagram,  that  in  Doth  cases  the  infor- 
mation was  taken  from  official  reports  in  Moody's  Manual  of  Corpora- 
tions, which  is  the  official  corporation  manual  of  the  United  States. 
There  is  no  other  public  sdurce  of  equal  reliability  from  which  tlie 
information  can  beliad. 

Mr.  Chairman,  a  great  deal  of  information  has  been  presented  by 
various  people  before  this  commission  with  respect  to  comparative 
costs  of  water-power  development  in  the  United  States  and  abroad 
and  very  much  has  been  made  of  certain  so-called  information  pre- 
sented in  a  report  by  Mr.  Norton,  if  I  recollect,  of  the  Department 
of  Commerce  and  Labor,  in  his  report,  '^Utilization  of  Atmospherio 
Nitrogen.''  Manifestly  the  man  who  wrote  it  did  not  appreciate 
4he  figures  that  he  presented  on  cost  of  power  production. 

Without  doubt  tnere  are  power  plants  abroad,  on  the  Norwegian 
coast,  in  Iceland,  and  elsewhere  that  can  be  developed  at  a  less  coat 
than  any  sites  in  the  United  States,  and  for  two  reasons,  first,  because 
of  their  physical  location,  and,  second,  because  of  the  cheaper  costs 
of  labor  and  of  machinery. 

Mr.  Graham.  Just  a  word,  if  you  please.  When  you  say  cheaper 
ccst  of  labor  do  you  refer  to  the  per  diem  wage  or  do  you  refer  to  the 
unit  of  work  done  f 

Mr.  Merrill.  I  think  that  would  hold  true,  Mr.  Graham,  of  the 
unit  of  work  done. 

Mr.  Graham.  You  do  not  think  that  they  coul4  have  dug  the 
Pananui  Canal  cheaper  in  Norway,  do  you,  although  they  may  have 
gotten  men  to  work  at  less  per  day  in  the  doing  of  it  ? 

Mr.  Merrill.  There  is  this  to  be  considered,  Mr.  Graham,  when  you 
are  talking  of  the  costs  of  hydroelectric  power  production,  that  a  cer- 
tain number  of  men  must  l>e  em])loyed  to  run  a  plant,  wnethor  they 
be  efficient  or  inefficient.  It  may  take  10  men,  Tor  example,  to  run 
a  plant,  when  5  men  could  perform  the  actual  labor  uivolved,  because 
you  have  to  have  men  located  in  many  parts  of  the  building  pre- 
pared to  act  immediately  in  case  of  emeiyjency .  Hence  it  may  be  and 
probably  is  cheaper,  as  a  mere  matter  or  the  item  of  labor,  to  operate 
abroad  than  here.  1 6o  not  know  whether  I  make  mvself  understood. 
In  any  event,  I  do  not  believe  that  the  diflFerence  in  labor  cost  is  very 
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material.  There  is,  if  my  information  is  correct,  considerable 
difference  in  the  cost  of  hydraulic  and  electrical  machinery  and 
similar  items.  But  even  conceding  all  this,  I  wish  to  call  the  com- 
mittee s  attention  to  the  fact  that  when  these  witnesses  have  drawn 
these  comparisons  they  have  compared  the  best  in  Europe  with  tbft 
worst  in  the  United  States,  or  else  that  they  have  compared  operating 
costs  there  with  total  costs  here.  They  have  also  compared  operat- 
ing costs  under  certain  conditions  abroad  with  operating  costs  imdee 
entirely  different  conditions  here.  You  can  get  any  results  you 
desire  from  the  same  figures  if  you  handle  them  as  you  please. 

Mr.  Leighton,  in  his  testimony  before  the  committee,  quoting  from 
this  report  of  Mr.  Norton's,  stated  that  water  powers  could  be  devel- 
oped in  one  instance  for  48  cents  and  another  for  37  cents  per  horse- 
power per  year.  The  figures  for  the  Trollhatten-Copenhagen  devel- 
opment show  a  cost  for  machinery  alone,  generators,  wa^r  wheels^ 
transformers,  etc.,  of  $10.60  per  horsepower,  the  interest  on  whicht 
alone  at  6  per  cent  is  63  cents  per  horsepower  per  year.  You  would 
have  about  30  cents  less  than  nothing  to  operate  your  plant  with,  to 
maintain  your  plant  and  to  pay  the  interest  on  the  cost  of  the  power 
house,  the  conauits,  the  reservoir,  etc.,  upon  the  basis  of  the  ngurea 
quoted  by  Mr.  Leighton.     Such  figures  are  nothing  less  than  abiurd. 

Similar  considerations  hold  true  with  respect  to  the  statementa 
concerning  other  powers  developed  at  around  $2  and  $3  per  horse- 
power per  year.  It  is  barely  possible  that  those  figures  may  bis 
reached,  all  the  factors  being  taken  into  consideration,  but  it  is 
Dot  a  fair  statement  to  compare,  even  under  those  circumstanceai 
the  cost  of  power  developed  and  used  directly  at  the  site  with  th« 
cost  of  power  transmitted  200  miles,  because  the  big  element  of 
cost  in  the  latter  condition  is  the  cost  of  transmission. 

Mr.  Raker.  I  would  like  to  ask  a  question  there.  I  do  not  knoii» 
whether  it  is  applicable  or  not,  but  I  want  to  ask  it  if  the  chairman 
has  no  objection. 

The  Chairman.  Certainly  not. 

Mr.  Raker.  Where  is  the  most  of  the  machinery  and  appliancm 
made  that  are  used  in  power  plants  ? 

Mr.  Merrill.  In  this  country. 

Mr.  Raker.  They  are  made  in  this  country  ? 

Mr.  Merrill.  They  are  made  here  in  the  United  States.  Thej> 
are  largely  made  here  by  the  General  Electric  Co.,  the  Westing- 
house  Co.,  and  the  AUis-Chahners  Co.« 

Mr.  Raker.  There  are  a  lot  of  companies  that  manufacture  thof 
same  kind  of  machinery  and  apphanees  in  foreign  countries? 

Mr.  Merrill.  Yes. 

Mr.  Raker.  What  I  want  to  get  is  whether  any  of  the  machinery 
goes  abroad? 

Mr.  Merrill.  I  can  not  tell  you. 

Mr.  Raker.  So  you  do  not  know  anything  about  the  cost  of 
machinery  in  Denmark  as  compared  with  the  cost  of  machinery  here* 

Mr.  %b:RRiLL.  My  impression  is  that  these  figures  of  $10.50  per 
horsepower  in  Denmark  would  probably  have  to  be  raised  50  to  76: 
per  cent  for  this  country. 

Mr.  Raker.  Is  our  machinery — machinery  that  is  made  here — used 
in  these  hydroelectric  plants  ? 
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Mr.  Merrill.  I  know  that  some  of  it  is;  but  I  believe  most  of  it 
has  come  from  the  other  side. 

Mr.  Raker.  In  other  words,  we  ought  to  be  manufacturing  cheaper 
here;  that  is,  manufacturing  electrical  energy  cheaper  in  the  United 
States  if  we  make  aJl  our  machinery  here,  rather  than  the  States  and 
countries  that  have  to  import  our  machinery,  ought  we  not  ? 

'  Mr.  Merrill.  We  ought  to,  if  the  cost  of  transportation  is  not 
considered. 

Mr.  Kent.  Don't  we  dump  our  machinery  in  foreign  countries, 
and  charge  more  to  our  own  people  than  we  do  to  the  foreign  coun- 
tries? 

Mr.  Merrill.  Following  the  analogy  of  the  steel  business  I  pre- 
sume we  do,  Mr.  Kent. 

Mr.  Kent.  In  the  manufacture  of  this  machinery,  as  I  imderstand, 
there  are  certain  elements  of  metal  that  are  equal  everywhere,  copper 
and  other  things,  and  the  element  of  labor  would  not  overcome  the 
cheapened  matter  here;  and  probably  our  excessive  cost  of  machinery 
iS'Owmg  to  trust  conditions  between  the  electric  manufacturers. 

'Mr.  riERCE.  I  would  like  to  say  that  in  France  the  Westinghouse 
Co.  have  their  own  plant  and  tne  General  Electric  Co.  have  their 
own  plant  in  England,  and  they  manufacture  machinery  over  there 
in  those  countries,  instead  of  making  it  here  and  shipping  it  over. 

Mr.  Kent,  They  manufacture  over  there,  and  prooably  they  get 
their  machinery  cheaner  than  we  get  it  here. 

Mr.  Merrill.  I  ought  to  add  this  also,  that  the  report  from  which 
those  figures  are  quoted  states  that  the  instances  where  power  devel- 
opment is  made  so  cheap  are  isolated.  Ihere  are,  however,  a  few  of 
them.  The  general  rate  for  power,  if  I  recollect  the  figure  quoted, 
is  from  $10  to  SI  5  ]>er  horsepower. '  So  in  that  respect  also  we  are 
comparing  an  extraordinary  .condition  abroad  with  ordinary  condi- 
tions in  this  country  when  we  compare  those  figures. 

Mr.  Raker.  Then  the  monopolistic  features  of  the  manufacture 
of  these  electrical  supplies,  a  great  part  of  that  is  due  to  the  high 
cost  of  the  electrical  power  that  is  to  be  furnished  ? 

Mr.  Merrill.  Yes.  My  point  is  this,  Mr.  Chairman,  that  though 
there  may  be  and  probaibly  is  a  different  cost  of  power  under  similar 
conditions  in  the  two  countries,  that  there  does  not  begin  to  be  the 
difference  that  certain  persons  testifying  before  this  committee  wished 
to  lead  you  to  suppose.  The  statement  was  also  made  that  power  in 
this  country  cost,  to  develop,  approximately  $20  a  horsepower.  The 
statement  was  afterwards  modified  to  make  it  stand  as  the  average 
cost,  and  it  was  admitted  that  power  could  be  produced  more  cheaply 
than  $20  under  certain  conditions. 

Mr.  Kent.  What  do  you  mean  by  that,  the  original  installation  per 
horsepower  ? 

Mr.  Merrill.  No,  the  annual  cost. 

Mr.  Kent.  The  annual  cost,  including  the  interest  on  the  installa- 
tion? 

Mr.  Merrill.  Including  the  operation  expenses — ^labor  and  mate- 
rials— ^interest  on  the  investment,  depreciation  reserve,  administration 
expenses,  and  maintenajice  of  property. 

Mr.  Kent.  What  do  j^ou  figure  the  cost  of  installation,  on  the 
average  ? 

Mr.  Merrill.  In  tliis  country  t 


«  WAIEB  POWEB  BILL.  887 

Mt.'BIent.  Yes. 

Mr.  Merrill.  That  is  a  very  variable  figure;  I  think  if  I  were  going 
to  make  an  off-hand  guess,  I  would  say  $100  per  horsepower. 

Mr.  Kent.  Six  per  cent  on  that  would  be  $6  per  year. 

Mr.  Merrill,  xes,  sir;  $6.  Of  course  in  many  cases  it  is  less,  and 
in  some  cases  it  is  more. 

Mr.  Kent.  You  are  talking  about  an  average  ? 

Mr.  Merrill.  Yes;  and  when  you  take  into  consideration  the  cost 
of  long-distance  transmission  systems,  you  are  adding  a  very  consid- 
erable element  of  cost. 

Mr.  Kent.  That  is  another  matter;  that  is  a  matter  of  transporta- 
tion. 

Mr.  Merrill.  It  is  for  that  purpose  that  I  wish  to  give  you  the 
total  capital  cost  per  horsepower  for  this  proposed  Sweden-Denmark 
development.  The  machinery  and  genoratmg  plant,  transmission 
system  of  204  miles,  transformer  station,  frequency  converter  station, 
and  an  additional  item  for  incidentals,  make  a  total  of  $74  per  horse^ 

Eower,  and  that  does  not  include  the  cost  of  the  power  house  or  the 
ydraulic  part  of  the  development. 

Mr.  Kent.  What  would  you  add  to  that  cost  approximately,  putr 
itupto$100? 

Mr.  Merrill,  lliat  is  something  you  can  not  tell  unless  you  know 
the  conditions. 

Mr.  Kent.    You  can  guess;  would  it  put  it  up  to  $100?  i 

Mr.  M£RRn.L.  It  would  probably  do  so. 

Mr.  Graham.  How  do  tney  develop  hydroelectric  power  in  Den- 
mark. I  had  the  impression  there  was  not  a  moimtain  in  that 
country. 

Mr.  Merrill.  This  is  for  develo][)ment  in  Sweden  with  transmis- 
sion into  Denmark.  These  are  estimates  of  the  Government  engi- 
neers. The  proposition  in  this  case  was  to  transmit  electric  power 
under  the  straits  by  submarine  cable. 

I  abo  have  before  me  some  figures  published  in  the  Journal  of 
Electricity,  Power,  and  Gas  of  San  Francisco,  concerning  the  cost  of 
development  of  power  by  the  Pacific  Light  &  Power  Corporation  of 
Southern  California.  For  the  11  months  ending  November  30,  1911, 
the  cost  was  $3.72  for  production  and  28  cents  for  maintenance, 
making  a  total  of  $4  per  thousand  kilowatt  hours  at  the  Redondo 
steam  plant. 

Mr.  Raker.  How  much  per  horsepower  would  that  be  1 

Mr.  Merrill.  That  is  equal  to  $26  a  horsepower  a  year,  or  four- 
tenths  of  a  cent  per  kilowatt  hour.  ; 

Mr.  Raker.  At  what  are  they  selling  it  to  their  customers  ? 

Mr.  Merrill.  They  are  selling  their  power  down  there  from  three- 
foiurths  of  a  cent  up  per  kilowatt  hour. 

"Mr.  Raker.  That  is  hard  figuring  for  me.  What  is  that  a  horse- 
power? 

Mr.  Merrill.  That  is  about  $60  a  horsepower  and  up,  but  moas-^ 
ured,  mind  you,  on  a  24-hour  continuous  use,  which  is  an  altogether 
different  thing  from  that  $50  a  horsepower  that  they  spoke  about  the 
other  day  for  pumping  water  in  the  San  Joaquin  valley. 
.  Mr.  Raker.  How  many  kilowatts  does  it  take  to  make  a  horse- 
power?   Let  that  go  in  right  there. 
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Mr.  Merrill.  A  kilowatt  is  1}  horsepower.  A  horsepower  is 
three-fourths  of  a  kilowatt. 

The  Chairman.  What  do  you  mean  when  you  say  a  kilowatt  hour? 

Mr.  Merrill.  It  means  the  energy  of  one  kilowatt  acting  for  a 
period  of  one  hour. 

Mr.  Kent.  What  will  a  kilowatt  do,  in  terms  of  electric  light,  for 
instance  ? 

Mr.  Merrill.  One  of  these  lamps  such  as  are  in  this  room,  if  it 
wore  a  Mazda  of  ahout  25  candlcpower,  would  take  about  25  to  30 
watts  to  run  it  for  an  hour. 

Mr.  Kent.  That  is  twenty-five  thousandths. 

Mr.  Merrill.  Twenty-five  thousandths  of  a  kilowatt  hour. 

Mr.  Kent.  That  would  be  one-fortieth.  In  other  words,  a  kilo- 
watt would  run  40  twenty-five  candlepower  lights  for  an  hour;  is  that 
tiie  idea  ? 

The  Chairman.  What  candlepower  are  these  lamps?  I  do  not 
know.    I  presume  they  are  high  candlepower. 

Mr.  Kent.  The  ordinary  candlepower  lamp  of  commerce  is  16. 

Mr.  Merrill.  A  carbon  lamp  of  16  candlepower  takes  about  50  to 
M  watts. 

The  Chairman.  Coming  back  to  some  form  of  electrical  measure 
that  we  understand,  I  take  it,  in  a  word,  it  costs  about  $35  a  horse- 
power to  produce  it,  and  they  sell  it  for  about  $50.     Is  that  right? 

Mr.  Merrill.  $50  is  about  the  minimum. 

The  Chairman.  That  is  the  minimum? 

'Mr.  Merrill.  Yes. 

The  Chairman.  And  is  $26  the  exact  amount  it  costs  them  ? 

Mr.  Merrill.  That  $26  is  the  exact  amount,  according  to  these 
figures,  for  11  months,  for  the  development  of  steam  power. 

The  Chairman.  Twentynsix  dollars  for  11  months? 

Mr.  Merrill.  No.  $26  a  year — at  the  rate  of  $26  a  year,  for  II 
months. 

The  Chairman.  Figured  for  11  months? 

'Mr.  Morrill.  Yes. 

Mr.  Raker.  Do  they  dispose  of  their  power  in  something  like  this 
fidhion,  it  costs  them  about  $26  per  horsepower  for  a  day  of  24  hours; 
now  do  they  let  a  man  have  the  horsepower  for  a  half -day  and  another 
one  for  another  half-day.  I  mean  the  method  of  distribution,  and 
then  charge  them  both  practically  what  would  be  a  horsepower  for 
the  whole  day  ? 

Mr.  Merrill.  As  a  usual  thing,  Judge,  our  power  is  sold  on  meters, 
just  the  same  as  you  buy  gas,  by  meter,  and  it  is  measured  by  kilo- 
watt hours,  and  you  pay  for  what  you  get. 

The  Chairman.  So  there  is  no  duplication  th^e. 

Mr.  Merrill.  There  is  no  duplication  on  a  meter  basis,  for  you 
pay  for  just  what  you  receive,  but  there  is  very  likely  to  be  duplica- 
tion on  a  flat  rate  oasis,  because  you  pay,  not  for  what  you  actually 
take,  but  for  the  maximum  amount  you  may  need  at  what  is  known 
IS  ''peak."  For  example,  referring  for  a  moment  to  those  San 
Joaquin  Valley  pumping  prices  of  $50  per  horsepower  per  year. 
That  means,  that  if  a  man  nas  a  10  horsepower  motor  he  pays  $500 
a  year  for  the  current  that  he  takes.  He  probably  runs  his  pump  not 
more  than  half  the  time  each  day  for  some  six  months  in  the  year* 
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If  SO,  and  assiiming  that  his  motor  runs  full  capacity  for  an  average 
of  12  hours  a  day  lor  6  months,  he  would  actually  use  2  J  horsepower 
years  of  electric  energy.  That  is,  if  his  current  were  measured  by 
meter  he  would  actually  be  using  an  average  of  2i  horsepower  witn 
a  10  horsepower  motor.     He  pays  $500  for  the  year.     Although  ho 

Eays  but  $50  a  year  for  each  horsepower  of  capacity  of  his  motor, 
e  pays  $200  per  year  for  each  horsepower  of  energy  that  is  actually 
dehvered  to  hua.  It  is  because  of  this  situation  that  a  company  may 
sell  more  power  than  it  generates.  One  concern  in  the  San  Joaquin 
Valley,  engaged  mainly  in  supplying  power  for  irrigation  and  pump- 
ing, and  which  offers  this  flat  rate  oi  $50  per  horsepower  per  year, 
sells  approximately  four  times  as  much  as  it  Mnerates;  that  is, 
its  "connected  load"  upon  which  its  charges  are  based  is  four  times 
as  great  as  its  average  power  delivery.  Costs  per  horsepowor  pet 
year  mean  very  little,  unless  they  are  accompanied  by  a  statement 
of  the  other  conditions  of  the  contract.  It  may  safely  oe  assumed  ill 
all  cases  in  which  power  costs  are  Quoted  at  $50  per  horsepower 
or  under  that  the  basis  of  charge  is  tne  maximum  demand  and  not 
the  actual  amount  of  power  used,  unless,  possibly,  it  may  be  a  comr 
bination  of  these  two  bases.  ^ 

Mr.  Baker.  That  is  the  reason  I  was  asking,  if  there  was  that 
danger  of  duplicating,  and  then  charging  the  consumer  that  extra 
price. 

The  Chairman.  The  costs  that  you  gave  us  jxist  now  were  not 
attempting  to  be  exact.  Where  it  costs  about  $26  per  horsepower, 
and  it  is  sold  for  $50,  say,  is  that  a  fairly  good  example  of  what  it 
costs  to  produce  water  power? 

Mr.  Merrill.  'The  figures  are  for  power,  not  water  power. 

The  Chairman.  Oh,  I  beg  your  pardon. 

Mr.  Merriix.  And  this  is  steam  power  generated  in  the  Redondo 
steam  plant,  which  for  some  years  after  it  was  built  had  the  name 
of  being  the  most  efficient  central  steam  station  in  the  United  States. 

The  Chairman.  Have  you  concrete  costs  of  water  power ! 

Mr.  Merrill.  Yes,  I  have  right  here,  but  first  in  comparing  that 
^ore  of  $26  per  horsepower  a  year,  to  show  whether  or  not  it  is  t 
fair  cost,  I  wiU  quote  from  the  figures  of  the  1911  repott  of  the 
Public  Utilities  Commission  of  New  York  City,  which  gives  the  net 
production  cost  per  kilowatt  hour  of  the  power  generated  by  th^ 
three  lai^est  electric  lighting  companies  in  the  city,  and  the  average 
for  aU  companies.  The  average  for  all  companies  is  six-tenths  of  a 
cent  a  kilowatt  hour,  which  is  $39  a  horsepower,  on  the  24-hour 
basis.  The  lowest  figure  is  that  produced  by  the  New  York  EdisoA 
Co.,  which  is  5  J  mills  per  kilowatt  hour,  which  is  approximately  $36 
a  horsepower  a  year.  So  that  these  figures  which  I  have  quoted  to 
you  as  representing  the  cost  of  steam  power  upon  the  Pacific  coast 
and  in  this  particular  steam  plant,  are  extremely  low.  They  ar^ 
practically  75  per  cent  of  the  cost  of  the  development  of  steam  for 
the  New  York  Edison  Co.  in  its  plants,  which  are  situated  at  tidd 
water  in  New  York  Harbor. 

Mr.  Kent.  What  is  the  price  of  coal  ? 

Mr.  Merrill.. I  can  not  tell  you,  Mr.  Kent,  what  the  price  of  coal 
is,  I  do  not  know  that  it  is  given  here. 

Mr.  Kent.  It  would  be  small,  around  $3.50. 
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Mr.  Merrill.  I  do  not  believe  it  would  be  above  that  for  steam 
coal. 

Mr.  Thomson.  You  mean  for  the  development  of  electricit.v,  not 
the  development  of  steam?  You  said  a  moment  ago  the  develop- 
ment of  steam.  You  mean  the  development  of  electricity  by  a 
steam  plant) 

Mr.  Merrill.     Yes.     That  is  what  I  meant. 

Mr.  Raker.  This  plant  vou  referred  to  in  connection  with  the 
$26  per  hoi-sepowor  was  at  Redondo,  Cal.  ? 

Mr.  Merrill.  Redondo,  and  the  low  cost  is  due  to  three  factors. 
First,  it  was  extremely  well  built.  Second,  it  has  extremely  low- 
priced  fuel;  third,  a  factor  that  an  engineer  will  appreciate,  anyway, 
it  is  situated  on  tidewater,  and  it  takes  its  circulating  water  for 
cooling  its  engines  and  producing  its  vacuum  directly  from  tlie 
ocean,  giving  it  a  degree  of  efficiency  that  you  can  not  possibly 
reach  by  artificially  cooling  the  circulating  water. 

Mr.  Johnson.  Do  they  use  salt  water  in  the  cooling? 

Mr.  Merrill.  Yes.  Since  the  Redondo  plant  was  built,  the 
Southern  California  Edison  Co.  has  put  in  at  Long  Beach  a  tur- 
bine plant,  which  is  reported  to  be  able  to  turn  out  power  at  a 
considferablv  less  figure  than  at  Redondo.  I  have  not  the  figures, 
however.  Now,  comparing  the  costs  of  steam-electric  power  with 
the  costs  of  hydroelectric  power  as  delivered  from  the  Kern  River 
plant  of  the  company,  at  Borel,  a  distance  of  approximately  100 
miles,  and  during  that  same  period  we  find  that  the  costs  for  hydro- 
electric power  were  33  cents  for  production  and  68  cents  for  main- 
tenance; a  total  of  91  cents  per  thousand  kilowatt  hours,  or  S6  per 
horsepower.  That  is  the  production  cost  at  the  station.  The 
transmission  cost  from  the  plant  at  Borel  to  Los  Angeles  was  37  cents 
per  1,000  kilowatt  hours,  or  $2.40  per  horsepower;  and  from  all 
the  hydroelectric  stations  an  average  of  30  cents,  or  $2  per  horse- 
power. 

Mr.  Kent.  What  would  that  make  the  average  horsepower  costt 

Mr.  Merrill.  That  means  that  the  cost  of  transmission  was  $2.40 

{)cr  horsepower  per  year,  which,  added  to  the  preceding  fig^e  of  $6 
or  production  at  the  plant  means  a  total  cost  of  power  delivered  of 
$8.40  per  horsepower  by  water  compared  with  $26  per  horsepower  at 
the  Redondo  Stram  Plant. 

Mr.  Kent.  With  the  cheapest  fuel,  which  is  crude  oil  ? 

Mr.  Merrill.  Crude  oil. 

Mr.  Raker.  Thrse  people  sell  their  power  for  24  hours  a  day,  as 
they  do  with  the  Redondo  plant  ? 

Mr.  Merrill.  Yes,  sir;  tney  are  on  the  same  system,  and  owned 
by  the  same  concern. 

Mr.  Kent.  That  is  where  Mr.  Fisher's  suggestion  would  apply,  that 
taxation  would  take  up  the  slack. 

The  Chairman.  Let  me  see  if  I  understand  this.  The  statement 
was  that  at  the  Redondo  Steam  Plant  it  cost  $26  to  produce  power  by 
steam. 

Mr.  Merrill.  Yes. 

The  Chairman.  They  sell  it  for  $60  or  more  per  horsepower.  Now 
ihev  have  another  plant,  an  auxiliary  plant  for  production  by  water, 
witn  steam  at  Redondo  ? 
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Mr.  Mebrill.  They  have  several  of  them. 

The  Chaibman.  Now  the  average  cost  of  power  produced  bj^  those 
several  plants  that  work  in  conjunction  with  the  steam  plant  is  how 
much,  did  you  say,  $8.40  ? 

Mr.  Mebbill.  No,  for  this  one  plant  only.  They  have  two  or 
three  other  plants  that  can  not  turn  out  power  as  cheaply,  but  I  am 
comparing  costs  at  the  largest  waterpower  plant  that  they  have  with 
the  costs  at  the  largest  steam  plant  they  have..  These  plants  have 
approximately  the  same  capacity,  about  20,000  kilowatts  each. 

The  Chaibhan.  And  one  can  be  produced  for  about  S8  and  one 
for  about  $26  ? 

Mr.  Mebbill.  And  one  for  $26.    Those  are  the  figures  as  published*' 

The  Chaibman.  Is  that  a  fair  comparison  generally  in  the  difference 
in  cost  of  production  by  st«am  andVy  water? 

Mr.  Mebbill.  I  can  not  say,  Mr.  daairman,  how  that  would  be. 

The  Chaibman.  I  wondered  if  that  would  be  a  fairly  decent 
example. 

Mr.  Mebbill.  Yes,  sir;  as  good  an  example  as  I  can  get  actual 
figures  for,  because  the  plants  are  of  the  same  size.  The  steam  plant 
is  considered  one  of  the  most  efRcient  steam  plants  on  the  Pacific 
Coast.  The  hydroelectric  plant  is  also  an  efGcient  plant,  although  / 
it  is  not  a  modem  one.  It  was  built  several  years  a^o.  The  figures 
probably  furnish  a  fair  comparison  imdor  ordinary  cu-cumstances  of 
the  costs  of  electric  power  in  steam  plants  and  in  wator  plants. 

Mr.  Dent.  Do  you  imderstand  that  this  steam  is  produced  as 
cheaply  as  it  could  be  produced  under  the  cheapest  coal  by  this  crude 
petroleum?  For  instance,  in  Illinois.  Mr.  Graham's  country,  the 
cost  of  coal  is  something  like  $1.50.  Now,  is  the  oil  that  is  usad  in 
the  production  of  this  steam  power  as  cheap  as  coal  at  $1.50  per  ton.? 

Mr.  Mebbill.  I  could  not  tell  you,  Mr.  Kent,  the  exact  figuresj 
but  there  are  two  main  items  that  enter  into  the  cost  of  operation 
of  a  steam  plant,  these  are  fuel  and  labor. 

Mr.  Kent.  There  is  very  little  labor  with  oil,  of  course. 

Mr.  Mebbill.  On  account  of  the  fact  that  with  oil  fuel  the  amoimt 
of  labor  required  is  a  minimum,  while  with  coal  fuel  several  times  as 
many  employees  will  be  necessarv,  operation  costs  may  be  in  favor  of 
the  plant  usme  oil,  even  through  the  fuel  alone  might  cost  more. 

Mr.  Kent.  The  cheaper  the  coal  the  larger  the  element  of  labor  t 

Mr.  Mebbill.  Of  course  in  modern  steam  plants  they  use  mechani- 
cal stokers,  but  the  situation  in  respect  to  labor  in  an  oil  operated 
steam  plant  like  the  one  at  Redondo  Beach,  which  is  a  reciprocating 
engine  plant,  and  the  one  at  Long  Beach,  which  is  a  turbine  plant, 
is  that  the  boiler  rooms  of  both  plants  are  almost  automatic  in  their 
operation.  The  pressure  of  oil  on  the  burners,  the  opening  of  the 
drafts,  the  temperature  at  which  the  oil  goes  to  the  burners,  and  the 
amount  of  oil,  are  all  automatically  operated  by  the  pressure  from 
the  steam  chest  of  the  turbine  in  one  instance,  and  of  tne  reciprocat- 
ing engine  in  the  other.  All  that  the  operator  has  to  do  is  to  make 
occasional  adjustments,  and  he  does  not  have  to  stand  by  his  boiler 
all  the  time  as  he  ordinarily  does  in  a  coal  operated  plant. 

Mr.  Rakeb.  How  much  more  wotdd  the  coal  operated  plant  add,  so 
far  as  labor  is  concerned  ? 

Mr.  Mebbill.  That,  Judge,  will  depend  upon  how  much  coal  i^ 
handled  and  whether  or  not  automatic  stokers  are  used. 
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Mr.  Raker.  Are  not  the  newest  and  most  modem  plants  operated 
^  great  deal  by  automatic  devices  ? 

Mr.  Merrill.  They  have  automatic  stokers,  but  it  is  not  possible 
to  have  so  manv  automatic  arrangements,  for  variations  in  steam 
{)ressure  at  thd  burners,  variations  in  draft,  etc.,  in  a  plant  using 
tosl.  as  in  a  plant  using  oil. 

Mr.  Raker.  They  can  not  produce  a  horsepower  for  $8  per  day  of 
24  hours.     Have  they  any  other  water  plant  attached  to  this  system  t 

Mr.  Merrill.  They  have  several  water  plants. 

Mr.  Raker.  Have  you  figured  up  a  general  estimate  of  all  the 
water  plants  in  order  to  find  what  the  average  cost  is? 

Mr.  Merrill.  No,  Judge,  that  is  for  this  one  plant  only.  The 
bther  water  plants  must  certainly  cost  more,  because  they  are  old 
plants,  built  years  ago. 

Mr.  Raker.  This*  S8,  does  that  include  all  the  overhead  chaises 
and  interest,  and  such  as  that  ? 

Mr.  Merrill.  So  far  as  I  can  tell  from  the  statement,  it  does. 

Mr.  Raker.  Then  the  difference  between  the  $50  and  the  $S 
«irould  be  velvet  to  these  people  ? 

Mr.  Kent.  $26  and  $8  ? 

l^fr.  Raker.  No,  I  am  talking  now  about  the  $8  plant,  the  water 
power  plant. 

Mr.  Kent.  Talking  about  the  $8  water-power  plant  and  the  $26 
coal  plant;  it  is  $8  and  $26. 

Mr.  Raker.  He  sells  the  horsepower  24  hours  for  $50.  That  $42 
is  practically  velvet  ? 

Mr.  Merrill.  There  must  be  a  correction  there.  These  are  figures 
of  cost  of  power  at  the  switchboard,  or  the  costs  of  the  amount  of 
t)ower  generated. 

Mr.  Raker.  Take  all  you  can  out  of  that  $50.  When  he  sells  it 
for  $50  the  fiirst  cost  is  about  $8;  showjust  what  is  velvet  for  these 
people  who  are  running  the  business.    TTiat  is  the  thing  we  are  aft^r. 

Mr.  Merrill.  This  is  what  I  wish  to  say:  It  is  possible  that  the 
fibres  of  cost  that  are  given  here  are  the  cost  of  the  power  generated; 
wso,  from  15  to  20  per  cent  of  the  power  generated  at  the  pow^ 
plant  will  be  lost  before  it  'gets  to  the  consumer.  Assuming  1 5  per 
cent,  the  figure  of  $8.40  must  be  divided  by  eighty-five  hundredth, 
giving  approximately  $10  per  horsepower  as  the  cost  of  the  power 
actually  delivered  and  sold.  I  am  giving  these  figtires  the  advanti^e 
of  that  transmission  loss,  but  I  do  not  Know  whether  the  quantities 
here  are  measured  at  the  plant  or  measured  at  the  selling  end. 

Mr.  Raker.  That  gives  $10;  now  go  on  down,  give  them  all. 

Mr.  Kent.  Does  that  $10  include  mterest  on  installation? 

Mr.  Merrill.  As  far  as  I  can  jud^e  from  the  figures  it  does. 

Mr.  Raker.  Take  any  other  cost  he  has  outside  of  this  before  be 
tells  it.  Does  this  include  now  the  collection  and  distribution  cort 
at  the  place  of  distribution? 

Mr.  Merrill.  I  do  not  think  so,  Mr.  Raker. 

Mr.  Raker.  What  do  you  think  that  would  be? 

Mr.  Merrill.  That  is  something  I  can  not  say.  My  object  in  pre- 
Mnting  these  figures  is  to  make  a  comparison  on  a  similar  basis  of 
cost  of  power  in  steam  and  in  water  plants.  You  wish  to  know  how 
mutsh  power  is  lost,  and  every  element  of  cost  that  they  can  get  in  t 
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Mr.  Rakeb.  That  is  what  I  had  in  mind,  giving  them  8  per  cent 
interest  on  the  money  invested,  and  then  to  oe  generous  I  would  have 
to  give  them  at  least  3  or  4  per  cent  for  risk  ol  business,  and  then  I 
want  to  see  how  much  money  they  are  getting  clear. 

Mr.  Merrill.  As  far  as  the  figures  which  I  have  just  given  are  con- 
cerned that  can  not  be  told. 

Mr.  Raker.  Is  there  any  way  in  which  you  could  get  that  for  the 
committee  ? 

Mr.  Merrill.  I  will  see  if  I  have  anything,  Judge. 

Mr.  Raker.  Take  some  plants  and  show  to  the  committee  what  the 
man  is  actually  making  per  horsepower  with  these  plants  on  public 
lands  and  other  places,  and  that  gives  us  something. 

Mr.  Merrill.  I  have  some  figures  hero  which  show  distribution  of 
costs  among  the  several  elements  which  I  will  read  presently.  I  wish 
to  add  at  wis  point,  with  respect  to  the  relative  costs  of  steam  and 
water  power,  a  statement  over  the  signature  of  John  A.  Britten, 
vice  president  and  general  manager  of  the  Pacific  Gas  &  Electric 
Co.,  m  a  prospectus  issued  in  1911.  He  says:  "Notwithstanding 
the  wonderful  output  of  oil  from  the  fields  of  California,  it  has  not^ 
as  a  fuel  for  the  generation  of  power,  been  able  to  compete  with  water- 
power  plants."  This  prospectus  was  issued  for  the  use  of  stockholders 
And  bondholders  of  the  company,  and  not  for  the  general  public. 

I  will  now  read  an  extract  from  the  Electrical  World  of  April  13| 
1912,  which  gives  some  fibres  on  the  cost  of  power  and  the  distribu* 
lion  of  such  costs  for  the  racific  Gas  &  Electnc  Co.  of  San  Francisco  i 

VnU  Generating  and  Di$tnbuHon  CoeU  of  The  Pacific  Gae  ds  Electric  Co.  in  San 

Franaeoo. 

AmoDg  the  arguments  submitted  by  the  Pacific  Gas  &  Electric  Co.  to  the  Board  ol 
0upervi8.on  of  the  city  and  county  of  San  Francisco,  in  connection  with  the  pending 
ii^;ulation  of  rates  for  gas  and  electric  energy,  are  some  interesting  statistics  concerning 
the  unit  costs  of  generation  and  distribution .  About  01  per  cent  of  the  generated  eneigy 
18  developed  in  steam-driven  stations  and  the  rest  is  received  by  transmiflfdon  from 
hydroelectric  sjurces,  which  are  depended  upon  for  emergency  standby.  The  con^ 
densed  operations  for  1911  are  given  in  the  accompanying  table. 

Total  produdionf  revenues  and  coeU  in  San  Franeieoo/or  1911. 

Kilowatt  hours  generated  by  steam 85, 707, 854 

Kilowatt  hours  received  by  transmission 7, 787, 9M 

iKilowatt  hours,  total  production 93,495,813 

Kilowatt  hours  sold 68,797,090 

Per  cent  lost  in  distribution 26. 5 

Eevenuee  from  sales.. $2,730,248 

Ow*  of  generation •729,316 

Cost  of  distribution 347,182 

Cost  of  administration  and  distrib  ution 943, 363 

2,019,860 

■  II  ■    —        1 1  I    I  ■  m 

llelewmii0B 1710,388 
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Unit  C08U  for  1911. 
.Generation :  Cents  per  kUowatt  hoar. 

Labor 0. 225 

Materials 731 

Repairs 104 

L060,or36Jt 

Distribution: 

Labor 21 6 

Materials 098 

Repairs 191 

.505,  or  17% 

Administration: 

Labor 271 

Materials 082 

Legal  expenses 021 

Fire  insurance 005 

Bad  debts 026 

Advertising 008 

Damages  to  persons 005 

Rents 005 

Taxes 153 

.576,  or  20% 

Interest  on  floating  debt 006,  or  — % 

Depreciation 789,  or  27% 

Total 2.936 

The  average  revenue  per  kilowatt  hour  for  all  energy  sold  was  3.969  cents,  and  the 
average  total  cost  was  2.936  cents,  including  depreciation,  leaving  a  net  revenue  of 
1.033  cents.  A  valuation  of  the  entire  electric  properties  as  of  December  31, 1911^  bv 
Messrs.  J.  G.  White  &  Co.,  with  no  allewancc>6  for  stores  and  supplies,  working  capital, 
franchise  value  or  going  value,  gave  a  total  of  $11,152,006,  made  up  as  follows:  $624,356 
for  real  estate;  $3,577,238  for  steam  generating  stations;  $1,190,299  for  substations; 
$4,963,522  for  the  distribution  system;  $615,450  for  electric  meters  and  miscellaneoqB, 
and  $181,141  for  miscellaneous  electric  properties.  On  this  total  valuation  the  net 
rate  of  return  in  1911  was  6.4  per  cent.  The  unit  costs  in  detail  appear  in  the  table 
shown  herewith. 

Next  to  generation,  the  largest  major  item  is  depreciation  the  gross  amoimt  of  which 
is  equal  to  4.9  p^r  cent  on  the  valuation  stated  above.  The  combined  cost  of  distribu- 
tion and  administration  is  substantially  equal  to  the  cost  of  generation. 
■  Typical  station  load  c urves  submitted  show  that  tb e  summer  instantaneous  peak  was 
1,619  kilowatts,  accompinied  by  a  load  factor  of  29.1  per  cent,  while  the  winter  peak 
was  2.363  liilowatts  ana  the  load  factor  38.9  per  cent.  Practically  the  entire  distribu- 
tion is  alternating  cuirent. 

Present  rates  in  San  Francisco  range  from  9  cents  to  3  cents  per  kilowatt  hour,  and 
these  extremes  apply  both  to  lighting  and  to  motor  8er\  ice.  Oil  fuel,  used  excl usively, 
cost  an  average  of  83  cents  per  barrel  in  1911.  Comparisons  of  these  rates  with  those 
in  21  of  the  principal  cities  of  the  country  were  submitted  to  the  board,  with  the  object 
of  showing  that  San  Francisco  enjoys  rate  advantages  over  many  other  large  munici- 
palities. 7  he  company  states  tbiat  the  present  rate  of  return  on  the  San  Francisco 
investment  is  less  than  6  per  cent. 

These  figures  show  that  of  the  total  cost  36  per  cent  is  for  generation, 
17  per  cent  for  distribution,  20  per  cent  for  aaministration,  and  27  per 
cent  for  depreciation.  The  cost  of  distribution  is  a  little  less  than  50 
per  cent  of  the  cost  of  generation.  The  combined  cost  of  administra* 
tion  and  distribution  is  1  per  cent  in  excess  of  the  cost  of  generation. 

Mr.  Kent.  What  is  the  total  cost  per  kilowatt  or  per  horsepower! 

Mr.  Merrill.  The  total  cost  is  approximately  3  cents  per  kilowatt 
hoTir. 

The  Chairman.  How  much  per  horsepower  does  that  make  nowl 

Mr.  Merrill.  That  is  approximately  $260  per  kilowatt. 

Mr.  Kent.  That  also  includes  steam  plants,  because  they  can  not 
run  their  business  without  boosting  steam  plants  to  help  them  outt 
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Mr.  MebbIll.  Yes ;  90  per  cent  of  the  power  is  steam  generated. 

The  Chaibman.  That  dhows  the  cost  then  $260  to  produce  the 
horsepower? 

Mr.  Mebbill.  Yes. 

The  Chaibman.  For  24  hours  ? 

Mr.  Mebbill.  For  24  hours. 

The  Chaibman.  How  much  do  they  get  for  that  product? 

Mr.  Kent.  Excuse  me,  Mr.  Merrill,  is  $260  per  annum  the  cost  per< 
horsepower  ? 

Mr.  Mebbill.  No,  not  per  horsepower;  that  is  per  kilowatt. 

Mr.  Kent.  How  much  per  horsepower  ? 

Mr.  Mebbill.  That  would  be  about  $190  on  the  basis  of  24-hour 
a  day  power. 

Mr.  KENT.  I  mean  per  horsepower  per  annum. 

Mr.  Mebbill.  That  is  what  it  is. 

Mr.  Kent.  $190. 

Mr.  Mebbill.  Yes. 

Mr.  Gbaham.  Running  7  days  a  week,  24  hours  a  day  ? 

Mr.  Mebbill.  Yes. 

The  Chaibman.  How  much  do  they  get  for  that  ? 

Mr.  Mebbill.  I  have  that  here. ' 

The  Chaibman.  I  did  not  understand. 

Mr.  Mebbill.  These  are  the  figures  that  were  presented  by  the 
Pacific  Gas  &  Electric  Co.,  before  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco. 

Mr.  Kent.  How  do  they  have  the  gall  to  put  this  in  as  against  $25* 
per  horsepower  in  steam  and  $8  or  $10  per  horsepower  on  water 
power  ? 

The  Chaibman.  They  are  evidently  getting  their  rates  fixed  on  that 
basis. 

Mr.  Kent.  I  know  they  are  gotting  their  rates  fixed,  but  I  do  not 
see  how  they  have  their  nerve  to  put  in  such  figures. 

Mr.  Mebbill.  I  just  caU  your  attention  here  to  the  fact  that  those 
figures  on  the  gdneration  costs  are  the  same  thing  as  the  production 
costs  in  the  New  York  City  figures. 

Comparing  for  a  moment  the  above  figures  of  the  Pacific  Gas  & 
Electric  Co.  with  the  New  York  Edison  Co.  for  the  same  period,  each 
on  the  basis  of  the  power  sold,  we  have  the  following  per  horsepower 
year: 

Pacific  Gas  &  Electric:  Gen?ration,  $68.90;  distribution,  $32.80; 
aU  other  expens^^s,  $89.10;  or  a  total  of  $190.80. 

New  York  Edison:  Generation,  $40;  distribution,  $32.50;  all  other 
expenses,  $70.90,  or  a  total  of  $143.40. 

Now,  recalling  the  figures,  which  were  given  for  the  Redondo  steam 
electric  plant  and  for  the  Borel  hydroelectric  plant,  if  the  figurrs  which 
I  quoted  refer  only  to  costs  of  generation,  as  is  quite  possible*,  they 
should  be  compared  with  the  generation  costs  as  just  given  for  San 
Francisco  ancl  for  N?w  York.  That  is,  the  $26  per  horsepower  at 
Re(?ondo  and  the  $10  per  horsepower  at  Borel  should  be  compared 
with  $68.90  at  San  Francisco  and  with  $40  at  New  York  City.  Fur- 
thermore, the  San  Francisco  and  New  York  figures  are  on  the  basis 
of  power  sold.  If  placed  on  the  basis  of  power  generated,  the  genera- 
tion costs  would  be  $50.60  and  $35.80,  respectively.  If  the  Redondo 
and  Borel  figures  are  on  the  basis  of  power  generated  rather  than 
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Eower  8old,  they  should  be  oompared  with  the  last  figures  named. 
Iven  then  a  very  large  margin  in  favor  of  waU^r  power  is  ahown.  I 
have  given  these  figures  of  costs  in  San  Francisco  and  in  J^^ew  York 
chiefly  for-lhe  purpose  of  showing  that  many  other  elements  than 
cost  of  generation  enter  into  the  final  cost  of  electric  power^  A 
review  of  these  figures  will  also  show  how  many  elements  of  cost  have 
been  omitted  in  the  statements  of  costs  of  foreign  power  which  have 
been  presented  to  this  committee.  The  most  favorable  statement 
that  can  be  made  concerning  those  figures  is  that  they  r«>pres?nt  costs 
of  generation  only. 

Mr.  Raker.  Give  us  how  much  they  gi^t. 

Mr.  Merrill.  The  present  rates  in  San  Francisco  vary  from  9 
cents  to  3  cents  per  kilowatt  hour.  These  extremes  apply  to  light- 
ing and  motor  service.  Oil  fuel  used  exclusively  cost  an  average  of 
83  cents  per  barrel  in  1911. 

The  Chairman.  What  do  they  get  per  horsepower?  Can  jrou 
figure  that  out  ? 

Mr.  Merrill.  I  do  not  catch  the  figure  here  right  now. 

The  Chairman.  Roughly,  what  would  that  be  ? 

Mr.  Merrill.  It  runs  within  a  fraction  of  a  cent  of  4  c<*nta  per 
kilowatt  hour — the  average  price  received. 

The  Chairman.  And  that  is  how  much  per  horsepower  annually} 

Mr.  Merrill.  On  the  24-hour  bas'»s  it  is  $260.  Now  I  call  your 
attention  to  this  fact;  you  can  use  it  for  comparison.  I  am  paying 
here  in  Washington  10  cents  a  kilowatt  hour  for  my  light,  and  10 
cents  a  kilowatt  hour  Is  $876  per  kilowatt  year,  or  $654  per  horse- 
power year. 

Mr.  Graham.  Right  in  the  shadow  of  the  Capitoll 

The  Chairman.  What  is  this  $65  ? 

Mr.  Merrii^l.  $65  is  the  cost  of  1  horsepower  used  continuously 
at  the  price  of  1  cent  per  kilowatt  per  hour. 

The  Chairbian.  For  a  y^ear  ? 

Mr,  Merrill.  Yes.  It  is  1  cent  per  kilowatt  for  continuous  use  24 
hours  in  the  day. 

The  Chairman.  Wliat  I  am  trying  to  get  at  is,  a  moment  ago, 
answering  Judge  Raker's  question,  I  understood  you  to  say  that 
this  California  corporation,  making  a.  showing  before  the  rate-fixing 
body  there,  disclosed  the  fact  that  it  cost  $190  a  horsepower  to  produce 
and  distribute  electricity. 

Mr.  Merrill.  And  collect  and  everything. 

The  Chairman.  I  understand;  now,  you  said  that  they  can  sell  that 
for  $65. 

Mr.  Merrill.  No;  you  misunderstand  me — for  $260. 

The  Chairman.  The  correct  statement  of  it  is,  bluntly,  for  a  man 
who  is  not  trying  to  follow  all  the  details  of  this,  that  it  cost  $190  per 
horsepower  to  produce  the  energy,  and  that  the  rate  that  now  pre- 
vails in  San  Francisco,  for  which  they  sell  this  identical  power,.is  $260 
per  horsepower,  the  profit  being,  according  to  fijrures  l^ere  producedi 
$70  per  horsepower  per  year,  tnat  being  the  difference  between  the 
cost  price  of  production  and  the  selling  price.     Am  I  right  ? 

Mr.  Merrill.  That  is  right. 

Mr.  Kent.  I  want  to  make  a  statement.  I  have  three  flat  build* 
ings  in  Chicago  that  are  handled  by  one  steam  plant,  three  corners, 
and  I  manufacture  and  give  my  tenants  free  light.     I  pay  $3  to  $3.50 
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for  coal,  and  it  costs  me  a  half  cent  a  kilowatt  hour,  after  hauling  the 
coal,  putting  it  into  a  httle  furnace,  and  furnishing  my  tenants  with 
that,  it  costs  me  just  about  one-half  cent  a  kilowatt  hour,  and  thes«\ 
people  here  are  talking  about  a  cent. 

Tne  Chairman.  Four  cents. 

Mr.  Kent.  They  are  talking  about  a  cost  of  a  cent,  and  there  they 
putting  their  profit  on  top,  which  shows  their  statement  is  absolutely 
rotten,  paying  a  lot  of  dividends  out  of  watered  stocks  and  so  on. 

Mr.  Merrill.  We  will  have  to  take  up  a  rather  technical  subject 
and  one  which  is  hard  to  explain  to  people  who  are  not  familiar  with 
the  terms,  but  I  do  not  want  the  committee  to  get  a  wronc  impression 
with  respect  to  these  figures  here.  These  figures  show  wnat  the  cosl^ 
and  what  the  sale  price  would  be  if  the  plant  were  nmning  all  the  yeac 
through,  all  the  time,  at  the  same  output.  They  are  not  doing  any- 
thing of  the  kind.  ♦ 

Mr.  Kaker.  What  is  the  average  time  that  they  run,  as  a  general 
thing? 

&&.  Merrill.  That  brings  me  to  the  item  that  we  engineers  call  tha 
"load  factor,"  which  is  the  ratio  between  the  average  amount  oi 
power  that  a  plant  turns  out  and  the  maximum  demand  upon  it  at 
any  time.  There  are  several  load  factors,  according  to  the  period  of 
time  for  which  you  consider  them.     If  you  compare  the  average  outr< 

SUt  in  anv  one  day  with  the  maximum  during  tnat  day,  it  is  called  a 
aily  loadf  factor.  The  Pacific  Gas  &  Electric  Co.,  I  was  told  by  theii* 
engmeer  a  year  or  two  ago,  was  able  to  maintain  on  the  entire  system 
approximately  a  70  per  cent  load  factor,  although  the  statement 
wiich  we  have  just  been  using  says  30  to  39  per  cent.  A  70  per  cent 
load  factor  means  that  if  a  plant  is  called  upon  during  the  day  tq 
deUver  power  up  to  a  certain  maximum,  some  other  time  during  the 
day  it  may  dehver  half  of  this  maximum,  or  even  less,  so  that  thii 
average  for  the  day  is  70  per  cent  of  the  maximum.  Now  if  you 
compare  the  average  amount  turned  out  in  a  year  with  the  maximum 
demand  at  any  time  through  that  year,  you  get  what  s  called  an 
amiual  load  factor,  which  is  considerably  lower.  I  do  not;  know  what 
the  figure  is  for  the  Pacific  Gas  &  Electric  Co.,  probably,  I  would 
guess  off  hand,  around  45  per  cent.  Now  as  a  matter  of  revenue  to 
the  company  and  as  a  matter  of  cost  in  production  of  power,  operatioiv 
on  a  45  per  cent  load  factor  means  that  it  costs  approximately  twice 
as  much  to  produce  power  as  if  the  plant  were  operating  on  what  is 
called  a  100  per  cent  load  factor. 

Mr.  Raker.  Do  I  understand  you  to  mean  that  they  have  to  keep 
their  plant  double  the  capacity  to  furnish  the  consumption  that  is 
actuafly  used  ? 

Mr.  Merrill.  That  is  precisely  what  it  meaas. 

Mr.  Raker.  And  what  they  pay  f or  ?  . 

Mr.  Merrill.  It  must  be  remembered  that  a  power  plant  is  turn- 
ing out  a  service  and  not  a  commodity,  and  the  plant  must  stand 
ready  at  any  time  to  meet  any  demand  upon  it;  and  it  must  have 
enough  machinery  to  meet  the  maximum  demand.  It  can  only  earn 
revenue  on  the  average  demand,  because  the  average  demand  is 
what  it  sells. 

Mr.  Raker.  If  it  does  not  have  a  sufficient  plant  to  supply  the  fuH 
demand,  then  it  can  not  do  business. 

Mr.  Merrill.  Then  somebody  does  not  get  served. 
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The  Chairman.  May  I  interrupt  just  enough  to  find  out  how  these 
figures  were  arrived  at?  In  other  words,  the  $19.0,  which  was  the 
a-jsumod  cost  of  production,  and  the  $260  which  was  the  assumed 
cost  of  selling,  how  many  days  were  calculated  upon  or  used  in  the 
method  of  calculating  to  arrive  at  this  ? 

Mr.  Merrill.  The  whole  year  1911. 

The  Chairman.  The  whole  year  of  1911  disclosed  those  figures, 
did  it? 

Mr.  Merrill.  Yes.  Those  are  the  figures  presented  by  the  cor- 
poration.    I  might  add  that  the  figures  show 

The  Chairman.  Why  was  it  necessary  for  you  then  to  supple- 
ment the  last  statement  with  these  figures,  if  that  was  taken  for  an 
entire  year,  the  exact  cost  and'  the  exact  price  for  which  the  com- 
modity was  sold — why  the  necessity  to  supplement  your  statement 
there  as  you  did  f 

Mr.  Merrill.  Simply  for  the  reason  that  I  wanted  to  compare  on 
the  bads  of  continuous  use.  Now,  had  that  plant  been  able  to 
deliver  power  at  the  same  rate  all  the  year  througn,  it  possibly  would 
not  have  cost  it  a  dollar  more. 

Mr.  Raker.  Could  it  have  sold  as  much  again  of  power  ? 

Mr.  Merrill.  It  could  have  sold  twice  as  much  power  without 
incroaung  the  cost. 

The  Chairman.  Then  the  profits  would  have  been  doubled  would 
thoy  not  ? 

Mr.  Merrill.  If  sold  at  the  same  figure. 

Mr.  Graham.  Coming  back  to  the  load  factor,  what  are  the  ele- 
ments of  loss  when  they  are  running  at  a  lower  rate,  are  they  mostly 
wage  i  ? 

Mr.  Merrill.  It  is  not  so  much,  Mr.  Graham,  what  you  lose,  as 
what  you  are  not  able  to  get. 

Mr.  Graham.  If  they  are  running  at  fullhead,  say  100,  there  is 
no  loss,  but  if  they  are  running  at  only  half  that,  or  60,  they  have 
to  have  the  same  force  ? 

Mr.  Merrill.  Approximately  the  same  force,  there  is  no  appre- 
ciable difference. 

Mr.  Graham.  Of  course  they  are  not  using  as  much  coal  for  steam, 
there  is  not  all  the  loss  there. 

Mr.  Merrill.  No. 

Mr.  Graham.  Would  there  be  any  great  difference  in  the  wage 
cost  at  the  100  per  cent  production  and  the  50  per  cent  production  of 
the  enei^y? 

Mr.  Merrill.  I  should  say  not  more  than  2  or  3  per  cent,  not 
enough  to  be  appreciable. 

Mr.  Graham.  It  would  be  largely  a  question  as  to  the  speed  at 
which  the  machinery  was  working  ? 

Mr.  Merrill.  No,  it  is  not  a  question  of  speed,  it  is  of  how  many 
machines  are  in  operation. 

The  Chairman.  Let  me  ask  about  this  question  just  a  moment, 
elementary  though  it  be.  I  understand  that  they  have  not  pro- 
ceeded very  far  with  any  invention  which  is  able  to  store  this  com- 
modity? 

Mr.  Merrill.  No. 

The  Chairman.  It  would  be  one  of  service  rather  than  a  com- 
modity. Of  course  they  do  have  storage  batteries  that  will  hold  it  for 
a  while. 
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Mr.  Mebrill.  Yes,  but  the}'*  are  extremely  expensive. 

The  Chairman.  Too  expensive  to  be  of  much  service  i 

Mr.  Merrill.  They  are  not  economical  except  in  very  small  xmitSj 
and  for  very  inconsequential  uses. 

The  Chairman.  The  situation  is  it  is  going  to  be  very  very  difficult 
ever  to  store  it  economically. 

Mr.  Merrill.  Practically  the  only  way  you  can  store  energy  in  a 
hydroelectric  plant  is,  not  to  store  it  after  it  is  generated,  but  before 
it  is  generated,  by  storing  the  water. 

Mr.  SiNNOTT.  The  figures  you  gave  on  which  they  were  furnishing 
horsepower  in  San  Francisco,  $100  to  $200,  what  was  it? 

Mr.  Merrill.  I  wish  to  be  imderstood  that  those  figures  that  I 
gave  are  merely  the  horsepower  equivalent  on  a  24-hour  basis  of  the 

J  rice  per  kilowatt  hoxir.  1  have  reduced  all  costs  and  prices  that  I 
ave  given  to  this  basis,  for  purposes  of  comparison  with  each  other, 
and  also  in  order  that  you  liiay  have  figures  on  which  to  base  an 
opinion  as  to  a  reasonable  rental  charge  lor  public  lands ;  f oir  rental 
charges  have  always  been  computed  on  the  basis  of  a  24-hour  con- 
tinuous use. 

Mr.  SiNNOTT.  What  is  the  actual  charge  then  for  the  horsepower 
per  year?  I  understood  Mr.  Lewis,  the  Oregon  State  engineer,  to 
flay  that  power  could  be  developed  at  Celilo  Falls  and  furnished  for 
S9  per  horsepower  per  year. 

Sir.  Merrill.  That  presumably,  Mr.  Sinnott,  is  the  price  on  the 
maximum  demand. 

Mr.  Kent.  During  the  Hetch  Hetchy  business  here  in  the  com- 
mittee, we  were  told  that  the  traction  people  in  San  Francisco  got 
an  extremely  low  rate,  that  they  really  would  probably  have  no 
immediate  profit  in  the  generation  of  power  in  the  Hetch  Hetchy 
Bill,  that  the  Britton  crowd  were  selling  power  so  low  in  San  Fran- 
cisco to  the  street  railways  and  other  people  who  were  large  con- 
sumers,— do  you  know  what  thejr  have  been  charging  these  large 
consumers  for  power,  not  on  the  kilowatt  hour,  but  what  they  have 
been  actually  charging  per  horsepower? 

Mr.  Merrill.  It  is  niy  information  that  they  contracted  with  the 
Pacific  Gas  and  Electric  Co..  for  three-fourths  of  a  cent  a  kilowatC 
hour,  which  is  $60  per  year  norsepower  per  year,  on  the  horsepower 
equivalent  basis. 

Mr.  Kent.  That  was  running  all  day  and  all  night? 

Mr.  Merrill.  That  was  running  all  day  and  all  night.  They  do^ 
not  do  it  that  way.  Now,  answering  Mr.  Sinnott 's  question,  the 
Province  of  Ontario,  through  its  hydroelectric  commission,  is  pur- 
chasing power  from  a  plant  at  Niagara  Falls  on  the  agreement  that 
it  will  pay  $10  per  horsepower  for  an  amount  up  to  25,000  horse- 
power ana  $9  a  horsepower  for  an  amount  in  excess  of  that,  if  taken 
at  a  certain  voltage.  Furthermore,  the  amount  they  take  is  not  to 
be  measured  on  the  meter,  tJie  actual  amount  taken  over,  but  on  the 
greatest  demand  that  they  have  for  20  minutes  during  any  one 
month;  that  is  what  is  called  on  the  maximum  demand  or  peak  load 
basis.  Now,  just  how  much  that  powet  is  actually  going  to  cost 
depends  upon  this  very  thing  that  I  spoke  of  a  while  ago,  the  load 
factor.  It  also  depends  upon  tlie  distance  of  transmission;  but  we 
will  assume  first  that  there  is  no  transmissic^n.  On  80  per  cent  load 
factor  the  $9  becomes  actually  $11.25;  on  a  50  per  cent  load  factor  it 
becomes  $15,  and  on  a  40  per  cent  load  factor,  which  is  probably  as 
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much  as  can  be  expected  under  ordinary  commercial  distribution  for 
raikoads  and  lightmg  use,  it  becomes  $22. 50,  and  that  is  what  they 
are  reaUy  paying. 

Mr.  K^NT,  As  against  over  $200  ? 

Mr.  Merrill.  That  is  what  they  are  paying  as  against  $9,  which 
the  contract  shows. 

Mr.  SiNNOTT.  The  apparent  is  $9  and  tlie  real  $22. 

Mr.  Merrill.  The  reiil  is  $22.50. 

Mr.  Kent.  The  real  cost  in  the  case  of  San  Francisco,  under  this 
Britton  report,  is  over  $200. 

Tlie  Chairman.  $260. 

Mr.  Merrill.  I  want  to  make  tliis  further  statement,  that  the 
Ontario  commission  will  probably  lose  25  per  cent  of  that  power  in 
transmitting  it  to  the  several  municipalities  purchasing  it.  On  that 
basis,  with  the  several  load  factors,  the  actual  price  paid  would  be  $12 
at  100  per  cent  load  factor;  it  would  be  $15  at  80  per  cent;  it  would 
be  $20  at  60  per  cent;  and  it  would  be  $30  at  40  per  cent.  It  actually 
happens,  as  the  figures  are  given  in  these  reports,  that  certain  of  these 
municipalities  actually  pay  $30  a  horsepower  for  power  that  is  bouglit 
at  $9,  because  it  is  bought  at  $9  on  one  basis  and  sold  at  $30  on  another. 

Mr.  Raker.  Let  us  just  ask  tliis  q^uestion:  Supposing  the  distance 
from  your  generating  plant  to  the  points  of  consumption  is  200  miles, 
you  have  a  200-horsepower  generator,  wliat  percentage  will  you  lose 
m  transmitting  tliat  the  200  miles — just  a  rough  estimate  ? 

Mr.  Merrill.  That  depends  entirely  upon  how  much  money  you 
want  to  invest  in  transmission  lines. 

Mr.  Raker.  Economically  ? 
.  Mr.  Merrill.  Economically,  prcfbably  for  200  miles  15  to  20  per 
cent. 

Mr.  Raker.  Practically  the  only  conservation  or  storage  of  elec- 
trical energy  is  in  storing  the  water — that  is,  when  you  have  water 
plants;  that  is  rig^t,  is  it? 

Mr.  Merrill.  That  is  when  you  have  nothing  but  hydroelectric 
power. 

Mr.  Raker.  I  am  assuming  hydroelectric  power.  Taking  the  case 
presented  of  200  miles  distance  from  the  place  of  generation  and  the 
place  of  consunaption,  where  this  load  factor  is  high,  say  70  per  cent 
or  80  per  cent  of^aU  it  will  j)roduce,.when  you  get  down  to  30  per  cent 
can  that  readily  be  determined  and  the  power  saved,  the  water  kept 
from  going  through  the  plant,  still  kept  back  in  tne  dam?  I  did 
not  make  my  question  quite  clear,  but  you  got  my  point? 

Mr.  Merrill.  I  think  I  understand  what  you  mean.  The  drop  in 
load  that  you  mention  is  instantly  indicated  at  the  generating  end 
of  the  line. 

Mr.  Raker.  If  not  instantaneous  how  soon  thereafter? 

Mr.  Merrill.  If  not  instantaneously  how  soon  thereafter?  Oh, 
some  hundredths  of  a  second.  That  is,  the  generator  in  the  generating 
station  is  in  instant  response  to  the  demand  on  the  line. 

I^.  Raker.  As  a  matter  of  fact,  taking  the  figures  that  you  have 
given  to  us,  in  the  long  run,  during  the  year  of  running  the  plant,  it 
would  be  cneaper  to  use  hydroelectric  power  than  that  generated  by 
steam  in  a  great  many  instances,  woulan't  it,  because  you  would  not 
be  losing. 

Mr.  Merrill.  What  would  be  cheaper  ? 
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Mr.  Raker.    The  development  of  power  by  hydroelectric  energy  t 

Mr.  Merrill.  People  womd  not  develop  it  oy  hydroelectric  energy 
unless  it  was  cheaper. 

Mr.  Raker.  Is  that  not  one  of  the  large  factors  in  favor  of  the 
iiydroelectric  plant  ? 

Mr.  Merrill.  One  factor  in  favor  of  the  hydroelectric  development 
of  power  is  that  you  do  not  have  any  fuel  costs.  That  is  practically 
the  only  factor  m  its  favor,  because  all  of  the  other  factors  are  in 
favor  of  the  steam  plant. 

Mr.  Raker.  You  are  only  using  the  amount  of  storage  water  neces- 
sary to  supply  the  demand  that  is  on  during  the  time. 

Mr.  Merrill.  That  is  all. 

Mr.  Raker.  And  that  is  a  very  large  saving,  is  it  not? 

Mr.  Merrill.  Yes.  Now,  there  is  one  other  method  of  storage,  if 
you  may  call  it  that.  You  may  supplement  the  hydroelectric  plant 
Dy  steam.  You  may  run  your  nydroelectric  plant  at  approximately 
constant  load,  day  in  and  day  out,  and  take  the  peaks  off  with  the 
steam.    This  is  a  method  almost  universally  adopted. 

Mr.  Kent.  Have  you  the  figures  for  the  Edison  Co.  in  Chicago  on 
their  cost  of  production  ? 

Mr.  Merrill.  I  do  not  recall,  Mr.  Kent,  that  I  have  them  or  any 
means  of  getting  them. 

Mr.  Kent.  It  would  be  very  important  to  have  them,  because  they 
have  wonderfully  cheap  coal,  they  are  using  coal  at  about  $1.50  a 
ton,  and  also  they  have  a  big  power  plant,  and  they  are  furnishing 
electric  power  and  light  at  a  very  low  price,'and  I  was  hoping  you  did 
have  the  figures. 

The  Chairman.  I  wish  Mr.  Pierce  woidd  make  for  the  record  the 
statement  which  he  just  made  for  me. 

Mr.  Pierce.  The  Nitrate  of  Lime  Co.  in  Norway  are  actually  using 
400,000  horsepower  at  their  different  plants,  which  I  visited  last  simi- 
mer,  and  they  gftve  me  their  statement  oi  cost  per  horsepower  per 
year  to  them.  They  manufacture  tneir  own  horsepower,  and  it  was 
$9,  and  I  figured  it  up  verv  closely.  I  no  not  think  that  they  took 
depreciation  into  account,  but  I  coidd  not  make  it  cost  over  $9.25. 

Mr.  Kent.  They  have  practically  no  transmission  ? 

Mr.  Pierce.  No;  they  have  practically  no  transmission;  practically 
it  is  used  right  there;  they  were  using  24-hour  power. 

Mr.  Merrill.  And  that  included  the  operation,  administration, 
maintenance,  interest  on  investment;  all  those? 

Mr.  PiERqji.  They  paid  the  Government  25  cents. 

Mr.  Raker.  To  transmit  the  power,  .say,  from  10  or  15  miles  would 
practically  double  the  cost  per  horsepower? 

Mr.  Pierce.  Yes;  twice  what  it  would  cost,  10  or  15  miles. 

Mr.  Raker.  That  is  just  what  Mr.  Merrill  said 

Mr.  Pierce."  I  have  followed  Mr.  Merrill's  figures,  and  I  think  he  is 
absolutely  correct  in  all  he  has  said. 

The  Chairman.  Does  not  the  statement  of  Mr.  Pierce  and  the  state- 
ment of  Mr.  Merrill  with  reference  to  the  California  situation  demon- 
strate the  fact  that  we  need  the  opening  up  of  some  more  power 
plants,  and  that  we  need  some  legislation  pretty  badly? 

Mr.  Raker.  Undoubtedly,  Mr.  Chairman. 

Mr.  Kent.  There  is  no  question  but  what  there  is  to-day  in  Cali- 
fornia absolutely  an  adequate  amount  of  power  for  the  State  of  Cali- 
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fomia.  We  do  not  need  any  competition  in  California  to-day.  We 
will  need  it  in  the  future,  but  the  trouble  is  they  are  not  regulating 
them,  and  these  securities  have  been  scandalously  watered.  I  have 
known  about  it,  and  I  can  bring  the  figures  to  show  it.  They  charge 
up  every  earthly  thing,  whether  it  is  right  or  wrong,  in  their  costs. 

Mr.  Kakeb.  in  addition  to  regulation  we  need  extensive  develop- 
ment. 

Mr.  Kent.  I  do  not  believe  that  the  engineers  would  tell  us  that 
California  to-day  is  shy  of  power.  We  will  need  it  in  the  futiu'e.  We 
are  going  to  neecl  every  bit  of  power  we  can  make.  But  I  think  to-day 
there  is  ample  power  in  California. 

Mr.  Rakeb.  Mr.  Pierce's  statement  heretofore  given  and  his  gen- 
eral attitude  before  the  committee  with  Mr.  Memll  shows  that  Air 
Pierce  as  well  as  the  department  officials  are  trying  to  give  us  infor- 
mation to  get  the  best  results. 

I'he  CuAiBMAN.  There  is  no  doubt  about  it. 

Mr.  PiEBOE.  May  I  say  one  thing  which  might  be  of  very  great 
interest  to  the  committee.  In  the  State  of  Washington  the  .Public 
Service  Commission  are  now  engaged  in  valuing  the  properties  of  all 
the  public  utiUtie^  corporations  of  the  State,  with  a  view  to  getting 
their  actual  cost  and  not  paying  on  the  extra  capitalization. 

Mr.  Rakeb.  That  is  what  we  are  doing  in  Cahfomia  too. 

Mr.  Mebbill.  In  order  that  the  committee  may  understand  the 
jigures  in  (  alifoniia,  though  they  are  high,  you  might  compare  the 
figure  with  what  you  pay  in  Washington,  10  cents  a  kilowatt  hour. 
On  the  same  basis  we  are  paying  in  San  Francisco,  it  means  you  are 
paying  $650  per  horsepower  in  the  city  of  Washington,  as  against 

Mr.  PiNNOTT.  I  did  not  exactly  catch  that. 

Mr.  Mebbill.  Against  the  S260  in  San  Francisco. 

Mr.  Rakeb.  With  plenty  of  water  power  flowing  right  by  the  city. 

Mr.  Mebbill.  They  say  so. 

Mr.  Kent.  Is  the  Washington  ctirrent  generated  by  coal  or  by 
water  power? 

Mr.  Mebbill.  By  steam  power. 

Mr.  Kent.  By  steam  power  entirely. 
.   Mr.  Mebbill.  So  far  as  I  know. 

Mr.  Kent.  What  is  the  price  of  coal? 

Mr.  Mebbill.  I  can  not  tell  you  except  what  I  have  to  pay  for  it. 
I  do  not  know  what  they  have  to  pay. 

Mr.  Kent.  They  pay  less  than  $5. 

Mr.  Mebbill.  l  presume  they  do,  for  steam  coal. 

TheCHAiBMAN.  Can  anybody  account  for  the  inactivity  of  this 
District  in  developing  this  water  power  up  here  and  getting  the 
benefit  of  cheap  lignts  ? 

Mr.  Rakeb.  They  are  not  developed  because  we  do  not  take  this 
thing  over  and  have  these  Great  Falls  of  the  Potomac  River  used  for 
the  purpose  of  lighting  this  city.  Mr.  Leighton  made  the  statement 
in  here  the  other  day  that  the  Electric  Power  Company  of  Wa^hinff- 
ton  had  the  rights  on  the  Potomac  River,  and  gave  us  to  understand, 
if  you  were  to  look  over  the  hearings,  that  they  had  control  of  those 
rights,  although  I  doubt  that. 

Mr.  C  LEABY.  The  power  of  the  Great  Falls  of  the  Potomac  is  owned 
at  the  present  day,  one-half  by  the  United  States  and  the  other  half 
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^ 

by  the  Washington  Railway  and  Electric  Company.  Neither  one 
owns  all.  General  Butler  at  one  time  owned  one-half  and  he  sold 
that  half  to  transferees  and  it  subseauently  went  into  the  railroad 
company.  The  United  States  owns  tne  other  half,  and  the  two  are 
joint  owners  of  that  power. 

Mr.  Raker.  We  appropriated  last  year  $10,000  for  a  report  on  it, 
and  I  do  not  know  whether  the  report  has  been  filed  or  not. 

Mr.  Kent.  Senator  Norris  is  after  this  thing  with  a  hot  poker. 

Mr.  Rakeb.  Has  that  report  been  filed  1 

Mr.  Kent.  I  have  not  heard,  all  I  know  is  he  has  been  after  this, 
and  I  think  we  will  hear  sometning  directly  about  it. 

Mr.  Rakeb.  I  suppose  this  is  an  extremely  valuable  water  power  1 

Mr.  Cleaby.  You  may  be  very  much  mistaken  about  that,  because 
it  is  a  low  water-fall,  and  it  is  much  smaller  than  the  general  concep- 
tion of  it.  At  least  I  get  that  from  the  engineers,  and  even  at  high 
water  it  loses  the  value  of  its  flow.  I  have  no  interest  in  it  per- 
sonally, but  I  think  they  very  much  overestimate  the  value  of  that 
water  power. 

Mr.  Rakeb.  When  you  are  paying  this  enormous  price  which  Mr. 
Merrill  has  stated,  six  hundred  and  some  odd  dollars  per  horsepower^ 
with  the  water  falls  right  by  us,  I  want  to  tell  you  it  looks  pretty 
bad  to  me.    What  is  the  power  that  can  be  developed  there  t 

Mr.  Cleaby.  Somebody  said  that  there  were  800  second-feet  flo\^. 
I  am  not  an  engineer,  but  I  understand  there  are  800  second-feet,  the 
fall  I  think  is  65  to  80  feet.  In  the  Sierre  Nevada  Mountains  the 
fall  is  2,000  feet.  ^ 

Mr.  SiNNOTT.  What  could  thev  develop  economically! 

Mr.  Cleaby.  I  do  not  know;  I  am  not  an  engineer. 

Mr.  Pieboe.  What  is  the  head  ? 

Mr.  Cleaby.  Somewhere  between  65  and  80  feet. 

Mr.  PiEBCE.  What  is  the  flow  ? 

Mr.  Cleaby.  800  second-feet. 

Mr.  PiEBCE.  800  second-foet  flowing  80  feet  would  be  6,000  horse- 
power. 

Mr.  Mebbill.  Unless  there  are  other  questions,  Mr.  Chairman,  I 
will  go  on  to  other  matters. 

Mr.  Rakeb.  You  have  some  sort  of  a  statement  that  you  have  been 
testifying  from,  Mr.  Merrill,  and  perhaps  if  that  could  go  in  it  would 
make  it  clearer  for  us. 

Mr.  Mebbill.  I  have  some  figures  here  from  which  I  have  been 
reading. 

Mr.  Kakeb.  Would  it  not  be  well  to  put  them  in  ? 

The  Chaibman.  I  should  not  be  surprised  if  it  would. 

Mr.  Mebbill.  These  figures  in  here  are  the  ones  presented  before 
the  Boapd  of  Siipervisors  of  San  Francisco. 

Mr.  Rakeb.  You  have  them  all  in  a  body  where  one  coidd  get  at 
them  ? 

The  Chaibman.  Are  they  sufficiently  plain  to  do  for  the  record  ? 

Mr.  Mebbill.  I  will  see  that  they  are  before  thev  go  in. 

The  Chaibman.  If  there  is  no  objection  they  will  be  put  in. 

Mr.  Merrill.  I  will  add  to  this  further  with  respect  to  this  topic, 
that  the  capitalization  of  the  properties  which  are  used  in  supplying 
this  power,  appears  to  be  approximately  $520  a  kilowatt  or  aoout 
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$440  a  horsepower  of  the  installed  capacity.  The  net  receipts  for 
the  j^ear  1911  amounted  to  a  return  of  6.4  per  cent  on  that  capitali- 
zation. 

I  wish  to  insert  in  the  record  at  this  place  a  Ust  of  the  number  of 
permits  of  different  kinds  which  have  been  issued  by  the  Department 
of  Agriculture  within  the  National  Forests  since  we  have  been  operating 
on  them,  1901. 

The  Chairman.  Without  objection  they  will  go  in. 

(Said  statement' is  identified  as  Exhibit  S  and  will  bo  found  in  the 
appendix.) 

Mr.  Merrill.  I  wish  now  to  raako  a  few  remarks  about  water- 
power  developmont  in  tlip  West.  You  have  heard  it  stated  hero 
that  since  the  act  of  1901  was  passed,  or  in  any  event  since  the 
revocation  of  permits  in  March,  1909,  nobody  has  invested  any 
money  in  the  development  of  water  power  on  public  lands  in  the 
West.  This  statement  was  made  by  Mr.  Willcox,  but  he  finally 
amended  it  to  say  that  no  new  developments,  meaning  by  new 
developments  entirely  new  enterprises,  had  entered  upon  the  national 
forests  since  that  time.  I  wish  to  file  as  a  part  of  the  record  at  this 
point  a  list  of  12  entirely  new  ent^^rprises  ttiat  have  been  developed 
on  the  national  forests  sincr^  March  2,  1909. 

Mr.  Kent.  What  is  the  amount  of  capital  invested  ? 

Mr.  Merrill.  I  do  not  have  that  information. 

The  Chairman.  If  there  is  no  objection,  it  will  be  inserted  at  this 
point.  ♦ 

Mr.  Kent.   I  wanted  to  know  whether  they  were  small  or  large. 

New  corporations  constructing  and  operating  power  plants  on  national  fortsts  sines 

March  2, 1909. 


State. 

National  forest. 

Corporation. 

Utah 

Kaniksu 

Inland  Portland  Cement  Co. 

South  Dakota. 

Black  Hilh 

Leadville 

Dakota  Power  Co. 

Colorado 

Tin  Cup  Gold  Dredging  Go. 
If  ockay  Light  A  Power  Co. 
Klko-Lamoille  Powtf  Co. 
Pacific  Power  Co. 

Idaho 

Lemhi 

Nevada 

Ruby 

Caliromla 

Mono 

IContana 

Beartooth 

Cooke  Mining  A  Reduction  Co. 

Do 

ICadlson 

Montana-IUInolit  Copper  Mining  Co. 
Colorado  Yule  Marble  Co. 

Colorado 

Sopris 

Do 

. . .  .do 

Tam  O'Shanta-Montezuma  Ifinea  A  DerelopmMit 

Co. 
Arizona  Power  Co. 

Arlwna 

Tonto 

Idaho 

Rajxnon 

Kittle  Rurtx>p  ^old  M'lnM  Co, 

Mr.  Merrill.  Naturally  the  major  part  of  the  development  has 
been  by  thr>  established  corporations.  First,  because  they  have  the 
market;  second,  because  it  is  mon^  easy  to  finance  a  going  concern 
than  one  on  which  you  have  to  take  your  chances.  There  is  this 
further  consideration  in  the  matter,  that  regardless  of  whether  the 
permit  be  revocable  or  irrevocable,  you  can  not  get  bonds  except  on 
some  underlying  security,  and  if  you  do  not  own  any  property  you 
have  no  such  security.  Whether  the  permits  w(»re  revocable  or 
irrevocable,  if  you  could  not  got  the  title  to  the  land,  you  would  have 
no  underlying  security  for  a  bond  issue,  unless,  p<Thaps,  you  could 
issue  the  bonds  on  the  mere  franchise.     However,  most  of  these  cor- 
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{►orations  in  the  West  that  have  made  developments  on  the  public 
ands  have  outside  of  the  public  lands  properties  which  serve  as  the 
underlying  security,  and  this  is  a  reason  why  they  have  been  ^le  to 
finance  and  to  develop  on  the  public  lands. 

Mr.  Raker.  In  almost  all  of  the  instances  they  could  not  develop 
a  complete  system  upon  privatelv  o\\Tied  lands,  the  way  the  California 
situation  is.     Isn't  that  about  the  condition? 

Mr.  Merrill.  No;  I  would  not  put  it  as  you  say  it,  Judge.  I 
would  simply  say  that  regardless  of  the  fact  that  they  could  only  get 
that  form  of  pennit  it  was  more  to  their  ad\»antage  to  take  the  good 
sites  on  the  public  lands  than  to  develop  poor  sites  off. 

Mr.  Raker.  I  would  not  put  it  that  way.  The  point  I  want, 
however,  is  that  practically  all  of  the  good  sites  are  on  the  public 
domain. 

Mr.  Merrill.  Yes,  sir;  that  is  true.  There  has  been  a  very  con- 
siderable development.  This  map  here  which  has  been  prepared  by 
Mr.  Fowler,  the  District  Engineer  of  San  Francisco,  shows  tne  power 
developments  in  the  State  of  California,  and  the  transmission  systems. 
This  map  will  show  at  least  one  thing,  that  power  development  in  the 
State  of  California  is  not  an  infant  industry.  These  are  the  lines 
(indicating  on  map),  branching  in  every  direction  across  the  State, 
of  the  several  power  companies  that  are  operating  there.  The  map 
shows  the  recent  development  at  Big  Cre?k,  of  tne  Pacific  Light  & 
Power  Corporation,  for  use  at  Los  Angeles.  This  company  has 
recently  put  in  about  90,000  horsepower  of  machinery  startmg  opera- 
tion about  November  1  of  last  year.  These  are  the  first  units  in  a 
development  of  250,000  horsepower,  and  almost  ev?ry  acre  occupied 
is  public  land. 

The  Chairman.  Is  that  a  new  project? 

Mr.  Merrill.  An  entirely  new  project,  but  of  course  an  extension 
of  the  business  of  the  company.  Judge  Gibson,  the  attorney  of  the 
company,  who  was  in  my  oflice  here  in  Washington  last  fall,  when  I 
apologized  to  him,  as  I  have  apologized  to  hundreds  of  people,  because 
we  could  offer  him  nothing  under  the  law  but  a  revocable  permit,  said 
it  did  not  make  the  slightest  difference  to  th?m,  from  the  fact,  as  I 
have  stated  before,  that  they  had  sufficient  security  outside  of  the 
public  lands  to  float  a  bond  issue. 

Mr.  Kent.  He  meant  that  they  did  not  expect  to  be  abused  by  the 
action  of  the  Government  ? 

Mr.  Merriix.  Certainly,  and  he  also  stated  this,  that  he  considered 
it  inconceivable  that  when  an  investment  had  been  made  on  the  public 
lands,  even  under  a  revocable  permit,  any  Secretary  of  the  Interior 
or  of  Agriculture  either  would  or  could  revoke  it,  because 

The  Chairman.  There  is  no  doubt  about  their  ability  to  do  it. 

Mr.  Merrill.  There  is  in  my  mind  a  considerable  doubt  as  to  the 
efllcacy  of  a  revocation  if  contested.  The  situation  as  I  see  it — and 
I  say  this  although  I  am  not  a  lawyer — ^is  this:  Assume  that  a  secre- 
tary did  revoke  a  permit  of  a  company  operating  on  the  public  lands, 
what  is  the  result?  What  can  be  done?  The  only  thing  that  can  be 
done  is  to  have  the  Department  of  Justice  bring  suit  in  trespass  to 
oust  the  occupant  from  the  public  lands.  If  the  company  ignores 
the  revocation  and  continues  to  operate,  what  can  be  done? 

Mr.  Kent.  Can  not  the  Government  cut  off  the  water  supply? 
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Mr.  Merrill.  Possibly  so,  but  I  do  not  believe  that  any  court  in 
the  United  States  would  disregard  the  equities  in  the  case,  if  the 
action  were  not  taken  for  substantial  reasons. 

The  Chairman.  Is  not  the  law  of  contractual  relation,  which 
entered  into  the  deal  at  the  initial  point  of  negotiations,  of  such 
effect  that  a  court  would  be  compelled  to  find  in  an  action  brought 
that  the  Government  had  absolute  sovereign  power  and  could  imme- 
diately oust  the  company  ? 

^  Mr.  Merrill.  No,  for  this  reason.  I  am  assuming  that  the  revoca- 
tion be  made  not  for  violation  of  the  contract.  I  am  assuming  that 
the  company  has  absolutely  lived  up  to  the  contract,  but  that  the 
revocation  is  an  arbitrary  act,  outside  of  the  scope  oi  the  contract, 
and  resting  on  the  mere  statement  of  the  statute  that  the  Secretary 
may  revoke,  in  his  discretion. 

l^he  Chairman.  But  would  not  the  charge  of  the  judge  on  the 
bench  to  the  jury  bo  that  the  Federal  Government  was  within  the  law, 
within  the  act,  invested  with  full  power  to  sever  all  relations,  and 
would  not  the  jurv,  of  necessity,  find  that  the  Federal  Government 
had  that  right  unaer  the  law. 

Mr.  Merrill.  Mr.  Chairman,  I  want  to  say  just  this,  that  I  do  not 
believe  the  discretion  vested  in  an  executive  officer  goes  beyond  the 
object  for  which  he  was  granted  that  authority  in  the  first  place.  I 
believe  his  authority  is  limited  to  conformity  with  the  pmpoaes  for 
which  the  act  granting  him  that  discretion  was  passed.  But  I  do  not 
intend  by  any  means  to  defend  the  act  of  1901,  because  the  irrevo- 
cable feature  of  it  is  indefensible. 

Mr.  SiNNOTT.  You  probably  have  in  mind  the  equitable  maxim 
that  the  law  abhors  a  forfeiture,  and  that  this  is  not  an  arbitrary  right 
of  revocation. 

Mr.  Merrill.  That  is  what  I  mean,  that  the  act  does  not  contem- 
plate an  arbitrary  right,  having  no  consideration  of  the  conditions 
under  which  the  grant  was  made. 

The  Chairman.  Even  accepting  for  the  moment  the  charitable 
view  of  it  that  you  take,  the  matter  is  full  of  doubt. 

Mr.  Merrill.  There  is  no  reason  why  thert  should  be  such  a  right 
as  that. 

Mr.  Kent.  I  am  not  a  lawyer,  but  it  soems  to  me  perfectly  obvious 
that  the  Federal  Government  has  a  right,  through  the  Secretary  of  the 
Interior  or  the  Secretary  of  Agi-iculture,  to  revoke  a  permit;  that  the 
Secretary  of  Agriculture  or  the  Secretary  of  the  Interior  can  cause  the 
wires  to  be  cut,  and  then  what  would  the  other  fellow  do? 

The  Chairman.  Even  if  they  took  the  law  in  their  own  hands  pri* 
marily,  and  took  an  ax  and  chopped  the  poles  down,  I  do  not  beheve 
they  could  do  that.  But  I  do  beheve  that  they  could  proceed  through 
the  Department  of  Justice  and  attack  them  by  injunction  and  stop  tSie 
production  of  power,  and  stop  everything,  and  get  a  writ  ot  ouster  and 
throw  them  off. 

Mr.  Kent.  They  could  only  attack  it  by  virtue  of  the  revocable 
permit.  I  believe  absolutely  the  revocable  permit  is  revocable,  and 
if  the  Secretary  of  the  Interior  or  the  Secretary  of  Agriculture  say 
this  is  revoked,  they  can  go  and  chop  down  the  poles  and  cut  the 
wires,  and  it  is  up  to  the  other  fellow  to  do  the  next  thing. 

Mr.  Raker.  There  have  been  some  very  vahiable  opmions  passed 
upon  that  subject.  Such  action  would  not  affect  the  legal  rights,  but 
it  has  had  a  deterrent  effect  upon  the  development. 
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The  Chairman.  Undoubtedly. 

Mr.  Raker.  And  Mr.  Merrill's  \new  of  the  matter  would  make  no 
difference;  but  I  think  he  is  pretty  close  to  the  law  in  what  he  said. 

Mr.  Merrill.  Regardless  of  that  fact,  there  is  no  doubt  in  my  mind 
that  even  though  developments  have  taken  place  on  the  public  lands, 
and  that  the  revocable  leature  of  the  act  of  1901  has  not  stopped  it, 
it  has  made  it  more  slow  of  development,  and  higher  interest  rates 
and  great(^r  discounts  have  resulted  because  no  better  title  could  be 
given. 

The  Chairman.  It  has  probably  retarded  development  to  the 
extent  that  the  present  power  companies  are  able  to  practice  extortion, 
whereas  they  might  have  some  competition  under  other  conditions. 

Mr.  Raker.  And  they  would  like  to  see  the  present  conditions 
continue. 

Mr.  Kent.  The  public  has  paid  ten  times  over  for  the  element  of 
uncertainty  caused  by  the  revocable  permit. 

Mr.  Raker.  They  are  paying  the  fellow  who  has  the  plant  already 

established. 

Mr.  Kent.  Every  time  the  element  of  risk  is  increased  the  whole 

f)ublic  has  to  pay  for  it,  not  once,  but  five  times;  and  I  think  that  is 
undamental. 

Mr.  Merrill.  I  want  to  add  further  with  respect  to  these  devel- 
opments on  the  public  land,  that  the  Southern  California  Edison 
Co.  has,  as  I  recall,  some  30,000  horsepower  on  the  public  lands  at 
the  place  I  indicate  on  the  niap:  it  is  proposing  to  develop  about  75,000 
more  on  the  Kern  River.  Tne  Sierra  &  San  Francisco  Power  Co. 
bas  up  here  about  30,000  horsepower  on  the  public  lands  along  the 
Stanislaus  River,  and  is  proposmg  to  increase  that  development  to 
about  75,000  horsepower.  The  Great  Western  Power  Co.,  on  the 
Feather  River,  has  started  upon  a  program  of  development  that  wilt 
ultimately  reach  350,000  horsepower.  These  cases  that  I  have  cited, 
together  with  the  Pacific  Light  &  Power  Corporation's  developments 
on  the  San  Joaquin  River,  will  total  approximately  750,000  horse- 
power. 

Mr.  Raker.  The  location  of  the  Great  Western  Power  Co.  has  been 
my  ** stamping  ground"  from  boyhood,  and  my  recollection  is  that 
thev  bought  up  all  that  big  valley,  including  some  25  or  30  ranches, 
and  bought  out  a  town,  and  then  they  bought  all  that  land  down  the 
atream. 

Mr.  Merrill.  You  are  not  entirely  correct. 

Mr.  Rake]^.  I  did  not  go  there,  but  they  did  get  a  few  rights  from 
the  public  domain. 

Mr.  Merrill.  The  fact  of  the  case  is  that  every  plant  they  will 
construct  there  except  the  Big  Bend  plant,  which  is  built  just  outside 
the  public  lands,  will  occupy  public  lands. 

Mr.  Raker.  Their  dam  and  reservoir  is  on  privatelv  owned  land. 

Mr.  Merrill.  The  greater  part,  99  per  cent  of  it.  1  merely  wished 
to  say  this  in  respect  to  it,  not  that  it  was  entirely  on  the  public  do- 
main, but  that  every  development  that  they  make  there  involves  the 
public  lands. 

Mr.  Raker.  I  do  not  quite  understand  you. 

Mr.  Merrill.  Everj^  development  that  they  make  up  there,  every 

f)ower  plant,  with  its  conduit  and  power  house,  occupies  some  public 
and,  except  the  present  development  at  Big  Bend. 
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Mr.  Kaker.  So  the  committee  may  understand  j)ist  what  they  do 
use  from  the  pjublic  land,  isn't  this  rough,  rugged,  mountainous  country 
on  which  a  billy  goat  could  not  feed  ?  Isn't  that  about  the  fact?  i 
do  not  want  to  put  that  in  as  an  element  at  all. 

Mr.  Merrill.  Just  a  little  later  I  may  speak  about  some  of  those 
matters.  M.y  only  object  in  reciting  this  case  to  you  and  in  showing 
you  this  map  is  to  show  that  despite  the  law  as  it  is  these  developmcnte 
have  gone  on.  What  I  have  said  is  not  in  defense  of  the  law.  The 
development  in  CaUfornia  is  second  only  to  that  in  New  York.  As 
far  as  the  transmitted  power  is  concerned,  it  is  ahead  of  New  York 
I  made  a  census  of  CaUfornia  water  powers  in  1912,  and  at  that  time 
there  was  400,000  horsepower  on  the  wheels.  Of  that  400,000  horse- 
power developed  in  1912^  175,000  horsepower  occupied  in  whole  or 
in  part  the  pubUc  lands,  and  226,000  horsepower  was  entirely  oflF  the 
pubUc  lands,  the  proportions  being  43  per  cent  and  57  per  cent.  This 
IS  in  answer  to  statements  that  have  been  made  that  the  Western 
States  are  not  supplied  with  power  because  it  is  impossible  to  finance 
projects  on  the  public  lands.  As  I  said  a  moment  ago,  there  were 
400,000  horsepower  in  1912  in  California.  Since  that  time  about 
60,000  to  70,000  horsejjower  has  been  put  upon  the  wheels.  This 
development  of  the  Pacific  Light  &  Power  on  JBig  Creek  and  the  San 
Joaquin  River  has  in  operation  only  90,000  horsepower  out  of  a  total 
of  250,000  horsepower.  The  Sierra  &  San  Francisco  Power  Co. 
on  the  Stanislaus  River  has  only  about  30JD00  out  of  a  total  of 
75,000.  The  Great  Western  on  the  Feather  River  has  about  80,000 
out  of  a  total  of  350,000.  Every  kilowatt  of  all  I  have  named  will  be 
generated  just  as  soon  as  there  is  a  market  for  it,  and  the  occupancy 
of  pubUc  lands  will  not  delay  it  a  day.  There  has  never  been  in  the 
history  of  the  United  States  a  development  of  water  power  within  a 
short  period  such  as  has  taken  place  in  California  in  the  last  five 
years. 

The  Chairman.  I  do  not  like  to  interrupt,  because  vou  are  s;iving 
us  the  very  things  we  want;  you  are  helpmg  us  wonderfuDy,  out  is 
there  anv  reason  why,  if  there  were  a  proper  law  on  the  statute  books, 
we  couldf  not  move  to  the  Pacific  coast  a  large  per  cent  of  the  manu- 
f acturin  g  of  the  coimtry,  due  to  cheap  power  tnat  you  could  give  to 
a  line  of  business  ? 

Mr.  Merrill.  My  answer  to  that  is 

The  Chairman.  Of  course,  that  is  an  economic  question. 

Mr.  Merrill.  Regardless  of  whether  the  law  has  been  bad  or  not 
there  is  more  power  in  CaUfornia  to-day  than  those  cordpanies  know 
what  to  do  with,  already  on  their  wheels,  or  in  any 'event  in  process 
of  development.  The  present  situation  of  this  district  calls  for  more 
users  rather  than  more  power. 

Mr.  Raker.  The  statement  that  there  is  a  water-power  monopoly 
there  is  wrong,  is  it  not,  in  California  ? 

Mr.  Merrill.  Did  I  make  that  statement  t 

Mr.  Raker.  No,  sir;  you  did  not,  but  I  wanted  the  record  to  show. 

Mr.  Merrill.  In  my  judgment  the  Pacific  Gas  &  Electric  Co. 
has  pretty  nearly  an  air-tight  monopoly  in  the  central  part  of  the 
Stat«,  not  only  from  the  fact  that  it  has  its  markets,  but  from  the 
further  fact  that  under  the  present  public  utilities  law  in  California 
it  can  maintain  its  place  anyhow. 

Mr.  SiNNOTT.  Do  you  think  there  is  a  vicious  monopoly  there  t 
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Mr.  Merrill.  I  do  not  by  any  means. 

Mr.  SiNNOTT.  Exorbitant  rates  ? 

Mr.  Merrill.  I  do  not  think  so;  as  far  as  I  can  judge  from  the 

fower  rates  of  the  country  over  they  are  as  cheap  in  here  under  the 
'acific  Gas  &  Electric  Co.  as  they  are  anywhere. 

Mr.  Raker.  The  Hetch-Hetchy  power  will  aflfect  that  situation  t 

Mr.  Merrill.  Presumably  so,  i)ut  the  50,000  horsepower  from  the 
Hetch-Hetchy  will  not  make  a  very  big  dent  in  the  200,000  already 
in  the  central  part  of  the  State. 

Mr.  Raker.  Before  you  leave  that  have  you  figured  any  on  the 
Pitt  River  development  ? 

Mr.  Merrill.  The  only  thing  that  can  be  said  about  the  Pitt 
River  development  is  that  it  is  a  good  site.  It  is  not  as  good  as  some 
others  and  it  will  not  he  developed  until  there  is  a  market  to  sell  the 
power.  The  point  that  I  wish  to  make  here  is  this,  that  there  is  no  lack 
of  power  or  of  power  development  in  the  State  of  California,  regard- 
less of  whether  the  law  is  good,  bad,  or  indifferent. 

Mr.  Raker.  The  assumption  in  the  press  and  by  individuals  that 
there  is  a  water-power  monopoly  in  Califomia  is  not  based  upon  the 
facts,  is  it  ? 

Mr.  Merrill.  Not  in  my  judgment;  that  is,  not  for  the  State  as  a 
whole. 

Mr.  Raker.  That  covers  the  northern  part  in  particular;  any 
further  development  of  hydro-electrical  energy  would  tend  to  reduce 
the  amount  that  the  consumer  would  have  to  pay,  do  you  think  ? 

Mr.  Merrill.  I  hardly  would  follow  you  there.  I  will  take  that 
matter  up  later  also,  if  1  mav. 

Mr.  Raker.  That  is  all  right. 

Mr.  Merrill.  In  the  southern  part  of  the  State  there  are  three 
corporations  operating.  They  are  the  Pacific  light  &  Power  Corpora- 
tion, which  has  transmission  Knes  from  Big  Creek  and  Kern  River; 
the  southern  Califomia  Edison  Co.,  which  has  a  transmission  Une 
from  Kern  River,  and  both  of  which  have  a  considerable  number  of 
small  plants  farther  down;  and  over  here  in  the  western  part  of  San 
Bernardino  County,  aroimd  San  Bernardino  and  Riverside,  the 
Southern  Sierra  Power  Co.,  which  brings  its  power  down  from  the 
Owens  Valley  across  the  Mohave  desert  and  comes  in  here.  Those 
three  companies  are  in  nominal  competition. 

Mr.  Raker.  Where  is  that  ? 

• 

Mr.  Merrill.  Los  Angeles.  As  far  as  any  real,  effective  compe- 
tition is  concerned,  they  might  for  all  intents  and  purposes  be  under 
the  same  head. 

Mr.  Raker.  They  will  have  another  one  in  there  ready  to  operate 
as  Quick  as  they  put  the  plant  in. 

Mr.  Merrill.  The  city  of  Los  Angeles  is  putting  a  plant  in  down 
about  here.  Again,  I  do  not  want  to  leave  the  impression  that  this 
monopoly,  which  is  formed?  presumably,  by  a  gentlemen's  agreement 
between  tnese  three  concerns,  is  an  oppressive  monopoly,  because  it 
has  been  my  observation,  not  only  in  this  part  of  the  West,  CaUfornia, 
but  elsewhere,  that  the  greater  part  of  the  power  companies  are  not 
trying  half  so  hard  to  secure  a  monopoly  of  the  market  as  they  are 
trying  to  sell  their  power.  If  I  had  a  map  here  of  the  United  States 
I  would  show^ou  tne  power  developments  in  other  sections  also,  but 
take  the  section  around  Portland,  the  Portland  Railway  light  & 
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Power  practically  controls  that,  and  it  has  more  power  than  it  can 
sell.  In  the  Puget  Sound  district  is  the  Puget  Sound  Light  &  Trac- 
tion Co.  That  company  has  from  30,000  to  40,000  horsepower  that 
it  is  offering  to  sell  for  $18  a  horsepower,  and  can  not  dispose  of  it. 
In  the  eastern  part  of  the  State  of  Washington  the  Washington 
Water  Power  Co.  is  developing  a  plant  at  what  is  called  Lom  Lake. 
If  that  is  developed  in  the  next  year,  the  companj'^  will  have,  I  should 
judge,  about  60,000  horsepower  to  dispose  of  somewhere.  The  same 
thing  is  true,  but  to  a  lesser  degree,  in  the  territory  in  Montana  con- 
trolled by  the  Montana  Power  Co.,  in  the  territory  controlled  by  the 
Utah  Securities  Co.,  in  Utah  and  Idaho,  and  in  the  territory  around 
Denver  controlled  by  the  Colorado  Power  Co.  As  far  as  my  observa- 
tion goes,  there  is  not  a  power  district  of  consequence  in  the  West  that 
is  not  only  fully  developed,  but  overdeveloped,  as  far  as  supply  of 
power  is  concerned. 

Mr.  Raker.  Riglit  there  in  that  connection,  Mr,  Merrill,  I  have 
received  a  number  of  letters  from  consumers  in  and  about  Corning 
and  Red  Bluff  and  througli  that  territory,  tliat  are  getting  hydro- 
electric energy  for  pumping  purposes,  and  they  claim  that  bv  virtue 
of  permits  granted  to  certain  companies  in  that  territory  the  com- 
panies in  sucli  territory  were  permitted  to  raise  prices.  Do  you 
Know  anything  whatever  about  tliat? 

Mr.  Merrill.  No;  I  can  not  answer  as  to  that  particular  con- 
dition, but  I  am  convinced  that  had  tliat  matter  been  brouglit  before 
your  pubUc  utilities  commission 

Mr.  Raker.  It  has  since,  of  course.  As  to  tlio  Pitt  River  condi- 
tion, don't  you  beheve  there  is  a  great  field  for  power  plant  of 
2,000  to  5,000  horsepower? 

Mr.  Merrill.  It  is  away  beyond  that. 

Mr.  Raker.  Don't  you  beheve  that  tliere  is  a  demand  for  4,000 
or  5,000  horsepow(T  for  the  purpose  of  furnishing  energy  for  these 
miners  and  agriculturists  down  in  tlie  northern  part  of  Sacramento 
Valley? 

Mr.  Merrill.  I  do  not  tliink  so.  Judge,  for  tliis  reason,  that  fartJior 
down  is  tlie  Feather  River,  which  is  a  better  power  site,  evcrytliing 
considered,  than  anytliing  else  that  I  know  of  in  tjie  West. 

Mr.  Raker.  On  tlie  Feather  River? 

Mr.  Merrill.  On  the  Feather  River.  So  long  as  the  Big  Meadows 
system  can  be  developed  more  clieaply,  probaBly,  than  almost  any 
otlier  site  on  the  coast,  it  will  supply  the  demand  up  to  tlie  limit  of 
its  development  before  anybody  else  lias  a  chance  to  come  in. 

Mr.  Raker.  Of  course,  the  Big  Meadows  is  probably  all  owned  by 
the  Great  Western  Power  Co.,  that  bought  the  Meadows  and  tlie 
timber  land.  The  timber  land  is  being  cleared  oiBF  now,  and  all 
the  logs  and  stumps  hauled  out  for  the  purpose  of  putting  the  dam 
in  shape,  and  what  rights  of  way  thev  have  gotten  from  the  Govern- 
ment have  been  granted  under  this  revocable  permit.  Enough 
power  will  be  generated  by  the  Great  Western  to  supply  all  the  de- 
mands that  may  be  necessary  for  a  number  of  yt^ars  in  the  nortliern 
part  of  California. 

Mr.  Merrill.  I  think  so,  and  let  me  repeat  the  statement  I  made 
awhile  ago,  that  since  1893,  when  the  first  plant  was  constructed  in 
southern  California,  up  to  1912,  which  is  19  years,  there  were  devel- 
oped in  the  State  400,000  liorsepowi^r.     The  present  concerns  which 
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have  developments  undt^r  way,  including  the  Southern  California 
Edison  Co.,  the  Pacific  Light  &  Power  Cc-rporation,  the  Sierra  &  San 
Francisco  Power  Co.,  the  San  Joaauin  Light  &  Power  Co.,  the  Groat 
Western  Power  Co.,  and  the  Pacinc  Gas  &  Electric  Co.,  all  of  them 
active  going  concerns,  probably  have  projects  under  way  of  not  less 
than  800,000  horsepower,  or  double  the  development  of  the  preceding 
19  years. 

Mr.  Raker.  Has  the  Great  Western,  with  its  reservoir  that  you 
have  mentioned,  in  connection  with  other  private  property,  entered 
into  an  agreement  to  comply  \^ath  tliese  rules  and  regulations  as  to 
prices  and  inspection  and  all? 

Mr,  Merrill.  Yes,  sir. 

Mr,  Raker.  Then,  that  leaves  tlie  public  in  shape  whereby  they 
ought  to  be  protected  1 

Mr.  Merrill.  I  do  not  want  t<»  answer  yes  to  that  questi(m  yet. 

Mr.  Raker.  All  right. 

Mr.  Merrill.  Will  you  let  that  pass  a  little  while  ? 

Mr.  Raker.  Certainly  I  will. 

Mr.  SiNNOTT.  I  viiderstood  these  foreign  nitrate  companies  were 
looking  for  cheap  power  in  this  coimtry.  I  wonder  why  they  could 
not  avail  themselves  of  this  excess  power  in  Talifornial 

Mr.  Merrill.  They  have  examined  it.  Representatives  of  the 
nitrate  interests  were  all  through  the  West  some  years  ago.  They 
looked  over  the  Feather  River  site;  they  looked  over  the  ritt  River 
site;  and  they  looked  over  the  Skagit  River  site  up  in  northwest 
Washington. 

Mr.  SiNNOTT.  I  understood  they  offered  to  put  up  a  plant  to  take 
200,000  horsepower  on  the  Columbia  River,  at  Silvana. 

Mr.  Merrill.  They  looked  over  the  Long  Sault  proposition  on  the 
St.  Lawrence;  'm  fact  they  went  all  over  the  country,  even  up  into 
Alaska. 

Mr.  SiNNOTT.  What  was  the  trouble;  could  they  not  get  it  cheap 
enough) 

Mr.  Merrill.  They  could  not  get  the  figure  they  wanted. 

Mr.  Raker.  Why  have  not  these  ^people  proceeded  on  Klamath 
River  ? 

Mr.  Merrill.  Who  ? 

Mr,  Raker.  If  there  are  any  applicants,  what  has  been  the  reason^ 
if  any,  that  they  have  not  proceeaed  f 

Mr.  Merrill.  Are  you  inquiring  now  abotit  that. application  for 
power  development  on  the  Lower  Klamath  River  ? 

Mr.  Raker.  I  have  read  something  about  it;  I  do  not  have  it  clearly 
in  mind.    I  thought  you  could  present  it  to  the  committee. 

Mr.  Merrill.  My  opinion  is.  Judge,  that  it  was  nothing  but  a 
paper  concern  in  the  first  place,  and  you  can  not  build  a  power  plant 
with  paper. 

Let  me  make  this  further  statement  for  what  it  is  worth.  You 
have  had  presented  to  you  as  a  fact  that  ft  is  absolutely  impossible 
to  make  developments  on  public  lands  under  license,  that  if  only 
you  could  get  an  easement  you  could  do  anything.  Under  the  acte 
of  1876,  1891,  and  1905 — acts  which  grant  easements  in  perpetuity, 
and  without  conditions  so  long  as  they  are  used  —there  have  been 
granted  in  the  national  forests  726  easements,  of  which,  according 
to  my  records,  128  have  been  completed,  or  17.6  per  cent.     In  the 
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meantime  there  have  been  granted  in  the  national  forest  xmder  re- 
vocable law  up  to  November  1,  1913,  279  power  permits  on  which 
there  has  been  construction  in  109  cases,  or  39.1  per  cent,  twice  as 
many  as  under  easement.  There  were  also  xmder  construction  35 
more,  or  12.5  per  cent.  Permits  under  which  no  constfuctioix  had 
ever  been  started  numbered  135,  or  48.4  per  cent.  If  we  make  com- 
parison on  the  basis  of  permits  outstanding  on  July  1,  1913,  the  result 
would  show  83  projects  completed,  or  58.9  per  cent;  36  proiects 
under  construction,  or  25.5  per  cent;  and  22  projects  on  whicn  no 
construction  has  been  done,  or  15.6  per  cent.  It  takes  something 
more  than  an  easement  to  make  possible  the  development  of  an 
enterprise.     I  present  here  a  table  showing  this  information: 

Easements, 

Paroeok 

Number  of  approved  cases  which  had  been  completed ^ 128  17. 6 

Number  of  approved  cases  which  had  not  been  completed 598  82. 4 

Total  number  of  approved  cases 726        100.0 

Water  power — open  cases  on  July  1,  19 IS. 

Number  of  cases  in  which  construction  completed '83  58. 9 

Number  of  cases  in  which  construction  started  but  not  operating., . .      '36  25. 5 

Number  of  leases  (final  permits)  in  which  construction  not  started. . .        22  15. 6 

141        100. 0 

Water  power — all  cases  open  and  closed  up  to  Nov.  1, 191S. 

Number  of  cases  in  which  construction  completed '  109  39. 1 

Number  of  cases  in  which  construction  started  but  not  operating '35  12. 5 

Number  of  cases  (final  permits)  in  which  construction  not  started ...    '  135         48. 4 

279        100. 0 

As  to  the  present  law,  its  chief  lack — and  I  do  not  intend  to  discuss 
it  further — is  the  insecurity  of  tenure.  I  have  not  hoard  a  man  in 
the  Government  service  or  out  defend  that  feature  of  the  law.  The 
one  thing  that  is  vital  in  new  water-power  legislation  is  the  granting 
of  a  tenure  under  which  investment  can  be  protected.  We  could 
stop  there  and  still  do  business  under  the  present  procedure  of  the 
departments. 

Although  not  necessary,  it  is  extremely  d?sirable  that  a  bill  with 
some  other  features  in  it  bo  passed  and  that  there  should  bo  practical 
recognition,  as  this  bill  before  you  provides,  of  certain  features  in 
connection  with  the  control  of  water  power,  which  have  bex^n  estab- 
lished and  put  into  effect  by  the  departments.  As  far  as  the  bill 
before  you  stands,  I  agree  thorougnly  with  the  principles  upon 
which  it  is  drafted.  I  do  disagree  in  detail,  Mr.  Chairman,  with 
several  features. 

The  Chairman.  Will  you  explain  them  ? 

Mr.  Merrill.  I  will  before  long.  I  am  going  to  read  into  the 
record  here,  if  I  may,  a  statement  which  I  prepared  several  weeks 
before  I  know  there  was  any  bill  of  this  kind  coming  up  upon  what  I 
deemed  the  essentials  of  a  national  water  power  policy. 

(Thereupon,  at  5.45  o'clock  p.  m.,  a  recess  was  taken  until  10 
o'clock  to-morrow  morning.) 

>  DiiTereooe  in  flnires  due  to  tnnsfen  of  rights,  to  oonsolidatioiis,  and  to  diilerenoe  In  d«t»  of  noord, 
*0tte  case  completed  between  July  1  and  Not.  1. 
•  Includes  closed  eases. 
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,    COMMITTBE  ON  THE  PuBLIO  LaNDS, 

House  op  Representatives, 

Friday,  May  8, 1914. 

The  committee  reassembled  at  10:30  o'clock  a.  m.,  Hon.  Scott 
Ferris  (chairman)  presiding. 

STATEHENT  OF  HB.  0.  C.  MEBBILL— Continued. 

Mr.  Merbill.  Mr.  Chairman,  and  gentlemen  of  the  committee,  I 
wish  to  make  a  sort  of  a  general  statement  before  I  proceed  with  the 
discussion  of  these  matters,  on  what  I  consider  to  be  the  proper 
attitude  of  a  witness  before  this  committee.  There  have  been  people 
brought  before  vou  who  have  considered,  as  the  secretary  said  oefore 
you  the  other  day,  that  they  are  appearing  as  a  lawyer  ordinarily 
appears  as  an  advocate  of  his  client.  There  have  been  statements 
made  before  this  committee  that  were  true,  so  far  as  they  went. 
The  trouble  with  the  statements  has  been  that  they  have  stopped 
half  way,  and  they  must  have  left  before  this  committee,  as  they 
would  leave  with  anyone  who  did  not  know  what  the  rest  of  the 
statement  should  be,  a  false  impression. 

I  shall  assume,  Mr.  Chairman,  that  my  position  here  is  not  that  of 
an  advocate  of  one  side  or  the  other  of  this  question,  but  that  I 
appear  before  you  as  a  technical  adviser  on  matters  with  which  jrou 
are  not  supposed  to  be  familiar.    In  so  far  as  I  am  able  I  shall  give 

fou,  in  my  best  judgment,  my  opinion  on  all  matters  before  you,  and 
will  answer  freely  any  question  which  you  may  propound,  as  far 
as  I  have  information  to  answer. 

In  my  judgment  a  bill  which  you  may  draft  should  have  for  its 
purpose  the  fixing  of  just  conditions  for  both  the  public  and  the 
power  companies  which  are  to  operate  under  the  bill.  In  my  opinion 
there  is  no  difficulty  whatever  in  preserving  all  the  legitimate  rights 
of  the  public  and  all  the  legitimate  rights  of  the  investor,  and  that 
when  wo  have  done  that  we  need  go  no  further. 

There  are  occasions  when  you  must  put  certain  restrictions  upon 
certain  kinds  of  business,  and  pay  the  expense  of  it,  because  by  so 
doin^  you  save  yourselves  some  expenses  elsewhere.  But  every 
restriction  you  put  on  any  business  of  any  kind  that  does  not  have 
some  substantial  benefit  behind  it  you  pay  for,  and  pay  for  over  and 
over.  Mr.  Chairman,  you  can  not  repeal  an  economic  law  by  any  act 
of  Congress. 

When  I  concluded  my  statement  last  night  I  was  about  to  read  to 
the  committee  what  I  have  called  an  outline  of  a  Federal  water- 
I>ower  policy,  which  I  had  prepared  some  time  prior  to  the  introduc- 
tion of  any  bill  before  this  committee.  I  wish  to  let  it  pass  for  the 
present  as  a  mere  statement.  Certain  features  which  are  in  it  I  hope 
to  discuss  later. 

First,  with  reference  to  the  ownership  of  power  sites. 

1.  All  public  lands  having  a  prospective  value  for  water  power 
use  should  be  desimated  as  valuable  for  water  power,  and  thereafter 
such  lands  shoula  be  patented  only  upon  the  condition  expressed 
in  the  patent  that  the  right  to  use  such  lands  for  water-power  pur- 
poses is  reserved  in  perpetuity  exclusively  to  the  United  States  and 
that  such  lands  may  be  used  or  leased  by  the  United  States  for  water- 
power  purposes  upon  terms  equitable  to  the  patentee. 
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2.  Whenever  designated  lands  will  be  immediately  or  especiallv 
valuable  for  water-power  purposes,  whether  an  application  for  such 
use  has  been  made  or  not,  or  whenever  designated  lands  are  apptied 
for  for  power  purposes  they  should  be  immediately  withdrawn  from 
all  forms  of  entry,  except  such  as  will  not  interfere  with  the  construc- 
tion, maintenance  or  operation  of  water-power  works  thereon. 

3.  All  private  lands  which  are  within  power  sites,  to  be  leased  by 
the  Government — that  means  all  private  lands  in  connection  with 
pubhc  lands  in  the  same  power  site — and  all  water  rights  attached 
to  such  lands  should  be  deeded  to  the  Government  by  the  lessee  at  an 
appraised  valuation  not  to  exceed  the  cost  of  acquisition,  and  the 
Government  should  remit  all  rentals  charges  until  such  time  as  the 
accrued  rentals  Uquidate  the  appraised  valuation,  plus  interest  thereon 
at  current  rates. 

The  Chairman.  Suppose  there  would  never  be  sufficient? 
Mr.  Merrill.  I  wisn  to  pass  that  statement  now.     There  will  be 
that  condition,  however,  and  I  will  discuss  it  later. 
Second,  with  respect  to  the  utilization  of  power  sites: 

1.  Power  sites  should  be  disposed  of  by  lease,  those  having  a  ca- 
pacity of  less  than  1,000  horsepower  to  be  leased  to  individuals, 
associations,  and  private  or  municipal  corporations;  those  having  a 
capacity  in  excess  of  1,000  horsepower  to  be  leased  to  municipal  or 
puDlic-utility  corporations  only. 

2.  Leases  to  be  authorized  lor  a  fixed  term,  with  option  of  renewal, 
or  to  be  indeterminate,  subject  to  pericdic  adjustment  of  terms.  No 
lease  to  be  revoked  except  upon  a  violation  of  specific  conditions  of  the 
lease.  Revocation  prior  to  construction  to  be  made  by  adminis- 
trative action  only;  after  investment,  by  judicial  or  quasi-judicial 
action  only. 

Third,  with  respect  to  the  conditions  of  the  lease: 

1.  As  prompt  and  full  development  as  the  circumstances  of  each 
individual  case  will  warrant,  and  continuous  operation  after  com- 
pletion. 

2.  Payment  of  rental  for  the  use  of  Government  land  within  all 
power  sites.  These  payments  should  be  (a)  During  the  period  prior 
to  operation,  deposits  only,  which  should  be  credited  to  the  lessee 
if  and  when  operations  oegin  under  the  lease.  (6)  During  the 
early  operation  period  payments  should  be  small,,  increasing  by 
graduated  steps  until  a  normal  charge  is  made  at  the  time  of  com* 
plete  utiUzation  of  the  total  capacity,  or  at  the  expiration  of  10  years, 
whichever  is  reached  first,  (c)  Under  present  conditions,  witn  the 
present  organization  of  departments,  rental  charges  should  be  a 
nominal  sum  only,  for  the  purpose  of  defraying  the  expenses  of 
administration,  and  should  not  be  great  enough  to  impose  a  burden 
upon  any  permittee,  and  should  be  calculated  upon  some  relatively 
fixed  basis  as  the  estimated  rental  capacity,  (d)  In  the  future, 
especially  if  any  legislation  can  be  secured,  charges  should  be  basea 
upon  the  ** economic  rent''  of  the  lands  of  the  United  States  in  the 
power  site.  The  annual  rental  should  not  be  less  than  the  current 
mterest  rate  upon  the  value  of  the  Government  lands,  considered 
as  a  part  of  a  power  site,  which  is  being  utilized  in  connection  with 
an  established  business.  If  the  remainder  of  the  economic  rent  of 
the  lands  of  the  United  States  is  not  taken  by  the  States,  by  reduction 
of  rates  or  otherwise,  it  should  bo  measured  in  some  proportion  be- 
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tween  the  lessee  and  the  Federal  Government  and  later  be  turned 
back  to  the  State. 

3.  Uniform  systems  of  accounting  and  annual  reports  should  be 
required  from  lessees  in  order  to  furnish  information  for  the  regula- 
tion  of  rates  and  of  service,  if  this  should  become  necessary,  or  for 
the  determining  of  rentals  if  the  basis  should  be  the  economic  rent, 
or  in  proceedings  by  municipal  corporations  for  the  expropriation  of 
properties  under  permit  on  the  public  lands. 

4.  The  federal  Government  snould  reserve  the  right  to  fix  the 
rates,  service,  and  capitalization  of  lessees  whenever  local  or  State 
agencies  have  no  authority  to  exercise  such  regulation.  Such  action 
to  be  taken  by  the  Federal  Government,  however,  only  as  an  emer- 
gency measure,  and  only  upon  complaint  and  after  full  pubUc  hearing. 

5.  Lieases  shoidd  contam  the  express  condition  tnat  the  rights 

S anted  shall  not  be  subject  to  capitalization  in  any  proceedings  for 
e  purchase  of  the  property  or  for  the  fixing  of  rates  of  payment  or. 
of  character  of  service.    . 

6.  Properties  of  lessees  on  public  lands  should  be  subject  to  expro- 
priation oy  municipal  corporations  whenever  such  corporation  may 
exercise  su^h  right  on  lands  other  than  those  of  the  United  States. 

7.  Leases  should  be  terminable  upon  proof  that  lessees  have  con- 
spired to  prevent  the  development  of  new  plants  or  to  limit  the  out- 
put of  present  plants,  or  have  made  agreements  for  pooling  earnings 
or  for  nxed  prices,  or  have  discriminated  in  rates  of  service  for  the 
purpose  of  suppressing  competition.  Control  by  holding  companies 
of  plants  in  noncompetitive  territory  should  probably  be  prohibited. 
Control  by  holding  companies  is  not  likely  to  result  in  any  appreciable 
economies,  but  m.ay  and  probably  does  restdt  in  su^h  a  control  of 
the  sources  of  credit  that  new  and  competent  development  are  hin- 
dered if  not  entirely  prevented.. 

And,  finally,  with  respect  to  administration: 

On  the  assumption  tnat  all  the  preceding  functions  shotdd  be 
exercised  by  the  Federal  Govemm.ent,  the  administration  should  be 
concentrated  in  a  Federal  water-power  commission,  having  a  stand- 
ing Uke  that  of  the  Interstate  Commerce  Commission,  and  having 
control  of  the  administration  of  water  power  on  both  navigable 
Btreams  and  on  the  public  lands  and  reservations  of  the  United 
States.    Such  an  administration  would  provide  for  a  more  stable 

SubUc  policy  and  would  avoid  duplication  of  work,  and  particidarly 
iversity  of  action  by  different  aepartm.ent8,  and  would  provide  a 
personnel  more  capable  of  handling  the  problemjs  involved. 

I  am  passing  this  as  a  m.ere  statement  at  the  present  time.  I 
intend  to  discuss  some  of  its  features  in  connection  with  what  is  pro- 
posed in  the  present  bill.  As  I  said  last  night,  Mr.  Chairm.an,  I 
agree  with  the  general  principles  of  this  bill.  I  do  not  agree  with  all 
its  details. 

One  feature  only  of  the  statement  which  I  have  just  read  do  I 
wish  to  say  an^thin^  further  abDUt  at  the  present  time,  and  that  is 
the  statement  in  there  that  the  equitable  basis  of  rental  shoidd  be 
what  is  known  amon^  economists  as  the  ''economic  rent."  This  term 
does  not  mean  ''rent"  as  ordinarily  used,  because  rent  of  a  building, 
for  example,  includes  not  only  a  return  on  the  value  of  the  land  but 
a  return  on  the  value  of  the  properties  on  the  lan(L  together  with 
costs  of  administration,  and  many  other  features.    I  have  used  the 
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term  ''economic  rent"  merely  to  distinguish  it  from  the  tenn  "rent" 
as  thus  used. 

This  matter  is  a  technical  one  and  in  order  to  illustrate  just  what 
I  mean  I  wish  to  insert  these  several  pages  in  the  record  which  give 
by  actual  example  what  I  consider  is  the  meaning  of  "economic 
rent''  as  applied  to  a  particular  case,  and  which  give  also  illustra- 
tions of  what  I  consider  the  only  proper  method  of  determining  power 
site  valuations. 

The  Chaibman.  Unless  there  is  objection  that  will  go  in. 

(The  documents  referred  to  are  identified  as  Exhibit  T  and  will  be 
found  in  the  appendix.) 

Mr.  Mebbill.  I  will  simply  make  this  statement  in  connection 
with  the  document;  that  the  figures  in  the  first  example  illustrate  a 
case  in  which  the  gross  receipts  are  $100  per  horsepower,  in  which 
all  the  expenses  except  interest,  but  including  maintenance,  opera- 
tion, and  depreciation  reserves,  amount  to  $64,  leaving  a  balance  of 
net  revenue  of  $36.  I  have  assured  in  this  example  that  the  interest 
rate  on  a  secured  investment  is  6  per  cent,  and  that  a  reasonable 
return  which  might  be  allowed  is  12  per  cent.  On  that  basis,  were 
the  net  revenue  of  the  figure  given,  $36,  the  total  permissible  invest- 
ment at  12  per  cent  would  be  $300  per  horsepower.  On  the  asstmip- 
tion  that  the  entire  investment  that  actually  has  been  made  is  $280^ 
there  is  left  a  remainder  of  $50.  which  is  the  amount  a  permittM 
^ould  afford  to  pay  in  cash  for  the  Government's  site  and  still  earn 
12  per  cent  on  nis  entire  investment. 

The  term  "economic  rent"  in  this  example  is  the  interest  at  12 
per  cent  on  that  $50.  or  $6.  My  recommendation  is  that,  with  a 
value  of  power  site  oi  $60  determined  in  that  way,  the  Government 
acting  for  the  public  should  take  the  position  of  any  other  loaner  of 
property,  and  should  secure  on  that  value  the  same  rate  of  interest 
that  the  permittee  pays  to  others  on  his  secured  investments;  in  the 
example  given,  6  per  cent.  Now,  in  the  exam}>le  that  I  have  ^ven, 
it  for  any  reason  rates  are  reduced  by  the  utilities  commission  in  the 
State  the  value  of  the 'land,  according  to  this  method,  as  a  part  of 
a  going  concern,  necessarily  drops  as  gross  receipts  drop,  and  if  the 
business  is  properly  regulated  it  will  disappear,  in  which  case  there 
will  be  no  rental  at  aU,  unless  a  small  fixed  charge  should  always  be 
Inade  for  administrative  purposes. 

I  now  wish  to  discuss  the  character  of  the  grant  which  should  be 
given. 

Mr.  Rakeb.  Would  it  be  asking  the  witness  too  much  to  ex|>lain 

{ust  a  little  farther  what  he  means  by  that  ?  If  that  should  continue 
>ut  a  short  time  the  permittee  would  not  have  to  pay  imything  to 
the  lessor  ? 

Mr.  Merrill.  If  the  rate  should  be  so  reduced  that  the  margin  of 
$50  between  permissible  and  actual  investment  disappears  there  will 
be  no  rental,  and  should  be  none. 

Mr.  Kent.  You  want  to  give  the  investor  12  per  cent? 

Mr.  Merrill.  That  is  merely  the  rate  that  I  nave  taken  for  iDus- 
tration,  Mr.  Kent.  I  would  be  willing,  as  far  as  my  position  b  con- 
cerned, to  give  an  investor  in  projects  of  this  character^  which  carry 
a  considerable  risk,  a  return  of  twice  what  he  pays  for  interest  on 
secured  capital.    That  is  a  matter  of  opinion  only. 
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^  Mr.  Graham.  Are  your  figures  based  on  the  highest  degree  of  effi- 
ciency or  the  lowest  degree  of  efficiency  ? 

Mr.  Merrill.  These  are  only  illustrative  figures,  Mr.  Graham.  My' 
proposition  is,  throughout  all  this  proceeding,  that  the  investor  in 

{)tiolic  utilities  properties  should  receive  a  fair  return  on  every  dollar 
egitimatelv  invested.  And  if,  and  as  is  probable,  plants  can  be^ 
reproduced  at  the  present  day  at  costs  far  less  than  the  original' 
amount  that  went  m,  it  is  omy  fair,  if  there  was  no  fraud  in  the 
original  investment,  that  the  public  should  pay  interest  on  it. 

The  Chairman.  But  that  item  of  interest  in  the  rate  fixing  bodies 
of  the  State,  do  they  not  and  is  not  that  properly  considered  in  thftt 
regard  rather  than 

Mr.  Merrill.  May  I  leave  that  until  later,  too. 

The  Chairman.  Cfertainly. 

Mr.  Merrill.  I  merely  wished  at  this  time  to  illustrate  what  I 
meant  by  the  term  *' economic  rent." 

The  Chairman.  That  is  all  right;  go  ahead. 

Mr.  Merrill.  Now  with  r&^pect  to  the  character  of  the  grant' 
which  should  be  given.     I  think  it  is  immaterial,  either  from  the  side 
of  the  public  as  lessor  or  of  the  investor  as  lessee,  whether  the  grant* 
which  is  given  is  for  a  fixed  term,  which  may  be  renewed  under  fixed 
conditions,  or  whether  it  is  indeterminate,  as  is  the  practice  under 
the  Wisconsin  law.    The  two  mean  practically  the  same  thing,  with^ 
the  advantage,  if  any,  in  favor  of  the  fixed  term,  for  the  condition^' 
remain  fixed  for  50  years  and  are  modified  only  at  the  time  of  renewal. 
Under  the  indeterminate  law  of  the  State  of  Wisconsin  the  condition? 
may  be  changed  at  any  time  by  legislation.     The  only  point  which 
serves  as  a  limit  is  this — the  legislature  may  not  fix  conditions  that  will* 
prohibit  or  prevent  a  lessee  from  earning  a  reasonable  return  upon  hi^' 
investment. 

Mr.  Raker.  Under  the  Wisconsin  law  it  is  not  determined  by  the' 
board  but  by  the  legislature  of  Wisconsin  as  to  change  in  rates  ? 

Mr.  Merrill.  No,  the  rates  are  fixed  by  the  board  under  the  con- 
ditions of  the  law,  but  the  legislature  might  change  the  conditions  oit 
the  law  at  any  time. 

Mr.  Raeer.^  That  is  what  I  say.  . 

Mr.  Merrill.  This  bill  provides  for  a  lease  for  50  years.  I  believe' 
the  testimony  given  before  this  committee  shows  that  this  is  a  reason- 
able period. 

With  respect  to  the  matter  of  renewal,  I  believe  that  provision' 
shoidd  be  made  in  any  lease  granted  that  the  original  lessee  should^ 
have  the  right  to  renew  except  under  two  conditions,  first,  when  the' 
site  is  needed  for  public  purposes,  either  by  the  nation,  by  a  State,  or 
by  a  municipaUty;  second^  when  the  lessee  refuses  to  accept  at  the 
time  of  renewal  the  conditions  imposed  upon  aU  other  lessees. 

Mr.  Raker.  Before  passing  that,  is  it  your  view  that  if  the  time 
has  been  fixed  for  50  years  the  rates  for  which  the  party  is  given  a* 
lease  should  be  fixed  during  that  entire  term  ? 

Mr.  Merrill.  You  mean  the  rental  ? 

Mr.  Raker.  Yes. 

Mr.  Merrill.  May  I  leave  that  for  a  moment  ? 

Mr.  Raker.  Yes,  sir. 
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Mr.  Mebkill.  I  do  not  believe  that  the  revocation  of  ji  lease  should 
be  limited  to  judicial  action  only  throughout  its  full  period,  and  for 
this  reason,  Mr.  Chairman.  I  read  you  yesterday  a  list  of  easements 
which  have  been  panted  within  the  national  forests.  I  do  not  know 
how  manv  more  than  that  nimiber  have  been  granted  outside,  but  of 
the  list  of  726  easements  for  various  purposes  mat  have  been  granted 
under  the  acts  of  1875,  1891  and  1905,  accordii^  to  our  records  only 
128,  or  17.6  per  cent,  have  been  completed.  The  only  method  by 
which  the  rignts  granted  to  the  other  598,  or  82.4  per  cent  of  them, 
c^n  be  taken  hwckj  regardless  of  whether  they  have  been  used  or  have 
not  been  used,  is  by  action  in  the  courts,  unless  the  man  holding  the 
easement  voluntarily  reUnquishes  it.  There  are  reservoir  sites  and 
rights  of  way  almost  innimierable  throughout  the  West  that  are  being 
held  under  the  act  of  1891,  not  for  use  but  to  prevent  somebody  else 
from  using  them  imtil  the  holder  gets  his  price. 

The  city  of  San  Francisco  at  the  time  that  it  was  working  on  the 
Hetch  Hetchy  project  was  held  lip  by  certain  interests  in  San  Fran- 
cisco who  had  secured  rights  of  way  ostensibly  for  irrigation  pur- 
poses, under  the  act  of  1891,  on  Eleanor  Creek  and  Cherry  Creek,  to 
the  tune  of  over  $600,000.  The  people  who.  had  secured  those  ease- 
ments from  the  Government  had  maae  no  investments  other  than  the 
cost  of  making  the  original  surveys,  which  probably  did  not  exceed 
$25,000.  The  city  was  helpless,  because  it  would  have  taken  years  to 
have  gone  through  the  courts  to  cancel  those  easements.  The  only 
alternative  was  to  pay  the  holdup  price. 

My  position  then  with  respect  to  the  form  of  grant  is  that  the  law 
shoula  provide,  first,  that  there  may  be  given  a  right  which  is  in  the 
nature  of  a  license,  just  as  is  done  imder  some  of  our  Western  water 
laws.  By  that  Ucense  is  granted  to  the  applicant  a  priority  of  ri^ht 
during  a  time  sufficient  to  make  all  the  surveys  and  investigation 
necessary,  to  effect  such  financial  arrangements  as  he  needs,  and  to 

five  opportunity  for  making  a  showing  that  the  project  which  he 
as  in  mind  can  be  developed.  If  it  can  be  developed,  then  an  ease- 
ment or  a  g^ant  which  is  revocable  only  by  judicial  action  may  be 
issued ;  but  it  should  not  be  issued  earlier.  In  this  connection  I  wish 
to.. call  your  attention  to  the  possibilities  under  the  law  as  amended 
by  Mr.  JPierce. 

The  Chairman.  Let  me  interrupt  you  right  there.  Did  I  under- 
stand you  to  say  that  you  thought  a  temporary  or  preliminary  per- 
mit should  be  issued  pending  a  time  when  they  could  determine  the 
fe$sibility  and  financmg,  and  you  thought  that  permit  only  ought 
to  be  cancelled  by  judicial  action  ? 

^{r.  Merrill.  No,  by  no  means,  by  administrative  action. 

The  Chairman.  I  am  glad  you  did  not  say  that.  That  would  be 
more  cumbersome  than  it  ought  to  be. 

Mr.  Kent.  With  reference  to  the  Hetch  Hetchy  proposition,  as  I 
understand,  under  the  laws  of  California  a  person  is  forced  to  apply 
the  water  to  a  beneficial  use  or  the  permit  lapses,  that  is,  the  nling 
lapses. 

Mr.  Merrill.  That  question  of  water  rights  could  have  been 
tested  in  the  California  courts.  Of  course,  you  understand  that  the 
law  of  appropriation,  up  to  the  date  of  the  new  act,  did  not  fix  condi- 
tions as  between  the  appropriator  and  the  State,  but  as  between  two 
%ppropriators,  one  of  wnom  might  test  the  other's  right,  and  that  no 
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question  could  ever  arise  as  to  whether  the  terms  of  the  law  had 
been  complied  with  unless  action  was  brought  by  a  contestant  in 
the  courts. 

Mr.  Kent.  Under  the  present  law  in  California  the  relief  is  with 
the  State. 

Mr.  Merrill.  The  relief  is  with  the  State  under  the  present  ad- 
ministration of  the  law. 

Mr.  Kent.  So  that  beneficial  use  has  to  be  carried  on  right  away 
or  the  thing  lapses  of  itself. 

Mr.  Merrill.  It  either  lapses  automatically  or  is'  cancelled  by  the 
water  board. 

Mr.  Graham.  Who  is  to  determine  the  fact  of  beneficial  use  ? 

Mr.  Merrill.  Of  course  the  claim  would  have  been  made  in  the 
case  cited  that  the  holders  and  the  rights  had  been  proceeding  with 
reasonable  diligence. 

Mr.  Graham.  Now  that  we  have  broken  your  Hne  of  thought  there, 
I  did  not  get  the  numbers,  but  vou  said  there  had  been  something 
over  700  easements  issued  and  that  only  17.5  per  cent  of  them  had 
been  built,  the  remaining  number,  which  wouH  be  82.5,  remaining 
dormant,  idle,  and  without  use.  1  imderstood  you  to  lay  stress  on 
the  fact  that  you  were  offering  that  as  an  example  to  show  why 
judicial  action  should  be  taken. 

Mr.  Merrill.  Why  judicial  action  should  not  be  taken,  prior  to 
investment.  The  very  fact  that  the  only  way  you  can  call  back  one 
of  those  easements  after  it  has  been  approved  by  the  Secretary  of  the 
Interior  is  by  action  before  the  courts  shows  the  undesirability  of 
giving  a  grant  of  such  character  unless  you  know  what  use  wiu  be 
made  of  the  right,  or  whether  it  wiU  be  used  at  all. 

The  Chairman.  The  fact  that  the  procedure  through  the  courts 
was  so  tedious  and  circuitous  and  drawn  out,  it  had  notbeen  resorted 
to. 

Mr.  Merrill.  Not  only  that,  Mr.  Chairman,  but  think  of  the  work 
that  would  be  involved  even  in  the  most  expeditious  procedure  in 
bringing  600  suits. 

The  Chairman.  On  the  other  hand,  yourself  and  every  witness 
and  the  entire  membership  of  the  committee  have  come  to  the  con- 
clusion that  it  would  be  dangerous  and  inadvisable  to  let  a  revocable 
permit  plan  go  on. 

Mr.  Merrill.  After  any  money  has  gone  in,  Mr.  Chairman,  I 
would  put  the  dividing  line  right  there. 

Mr.  Fergusson.  That  is  what  I  understood;  it  is  very  important, 
too. 

Mr.  Merrill.  The  dividing  line  should  be  right  there.  When  a 
man  has  an  investment  to  be  put  in  jeopardy  I  woidd  give  him  the 
benefits  of  the  courts  every  time,  but  prior  to  that  time  he  has  no 
reason  to  expect  it. 

Mr.  Kent.  What  is  the  trouble  with  the  revocable  permit  in  all 
these  numberless  case^  that  you  mention  ? 

Mr.  Merrill.  They  are  not  under  revocable  permit,  they  are  under 
easements  under  the  acts  of  1875,  1891,  and  1905. 

The  Chairman.  Then  there  might  be  considerable  merit  in  leaving 
the  repeal  clause  in,  might  there  not,  to  get  rid  of  some  of  these  laws. 

Mr.  MERRILL.  The  repeal  that  you  are  proposing  would  not  touch 
any  of  those  laws. 
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Ml.  Kent.  Are  not  those  subject  to  the  ordinary  clausQ  for  breach 
,and  things  of  that  sort  which  can  be  revoked  by  the  courts  t 

Mr.  Merrill.  Only  by  changing  the  act,  because,  as  I  recollect 
jthe  act  of  1891,  the  right  of  way  which  is  granted  is  what  the  attor- 
neys call  a  grant  **in  presenti  with  the  condition  in  it  that  if  the 
structures  are  not  built  within  five  years  the  right  shall  lapse^  but 
it  has  been  construed  that  it  is  not  an  automatic  revocation,  and 
that  even  though  no  work  of  any  kind  has  been  done,  unless  the 
grantee  volxmtarily  relinquishes  you  must  go  into  the  courts  and 
xevoke  the  grant  by  judicial  action. 

Mr.  Graham.  The  facts  have  to  be  determined  in  a  judicial^  way, 
whether  the  things  that  are  described  in  the  act  are  compUed  with  or 
;aot. 

Mr.  Merrill.  Because  it  is  an  easement  and  not  a  license. 

Mr.  Graham.  How  would  you  avoid  that,  leave  it  in  the  judgment 
or  discretion  of  some  Government  officer  to  determine  whether  the 
facts  are  thus  and  so  ? 

Mr.  Merrill.  I  do  not  think  you  can  do  it  otherwise;  that  is  the 
practice  under  the  State  water  laws  in  all  the  States  that  have  State 
administrative  water  boards. 

Mr.  Eaker.  Mr.  Merrill,  just  to  come  back  to  the  other  inatter, 
though  I  do  not  want  to  get  too  far  from  the  record  at  this  point. 
Is  it  not  a  fact  that  the  purchase  of  water  rights  on  Cherry  Creek  and 
JLake  Eleanor  was  obtained  by  San  Francisco  because  they  believed 
jthey  were  prior  to  other  subsequent  filings  upon  these  waters,  and 
they  believed  that  the  prior  appucants  that  they  had  purchased  were 
yaluable. 

Mr.  Merrill.  I  can  not  answer  that.  Judge  Raker;  I  do  not  think 
^hat 

Mr.  Raker.  Would  not  this  be  the  condition,  if  they  were  of  no 
value,  and  work  had  not  been  commenced  and  continued  with  rea- 
sonable diligence,  that  San  Francisco  or  anyone  else  who  made  a 
fubsequent  filing  in  the  court  would  be  granted  a  prior  right,  under 
he  decisions  of  California  courts  in  the  law  ? 

Mr.  Merrill.  I  presume.  Judge,  that  the  situation  is  rath$r  of  this 
character;  the  city  of  San  Francisco  did  not  believe  that  those  ridlits 
were  valid,  but  they  did  believe  that  it  would  cost  more  to  arag 
litigation  through  the  courts  for  three  or  four  years,  as  it  could  have 
been  prolonged,  with  the  expense  and  the  delay,  and  that  it  was 
better  to  pay  the  price  at  the  start.  It  is  just  that  sort  of  a  grip  that 
is  belnfir  held  under  rights  of  that  character  for  speculative  purposes. 

Mr.  Raker.  Take  one  of  the  easements  made  revocable;  it  is  onl^ 
pn  condition  and  under  the  authorities  that  a  man  may  maintain  it 
f&  lon^  as  he  uses  it,  and  if  he  ceases  to  use  it  for  the  same  length  that 
It  womd  require  to  obtain  title  to  real  estate,  the  next  applicant  gets 
the  right. 

Mr.  Merrill.  Yop  mean  that  it  would  expire  by  the  statute  of 
limitations  ? 

Mj.  Raker.  Yes. 

Mr.  Merrill.  I  can  not  pass  upon  that  as  a  legal  question,  but  my 
understanding  is 

Mr.  Raker.  I  know,  but  just  from  your  investigation  of  the  matter, 
i^^'t  that  the  condition  of  aU  these  matters?  A  man  goes  out  and  files 
a  water  right  and  files  a  right  for  his  ditch;  now  if  he  does  not  9tart 
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it  within  GO^ays,  and  continue  it,  his  right  lapses,  and  the  next 
applicant  gets  the  right,  and  then  if  he  builds  his  ditcn  and  abandons 
for  five  years,  which  in  the  State  of  California  is  the  time  to  acquire 
property  by  adverse  possession,  or  the  statute  of  limitations — the 
same  rule  applies — that  the  next  applicant  who  files  his  notice  of 
proceedings  would  obtain  that  title,  and  can  proceed  right  along 
with  the  work. 

Mr.  Merrill.  There  is  this  situation,  I  think.  Judge,  with  respect 
to  that  particular  case.  But  if  the  city  of  San  Francisco  nad 
attemptea  to  take  such  action  it  might  have  been  defeated  by  the 
holder  of  the  right  actually  going  up  there  and  starting  construction; 
something  that  was  actually  done  in  that  particular  case. 

Mr.^  Raker.  Leaving  that  out,  and  asking  you  as  a  general  matter 
on  this  seven  hundred  and  some  odd  that  you  referred  to. 

Mr.  Merrill.  1  agree  with  you  thoroughly  as  far  as  the  water 
right  question  is  concerned,  but  I  am  not  so  clear  about  the  easement, 
because  it  is  my  opinion,  from  what  I  have  read  with  respect  to  the 
decisions  of  the  Department  of  the  Interior,  that  judicial  action  must 
be  taken. 

Mr.  Graham.  The  very  statement  of  the  case  by  Judge  Eaker 
shows  that  in  every  one  of  them  there  will  be  a  question  of  fact 
involved.  As  I  unaerstand  the  law  now  provides  no  way  for  deter- 
mining what  the  fact  is,  except  by  judicial  proceeding;  going  into 
court  would  serve  the  very  piu'pose  these  parties  want  served,  by 
delaying  the  proceedings  long  enough  to  make  it  cheaper  for  the  city, 
or  anyone  else,  to  buy  tnem  out  at  that  price  than  to  await  the  result 
of  the  litigation. 

Mr.  Merrill.  That  is  practically  the  situation,  and  that  is  the 
danger  of  it. 

wr.  Graham.  I  think  it  would  be  desirable  to  have  some  method 
ihere,  the  Secretary  of  the  Interior  or  a  commission  or  some  othet 
body  not  strictly  judicial,  to  determine  the  fact  quickly,  and  reach  a 
decision. 

Mr.  Merrill.  That  is  the  method  that  is  employed  in  many  of  the 
Western  States  in  respect  to  their  water  rights,  prior  to  investment 
of  money. 

Mr.  Raker.  Eight  in  that  connection,  I  do  not  want  to  take  any 
more  time,  but  you  would  not  want  to  take  a  man's  property  from 
him  without  a  hearing? 

Mr.  Fergusson.  He  has  no  property,  because  he  has  not  invested 
jBOXvthing. 

Mr.  Raker.  Oh,  yes,  he  has :  under  the  Constitution  and  under  the 
decisions  of  all  of  the  courts,  when  a  man  files  his  notice  and  does  work 
iind  proceeds  with  it,  establishes  his  ditch  and  appropriates  his  water, 
he  has  a  valuable  property. 

Mr.  Merrill.  I  did  not  state  at  any  time,  Judge,  that  there  should 
be  no  hearing. 

Mr.  Graham.  In  any  case  there  might  be  rival  claimants,  as  for 
lomestead,  when  the  dispute  is  decided,  and  finally  decided,  by  the 
lecretary  of  the  Interior? 

Mr.  Merrill.  We  have  revoked  many  permits  that  have  been 

med  because  no  construction  of  any  kind  was  ever  attempted, 
^ut  it  has  never  been  done  without  givmg  the  permittee  opportunity 

be  heard.     In  most  cases  if  he  coiBd  make  any  reasonable  showing 
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of  any  kind  that  he  could  proceed,  regardless  of  what  lapses  there  had 
been  in  the  past,  he  has  been  granted  the  opportunity  to  proceed. 

The  Chaibman.  May  I  for  the  moment  revert  to  yoiu:  proposition 
to  see  if  I  understand  thoroughly?  In  substance  you  would  say  that 
as  to  the  defeasance  or  recapture  of  the  property  after  permit  had 
been  issued  of  any  sort,  would  be  that  up  to  tne  time  of  the  expendi- 
tiu'e  of  money  in  some  valuable  improvement  on  the  land,  you  would 
make  the  defeasance  upon  conditions  and  notice,  to  rest  with  the 
department  ? 

Mr.  Merrill.  I  would. 

The  Chairman.  But  subsequent  to  the  initiation  of.  valuable  im- 
provements and  expenditure  of  money  on  the  land  covered  by  the 
germit,  then  you  would  resort  to  the  court,  so  that  a  full  judicial 
nding  could  be  had  as  to  defeasance  of  the  property  ? 

Mr.  Merrill.  Precisely. 

The  Chairman.  Would  not  your  rule  be  a  little  simpler — and  I 
want  to  pause  long  enough  to  say  that  I  am  impressed  with  the 
soundness  of  this— by  saying  in  tcis  bill  precisely  what  you  did  in 
the  Alaska  coal,  leasmg  bill,  precisely  what  you  did  in  the  general 
leasing  bill,  which  authorizes  the  department  to  fix  a  period,  to 
have  a  temporary  permit,  which  may,  upon  condition  lipen  into  a 
permanent  permit,  and  in  event  the  conditions  are  not  complied 
with  it  would  be  cut  oflF  without  any  finding  or  hearing  or  anything 
but  by  which  the  lessee  or  the  permittee  would  have  full  notice  at 
the  time? 

Mr.  Merrill.  That  is  practically  what  is  being  done  now. 

The  Chairman.  Precisely;  but  you  are  laying  down  a  rule  and 
method  where  it  would  always  be  a  mooted  question  how  much 
had  been  expended  on  surveys,  how  much  would  be  expended  on 
engineering  and  how  much  had  been  expended  on  financing,  how 
much  had  been  expended  on  intangible  matters  really  not  within  the 
rule. 

Mr.  Merrill.  I  would  make  them  tangible  and  only  tangible. 

The  Chairman.  I  understand,  your  rule  does;  but  my  thought  is 
that  engineeiing  expenses  might  reach  such  proportions  and  financing 
expenses  might  reach  such  proportions  that  the  permittee  would 
have  nothing  to  lay  on  the  table  and  say  what  he  had  done— still 
he  really  might  have  some  equities  there  that  should  be  taken  into 
consideration. 

Mr.  Merrill.  I  am  perfectly  willing  to  preserve  any  man's  rea- 
sonable equities.     It  is  merely  a  matter  of  now  it  should  be  stated. 

The  Chairman.  Of  course,  if  Mr.  A,  an  applicant  for  a  temporary 
permit,  receives  a  permit  for  a  period  of  two  years  to  determine,  first, 
the  feasibility;  second,  his  ability  to  finance,  he  knows  just  what  he 
has  within  that  two  years'  period  and  he  knows  at  the  end  of  that 
two  years'  period  if  he  has  not  established  the  feasibility,  if  he  has 
not  been  able  to  finance,  if  he  has  not  complied  with  the  conditions 
laid  down  in  the  permit  that  it  is  all  off.  There  of  course  is  a  little 
more  definiteness  for  the  investor  I  believe  than  in  the  rule  you  lay 
down. 

Mr.  Merrill.  It  is  a  matter  of  detail. 

Mr.  Raker.  One  other  question  and  I  am  through  and  I  will  not 
interrupt  any  more.     Wliat  is  the  nature  of  these  eight  hundred 
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and  some  odd  claims  where  there  were  easements  obtained,  and 
you  say  17  per  cent  of  them 

Mr.  Merrill  (interposing).  What  is  the  nature? 

Mr.  Raker.  Yes. 

Mr.  MsRRnx.  Rights  of  way  for  raih*oads  and  for  irrigation  devel- 
opments and  p'art  of  them  rights  of  way  for  mining  developments — 
that  is,  development  of  power  in  connection  with  mining.  As  to 
how  many  of  each  kind  I  can  not  tell  you. 

Mr.  Raker.  Mr.  Merrill  is  so.  fair  in  giving  ud  everything  here, 
I  should  like  to  have  the  question  of  easements  presented  so  that  we 
can  have  a  segregation  of  the  railroad  and  other  classes. 

The  Chairman.  You  would  like  to  have  a  list  of  them  ? 

Mr.  Raker.  Yes. 

The  Chairman.  WiU  you  get  them  up,  Mr.  Merrill  ? 

Mr.  Merrill.  I  have  them  on  record  and  can  give  them  to  you. 

The  Chairman.  Let  the  record  show  at  this  pomt  that  Afr.  Merrill 
will  procure  and  furnish,  to  be  put  in  the  record,  a  list  of  the  726 
permits 

Mr.  Raker.  No;  easements,  by  classes. 

Mr.  Kent.  You  do  not  want  the  seven  himdred  and  odd  permits  t 

Mr.  Raker.  Not  permits,  only  easements. 

Mr.  Kent.  You  want  the  classes  ? 

Mr.  Raker.  I  would  like  to  have  him  put  in,  for  instance,  the 
number  of  raiboads  and  give  the  names  and  number  of  mining  ease- 
ments, and  so  on. 

The  Chairman.  Is  it  necessary  for  him  to  give  the  names  ? 

Mr.  Raker.  I  would  like  to  see  that;  that  is  what  I  am  asking  for. 

The  Chairman.  Let  him  procure  a  complete  list  of  the  grantees, 
parties  holding  the  easements,  and  the  dates  of  the  grants,  ete. 

Mr.  Raker.  One  other  question  in  connection  with  that;  do  you 
include  in  that  statement,  Mr.  Merrill,  the  easement  obtained  by  a 
miner  for  his  mine,  for  developing  his  mine  ? 

Mr.  Merrill.  If  he  has  applied  to  any  department  for  such  a  right 
of  way.  The  list  here  covers  all  of  the  easements  which  we  have  of 
record  on  the  National  Forest  land.  I  presume  there  ^re  many  more 
that  we  have  no  record  of. 

Mr.  Raker.  It  would  apply  to  a  case  of  that  kind,  would  it  ? 

Mr.  Merrill.  Whatever  right  may  be  applied  for,  if  it  is  in  the 
nature  of  an  easement. 

Mr.  Raker.  This  does  not  include  any  of  the  easements  obtained 
under  the  act  of  1866  or  1870? 

Mr.  Merrill.  No;  because  there  was  no  formal  right  granted. 

Mr.  Raker.  How  is  that  ? 

Mr.  Merrill.  There  was  no  formal  grant.  This  Ust  covers  ap- 
proved claims. 

Mr.  Raker.  But  the  grant  is  in  prsdsenti,  and  is  considered  as  a 
grant  by  the  Land  Office  and  by  the  courts  as  well. 

Mr.  Merrill.  Yes;  but  this  list  contains  only  those  that  are  made 
of  record.    I  had  wished  to  call  attention  to  possible  results 

Mr.  Raker.  Just  one  question;  you  would  not  want  to  affect  in 
any  way  by  this  legislation  the  rights  of  the  farmer  or  the  miner  op 
the  mill  man,  who  runs  a  little  grist  miU,  or  change  his  rights  to  obtain 
property  to  develop  his  farm  or  his  mine,  would  you  1 

Mr.  Merrill.  I  would  make  it  as  easy  as  I  could  for  that  class. 


4S4  WAIEB  FOWEB  BUX. 

Mr.  Bakeb.  Would  you  change  th^  present  law  in  relation  to  that 
easement,  under  the  act  of  1866  or  1870? 

Mr.  Mebbill.  No;  I  would  let  all  those  laws  stand  as  they  now  are. 
There  has  been  no  intention,  as  I  understand  it,  in  the  repeahng  clause 
of  this  bill  to  touch  those  laws. ' 

Mr.  Rakeb.  If  there  is  anything  in  that  clause  that  would  have  that 
effect  it  ought  to  be  eUminated. 

Mr.  Mebbill.  Except  only  to  this  extent — that  the  repealing  clause 
there  would,  in  my  judgment,  apply  to  the  rights  whicn  are  i^anted 
under  the  act  of  May  11,  1898,  as  an  amendment  to  the  irrigation,  act. 
which  amendment  covers  water  power  and  water  power  only. 

Mr.  Rakeb.  Then,  so  that  I  may  get  a  thorough  understanding, 
you  believe  that  this  bill  should  apply  to  water-power  development? 

Mr.  Mebbill.  Water  power  ana  nothing  eke. 

Mr.  Rakeb.  Excuse  me,  Mr.  Chairman,  Mr.  Merrill  has  presented 
^em  so  clearly  now  that  it  is  before  us  without  any  comphcation. 

[The  list  above  referred  to  will  be  found  as  Exhibit  W  in  th# 
Appendix.] 

Mr.  Mebbill.  There  have  been  suggestions  in  connection  with  this 
bin  which  you  now  have  here,  first,  to  make  the  lease  mandatory; 
second,  to  provide  that  the  lessee  shall  begin  construction  within  a 
certain  penod  and  complete  within  another  cy^rtain  period  such  an 
amount  as  may  be  necessary  to  supply  a  reasonable  market  demand; 
and,  third,  that  the  lease  provide  for  a  rental  only  when  power  if 
actually  developed.  Now,  under  these  three  provisions,  taken  tOr 
gether,  I,  or  an]^body  else,  could  go  out  into  the  State  of  California, 
could  make  application  en  bloc  before  the  Department  of  the  Interior 
for  a  million  horse  power,  take  every  site  of  consequence  from  the 

{>ublic  lands  in  the  State  of  California,  or  any  other  State,  and  apply 
or  it  in  one  single  apphcation  to  the  department.  The  Secretary 
would  have  no  right  to  aecUne  it.  He  must  grant  it  under  tJiat  maur 
datory  clause.  There  would  be  no  obligation  for  the  payment  of  anY 
charge  for  rental  for  these  lands,  the  only  thing  that  a  lessee  would 
have  to  do  would  be  to  comply  with  the  condition  that  as  fast  as  th^ 
market  needed  more  power  he  would  supply  it,  something  that  ai| 
operating  company  would  do  whether  it  were  required  in  the  lease 
or  not.  With  the  bill  drawn  with  these  three  amendments  I  would 
write  over  the  top  of  it,  "  To  provide  for  and  to  promote  speculation  in 
water-power  sites.''  I  do  not  think  you  could  devise  anything  that 
would  jzive  greater  opportunities  than  these  three  amendments. 

Mr.  Kakeb.  Has  tnere  ever  been  any  determination  in  the  courts 
by  subseauent  claimants  that  the  ppwer  claimant  unless  he  actually 
developea  within  a  reasonable  time  loses  his  rights  ? 

Mr.  Mebbill.  You  would  provide  in  the  proposed  amendment  to 
the  bill  that  an  apphcant  could  hold  any  number  of  power  sites  for 
^t  least  50  years  providing  only  he  suppUed  the  reasonable  market 
demands  in  the  district  in  which  his  lease  existed.  That  need  not 
mean  that  you  are  not  going  to  ^et  development,  it  need  not  mean  that 
your  market  will  not  be  supphed,  but  it  does  mean  that  the  oppor* 
tunity  for  power  development,  under  this  bill,  might  be  granted  to 
one  interest  and  one  only.  There  would  be  no  escape  from  it^  if  you 
piake  the  provision  mandatory,  for  the  simple  reason  that  if  it  is  man* 
datory,  and  the  bill  further  provides  that  lessees  shall  be  require4 
only  to  supply  the  reasonable  demands  of  the  market,  there  ia  no 
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limit  to  the  amount  that  any  applicant  could  apply  for,  for  there 
:YOuld  be  no  discretion  with  the  Secretary  to  deny  him. 

The  Chaibman.  You  mean  with  the  amendments  ? 

Mr.  Mebbill.  With  the  amendments. 

The  Chairman.  You  said  as  drafted. 

Mr.  Mebbill.  I  meant  as  amended.  For  that  reason,  unless  there 
is  some  change  in  the  language,  Mr.  Chairman,  I  think  the  amend-< 
xnents  as  they  stand  here  are  exceedingly  dangerous.  I  do  not  be* 
lieve  Mr.  Pierce  had  any  such  thing  in  his  mind. 

Mr.  PiEBCE.  Mr.  Chairman,  I  did  no  t^  and  I  think  I  agree  with  Mr, 
Merrill,  and  that  there  should  be  something  written  in  there  to  prevent 
the  situation  which  he  mentions. 

The  Chaibman.  I  presume  you  were  striking  at  definiteness  more 
iheai  anything  else. 

Mr.  PiEBCE.  That  was  it. 

The  Chaibman.  That  might  work  a  great  hardship  on  the  smaQ 
Irrigator  or  small  user  of  water. 

Mr.  Mebbill.  Yes. 

The  Chaibman.  That  would  leave  him  defenseless. 

Mr.  Mebbill.  I  think  the  feature  that  I  mention  is  the  one  that 
is  most  dangerous,  but  I  do  believe  there  ^ould  be  discretion  within 
limits  given  to  the  executive  officers  for  handling  it.  I  can  state 
|rom  my  experience  in  the  department  that  I  know  of  but  one 
instance  where  a  lease  was  granted  for  less  than  the  full  term  allowed, 
except  upon  application  or  desire  of  the  permittee,  and  that  was  one 
jCase  in  Colorado,  where  the  permit  was  issued  for  a  period  of  less 
than  50  years  because  the  apjplicant  had  a  franchise  to  supply  a  city; 
the  franchise  absolutely  terminated  at  a  certain  date,  and  the  property 
3was  to  be  taken  over  under  the  terms  of  the  franchises.  Conse- 
quenthr  we  made  the  period  of  the  lease  on  the  Government  landj^ 
coincide  with  that  of  the  franchise.  There  have  been  other  instances 
where  we  have  granted  permits  for  short  periods  for  temporary  usee, 
as  for  example,  for  a  temporary  power  plant  to  be  used  in  the  con^ 
atruction  of  a  larger  plant,  the  smaller  to  be  abandoned  ^ter  the 
completion  of  the  main  works;  and  also  for  the  construction  of  a  plant 
for  use  in  lumber  operation,  which  would  extend  over  a  period  of  five 
or  ten  years  only. 

Mr.  ^  Rakeb.  Just  one  ciuestion,  Mr.  Merrill,  in  this  connection. 
Speaking  of  the  first  provision  of  the  section  as  to  giving  the  party 
a  right  to  ^o  out  and  determine  if  he  wants  a  site  and  giving  him  the 
preference  if  he  complies  with  the  law,  and,  the  other  side  of  it,  in 
allowing  the  Secretary  discretion  whether  he  should  grant  it  to  him 
or  not.  Taking  the  first,  that  he  has  the  preference  right  to  have 
that  power  site,  he  must  develop  it  to  its  utmost,  and  supply  all 
those  who  are  within  a  reasonable  radius  with  electrical  energy, 
must  he  not,  under  this  bill,  and  if  he  fails  to  do  it,  forfeit  his  entire 
rirfits?  , 

pir.  Mebbill.  I  am  assuming,  judge,  that  he  does  do  all  that. 
IJnder  tjie  provisions  of  the  amended  oill  you  may  limit  the  oppor- 
tunity to  the  one  largest  owner,  or  corporation,  or  group.  It  is  not 
that  the  power  will  not  be  developed  and  wiU  not  be  exploited,  because 
you  have  conditions  in  here  that  will  require  it,  but  1  do  not  believe 
m  giving  the  sole  privilege  of  future  power  development  to  any  one 
iajd^yidual  or  corporation  or  group  of  interests. 
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Mr.  Pierce.  May  I  say  a  word  on  that? 

The  Chairbian.  if  it  is  not  too  long;  we  want  to  get  the  statement 
in  a  connected  way. 

Mr.  Pierce.  Just  one  moment  on  that  subject.  My  only  thought 
on  making  this  two  years  to  begin  and  then  five  years  to  complete, 
with  such  additional  time  as  the  Secretary  of  the  interior  might  be- 
lieve necessary,  was  in  the  way  of  orderly  procedure.  I  thought  as 
the  bill  was  originally  drawn,  for  continuous  operation,  that  was  not 
sufficient,  and  it  was  my  thought  and  my  idea  that  the  Secretary  of 
the  Interior  would  never  grant  a  permit  to  a  promoter  or  speculator 
who  just  came  along  and  asked  for  it;  but  the  applicant  would  first 
have  to  go  to  the  State  and  become  a  public-service  corporation,  and 
they  would  have  to  show  their  maps  and  show  that  they  were  able  to 
finance  it,  and  were  men  of  stability  and  not  speculators.  But  I  do 
think,  with  some  little  changes,  the  point  is  well  taken  by  Mr.  Merrill. 
I  think  with  a  sm.all  change  that  could  be  made  to  fit  tne  case. 

Mr.  Merrill.  I  am  not  criticizing  Mr.  Pierce,  because  I  have  not 
the  slightest  notion  that  he  intended  anything  of  the  sort,  but  under 
that  language  things  of  that  kind  could  be  done. 

Mr.  Thompson.  Mr.  Chairman,  I  wish  it  were  possible  for  Mr.  Mer- 
rill to  complete  his  statement  without  any  further  interruption. 
The  questions,  even  by  the  members  of  the  committee,  I  think  could 
be  eluninated,  and  then  if  it  is  desired  to  go  back  and  ask  questions 
we  can  do  so,  and  thus  we  will  have  more  than  if  we  chopped  it  all 
up  this  way. 

The  Chairman.  I  think  we  all  are  of  that  same  mind,  except  that 
Mr.  Merrill  is  hitting  the  keynote  so  completely  that  the  temptation 
is  very  great  on  the  part  of  most  of  us  to  interrupt  him. 

Mr.  Merrill.  Personally  I  have  no  objection  to  explaining  tilings 
as  they  come. 

The  Chairman.  Undoubtedly  it  might  be  better  to  have  the  state- 
ment connected. 

Mr.  Merrill.  I  wish  to  speak  now  concerning  rates  to  consumers. 
It  is  a  principle  that  rates  are  secondary  always  to  service,  that  the 
prime  consideration  in  any  public  utility  business  is  to  grant  adequate 
service  and,  although  rates  should  ho.  rf  asonabb,  service  is  the  more 
important  of  the  two.  In  making  a  rate  or  fixing  a  rate  for  a  public 
utility  s?ryice  there  are  two  main  factors  that  ent<>r  into  the  product, 
each  of  equal  importance.  One  is  the  rato  of  return,  which  may  be 
fixed  by  a  lejgislature,  by  a  court  or  by  a  public  utilities  commission. 
The  other  equally  important  factor  in  the  product  is  the  property 
capitalization,  or  valuation,  which  multiplied  by  the  rate  of  return 
gives  the  gross  price  paid  by  consumers.  Once  lands  or  water  rights 
which  are  in  public  ownership  pass  into  private  ownership,  they 
become,  under  all  the  decisions  of  our  courts,  privat?  property,  sub- 
ject to  enhancement  in  value,  and  no  court  and  no  commission  can 
fix  a  rate  that  does  not  take  into  consideration  the  fair  market  value 
of  that  property  at  the  time  the  rate  is  made.  That  brings  us,  in  my 
judgment,  to  the  chief  distinction  between  State  and  Federal  functions 
!n  this  matter  of  water-power  development  on  the  public  lands,  and 
its  regulation.  It  is  my  opinion  that  the  matter  of  regulation  both 
of  ra^s  and  of  service  is  a  State  function,  that  it  not  only  should  be 
exercised  by  the  State,  but  that  it  can  be  better  exercised  by  the  State, 
and  that  the  Federal  Government  should  assume  such  function  only 
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in  the  absence  of  State  regulation,  and  then  only  as  an  emergency 
measure.  But  there  are  certain  features  with  relation  to  the  capitaL^ 
zation,  or  the  valuation,  of  the  property  upon  which  rates  must  be 
fixed  which  the  States  are  powerless  to  handle.  One  of  thes3  is  the 
matter  that  has  been  brought  up  here  before  you  by  persons  who  have 
testified  on  both  sides  with  respect  to  the  valuation  that  should  be 
placed  upon  certain  classes  of  property.  It  is  my  judement  that  in 
matters  of  the  kind  we  are  now  discussing  the  nation  should  supple- 
ment and  not  supersede  the  State;  that  the  two  should  act  together, 
the  primary  action,  wherever  it  can  be  taken,  being  the  action  of  the 
Stat3;  because  the  Stat^,  through  its  public  utilities  commission,  is 
on  the  ground;  because  it  has  the  information,  and  because  it  has  the 
force  to  handle  it.  Except  for  extraordinary  reasons,  the  State  is 
the  place  where  this  work  can  best  be  done,  and  where  it  properly 
b'  longs. 

It  should  not  be  forgotten  that  both  the  State  and  the  Federal 
Governments  are  but  agents  of  the  public,  that  neither  the  one  nor 
the  other  is  an  entity  in  itself  apart  from  the  public  which  it  repre- 
sents. We  would  have  had  many  matters  that  have  been  discussed 
before  this  committee  in  much  dearer  shape  and  much  better  pre- 
sented had  we  started  from  the  position  that  these  two  Governments, 
State  and  Federal,  are  merely  agents  of  the  public,  and  had  we  remem- 
bered when  we  spoke  about  the  Government  charging  rentals,  the 
Government  doing  this  and  the  Government  doing  that,  that  it  is 
doing  it  only  on  behalf  of  the  people  who  as  a  body  can  not  do  it  in 
any  other  way. 

1  wish  in  this  cjjnnection  to  refer  to  the  section  of  the  bill  by  which 
the  regulation  of  mterstate  rates  is  conferred  upon  the  Secretary.  As 
I  understand  that  lan^age  there  is  no  option  left  with  the  Secretary, 
ho  must  do  it,  there  is  no  power  left  in  any  other  agency  than  the 
Sec  retary  to  regulate  rates,  provided  the  power  enters  into  interstate 
business. 

I  wish  to  read  to  you  here  a  list  of  the  corporations  which  would 
come  within  the  purview  of  that  language. 

Mr.  Thomson.  Will  you  give  us  the  section  you  refer  to  ? 

Mr.  Merrill.  It  is  m  section  3  of  the  bill,  which  provides  "that 
in  the  case  of  the  development,  generation,  transmission,  and  use  of 
power  or  energy  under  sHch  a  lease  in  a  Territory  or  in  two  or  more 
States,  the  regulation  and  control  of  charges  for  service  to  consumers 
is  hereby  conferred  upon  the  Secretary  of  the  Interior." 

As  I  stated  before,  presumably  this  means  that  no  one  but  the 
Se-  retary  of  the  Interior  would,  after  the  passage  of  the  bill,  have 
authority  to  name  the  rates  charged  for  power  generated  in  one  State 
and  used  in  another  State.  When  a  power  system  inc  ludes  generating 
stations  in  two  or  more  States  with  interconnecting  distribution  or 
transmission  lines,  as  is  very  frequently  the  case,  it  would  be  as  impos- 
sible to  determine  whether  the  power  crossed  State  lines,  and  if  so 
how  much,  as  to  determine  what  particular  lump  of  coal  in  a  furnace 
generates  the  steam  in  any  particular  radiator,  or  whether  a  bucket 
of  water  in  Chesapeake  Bay  came  originally  from  the  Potomac  or  the 
'Susquehanna.  It  is  my  contention,  Mr.  Chairman,  that  the  State  has 
full  and  complete  authority  to  do  this  regardless  of  where  the  power 
oiiginates,  that  though  this  power  may  be  generated  in  Nevaaa  and 
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sold  in  Calif omia  the  commission  of  California  can  absolutely  fix  rated* 
at  which  it  may  be  sold  in  the  State  of  California^  and  therefore  that 
theprovision  of  the  bill  is  unnecessary. 

Tne  Chaibman.  You  are  getting  us  in  pretty  deep  water  right  here; 
when  you  go  to  having  local  State  rate  nxing  bodies  fixing  interstate' 
commerce  rates  I  am  afraid  we  will  have  to  depart  from  you. 

Mr.  Mebbill.  Jt  is  not  an  interstate  business  in  that  sense.  It  is' 
a  service  and  not  a  commodity  with  which  you  are  dealing.  The 
corporation  that  is  furnishing  a  service  in  the  towns  of  Goldfield  or 
Tonopah,  Nov.,  although  its  power  is  generated  in  California,  in  my 
opinion,  can  be  regulated  by  the  Nevada  commission  just  as  effectively 
as  though  the  power  was  generated  in  Nevada. 

Mr.  Febousson.  I  think  an  important  distinction  is  that  it  is  a' 
service  and  not  a  commodity. 

The  Chaibman.  When  you  cross  the  State  linos  the  State  rate 
fixing  body  goes  up  the  spout  pretty  quickly,  whether  it  is  electric 
current  charges  or  railroaa  freight  or  wnatever  it  may  be. 

Mr.  GbahamV  When  he  reduces  it  to  horsepower  and  kilowatt' 
hours  and  watts,  it  sounds  very  much  like  a  commodity. 

Mr.  Mebbill.  I^et  me  quot^  from  the  public  utilities  law  of  Cali- 
fornia: 

^  » 

All  chaises  made,  demanded  or  received  by  any  public  utility,  or  by  any  two^  or. 
more  public  utilities,  for  any  product  or  commodity — and  commodity  comer  in  there 
because  there  are  other  classes  of  corporation  than  electric  coiporations — hinufhed 
or  to  be  furnished,  or  any  service  rendered  or  to  be  rendered,  shall  be  just  and  rea- 
sonable. Every  unjust  or  unreasonable  charge  made,  demanded  or  received  for  such 
product  or  commodity  or  service  is  hereby  prohibited  and  declared  unlawful. 

As  far  as  any  discussion  of  the  legal  question  is  toncemed,  I  will 
stop  there. 

Mr.  Gbaham.  What  is  that  from  ? 

Mr.  Mebbill.  The  public  utilities  act  of  California.  I  will  go  on 
with  this  now. 

Mr.  Thomson.  I  trust  you  will  not  short<»n  your  argument  by 
reason  of  the  situation. 

Mr.  Mebbill.  That  is  all  I  had  intended  to  say  in  that  respect 
anyway.  Under  this  section  there  would  be  conferred  upon  the 
Sccr.'^tary  of  the  Interior  the  regulation  of  rates  to  consumers  of  the 
California-Nevada  Power  Co.,  wnich  supplies  power  in  Nevada  from 
plants  in  California.  There  would  be  mcluded  also  the  fixing  of 
rates  of  service  upon  this  company  here  [indicating]  the  California- 
Oregon  Power  Co.,  which  has  plants  on  both  sides  of  the  State  line, 
and  transmission  lines  across  it. 

The  Chaibman.  I  wish  you  would  restate  that;  when  you  indicate 
on  the  map  it  means  nothing  in  tho  record. 

Mr.  Mebbill.  I  will  fix  it  in  the  record  later  if  I  may.  I  am  indi- 
cating these  simply  because  I  happen  to  have  here  the  map  of  the 
California  transmission  systems.  It  would  also  include  the  Truckee 
River  General  Electric  Co.,  which  supplies  territory  in  Nevada,  but 
which  has  plants  on  the  California  side  of  the  line.  It  might  include 
the  Northwestern  Electric  Co.,  which  has  a  plant  in  Washington, 
and  supplies  power  in  Oregon.  It  would  include  the  American  Power 
&  Light  Co.,  in  Washington  and  Oregon;  the  Washington  Water 
Power  Co.,  which  operates  in  Washington  and  Idaho:  the  Idaho- 
Oregon  Light  &  Power  Co.,  in  Oregon  and  Idaho;  the  Utah  Securi- 


tiea  Corporation,  in  Idaho  and  Utah,  and  probably  several  others. 
But  of  the  companies  that  I  have  named  the  installed  capacity  id 
around  400,000  horsepower,  or  more  than  is  under  regulation  by 
any  western  State  with  tho  sole  exception  of  the  State  of  California. 

Mr.  SiNNOiT.  Would  not  the  right  conferred  on  the  Secretary  here 
enable  him  to  set  aside  a  prohibition  of  a  State  legislature  againsfr 
the  exporting  of  power  from  one  side  to  the  other,  and  wouldn't  it  fof 
that  reason  be  a  good  power  to  reserve  with  himi 

Mr.  Mebrill.  I  think  Mr.  Sinnott,  that  is  a  legal  question  on  whicfar 
I  would  not  care  to  pass  even  an  opinion.  I  wish  to  make  this  furthef 
statement  with  respect  to  the  question  under  discussion,  that  if  regu- 
lation of  rates  is  to  be  of  any  value  whatever  it  must  be  done  on  the 
basis  of  full  examination,  of  full  hearing,  and  with  full  consideration 
of  all  the  equities  in  the  case.  We  have  in  the  State  of  Californium 
ft  public  utilities  commission,  which  has  power  to  control  rates  and 
service  in  that  State.  As  I  have  just  stated,  under  the  language  of 
ftiis  act  the  Secretary  of  the  Interior  would  have  authority  over 
approximately  as  much  water-power  development  as  is  now  xmder 
the  control  of  the  California  Railroad  Commission.  The  reason  that* 
fate  regulation  in  the  past  has  fallen  down  is  because  so  often  it  has^ 
not  been  based  on  a  proper  consideration  of  the  equities  of  the  case  and 
has  proceeded  without  a  proper  exammation  of  aU  the  evidence  in 
the  matter.  It  is  for  this  reason  that  so  many  findings  of  municipal 
bodies,  for  example,  have  been  set  aside  in  the  courts,  or  have  been 
dragged  on  in  the  courts  for  years  and  years.  It  is  on  account  of  this* 
situation  that  our  States  east  and  west  have  been  passing  public* 
utilities  laws  and  putting  these  matters  into  the  hands  of  commis- 
missions  with  the  power  U>  act  and  with  the  power  to  investigate,  and^ 
with  the  force  ana  money  to  do  it.  My  point  in  that  respect  is  this,' 
that  if  it  is  proper  to  confer  this  power  on  the  Secretary  of  tne  Interior, 
I  think  a  further  matter  for  you  gentlemen  of  Congress  to  decide  is* 
how  it  is  to  be  effectively^  done.  There  must  be  organized  in  the* 
department  a  public  utilities  commission,  with  power  to  hold  hear- 
ings, compel  attendance  of  witnesses  and  production  of  evidence/ 
make  valuation,  audit  accounts,  and  supervise  operations,  or  else^ 
effective  regulation  can  not  be  accomplished.  About  150  formal^ 
complaints  a  year  are  made  before  the  Public  UtiUties  Commission  of 
California.  You  can  not  expect  that  less  will  come  before  a  commis- 
sion organized  in  a  department. 

The  Chairman.  According  to  your  theory  these  intrastate  ques- 
tions would  not  come  before  the  Interior  Department  ? 

Mr.  Merrill.  According  to  my  theory  they  need  not,  but  under 
the  language  of  the  bill  they  must. 

The  Chairman.  You  mean  intrastate  ? 

Mr.  Merrill.  No,  I  am  talking  now  about  the  interstate. 

The  Chairman.  Do  you  think  there  would  be  as  many  as  150  com* 
plaints  come  to  the  Secretary  of  the  Interior  in  a  year  on  interstate 
questions? 

Mr.  Merrill.  Well,  I  have  given  you  a  list  of  these  interstate  cor- 
porations which  have  imder  their  control  approximately  the  same' 
Amount  of  power  that  is  in  the  State  of  California  under  the  control 
of  the  State  Railroad  Commission  of  California.     That  commission 
has  approximately  450,000  horsepower  under  its  control.    There' 
would  be  nearly  as  much  under  the  control  of  the  Secretary  of  the 
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Interior,  and  it  would  be  scattered  from  the  Canadian  to  the  Mexican 
boundary  and  from  Colorado  west  to  the  Pacffic. 

The  Chaibiiax.  They  are  not  all  interstate,  though,  are  thej  t 

Mr.  JIerrux.  Hie  ones  that  I  have  named;  yes. 

Mr.  Tatijor.^  Wouldn*t  it  involve  very  great  expense  for  them  to 
come  to  Washington  to  take  those  matters  to  the  Secretary  of  the 


Mr.  Mkbbii.i-  You  can  not  do  it  otherwise.  It  would  also  involve 
great  expense  to  make  the  investigations  necessary  to  determine 
rates.  I  am  predicating  this  aigum^it  entirely  on  the  proposition 
that  if  you  are  goin^  to  regulate  rates  vou  are  going  to  regulate  rates 
and  not  make  a  halfway  attempt  to  do  it.  That  has  been  done  in 
the  nast  by  local  legislative  bodies,  such  as  municipal  councib,  before 
the  aay  of  public  utihty  commissions.  That  metbxl  has  fallen  down 
everywhere  it  has  been  tried,  and  it  most  certainlv  should  not  be 
rmeated  by  any  executive  department  of  the  FedoiJ  Government. 

It  b  pn>vided  by  the  language  of  this  bill  that  these  powers  shall 
be  conferred  upon  the  Secretary  i^  the  Interior,  or  such  commission — 
or  whatever  tne  term  may  be — as  may  be  provided  by  law  in  the 
future.  If  these  matters  >Uv>uld  be  turned  over  to  the  Interstate 
Commerce  Commisision  or  a  similar  bodv,  the  matter  of  the  formation 
of  an  executive  board,  or  the  question  ot  additional  costs,  would 
di>appear. 

I  wish  ako  to  call  attention  to  one  other  provision  in  the  bill,  which 
)ub>  been  nu^re  or  less  discus>4Hl  here.  Section  4  provide  that:  '*No 
lease  issued  under  this  act  sh;dl  be  ass^isn^atile  or  transferable";  but 
I  refer  pariioularly  to  the  foU.^wing  langua^re^ "  and  no  sale  or  deUve^ry 
of  f^.^wer  to  a  dxsthbutii.^  coniix&ny  shall  be  made,  except  upon  the 
written  CK>nsent  of  the  Secretary  of  the  Ictehv*r," 

Xote  in  cv^nnectK>n  wi:h  this  pn>visis>a  th&t  the  bill  applies  onlv  to 
ihosie  State^^  in  whK*h  there  are  at  the  present  time  puolic  utilities 
comnussK>ns.  Eiiher  one  v*r  twv»  ihir^  must  happen  in  pursn&nce 
erf  this  Tw»xT<i.^n,  Either  the  Seoietary  of  the  Interior  miist  follow 
autvxnatx-^v  the  ar^rw^ind  of  the  State  railrv^ad 


these  cv>r.;racTs  all  require  s^ich  ar;»n>vsJ — vm*  he  must  act  contrary 
to  arJ  oT-erraie  tr.e  St*:e  u;il::iesi  cx^minisfii^^s.  Tne  former  woofil 
be  a  ^i5<ves?  f >rr.:ii::y,  the  k::er  an  unwarranted  iaterfereDee  with 
tbe  execvi^  of  S:;&:e  rec^^-a^'^v^n.  My  posai^.^n  is.  that  where  public 
«::1/Ufes  cv>r.iir.iS!^v^:^  are  irs  exi>:er.oe 


Trie  Chaiilsiax.  I  w:sh  Vv^u  w v^i  azirilfT  that  a  little.     I  can  not 
tee-T*  -I*  w::h  y.  u  ^-^^n  thit  r^r.  iv>>::3xi, 
Mr.  MrjKiuii^  W.'-.it  I  v^:  saLii  * 

Mr.  Mmi^iui^  I  stated  ■ --^t  n  -^w  t^i  eciber  c^ne  or  f^\>  thiiies  most 
ka>>?ei  n:>iec  that  rvr.^visi -ru  m  oasii^rati  ^-n  of  the  fact  that  the 
b.1  as  *r:^*:«f\i  arr.l.s?s  .^n. v  t^^  ti>.\>e  S:at<ft?  ts  whi:h  rtibhc  utilitaes 
<v:-:ir.'.iss:  n>  ri.w  ex:jst.  *  r.?  cuc^ii"^  .-:  niakm^  contracts  for  the 
SdL?;r  >r  ivl.YYTT  .  f  >^^^  .^r  ir.y  r.\a:i<?rs  in  r^lati  n  to  s^ervice  within 
ti;>?«?  S:a:«rs  is  airtu^iy  m-.ih.ri  ^^li^  r»  w«-  ari  pcrriew  of  the  State 
r^crLc  "^:^  :.'«i  .v~\^'.i<^.  rt?^  ar.i  tir^ts^  .r-nira^-ts  i:ins«  be  approved. 
X,"w  .  r^  V  f  tv^^  :r.:r.rs  hi-^^vr^  :iT.ie^  ibe  >r:TT>i"35i  faeret.  cither  the 

^  •>*■  ■  ^  ■■  ^  ^  *•••*  *•  » 

c*^  r^f'.'i- >    .   «.  •>»   ^-.-o  •■rti**     «    4^-?  cs«a*e  raLzr.>aa  c^-iiiinfisi.>u  anci 
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it  is  onljr  unnecessary  action,  or  he  must  go  contrary  to  what  the 
public  utilities  commission  has  done,  and  overrule  its  action. 

The  Chairman.  A  better  way  to  put  that  woidd  be  the  power  is 
imposed  on  the  Secretary  to  do  that  in  any  way  he  likes. 

Mr.  Merrill.  This  provision  is  mandatory. 

The  Chairman.  He  must  act  before  transfer  can  be  made. 

Mr.  Merrill.  Yes^  I  am  speaking  in  this  connection  only  about 
making  these  provisions  mandatory,  Mr.  Chairman.  I  shall  have 
something  else  to  say  about  making  them  permissive.  There  are 
several  forms  of  contracts  which  would  be  covered  imder  the  pro- 
vision of  section  4  as  originally  drafted.  I  will  call  your  attention, 
however,  to  what  I  believe  should  be  considered  the  definition  of  a 
distributing  company;  namely,  that  any  company  which  deUvers 
power,  whether  it  generates  it  itself  or  purchases  it,  to  any  consumer 
thereof,  is  a  distributing  company.  It  makes  no  difference  whether 
that  company  is  the  lessee  and  deUvers  the  power  to  a  distributing 
company,  or  is  the  distributing  company  to  which  a  lessee  sells,  the 
language,  in  my  judgment,  would  apply  whether  either  one  of  the 
parties  to  the  contract  was  the  distributing  company.  It  is  the  com- 
mon practice,  particularly  in  the  Western  country,  and  from  what 
Mr.  Finney  said,  it  is  apparently  the  same  in  the  Southern  States, 
for  certain  companies  to  generate  power  and  sell  to  others.  It  is 
also  a  practice  for  plants  to  be  interconnected  for  the  deUvery  of 

Sower  at  times  of  low  water,  and  also  for  what  is  known  as  "break- 
own"  service,  or  where  one  concern  deUvers  power  to  another  in  an 
emergency.  Under  the  broad  language  of  this  section,  Mr.  Chairman, 
no  company  could  deUver  power  under  such  conditions,  where  an 
hour  is  too  long  to  wait,  without  having  first  secured  the  approval 
of  the  Secretary  of  the  Interior. 

I  will  give  you  just  one  example.  Although  the  Pacific  Gas  & 
Electric  Co.  of  California  at  the  present  time  does  not  come  within  the 
purview  of  this  act,  it  would  so  come  should  it  secure  any  lease  at 
any  time  on  any  of  the  public  lands  of  Cahfornia.  That  company 
buys  power  regularly  from  the  Great  Western  Power  Co.,  ana  the 
Northern  California  Power  Co.  exchanges  power  with  the  Snow 
Mountain  Power  Co.,  and  has  a  ' 'breakdown  '  service  arrangement 
with  the  Sierra  &  San  Francisco  Power  Co.;  it  sells  power  to  tne  Oro 
Electric  Corporation,  the  Coast  Counties  Gas  &  Electric  Co.,  the 
Western  States  Gas  &  Electric  Co.,  and  the  Cahfornia  Telephone  & 
Light  Co.  Every  arrangement  of  such  nature  which  has  been 
made  in  these  cases,  or  which  might  be  made  m  the  future,  should 
that  corporation  occupy  any  pubUc  lands,  would  come  under  the 
mandatory  provisions  of  this  section. 

Mr.  Raker.  It  would  not  come  under  it  the  way  i'  is  amended, 
though.     I  refer  to  the  suggested  amendment. 

Mr.  Merrdll.  No;  I  am  talking  about  it  as  originally  drafted,  and 
giving  the  reasons  why  I  think  the  amendment  should  be  made.  In 
my  opinion,  as  I  statea  before,  these  matters  of  regulation  of  rates  and 
of  service  can  better  be  performed  by  State  commissions,  when  such 
are  in  existence;  and  that  there  is  the  place  where  they  ought  to  be 
performed,  because  regulation  is  a  distinct  function  of  State  sov- 
ereignty. Beyond  that  I  beheve  that  the  power  should  be  reserved  in 
the  Secretary  of  the  Interior,  or  whoever  administers  the  act,  to  take 
action  in  emererencv  cases,  upon  proper  appeal  from  State  authorities 
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Interior,  and  it  would  be  scattered  from  the  Canadian  to  the  Mexican 
boundary  and  from  Colorado  west  to  the  Pacific. 

The  Chairman.  They  are  not  all  interstate,  though,  are  they  f 

Mr. .Merrill.  The  ones  that  I  have  named;  yes. 

Mr.  Taylor.  Wouldn't  it  involve  very  great  expense  for  them  to 
come  to  Washington  to  take  those  matters  to  the  Secretary  of  the 
Interior? 

Mr.  Merrill.  You  can  not  do  it  otherwise.  It  would  ako  involve 
great  expense  to  make  the  investigations  necessary  to  determine 
rates.  I  am  predicating  this  argument  entirely  on  the  proposition 
that  if  you  are  goin^  to  regulate  rates  you  are  going  to  regulate  rates 
and  not  make  a  halfway  attempt  to  do  it.  That  has  been  done  in 
the  past  by  local  legislative  bodi^,  such  as  municipal  councils,  before 
the  day  of  public  utihty  commissions.  That  method  has  fallen  down 
everywhere  it  has  been  tried,  and  it  most  certainly-  should  not  be 
repeated  by  any  executive  department  of  the  Federal  Government. 

it  is  provided  by  the  language  of  this  bill  that  these  powers  shall 
be  conferred  upon  the  Secretary  of  the  Interior,  or  such  commission — 
or  whatever  the  term  may  be — as  may  be  provided  by  law  in  the 
future.  If  these  matters  should  be  turned  over  to  the  Interstate 
Commerce  Commission  or  a  similar  body,  the  matter  of  the  formation 
of  an  executive  board,  or  the  question  of  additional  costs,  would 
disappear. 

I  wish  also  to  call  attention  to  one  other  provision  in  the  bill,  which 
has  been  more  or  less  discussed  here.  Section  4  provides  that:  "No 
lease  issued  under  this  act  shall  be  assignable  or  transferable";  but 
I  refer  particularly  to  the  following  language,  "  and  no  sale  or  delivery 
of  power  to  a  distributing  company  shall  be  made,  except  upon  the 
written  consent  of  the  Secretary  of  the  Interior." 

Note  in  connection  with  this  provision  that  the  bill  applies  only  to 
those  States  in  which  there  are  at  the  present  time  puolic  utilities 
commissions.  Either  one  or  two  things  must  happen  in  pursuance 
of  this  provision.  Either  the  Secretary  of  the  Interior  must  follow 
automatically  the  approval  of  the  State  railroad  commission — for 
these  contracts  all  require  such  approval — or  he  must  act  contrary 
to  and  overrule  the  State  utilities  commissions.  The  former  would 
be  a  useless  formality,  the  latter  an  unwarranted  interference  with 
the  exercise  of  State  regulation.  My  position  is,  that  where  public 
utilities  commissions  are  in  existence 

The  Chairman.  I  wish  you  would  amplify  that  a  little.  I  can  not 
keep  up  with  you  on  that  proposition. 

Mr.  Merrill.  What  I  just  said? 

The  Chairman.  Yes. 

Mr.  Merrill.  I  stated  just  now  that  either  one  or  two  thinss  must 
happen  under  that  provision,  in  consideration  of  the  fact  tnat  the 
bill  as  drafted  applies  only  to  those  States  in  which  pubUc  utilities 
commissions  now  exist.  The  question  of  making  contracts  for  the 
sale  or  ddivery  of  power  or  any  matters  in  relati3n  to  service  within 
those  States  is  already  within  the  p3wer  and  purview  of  the  State 

Sublic  utihties  commissions,  and  those  contracts  must  be  approved, 
fow,  one  of  two  tMngs  happens  under  the  provisions  here,  either  the 
Secretary  follows  the  lead  of  the  State  railroad  commission  and 
approves  the  contract  that  the  commission  approves,  in  which  case 
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it  is  onljr  unnecessary  action,  or  he  must  go  contrary  to  what  the 
public  utilities  commission  has  done,  and  overrule  its  action. 

The  Chairman.  A  better  way  to  put  that  would  be  the  power  is 
imposed  on  the  Secretary  to  do  that  in  any  way  he  likes. 

Mr.  Mebbill.  This  provision  is  mandatory. 

The  Ceeairman.  He  must  act  before  transfer  can  be  made. 

Mr.  Mebbill.  Yes-  I  am  speaking  in  this  connection  only  about 
making  these  provisions  mandatory,  Mr.  Chairman.  I  shall  have 
something  else  to  say  about  making  them  permissive.  There  are 
several  forms  of  contracts  which  would  be  covered  under  the  pro- 
vision of  section  4  as  originally  drafted.  I  will  call  your  attention, 
however,  to  what  I  beUeve  should  be  considered  the  definition  of  a 
distributing  company;  namely,  that  any  company  which  deUvers 
power,  whether  it  generates  it  itseH  or  purchases  it,  to  any  consumer 
thereof,  is  a  distributing  company.  It  makes  no  difference  whether 
that  company  is  the  lessee  and  aeUvers  the  power  to  a  distributing 
company,  or  is  the  distributing  company  to  which  a  lessee  sells,  the 
language,  in  my  judgment,  would  apply  whether  either  one  ol  the 
parties  to  the  contract  was  the  distributing  company.  It  is  the  com- 
mon practice,  particularly  in  the  Western  country,  and  from  what 
Mr.  Finney  said,  it  is  apparently  the  same  in  the  Southern  States, 
for  certain  companies  to  generate  power  and  sell  to  others.  It  is 
also  a  practice  lor  plants  to  be  interconnected  for  the  deUvery  of 

Sower  at  times  of  low  water,  and  also  for  what  is  known  as  "break- 
own"  service,  or  where  one  concern  deUvers  power  to  another  in  an 
emergency.  Under  the  broad  language  of  this  section,  Mr.  Chairman, 
no  company  could  deUver  power  under  such  conditions,  where  an 
hour  is  too  long  to  wait,  without  having  first  secured  the  approval 
of  the  Secretary  of  the  Interior. 

I  will  give  you  just  one  example.  Although  the  Pacific  Gas  & 
Electric  Co.  of  California  at  the  present  time  does  not  come  within  the 
purview  of  this  act,  it  would  so  come  should  it  secure  any  lease  at 
any  time  on  any  of  the  public  lands  of  Cahfornia.  That  company 
buys  power  regularly  from  the  Great  Western  Power  Co.,  ana  the 
Northern  California  Power  Co.  exchanges  power  with  the  Snow 
Mountain  Pow^er  Co.,  and  has  a  "breakdown  service  arrangement 
with  the  Sierra  &  San  Francisco  Power  Co.;  it  sells  power  to  tne  Oro 
Electric  Corporation,  the  Coast  Counties  Gas  &  Electric  Co.,  the 
Western  States  Gas  &  Electric  Co.,  and  the  Cahfornia  Telephone  & 
Light  Co.  Every  arrangement  of  such  nature  which  has  been 
made  in  these  cases,  or  which  might  be  made  in  the  future,  should 
that  corporation  occupv  any  pubUc  lands,  would  come  under  the 
mandatory  provisions  or  this  section. 

Mr.  Rakeb.  It  would  not  come  under  it  the  way  i'  is  amended, 
though.     I  refer  to  the  suggested  amendment. 

Mr.  Merrill.  No;  I  am  talking  about  it  as  originally  drafted,  and 
giving  the  reasons  why  I  think  the  amendment  should  be  made.  In 
my  opinion,  as  I  statea  before,  these  matters  of  regulation  of  rates  and 
of  service  can  better  be  performed  by  State  commissions,  when  such 
are  in  existence;  and  that  there  is  the  place  where  they  ought  to  be 
performed,  because  regulation  is  a  distinct  function  of  State  sov- 
ereignty. Beyond  that  I  beUeve  that  the  power  should  be  reserved  in 
the  Secretary  of  the  Interior,  or  whoever  administers  the  act,  to  take 
action  in  emersrencv  cases,  upon  proper  appeal  from  State  authorities 
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or  from  local  authorities,  whenever  there  is  no  local  body  to  take 
action,  or  if  the  State  law  breaks  down.  But  I  believe  that  it  should 
be  an  emergency  procedure  and  not  the  ordinary  procedure. 

I  wiD  pass  now  to  the  consideration  of  section  9,  which  was  stricken 
out  in  the  amendment  presented  by  Mr.  Pierce. 

Mr.  SiNNOTT.  We  will  iake  up  section  5  later  ? 

Mr.  Merrill.  Yes.  I  have  prepared  and  exhibit  to  you  a  map*  of 
the  United  States  in  color.  The  yellow  area  indicates  the  States  in 
which  there  is  no  public  land;  the  territory  in  red  and  in  orange  rep- 
resent the  States  in  which  there  is  at  the  present  time  a  certam 
amount  of  public  lands.  Those  colored  in  orange  are  the  only  public- 
land  States  in  which  there  are  pubUc  utilities  laws  and  public  utilities 
commissions.  Under  the  provisions  of  this  bill  as  drafted  the  only 
States  which  have  any  water  power  of  consequence  and  to  which  the 
act,  would  apply  are  Montana,  Idaho,  Wasliington,  Oregon,  and  Cali- 
fornia. Kansas  and  Oklahoma  have  none;  ACchigan  has  nor.e  of 
consequence,  and  Nevada  none  of  consequence. 

Mr.  Kaker.  All  the  rest  of  the  United  States  have  no  public  utilities 
commissions  at  all  ? 

Mr.  Merrill.  I  have  not  indicated  them,  as  far  as  the  yellow  area 
is  concerned.  I  do  not  believe  it  either  advisable  or  necessary  to 
attempt  by  a  punitive  Federal  statute  to  dictate  the  political  insti- 
tutions of  any  State.  I  say,  as  I  said  before,  that  the  power  should 
be  reserved  in  the  Secretary  of  the  Interior,  or  whoever  administers 
the  act,  to  take  action  when  necessary  in  an^  of  the  States  which 
have  not  a  pubUc  utihties  law,  or  in  States  wmch  having  such  a  law 
do  not  enforce  it.  But  I  doubt  seriously  the  advisability  of  ex- 
cluding any  State,  because  it  has  no  public  utilities  commission,  from 
the  operation  of  this  act.  It  might  further  be  added  that  the  mere 
fact  tnat  a  State  has  a  public  utinties  law  may  mean  but  little.  The 
State  of  California  for  many  years  had  a  railroad  commission  law, 
and  had  a  railroad  commission,  but  as  far  as  any  real  regulation  was 
concerned,  both  the  law  and  the  commission  might  have  been  non- 
exi&tent.  I  do  not  know  what  the  character  of  the  commissions  is 
in  the  greater  number  of  these  States  which  have  them.  I  believe 
Oregon  has  a  very  good  commission;  I  know  that  California  has  a 
first-class  one.  About  the  other  States  I  have  not  the  information. 
My  point  is  siinply  this,  that  if  the  dividing  line  is  going  to  be  drawn 
on  we  proposition,  that  when  there  is  State  regulation  this  law 
applies,  and  when  there  is  no  State  regulation  it  does  not  apply, 
i;mat  are  you  going  to  do  about  the  States  which  on  paper  have  regu- 
lation but  which  in  fact  have  not? 

Hie  Chairman.  Does  that  not  depart  a  little  from  the  general 
statement  that  you  insist  that  the  States  that  did  have  it  would 
not  leave  much  for  the  Federal  Government  to  do  t    ^ 

Mr.  Merrill.  No;  because  my  general  statement  is  this,  that  I 
would  have  the  power  always  reserved  in  the  Federal  Government 
to  act  in  the  absence  of  State  legislation  or  in  the  failure  of  State 
legislation,  but  I  would  leave  it  vmoUy  to  the  States  where  effective 
State  or  local  regulation  exists. 

^Referring  to  the  map,  it  will  be  noted  that  the  yellow  area  is  shown  aa  L     <>  i^ 
and  Mange»  WSZLX  orange» 
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The  Chaibman.  Who  determines  whether  the  comimssion  is  of 
any  account  or  not  ? 

Mr.  Merrhj..  I  consider  that  that  will  not  arise  except  upon  com- 
plaint either  of  the  State  itself  or  of  citizens  of  the  State. 

The  Chairman.  We  can  see  the  mote  in  the  brother's  eye  alwajrs 
easier  than  we  can  see  it  in  our  own  eye.  Of  course  every  State 
would  be  prone  to  uphold  its  own  institutions.  I  think,  perhaps, 
a  few  of  the  States  have  commissions  which  are  not  effective,  and  do 
not  accomplish  what  is  intended  to  be  accomplished.  This  would 
leave  the  interior  Department  as  a  coxurt  of  last  resort,  or  appellate 
court.  So  the  question  is,  Who  would  have  the  right  to  say  tne  com- 
mission of  any  given  State  is  efficient  or  inefficient? 

Mr.  Merrill.  There  would  be  nobody  but  the  Secretary  of  the 
Interior,  because  he  is  tmder  contract  with  the  lessee. 

Mr.  Graham.  Do  you  think  a  provision  in  a  Federal  law,  such  as  is 
contained  in  section  9,  is  in  the  nature  of  coercing  a  State  1  If  a  court 
sayB  that  pertaining  to  a  certain  matter  that  matter  shall  be  handled 
in  a  certain  way  if  the  State  has  no  means  for  so  handUng  it,  do  jou 
think  that  amounts  to  coercion  or  any  invasion  of  the  sovereign 
ri^ts  of  the  State  ? 

Mr.  Merrill.  My  position  is  practically  this,  Mr.  Graham,  that  in 
my  opinion  the  matters  covered  in  the  reg^ation  of  rates  and  of  service 
are  primarily  a  function  of  State  sovereignty,  and  when  the  Federal 
Government  takes  action  in  intrastate  cases  it  must  do  so  solely 
by  right  of  contract.  I  should  feel,  were  I  a  citizen  of  an  excluded 
State,  and  wished  to  come  under  the  provisions  of  this  bill,  that  it 
was  a  case  of  coercion. 

The  Chairman.  It  smackd  of  that  a  little  on  the  face  of  it,  but 
we  are  not  without  precedent  on  that.  Congress  passes  laws  that 
whatever  State  will  may  take  advantage  of.  Every  law,  nearly,  is 
only  available  to  those  who  take  advantage  of  it. 

Mr.  Merrill.  I  would  sunply  answer  this,  that  is  not  laying  a 
condition  upon  the  use  of  the  public  property  but  upon  the  users  of 
such  property. 

The  Chairman.  For  instance,  we  passed  a  good-roads  bill  the 
other  day  in  the  House;  it  has  not  become  a  law  yet.  but  the  House 
is  fairly  committed  to  it.  There  was  only  a  handlul  of  Members 
who  passed  it.  We  said  there  you  may  have  a  certain  road,  pro- 
vided you  raise  an  amount  e^ual  to  that  furnished  by  the  National 
Government;  that  to  do  certain  things  you  must  comply  with  certain 
conditions. 

Mr.  Merrill.  My  answer  to  that  particular  illustration  is  that  I 
do  not  consider  it  parallel.  Suppose  you  had  provided  in  that  act 
that  you  would  spend  a  certain  amount,  not  under  the  condition 
that  the  State  raised  money,  but  that  it  snould  provide  a  particular 
kind  of  State  highway  board  ? 

The  Chairman.  I  do  not  have  the  language  before  me,  but  I 
rather  think  there  is  something  in  the  roads  bill  to  that  effect. 

Mr.  Taylor.  Will  you  permit  a  suggestion  ?  As  I  recall  it,  Mr. 
Smith  said  yesterday,  and  everybody  nas  said,  that  these  revocable 

Permits  pronibit  development.     I  tnink  everybody  concedes  that. 
7e  all  know  it  is  true  whether  we  concede  it  or  not. 
The  Chairman.  That  is  agreed  to  everywhere. 
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Mr.  Taylor.  As  I  started  to  say,  I  think  Mr.  Smith's  statement 
was  that  one  reason  why  they  were  not  granting  permits  more  freely 
or  giving  them  more  leeway,  as  I  recalTit,  was  that  they  hoped  to 
bring  about  this  kind  of  regulation.  Was  it  not  something  to  lliat 
eflFect  ? 

Mr.  Smith.  Mr.  Smith  did  not  say  that;  not  while  I  was  here — 
or  anywhere  else. 

Mr.  Taylor.  When  you  were  testifying  yesterdaj^,  did  you  not 
say  something  to  the  effect  of  your  very  much  desiring  and  antici- 
pating this  kind  of  legislation,  and  that  that  is  one  reason  why  there 
IS  so  little  development  at  the  present  time  ? 

Mr.  Smith.  Because  the  people  did  not  want  to  develop  under 
that  act;  it  was  not  prohibitive,  but  discouraging. 

Mr.  Taylor.  Assuming  for  tne  moment  tnat  that  is  the  condi- 
tion  

Mr.  Smith  (interposing).  There  is  no  hold-up,  vou  know. 

Mr.  Taylor.  All  right;  we  think  there  is.  Of  course  you  say 
there  is  not;  but  supposing  the  conditions  are  that  the  West  is  not 
developing  as  it  should — and  you  present  this  kind  of  a  bill  saying 
this  shall  not  apply  to  that  State  until  it  has  a  commission — why. 
does  it  not  amount  to  compelling  them  to  come  within  the  law  and 
create  a  commission,  or  possibly  not  only  not  have  any  develop- 
ment but  i^ot  have  even  permits  of  any  kind  hereafter  ? 

The  Chairman.  You  could  proceed  under  tlie  old  law,  I  suppose. 

Mr.  Merrill.  I  wish  to  add  this  one  more  observation  with 
respect  to  tlie  fixing  of  rates  and  service. 

This  is  a  function  that  a  State  can  assume  at  any  time.  The  fact 
that  any  State  or  any  group  of  States' do  not  regulate  to-day  does 
not  prevent  them  from  regulating  fully  and  completely  to-morrow, 
or  at  any  ot]icr  time  that  they  see  fit.  It  is  a  sovereign  riglit 
that  can  never  be  lost.  But  when  it  becomes  a  question  of  the 
transfer  of  property  from  pubhc  to  private  hands,-  the  matter  is  one 
over  wliich  the  Federal  Grovernment  alone  can  exercise  control;  it 
is  a  matter  beyond  the  reach  of  a  State.  If  the  public  lands  once 
pass  into  tlie  private  ownership,  either  by  patent  or  by  such  a  form, 
of  grant  tliat  it  can  be  capitalized,  the  act  is  irrevocable  and  you 
can  not  correct  it  except  by  direct  confiscation. 

I  want  to  discuss  now — I  almost  said  briefly,  but  I  am  afraid  that 
word  will  not  apply — tlie  question  of  rental  charges.  There  are  four 
reasons  for  whicli  rental  charges  miglit  be  exacted  for  the  use  of  pub- 
hc lands — one  to  secure  funSs  for  administrative  purposes  only;  tho 
second  to  secure  what  I  have  spoken  of  before,  the  economic  rent;  the 
third  to  get  general  revenue  for  tho  Federal  Treasury;  and  the  fourth 
as  a  pumtive  measure  to  enforce  regulation  of  rates  and  of  service  by 
the  lessee  or  grantee.  To  the  last  two,  rentals  as  a  punitive  measure 
or  rentals  for  the  purpose  of  general  Federal  revenue,  I  am  entirely 
opposed. 

Under  the  present  organization  that  is  handling  the  work  I  beheve 
the  charge  should  be  one  for  administrative  purposes  only.  If  we  had 
the  machinery  to  do  it,  and  if  we  could  require  accounting  systems 
so  that  we  could  know  what  the  returns  and  what  the  investments 
are — under  such  conditions  the  equitable  logical  and  effective  basis 
would  be  the  one  which  I  was  discussing  av^iile  ago,  an  illustration 
of  which  I  put  into  the  record,  the  economic  rent.     The  reason  is 
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this,  that  the  economic  rent  represents  the  surplus  return  upon  the 
actual  value  of  the  power  site  to  the  man  wno  is  using  it.  The 
return  that  the  public  would  get  for  the  public  lands  if  it  took  all  th© 
rent  is  just  the  amount  that  the  man  using  them  would  get  if  he 
owned  them  himself.  The  economic  rent  as  the  basis  of  charges  has 
this  distinction,  that  none  other  has,  it  does  not  increase  rates  to 
consumers.  I  know  Judge  Raker  is  goin^  to  take  exception  to  that, 
but  if  you  will  let  me  pass  it,  I  will  take  it  up  later. 

Mr.  Kakee.  No,  sir;  I  am  with  vou. 

Mr.  Merrill.  Then  I  was  mistaken. 

We  come  now  to  a  discussion  on  the  (juestion  of  readjustment  of 
rates  during  the  period  of  lease.  As  I  said  when  I  started  tliis  morn- 
ing, any  uncertainty  that  goes  into  the  lease  is  capitaHzed,  and  we 
not  only  pay  interest  on  it,  but  we  also  pay  many  times  over  what  we 
get  directly  out  of  it.  I  do  not  believe  in  puttmg  any  rental  provi- 
sion in  any  lease  without  definite  limitations.  If  me  macliinery  were 
at  hand  for  doing  it,  I  would  put  the  limitation  as  I  have  illustrated 
in  the  papers  which  I  have  presented  to  you  on  the  earning  value  of 
the  pubUc  lands  considered  as  a  part  of  a  going  concern;  in  other 
words,  I  would  make  their  economic  rent  the  maximum  limit  of 
rental  charges.  Wlion  that  is  done,  if  for  any  reason  rates  are  lowered 
and  gross  receipts  are  lowered  accordingly,  the  rental  drops  automati- 
cally in  the  same  proportion. 

The  Chairman.  Do  you  mean  that  you  would  only  charj^o  4  or  5 
per  cent  for  the  value  of  simply  a  quarter  acre  of  land  ? 

Mr.  Merrill.  Not  by  any  means,  Mr.  Chairman,  on  the  value 
yon  have  in  mind.  That  was  not  my  statement,  but  interest  on  the 
value  on  these  lands  as  a  part  of  a  goii^  concern  as  illustrated  in  the 
tables  which  I  presented  to  you,  and  these  values  are  as  far  apart 

The  Chairman.  Would  it  not  be  better  to  ampHfy  that  a  little? 
You  are  on  very  tender  ground  right  here ;  you  had  better  be  a  little 
careful  on  that  proposition.  Amplify  that  a  little,  so  we  will  know 
just  exactly  what  you  do  mean. 

Mr.  Raker.  When  I  answered  a  while  ai^o  I  did  not  und(»rstand, 
I  thought  he  meant  the  value  of  the  land.     [Laughtcr.l 

Mr.  Merrill.  I  do  mean  the  value  of  the  land,  but  I  fix  it  in  a 
different  manner  than  you  would. 

Mr.  Thomson.  Better  fix  the  record. 

Mr.  Merrill.  The  point  which  I  mention,  as  to  site  value  of  the 
land  was  presented  here  earlier  in  the  discussion.  You  will  find 
that  values  are  estimated  in  this  manner  whenever  examinations 
and  reports  are  made  for  private  purchase  or  for  investment. 

Mr.  Kaker.  Just  take  a  concrete  case  and  illustrate  it.  I  seem 
to  be  very  dense  on  that. 

Mr.  Merrill.  I  will  take  a  concrete  case  then.  I  will  assume 
here  that  this  project,  the  Pacific  Light  &  Power  Co,  is  on  the  public 
lands  and  nothing  but  the  public  lands;  that  that  company  is  getting 
$100  a  horsepower  gross  returns  each  year  on  its  total  development; 
that  all  of  its  annual  charges  of  every  sort,  interest  alone  excepted, 
are  $64,  leaving  a  net  revenue  of  $36.  Now,  as  a  business  proposi- 
tion an  investor  going  into  that  undertaking  can  afford  to  invest  as 
much  as  will  rive  him  the  current  rate  of  return,  and  I  have  assumed 
in  the  example  that  the  current  rate  of  return  is  12  per  cent.  Then 
that  business  is  worth  to  him  $36,  capitalized  at  12  per  cent,  or  $300 
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{>er  horsepower.  He  could  afford  to  put  that  much  money  into  it. 
t  is  assumed  that  he  has  actually  put  in  $250,  which  is  the  cost  per 
horsepower  of  everything  that  he  has  invested  in  this  property.  The 
balance  then  of  S50,  the  $300  less  the  $250,  is  what  ne  could  afford 
to  pay  for  the  lands  and  other  rights  up  there  if  he  had  to  buy  them 
outright,  and  if  he  did  so  cam  12  per  cent  on  his  investment.  Do 
I  make  myself  clear  so  far  ? 

The  CHAiRBiAN.  But  who  are  you  able  to  convince  by  your  course 
of  reasoning  i  You  can  not  in  the  law  use  a  lot  of  mie  theories 
like  that.  lou  can  not  inject  that  into  the  law.  You  would  have 
to  la,j  down  a  rule  of  appraisement  of  some  sort,  and  they  would 
appraise  the  lands,  under  your  statement,  if  I  understand  you  rightly, 
at  probably  about  $1.25  an  acre,  and  then  pay  4  or  6  per  cent  on 
that  amount  of  revenue  from  a  dam  site,  which  would  be  about  3 
cents  per  1,000  years,  I  would  imagine. 

Mr.  mERRiLL.  According  to  my  statement  it  would  not  be  appraised 
on  any  such  value. 

The  Chairman.  How  are  you  going  to  get  a  court  to  adopt  yoiur 
course  of  reasoning  and  follow  it  out  if  that  is  the  legitimate  way 
to  arrive  at  the  true  value  of  the  dam  site  ? 

Mr.  Merrhx.  I  would  do  it  by  contract. 

The  Chairman.  You  mean  at  the  time  of  entering  into  the  con- 
tractual relation  you  would  lay  down  what  the  present  value  of  it 
would  be  ? 

Mr.  Merrill.  No;  what  the  rule  should  be  for  determining  from 
year  to  vear  the  value  of  the  property  in  the  business. 

The  Chairman.  Put  that  in  the  lease,  would  you  f 

Mr.  Merrill.  Put  it  in  the  lease. 

The  Chairman.  You  would  put  in  the  lease  what  the  value  of  the 
property  was  and  how  the  return  or  the  rental  or  the  royalty  would 
be  calculated  on  a  sliding  scale,  according  to  the  earning  capacity  of 
the  pl^t,  is  that  the  thought? 

Mr.  Merrill.  Not  exactly. 

The  Chairman.  I  think  you  had  better  go  over  that  again,  unless 
the  other  members  of  the  committee  are  clearer  headed  than  I  am. 
I  can  not  keep  up  with  you. 

Mr.  SiNNOTT.  Is  that  your  method  of  arriving  at  the  market  value 
of  the  property? 

Mr.  Merrill.  Tliat  is  my  method  of  arriving  at  the  market  value 
of  the  property  for  that  purpose. 

Mr.  Thomson.  Based  on  their  receipts. 

Mr.  Merrill.  Based  on  receipts,  because  the  value  of  a  property 
in  a  going  business  means  nothing  else  than  the  power  to  earn  a 
return. 

Mr.  Thomson.  Certainly. 

Mr.  Raker.  In  this  plant  up  in  the  northern  part  of  California,  they 
have  certain  rights  of  way  and  they  occupy  certain  land  in  the  forest 
reserve.  Can  you  give  us  some  concrete  illustration  of  how  it  wo\dd 
work  ? 

Mr.  Merrill.  I  was  attempting  to  do  so  and  applying  it  to  the 
Pacific  Light  &  Power  Co.  case. 

The  Chairman.  Let  us  go  at  this  ABC  like,  so  that  we  can  catch 
up,  because  there  is  no  use  to  sit  here  like  bumps  on  a  log  and  not 
understand  what  he  is  trying  to  give  us  here,  because  this  is  an  impor* 
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tant  matter.  If  the  Government  owns  100  acres  of  land  and  the  com- 
pany has  to  buy  900  acres  of  land  from  private  interests,  and  on  that 
area  of  land  they  have  to  spend  $5,000,000  in  money,  tie  up  fdl  that 
for  machinery,  equipment,  and  appliances,  what  on  earth  are  we  to 
get  for  the  100  acres  that  we  furnish  as  an  integral  part  of  the  entity, 
which  as  a  going  concern  produces  a  certain  amount  of  electricity? 

Mr.  Mebbill.  I  only  wisn,  Mr.  Chairman,  that  I  had  a  blackboard; 
I  think  I  could  work  the  problem  out  for  you. 

Mr.  Thomson.  Mav  I  ask  a  question,  for  my  own  good,  to  see 
whether  I  xmderstand  this  myself.  As  I  understand  it,  you  are  indi- 
cating what  the  public  land  that  the  company  uses  should  be  con- 
sidered as  being  capitalized  at,  based  on  their  charges  to  the  consumer  ? 

Mr.  Mesbill.  Based  on  their  earning  capacity. 

Mr.  Thomson.  And  you  reason  that  backwards  from  the  income 
that  they  get,  back  to  the  source,  namely,  the  public  lands  t 

Mr.  Mjsbbill.  Yes. 

Mr.  Rakeb.  That  is  going  backwards. 

The  Chairman.  About  aU  we  can  do  is  to  go  forward. 

Mr.  Taylob.  You  take  the  amoimt  of  money  you  get,  and  then 
you  reason  back  as  to  what  they  get  it  from. 

Mr.  Johnson.  It  seems  to  me  it  is  requiring  a  percentage  on  the 
whole  investment,  whether  it  is  Government  land  or  not. 

Mr.  Mebbill.  This  is  what  jrou  might  do.  Under  present  condi- 
tions name  a  definite  amount  in  each  lease  and  stipulate  that  the 
appUcant  or  lessee  should  have  the  right  at  any  time,  on  the  making 
or  a  showing  that  the  rate  charged  hSn  is  more  than  it  should  be,  to 
have  his  rental  reduced  to  an  amount  determined  as  I  have  suggested. 

Mr.  Rakeb.  Now,  Mr.  MerriU,  right  in  this  connection 

Mr.  Mebbill.  I  have  considered  that  in  these  examples. 

Mr.  Rakeb.  Let  me  make  this  suggestion:  It  is  a  necessary  integral 
part  of  this  planti  Now,  he  buys  other  land,  900  acres,  and  he  buys 
water  rights  and  gets  rights  of  way,  and  pays  for  surveys  and  all  those 
things.  Now,  just  illustrate  to  us  here  how  milch  he  ought  to  pay 
the  Government  for  that  100  acres.  That  is  what  we  are  trying  to 
get  at. 

The  Chaibman.  Yes;  what  I  am  trying  to  get  at  is  what  the 
appraisement  would  be. 

Mr.  Thomson.  I  think  if  he  goes  over  the  illustration  again  we  may 
get  it. 

The  Chaibman.  There  is  one  thing  about  it  we  want  to  f^et  at  that 
I  am  more  interested  in,  and  that  is  this:  I  want  to  know  whether  you 
are  in  favor  of  fixing  the  rate  or  having  the  Secretary  do  it,  in  advance 
of  the  term  that  the  lease  is  to  run,  and  if  not,  at  what  particular 
intervals  are  you  in  favor  of  having  the  rate  revised  either  up  or 
down? 

Mr.  Mebbill.  I  will  answer  that  in  connection  with  what  I  am 
saying. 

The  CHAiBBiAN.  I  wouJd  like  to  get  right  at  that  thing. 

Mr.  Mebbill.  I  am  not  in  favor  of  having  the  rate  toed  in  cents 
per  horsepower  throughout  the  life  of  the  permit. 

The  Chaibman.  All  right;  when  would  you  revise  them — at  what 
intervals  ? 

Mr.  Mebbill.  I  would  advise  intervals  of  not  less  than  5  years,  and 
probably  10  years  before  any  revision. 
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The  Chairman.  You  can  not  keep  them  in  the  air  all  the  time; 
you  can  not  haul  them  up  on  the  carpet  every  day  and  revise  their 
rates  and  have  the  concerns  amount  to  anything.  You  give  the 
patient  too  much  medicine. 

Mr.  Merrill.  I  said  that  I  would  do  this  only  with  the  definite 
limitation  that  the  rental  could  not  go  bejrond  a  certain  definite  limit. 
I  am  discussing  here  a  definite  limit  beyond  which  any  rental  charges 
should  not  go. 

The  Chairman.  Not  for  the  bill,  but  for  the  lease,  you  are  talking 
about, 

Mr.  Merrill.  For  the  lease. 

Mr.  Thomson.  In  other  words,  you  provide  during  the  term  of  the 
lease  it  should  not  be  less  than  so  much  or  more  tlian  so  much,  and 
every  5  years  or  10  years  there  might  be  a  revision  between  those 
points. 

Mr.  Merrill.  I  would  fix  it  like  this.  We  can  name  a  definite 
amount,  to  run  10  years.  I  would  give  the  option  to  the  lessee  at  any 
time  during  the  10  years  to  come  in  and  make  a  showing  that  the  rate 
charged  is  too  high — that  it  does  not  permit  him  to  make  a  reasonable 
return  on  his  investment — and  I  would  revise  it  instantly  if  he  made 
a  proper  showing. 

The  Chairman.  You  would  reserve  the  right  to  revise  it  up  as  well 
as  down? 

Mr.  Merrill.  I  would  not  revise  it  up  oftener  than  once  in  10 
years,  and  T  would  not  revise  it  up  except  with  this  definite  limitation 
beyond  which  I  could  not  go. 

The  Chairman.  Of  course  I  have  some  quite  different  notions  about 
that  proposition. 

Mr.  Merrill.  And  I  would  not  even  do  that  unless  I  had  the 
machinery  for  handling  it  in  the  way  I  have  suggested. 

The  Chairman.  For  instance,  we  take  up  tne  tariff  here  about 
every  10  years;  we  tear  business  all  to  pieces  with  it,  and  I  think 
there  are  many  people  who  would  like  to  have  it  remain  quiet  for 
longer  periods  "after  we  do  adjust  it.  I  do  not  think  anybody  would 
want  to  have  the  country  called  up  on  the  carpet  and  narassed  and 
thrown  into  frenzy  every  year,  and  I  do  not  think  that  you  would  get 
the  development  that  we  all  hope  for  in  the  face  of  your  statement  of 
yesterday  of  the  great  amount  of  power  in  California,  I  do  not  think 
you  will  get  the  development  you  expect  unless  you  at  least  let  them 
know  in  advance  what  you  are  going  to  do  with  them.  Would  that 
not  have  the  same  effect  as  a  revocable  permit  ? 

Mr.  Merrill.  My  answer  to  that  is,  Mr.  Chairman,  that  the  propo- 
sition I  have  here  1  do  not  consider  an  indefinite  one. 

The  Chairman.  It  for  the  moment  seems  so  to  me. 

Mr.  Kent.  Mr.  Chairman,  it  seems  to  me  what  Mr.  Merrill  is  stating 
is  practically  giving  this  fellow  12  per  cent  on  his  investment  before  we 
can  take  anyuiing  out  of  it. 

The  Chairman.  There  is  no  way  to  figure  12  per  cent  on  the  propo- 
sition. 

Mr.  Kent.  His  condition  does  not  operate  until  they  get  the  12 
per  cent. 

The  Chairman.  There  is  no  12  per  cent  on  the  land  they  get  from 
us  unless  you  can  first  arrive  at  a  definite  plan  of  determming  what 
you  will  let  them  have. 
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Mr.  Thompson.  I  do  not  think  the  chairman  and  Mr.  Merrill  are 
very  far  apart. 

Mr.  Merrill.  I  have  not  made  it  clear  perhaps.  The  first  part 
of  this  example  is  simply  a  method  of  determining  what  the  value  of 
that  land  would  be  if  it  were  purchased  by  a  man  who  wants  to  use 
it  from  a  man  who  knows  what  it  is  worth,  and  then  after  we  have 
determined  the  value  of  the  land  on  the  basis  that  it  is  part  of  an 
operating  property  we  will  say  that  the  Government  stands  in  the 
position  of  your  bondholders,  and  it  wiU  lend  you  this  property  and 
charge  you  Dond  interest  on  it  and  nothing  else. 

The  Chairman.  That  is  the  plan  ? 

Mr.  Merrill.  That  is  what  1  mean  by  it.  It  has  to  be  gotten  at 
in  a  method  like  that. 

Mr.  Johnson.  I  understand  then  that  the  interest  is  simply  the 
interest  on  that  portion  of  the  land  which  comes  from  the  Govern- 
ment itself;  in  other  words,  let  me  state  a  concrete  case.  Suppose 
a  company  has  a  property  worth  $10,000,  as  an  illustration.  The 
dam  site,  or  the  property  which  they  ffet  from  the  Government,  is 
worth  $1,000.  Tne  other  property  whicn  the  company  has  purchased 
in  the  way  of  rights  of  wav  for  distributing  purposes,  ana  so  on,  is 
$9,000.  Now  we  go  on  and  build  the  plant  and  supply  the  light  and 
pay  the  expenses,  as  you  have  suggested,  and  there  is  $100  net  profit, 
after  the  interest  on  the  investment  has  been  paid,  everything  has 
been  paid,  there  is  a  net  profit  or  surplus  of  $100.  What  portion 
under  your  theory  would  tne  Government  be  entitled  to  out  of  that? 

Mr.  Merrill.  They  have  earned,  as  I  have  stated  it,  12  per  cent 
on  their  entire  investment. 

Mr.  Johnson.  Yes,  we  pass  all  that  up,  those  expenses  have  all 
been  paid,  the  Government  has  furnished,  by  a  prior  valuation, 
10  per  cent  of  the  value  of  this  plant  in  its  power  site,  and  the  net 
earnings  after  all  the  expenses^  are  paid  are  $100.  What  portion  of 
rental  would  such  an  institution  be  liable  to  the  Government  for 
imder  your  theory  ? 

Mr.  Merrill.  My  only  answer  to  that  is  that  I  disagree  with  you 
on  the  original  application.  My  example  was  for  determining  the 
value.     You  have  assumed  it  at  the  start. 

The  Chairman.  Assuming  that. 

Mr.  Johnson.  Make  the  valuation  anything  you  please. 

Mr.  Merrill.  I  can  not  do  that,  for  the  reason  that  it  might  not 
apply.  I  could  not  assume  the  value  as  the  first  step  in  determining 
what  it  is. 

The  Chairman.  Assume  his  basis.  There  is  no  reason  why  you  can 
not  assume  what  Mr.  Johnson  states.  He  assumes  that  the  dam  is 
worth  $1,000,  you  assume  that  it  is  worth  $9,000;  no  matter  what 
the  values  are,  under  your  hypothesis  and  under  your  theory,  what 
per  cent  of  the  $100  in  earnings  in  Mr.  Johnson's  case  would  go  to  the 
Government—  $10? 

Mr.  Merrill.  No,  under  this  theory  it  would  be  $50,  for  this 
reason,  that  under  his  proposition  they  are  paid  twice  bond  interest 
rates  for  their  investment  in  the  property,  and  when  that  is  done 
if  there  is  any  surplus  out  of  gross  earnings  that  is  what  is  known  as  the 
economic  rent,  or  the  return  upon  the  site  value  of  the  land  occupied — 
the  $100  of  Mr.  Johnson's  example.  They  have  been  paid  12  per 
cent  interest  on  all  the  property  they  have  invested  there.    The 
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$100  is  the  surplus  out  of  which  must  be  paid  any  return  to  the  Grovem- 
ment  for  the  use  of  its  lands,  and  if  we  assume  that  the  same  interest 
rate  is  appHcable  to  the  Government  lands  then  their  value  is  $100 
capitalized  at  12  per  cent,  or  $833,  not  $1,000  as  was  assimied  at  the 
start.  I  have  proposed  that  the  Government  rental  should  be 
comnuted  at  bond-interest  rate  upon  the  value  so  determined. 
In  tnis  example  it  would  be  6  per  cent  on  $833,  or  $50.  That  is, 
it  would  be  one-half  the  surplus  of  $100. 

Mr.  Taylor.  And  that  $50  would  go  to  the  Government? 

The  Chairman.  I  believe  Mr.  Johnson  has  a  case  that  at  least 
some  of  us  can  catch  up  with.  Mr.  Johnson's  case  is  this:  It  is  a 
$10,000  plant.  One  thousand  dollars  of  it  is  the  value  of  the  dam. 
We  just  assume  that  however  outrageous  it  may  be.  We  will  assume 
that  the  dam  is  worth  $1,000.  The  company  spends  $9,000  to 
develop  it,  pay  for  machinery,  etc.  They  go  on  and  operate,  sell 
their  nghts  to  the  local  community.  At  the  end  of  the  year  they 
balance  up,  they  pay  the  operating  expenses — and  let  us  liorrow  his 
suggestion  of  12  per  cent — and  they  pay  12  per  cent  on  the  investment. 
They  have  $100  left.  What  would  you  do  with  the  $100;  what  part 
of  it  do  we  get,  owning  one-tenth,  leasing  one-tenth  of  it  to  the 
conrpany? 

Mjt.  Merrill.  I  could  only  answer  that,  Mr.  Chairman,  as  I 
answered  it  before,  that  the  example  he  puts  up  is  not  comparable  to 
the  one  here,  because  he  is  using  a  valuation  beiore  the  fact,  and  I  am 
providing  for  a  valuation  coming  from  the  fact.  The  Government 
would  get  one-half  the  $100,  but  the  value  of  its  property  would  not 
be  $1,000,  for  if  it  were,  it  would  be  earning  $120,  with  the  assumed 
interest  rate  we  are  using. 

Mr.  Thomson.  He  determines  what  the  value  of  the  pubUc  land  is, 
the  dam  site,  and  in  Mr..  Johnson's  illustration  he  finds  out  what 
that  is  from  the  receipts,  from  the  amount  the  company  is  getting. 
Now  this  dam  site  is  leased  to  the  company;  how  do  you  determine 
that  that  is  worth  $1,000? 

Mr.  Johnson.  Let  us  determine  it  is  worth  $5,000;  it  makes  no 
difference. 

Mr.  Thomson.  Mr.  Merrill's  illustraticfti  was  showing  how  you 
arrive  at  that  value. 

Mr.  Graham.  The  determination  of  the  value  is  based  upon  the 
12  per  cent  interest  which  the  company  got  and  the  $100  net  surplus. 

Mr.  Thomson.  Can  you  not  do  tnis 

Mr.  Graham.  Get  the  value  from  the  results. 

Mr.  Thomson.  Take  Mr.  Johnson's  illustration,  $10,000  corpora- 
tion, paying  12  per  cent,  with  a  surplus  of  $100,  can  you  work  that 
back,  and  following  your  other  illustration  there  what  would  you 
say  the  dam  site  was  worth  ? 

Mr.  Merrill.  The  difficulty  has  been  in  making  the  comparison. 
Mr.  Johnson's  figures  include  mterest,  and  they  are  not  net  revenue, 
but  they  are  net  surplus.  The  only  way  that  you  can  determine  total 
valuations  on  the  basis  of  earning  capacity  is  by  capitalizing  net 
revenue  and  not  net  surplus.  If  the  surplus  of  $100,  however,  is 
over  and  above  a  return  of  12  per  cent  upon  the  actual  investment, 
not  the  assumed  valuation  of  the  company's  property,  then  the  value 
of  the  dam  site  is  the  $100  capitalized  at  12  per  cent  on  $833. 
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Mr.  Johnson.  Let  me  ask  you  this  question  then.  In  that  kind 
of  a  case,  you  consider  that  the  Government  ought  to  collect  a  rental 
value  not  only  for  its  dam  site,  but  from  the  transmission  lines  and 
all  other  property  belonging  to  the  company  under  private  ownership  t 

Mr.  Merrill.  Not  upon  the  investment  in  such  property,  because 
I  have  specifically  provided  in  this  illustration  that  every  dollar  they 
put  in  should  be  considered  and  be  paid  for  before  the  Government 
should  come  in  at  all.  If  rates  are  properly  regulated  in  the  States 
there  will  be  many  instances  in  which  not  a  cent  wiU  come  back  to 
the  Government. 

Mr.  Thomson.  May  I  ask  this  question:  In  your  illustration  you 
reason  back  to  the  public  lands  that  are  being  used  by  the  company, 
vou  determine  their  capitalized  value,  and  reaching  that  result  you 
base  the  amoimt  that  they  are  to  pay  the  Government  on  that  ? 

Mr.  Merrill.  On  the  capitalized  value  of  the  public  lands,  on  the 
same  basis  that  the  other  capital  is  handled  ? 

Mr.  Johnson.  I  might  give  you  another  illustration,  if  you  will 
pardon  me,  in  actual  value.  A  certain  power  company  spent  $10,000 
m  the  construction  of  its  plant.  It  occupies  a  very  small  piece  of 
Government  land,  not  exceeding  two-thirds  of  an  acre.  The  power 
plant  and  the  transmission  lines  and  all  its  other  improvements  are 
on  private  and  not  on  Government  land.  The  piece  of  Government 
land  which  it  occupies,  as  I  say,  is  a  very  small  fraction,  just  for  the 
ditch,  and  they  have  a  net  earning  of  $1,000.  What  portion  of  that 
net  earnings  snould  be  paid  to  the  Government?  In  other  words, 
what  rentiQ  should  they  pay  under  those  circumstances  ? 

Mr.  Merrill.  How  much  was  the  investment  ? 

Mr.  Johnson.  The  investment  was  $10,000. 

Mr.  Merrill.  And  the  net  receipts  are  ? 

Mr.  Johnson.  The  net  receipts  over  and  above  aU  expenses  was 
$1,000. 

Mr.  Merrill.  On  the  interest  basis  that  I  have  used  here,  on  net 
receipts  of  $1,000,  the  capitalized  value  of  that  property  would  be 
$8,000;  they  have  spent  $10,000,  and  the  Government  would  not 
get  a  cent. 

Mr.  Johnson.  I  can  not  imderstand  that. 

Mr.  Merrill.  I  am  afraid  I  have  gotten  the  committee  into  deep 
water^  Mr.  Chairman.  But  the  difficulty  seems  to  be  in  our  under- 
standing of  the  term,  net  receipts.  I  have  taken  n^t  receipts,  or  net 
revenue,  to  mean  that  portion  of  the  gross  receipts' which  is  left  after 
all  expenses,  except  interest  on  the  investment,  have  been  paid.  Tlie 
net  receipts,  or  net  revenue,  remaining  after  interest  has  oeen  paid, 
I  have  caUed  the  net  surplus.  There  will  be  two  entirely  different 
answers  to  Mr.  Johnson's  question,  according  to  whether  his  $1,000 
is  net  receipts  or  net  surplus,  as  I  have  defined  them. 

Mr.  Febgusson.  This  12  per  cent  Is  taken  out  before  the  Govern- 
ment gets  anything  ? 

Mr.  Merrill.  Yes,  because  in  that  last  example  they  would  not 
be  earning  12  per  cent,  in  which  event  there  would  be  nothing  coming 
to  the  Government. 

Mr.  Thomson.  Instead  of  giving  your  answer  to  Mr.  Johnson's 
question  in  one  sentence,  can  you  reason  it  out  ? 

Mr.  Merrill.  Mr.  Johnson's  case  is  simply  a  $10,000  investment 
with  $1,000  net  receipts.    Now  the  value  of  any  property  as  a  going 
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business  concern  is  the  capitalized  value  of  its  net  receipts.  One 
thousand  dollars  capitaUzed  at  12  per  cent  is  $8,333.  They  have  in- 
vested $10,000  in  that  property.  Therefore,  $1,000  is  less  than  12 
per  cent;  it  is  10  per  cent  on  their  investment,  and  therefore  there  is 
nothing  to  pay  to  the  Government. 

The  Uhairman.  On  that  theory  would  you  permit  every  company 
that  had  a  dam  site  leased  from  the  Federal  (jovernment  to  fully 
amortize  before  they  paid  us  a  cent  ? 

Mr.  Merrill.  No. 

The  Chairman.  Why  do  you  say  they  do  not  pay  anything  to  us  f 

Mr.  Merrill.  It  is  earning  less  than  what  you  allowed  to  be  a  fair 
retxirn,  for  we  are  assuming  the  fair  return  in  the  example  as  12  per 
cent.  Unless  they  are  earning  this  12  per  cent  on  their  investment  in 
the  property  then  there  should  be  no  Government  rental. 

The  Chairman.  We  are  not  much  of  a  partner  in  that  transaction  t 

Mr.  Thomson.  May  I  ask  whether  he  can  answer  your  question 
by  an  illustration;  take  that  same  case  and  assume  that  instead  of 
$1,000  they  make  $2,000. 

Mr.  Merrill.  We  will  assume  that  they  make  $2,000. 

Mr.  Thomson.  Mr.  Chairman,  in  answer  to  your  question  I  am  sug- 
gesting an  illustration  to  be  used. 

Mr.  MERRILL.  With  net  receipts  of  $2,000,  that  capitalized  at  14 
per  cent  would  be  $16,600.  Tney  have  invested  in  that  property 
$10,000.  There  is  $6^600  remaining,  which  on  the  basis  we  are  dis- 
cussing is  the  c8,pitahzed  value  of  the  power  site,  and  on  that  basis 
they  would  pay  as  rental  6  per  cent  interest^  or  half  the  12  per  cent, 
on  the  $6,600  valuation,  or  $400. 

Mr.  Thomson.  Then  they  pay  the  Government  6  per  cent  on 
$6  000  ? 

Mr.  Merrill.  Yes,  sir. 

Mr.  Taylor.  Because  the  Government  is  furnishing  them  property 
whereby  they  can  make  more  than  a  fair  rate,  and  more  than  12  per 
cent,  and  therefore  the  Government  ought  to  get  that  imeamed  in- 
crement^ as  you  might  say  ? 

Mr.  MjiRRiLL.  That  does  not  go  into  the  Treasury;  I  propose  that  it 
go  back  to  the  State,  where  it  ought  to  be  anyhow. 

Mr.  Chairman.  I  ordinarily  do  not  have  as  much  trouble  as  I  am 
having  now. 

Mr.  Thomson.  In  that  illustration  the  dam  site  would  be  capital- 
ized at  $6,000. 

Mr.  Merrill.  I  am  afraid  I  got  everybody  into  deep  water  yester- 
day, and  deeper  water  to-day. 

Tne  Chairman.  Can  not  we  assume  that  there  is  a  dam  site  which 
is  worth  $1,000,  in  the  United  States,  and  can  not  we  assume  $9,000 
would  be 

Mr.  Thomson.  Right  there  you  begin  to  get  into  trouble,  you  are 
assuming  the  result. 

The  Chairman.  Tell  me  who  on  earth  would  ever  spend  anv  moncj 
if  they  had  to  wait  until  the  plant  was  a  going  concern  and  after  it 
had  been  tried  out  8  or  10  years  before  they  could  tell  what  the  value 
of  it  was? 

Mr.  Thomson.  They  can  not  reach  that  result  on  the  hypothesis 

Tlie  Chairman.  They  can  not  reach  it  in  the  air. 
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Mr.  Merrill.  On  this  proposition,  Mr.  Chairman,  the  contract 
arrangement  would  be  that  they  would  be  entitled  to  twice  the  bond 
interest  before  any  charge  began,  unless  it  was  merely  a  nommal 
administrative  charge. 

Mr.  Raker.  Suppose  they  had  to  pay  back  the  original  capital, 
would  they  have  to  pay  the  Government  interest  on  that  too  ? 

Mr.  Merrill.  The  original  capital  that  they  put  in  i 

Mr.  Raeer.  Yes. 

Mr.  Merrill.  Depreciation? 

Mr.  Raker.  Yes. 

Mr.  Merrill.  No;  depreciation  reserves  are  included  as  a  part  of 
the  cost  of  operation. 

The  Chairman.  How  is  the  rate-fixing  body  going  to  determine 
rates  on  that  scheme  of  yours  ? 

Mr.  Merrill.  Let  me  ask  you  first  how  a  rate-making  body  can 
determine  rates  on  any  other  basis.  If  they  assume  at  tlie  start  the 
valuation  of  a  franchise  for  example,  and  say  because  you  are  earning 
9  per  cent  your  franchise  is  worth  $100,000,  and  then  from  the 
$100,000  valuation  try  to  determine  what  the  fair  return  sliould  be, 
what  result  will  they  reach  ? 

The  Chairman.  That  scheme  of  yours  must  be  defective  for  this 
reason.  Here  you  reward  incompetence  and  you  punish  efficiency 
and  earnestness,  but  the  man  who  uses  his  property  wisely  and  earns 
something  with  it,  you  penalize,  and  the  man  who  fritters  away  his 
time  and  his  machinery,  he  would  have  no  return  to  pay. 

Mr.  Merrill.  The  assumption  is  that  this  would  be  done  under 
regulation,  and  that  it  is 

The  Chairman.  It  is  too  hazy. 

Mr.  Merrill.  The  rxile  is  put  m  there  only  as  a  limit  above  which 
you  can  not  go.  It  can  not,  of  course,  be  done  unless  you  have  the 
machinery  to  handle  it  and  the  information  upon  which  to  act. 

The  Chairman.  We  need  some  simpler  showing  of  what  the 
regulation  is.  Do  not  spend  any  more  tmie  on  me.  Go  ahead- 
Mr.  Raker.  You  are  not  the  only  one,  Mr.  Chairman.  What 
would  you  do  with  the  amount  after  the  party  had  been  paid  his  12 
per  cent;  suppose  you  had  a  fund  of  $10,000,  where  would  that  go  to  ? 

Mr.  Merrill.  Wliat  would  be  the  disposition  of  the  earnings  ? 

Mr.  Raker.  Yes. 

Mr.  Merrill.  May  I  leave  that  for  the  moment  ?  I  wiU  take  that 
up  later. 

Mr.  Raker.  How  much  of  it  would  go  to  the  Government  ? 

Mr.  Merrill.  Determine  the  capitalized  value  of  the  site  on  the 
basis  of  the  earnings  of  the  company;,  which  is  the  only  method  by 
which  you  can  determine  the  valuation  of  any  opera tmg  property; 
having  so  determined  the  valuation  of  the  property  as  a  umt,  public 
land,  private  land,  and  everything  in  it,  you  would  subtract  from  the 
4  capitalized  value  the  entire  investment  that  had  gone  in  there,  and 
base  your  rental  charges  on  the  bond  interest  rate  on  the  remainder. 

Mr.  Thomson.  The  balance  would  be  surplus  ? 

Mr.  Merrill.  The  balance  would  be  net  surplus. 

Mr.  Raker.  Who  gets  that  net  surplus  now;  does  it  go  into  the 
coinpany  for  dividends  ? 

Mr.  Merrill.  I  will  show  vou  a  little  later  where  it  does  go.  But 
apart  from  what  the  method  shall  be,  Mx.  Chairman,  I  beheve  it  is 
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essential  that  in  any  lease  or  law,  one  or  the  other,  there  must  be  fixed 
by  some  means  a  definite  limit,  either  in  amount  or  in  what  method 
or  manner  you  wish,  beyond  which  the  rental  charges  can  not  go. 

The  Chairman.  At  the  tinje  of  the  contract  ? 

Mr.  Merrill.  At  the  time  the  contract  is  made. 

The  Chairman.  Let  us  agree  on  something  that  we  will  know  how 
to  work  out.  You  are  in  lavor  of  fixing  at  the  time  the  temporary 
permit  issues,  at  least  have  the  Secretary  decide  in  each  particular  case 
what  in  the  best  judgment  of  the  Secretary  it  should  be  fixed  at,  and 
what  he  can  get  power  people  to  give  for  it  at  that  time,  in  each  case? 

Mr.  Merrill.  If  I  did  it  myself  and  had  the  fuU  authority,  I  would 
do  this,  I  would  name  in  the  lease  at  the  time  it  was  issued  a  nominal 
rental  charge,  only  so  many  cents  per  horsepower;  I  would  let  that 
run  for  10  years  in  any  event,  and  then  I  would  have  the  limitation  in 
there  that  in  case  the  surplus  over  and  above  a  fair  retiu*n  were  not 
taken  by  State  regulation  after  the  10  years  limit  was  up  that  the 
Federal  Government  might  take  a  proportion  of  those  surplus  rev- 
enues and  turn  them  back  to  the  States.  There  is  practically  the 
proposition.  But  I  would  put  the  rate  high  ^lotigh  so  that  there 
would  be  no  possibility  by  this  means  of  preventing  the  company 
earning  a  fair  retiu-n  on  eveory  dollar  in  there. 

The  Chairman.  Let  us  go  right  straight  at  the  question  here,  which 
we  will  have  to  do  when  we  take  this  bill  section  by  section,  on  the 
issuance  of  permit;  you  would  have  the  Secretary,  under  the  law,  fix 
something  to  fit  the  case.  Now  how  often  during  the  life  of  a  50-year 
term,  which  is  conceded  to  be  the  term  that  we  want,  would  you  nave 
the  Secretary  haul  the  people  up  on  the  carpet  and  say,  we  are  going 
to  revise  and  readjust  these  rates;  how  would  you  do  tnat? 

Mr.  Merrill.  I  would  not  have  the  period  shorter  than  10  years. 

The  Chairman.  Would  you  have  it  as  short  as  that? 

Mr.  Merrill.  If  I  were  going  to  divide  it  up  into  periods  I  presume 
I  would  name  about  that— — 

The  Chairman.  Let  me  follow  you  a  little  more ;  what  would  be  the 
maximum  in  the  lease  then  beyond  which  the  Secretary  could  not 
go? 

Mr.  Merrill.  The  maximum  beyond  which  he  could  not  go  during 
the  life  of  the  lease  ?  I  would  fix  the  maximum  at  one-haB  the  net 
surplus  over  and  above  a  definite  fixed  return  upon  the  actual  invests 
ment,  the  fixed  return  to  be  twice  the  bond  interest  rate. 

The  Chairman.  That  is  all  right;  that  in  effect  is  fixing  it,  of  com-se. 

Mr.  Merrill.  It  might  not  come  within  the  25  cents  or  50  cents 
that  some  have  proposed. 

The  Chairman.  I  do  not  care  what  it  is,  I  am  assuming  in  Cali- 
fornia at  least  10  cents  a  horsepower  and  in  Wyoming  it  would  be 
$20  a  horsepower,  it  is  the  principle  that  I  am  trying  to  get  at.  The 
reason  that  I  am  opposed  to  putting  in  a  specific  rate  in  this  bill  is 
because  I  do  not  think  it  would  be  justice.  For  that  reason  I  want, 
to  give  some  latitude  to  the  Secretary  in  fixing  the  rates. 

Mr.  Merrill.  Most  certainlj^. 

The  Chairman.  I  do  not  think  that  it  could  be  fixed  in  cents  or 
dollais,  but  by  a  rule  that  shall  be  inflexible  in  operation. 

Mr.  ^^RRiLL.  Precisely.  I  call  your  attention  to  the  fact  that  in 
States  where  there  are  public  utilities  commissions  their  rates  are 
subject  to  revision  at  any  time  by  that  commission,  on  what  the 
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commission  considers  a  fair  rate  of  return,  and  the  fact  that  a  corpo- 
ration in  California  may  be  earning  10  per  cent  now  does  not  indicate 
that  it  wiD  not  be  earmng  20  per  cent  20  years  from  now. 

The  Chairman.  I  know,  but  the  Federal  Government  is  much 
farther  from  home,  and  the  Federal  Government  could  not.  put  them 
on  the  carpet  every  week. 

Mr.  Merrill.  I  would  not  do  it  oftener  than  once  in  10  years  in 
any  event,  and  I  would  put  this  rule  in,  not  so  much  to  be  exercised 
by  the  Federal  Government  in  fixing  the  rate  as  for  the  grantee  when 
he  comes  back  and  claims  that  the  rental  as  fixed  is  more  than  it 
ought  to  be. 

The  Chairman.  That,  of  course,  would  not  scare  anybody  away. 
It  is  the  idea  of  leaving  the  power  with  the  department  just  to  go 
on  and  on,  when  public  clamor  and  the  populistic  excitement  forces 
him  to  go  too  far. 

Mr.  Merrill.  I  would  put  an  absolute  limit  on  it  to  this  effect, 
that  the  Federal  Government  should  not  exact  any  rental  over  and 
above  a  normal  administrative  charge  that  should  prevent  the  com- 
pany from  earning  on  its  investment  in  the  property  twice  the  rate 
that  it  pays  on  its  bonded  indebtedness. 

The  Chairman.  That  might  or  might  not  be  advisable;  it  is  at 
least  definite. 

Mr.  Merrill.  I  would  make  it  a  definite  limitation,  because  we  do 
not  want  to  split  hairs  on  things  of  that  kind.  And  I  have  recom- 
mended this,  not  so  much,  Mr.  Chairman,  as  a  reason  for  securing 
these  rentals,  as  to  provide  a  fixed  rule;  so  that  whoever  invested 
would  know  that  if,  during  the  pendency  of  the  lease,  the  rentals 
should  be  adjusted  that  they  could  not  be  fixed  at  a  point  that  would 

{)revent  the^toject  from  earning  the  return  I  have  named,  as  far  at 
east  as  the  Federal  Government  has  anything  to  do  with  it. 

The  Chairman.  Of  course  we  are  passing  over  now  what  the  rides 
and  regulations  would  be  rather  than  what  goes  into  the  bill. 

Mr.  Taylor.  I  think  we  are  discounting  the  future  or  splitting 
hairs. 

The  Chairman.  Have  you  any  written  report,  which  I  can  study 
over  an  hour  or  two  when  I  sit  down,  and  see  if  I  can  find  out  what 
you  are  talking  about  and  your  method  of  arriving  at  a  basis  of  value? 

Mr.  Merrill.  I  will  prepare  one. 

The  Chairman.  I  wish  you  would;  I  would  like  to  have  one. 

Mr.  Merrill.  I  wish  to  call  the  attention  of  the  committee  to  one 
matter  that  has  been  presented  by  certain  witnesses  before  the  com- 
mittee, to  the  effect  tnat  you  can  not  charge  rentals  of  any  conse- 
quence, for  the  reason  that  the  companies  now  are  not  earning  a 
reasonable  return,  that  most  companies  in  fact  are  not  paying  divi- 
dends on  their  common  stock. 

Mr.  Taylor.  Some  of  them  are  in  the  hands  of  receivers,  indeed 
most  of  them. 

Mr.  Merrill.  ''Some  of  them'*  is  right,  Mr.  Taylor.  I  just  want 
to  quote  you  an  example  of  another  sort  from  a  prospectus  by  N.  W. 
Halsey  &  Co.,  bankers,  in  1911,  with  respect  to  some  bonds  of  the 
Pacific  Gas  &  Electric  Oo.     I  read  this: 

The  property  of  the  company  ia  in  excellent  physical  condition,  over  $19,000,000 
having  been  expended  in  the  last  six  yeais  for  imp^rovements,  betterments,  exten- 
dons,  etc.  Of  tnis  amount  over  $10,000,000  was  obtained  from  surplus  earnings,  etc. , 
against  which  there  has  been  no  increase  in  the  bonded  debt. 
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The  company  at  tkat  time  had  preferred  stock  of  $10,000,000  out- 
standing on  which  it  paid  eftch  year  a  6  per  cent  dividend.  It  had 
outstanding  at  the  same  time  $20,000,000  of  common  stock.  This 
$10,000,000  of  surplus  which  might  have  been  applied  to  earnings 
on  the  common  stock  was  diverted  into  capital  accotmt,  and  tne 
reason  that  the  company  was  unable  to  pay  returns  or  dividends  on 
this  common  stock  was  because  the  $10,000,000,  which  would  have 
paid  8§  per  cent  interest  on  this  stock  for  every  one  of  these  years, 
was  diverted  to  capital. 

I  will  also  quote  you  from  the  prospectus  from  which  I  read  yes- 
terday: 

The  company  (Paciiic  Gras  &  Electric  Co.),  for  a  number  of  years,  has  followed  the 
policy  of  strengthening  its  ^)8ition  by  devoting  its  surplus  earnings 

Earnings  which  properly  should  have  gone  to  dividends  on  the 
common  stock — 

on  the  one  hand,  to  the  upbuilding  of  its  properties,  and,  on  the  other  hand,  to  the 
reduction  of  its  debt.  This  has  resulted  in  the  creation  of  a  large  eauity  in  excess  of 
the  company's  funded  debt.  While  it  is  difficult  to  definitely  fix  tne  exact  replace- 
ment \aiue  of  these  pDperties,  estimates  made  by  competent  engineers  place  it  some- 
where between  $90,000,000  and  $100,000,000,  exclusive  of  good  will,  franchises,  and 
other  intangible  items. 


The  main  point  of  the  quotation  follows : 


This  represents  a  minimum  equity  of  more  than  $32,000,000  in  excess  of  the  total 
par  value  of  all  of  the  company  s  bunds  issued  and  outstanding  in  the  hands  of  die 
public  at  the  close  of  1910. 

Those  $32,000,000,  largely  surplus  earnings  of  the  company,  which 
shoidd  properly  have  appeared  as  earnings  and  been  paid  as  dividends 
on  its  stocK,  were  turned  back  into  the  capital  account.  It  is  very 
evident  in  this  instance  why  dividends  could  not  be  paid  on  the 
common  stock.  Of  course  this  would  bo  a  proper  proceeding  if  the 
common  stock  represented  actual  investment;  if  the  amount  turned 
back  into  the  property  was  no  more  than  a  reasonable  return  upon  the 
investment  represented  by  the  common  stock;  and  if  the  books  of  the 
company  showed  that  such  additions  to  capital  account  were  in  effect 
advances  made  by  stockholders  of  moneys  that  otherwise  they  would 
have  been  entitled  to  receive  and  use  for  such  purposes  as  they  pleased. 
As  far  as  my  observ^ation  goes  this  is  a  fairly  general  practice.  The 
apprehensions  which  have  been  expressed  concerning  ability  to  pay 
dividends,  much  less  rentals,  might  oe  largely  allayed  if  inquiries  were 
made  concerning  the  real  reason  why  dividends  on  the  common  stock 
of  electric  power  companies  have  so  often  been  passed. 

I  wish  to  speak  about  rentals,  particularly  nominal  rentals  for 
administrative  purposes.  In  reply  to  an  inquiry  made  yesterday: 
Norway  receives  25  cents  per  horsepower;  the  charge  in  Italy  is  55 
cents  per  horsepower;  and  the  charge  in  Oregon  under  the  statute  of 
1909,  is  25  cents  to  $2  per  annum,  on  the  theoretical  development  of 
the  site.  That  is  not  the  basis  on  which  the  Federal  Government 
has  as  yet  assessed  any  charge.  Taking  the  fact  that  in  Oregon  the 
horsepower  is  computed  on  tne  theoretical  power  of  the  stream,  and 
remembering  that  in  a  water-power  development  you  can  not  get 
out  more  than  about  70  per  cent  of  the  theoretical  power,  even  if  you 
are  operating  at  full  24-hour  load,  and  that  in  addition  you  may  have 
a  load  factor,  as  I  stated  yesterday,  of  around  50  per  cent,  the  Oregon 
charge  may  amount,  on  the  basis  of  power  actually  generated,  from 
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about  75  cents  to  about  $6  per  horsepower.  The  higher  figure  is 
far  in  excess  of  anything  that  the  Federal  (jovemment  has  charged. 

Mr.  Rakeb.  Is  there  not  quite  a  distinction  there  to  differentiate, 
first,  that  it  is  owned  by  the  State,  and  it  is  their  duty  to  collect 
revenue  for  the  maintenance  of  the  State  goyemment,  and  then  we 
are  just  simply  figuring  on  control  and  proper  management,  so  as  to 
have  proper  regulation  and  therefore  not  enter  into  a  money-making 
scheme  ? 

Mr.  Mebbill.  I  agree  with  you,  Judge  Raker.  I  use  this  for 
illustration  of  what  is  charged  elsewhere.  Under  the  regulations  of 
the  Department  of  Agriculture  our  charges  are  nominally  a  maximum 
of  $1  per  horsepower,  but  are  figured  on  a  basis  that  makes  them 
much  less  than  that  per  horsepower  of  development.  The  procedure 
or  method  has  been  this:  We  have  fiirst  rated  the  site  at  so  many 
horsepower  of  reasonable  development  during  low  water  conditions. 
We  have  used  this  method  in  order  that  we  might  thereby  classify 
sites  according  to  their  relative  values  for  power  purposes  and  then 
collect  rentals  on  such  classification  rather  than  to  make  a  charge  on 
the  basis  of  the  actual  output  of  electric  power.  We  have  estimated 
how  much  power  can  be  developed  at  the  given  site  in  conditions  of 
stream  flow  determined  by  taking  the  average  low-water  flow  for  the 
two  lowest  consecutive  months  in  anjr  period  of  five  years,  and  with 
an  allowance  of  30  per  cent  for  losses  m  water  wheels,  generators,  etc. 
We  then  reduce  the  amount  so  computed  to  the  basis  of  average 
24-hour  output  by.  applying  the  probable  load  factor  under  which  the 
system  will  operate.  I  will  illustrate  this  by  an  example:  Assunae 
that  a  permit  is  to  be  issued  for  a  certain  power  site  on  which  it  is 
proposed  to  build  a  plant  that  will  utilize  100  second-feet  of  water, 
whenever  such  an  amount  is  flowing  in  the  stream.  Assume  the 
"effective  head''  to  be  1,000  feet  and  that  the  average  flow  for  the 
two  lowest  consecutive  months  is  20  second-feet;  also  assume  a  load 
factor  of  50  per  cent.  The  theoretical  capacity  of  such  a  site,  with 
100  second-feet  of  water  through  a  head  of  1,000  feet  would  be  11,400 
horsepower;  with  20  second-feet  it  would  be  2,280  horsepower;  30  per 
cent  reduction  from  2,280  horsepower  for  mechanical  and  electncal 
losses  would  leave  1,600  horsepower^  and  an  allowance  for  50  per  cent 
load  factor,  800  horsepower.  This  800  horsepower  is  the  rated 
capacity  of  the  site,  its  classification  rating,  as  a  basis  upon  which  to 
detenmne  rental  charges.  Having  fixed  such  base  rating,  the  actual 
rental  charged  is  proportioned  on  the  ratio  of  public  lands  used  to 
private  lands  used. 

Mr.  SiNNOTT.  You  gave  these  Oregon  figures  at  25  cents  to  $2* 
why  is  there  such  a  latitude  there,  and  what  do  they  do  in  actual 
practice  t 

Mr.  Mebbill.  I  can  not  tell  you  about  that,  Mr.  Sinnott  •  I  presume 
thOT  do  it  on  the  theory  that  some  sites  are  worth  more  than  others^ 

Before  I  proceed  to  name  the  rentals  which  have  been  charged  by 
the  Federal  Government,  I  wish  to  read  to  you  and  to  insert  in  the 
record,  a  statement  of  rentals  charged  for  the  use  of  private  sites, 
mostly  in  the  Eastern  States. 

Mr.  Thomson.  Charged  by  private  parties  *       .     .  . 

Mr.  Mebbill.  By  private  parties,  private  individuals  mtiQg 
water-power  sites. 
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The  Chaibman.  Do  you  have  that  per  kilowatt  or  per  horsepower  1 

Mr.  Mebbill.'  I  think  it  is  both. 

The  Chaibman.  Horsepower  is  the  simpler  for  us. 

Mr.  Mebbill.  We  prepared  it  originally  on  the  basis  of  kilowatt 
hours.  I  will  omit  the  figures  now,  until  they  can  be  translated  into 
horsepower. 

Rental  for  hjfdroeUctrie  plants. 


A 

B 

C 

D 

E 

F 

O 

Average, 


Bated 

capacity. 

Oatpat 
capacity. 

Rental  per 
horsepower 

rated 
capacity. 

HofstpowcT. 

339 
1,120 
1,565 
3,175 

267 
1,050 

333 

Honepower. 

$7.37 
12.31 
7.85 
6.23 
11.22 
2.13 
6.22 

032 
920 
656 

1,121 

7.48 

Rental  per 

horsepower 

oatpat 

capacity. 


1  $14.74 
14.66 
13.10 

30.  ao 

122.44 

W.26 

U0.44 


15.( 


1  Estimated  with  a  load  factor  of  50  per  cent. 

The  Southern  California  Edison  Co.  has  six  plants  under  permit;  or 
rather  paying  rental  charges  in  conformity  with  the  terms  of  the 
present  regulations,  as  are  other  permittees.  These  plants  are  in 
the  Angeles  and  Kern  National  Forests  in  California.  The  total 
power  capacity  figiu*es  on  the  basis  which  I  have  just  described  is 
13,705  horsepower.  The  rental  capacity,  which  means  the  amount 
remaining  after  deductions  have  been  made  for  the  land  not  public 
is  11,441  norsepower,  and  the  company  pays  $1  per  horsepower  per 
annum  upon  this  amount^  or  a  yearly  rental  of  $11,441.  The  installed 
capacity  of  these  plants  is  37,200  horsepower,  which  means  thi^t  the 
maximum  rental  charge  under  the  terms  of  the  agreement  with  the 
Southern  California  Edison  Co.  is  37  cents  a  horsepower  a  year,  if 
measured  on  the  actual  horsepower  developed.  I  will  insert  the  detail 
figures  here: 

Operating  plants  of  the  Southern  California  Edison  Co. 


Name  of  plant. 


Mill  Greek  No.  2. 
Mill  Creek  No.  3. 
Santa  Ana  No.  1. 
Santa  Ana  No.  2. 

Lytle  Creek 

Kern  River  No.  1 

Total 


Total 

power 

capacity. 


HQTUpou>er, 
148 
806 
881 
388 
282 
11,200 


13,706 


Rental 
capacity. 


Horupower. 
64 
630 
486 
367 
176 
0,730 


Installed  capacity  of 
generators. 


Kilowatts. 


250 
3,000 
8,000 
1,000 

500 
20,000 


11,441 


27,750 


Equivalent. 


Honepower, 

385 

4,025 

4,026 

1,340 

670 

26,820 


87,215 


Relatfam 

total  to 

installed 

capacity. 


a44 
.20 


.42 
.42 


.37 


The  figures  which  I  mentioned  a  little  while  a^o  in  respect  to 
char^  made  for  the  rental  of  hydroelectric  plants  dv  either  private 
individuals  or  corporations  vary  from  a  mimmum  or  $4.26  a  horse- 
power to  a  maximum  of  S30.20  per  horsepower,  or  an  average  of 
$15.69  per  horsepower. 
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Mr.  Tayloe.  May  I  interrupt  you  ?  I  do  not  know  whether  this 
is  the  right  place  or  not.  But  in  the  mountain  streams  everywhere 
where  these  plants  would  be,  we  have  high  water  beginning,  say,  in 
April,  and  in  the  larger  streams  it  runs  high  water  mto  the  middle 
or  June,  and  then  runs  down.  In  November  and  December  and 
January,  when  there  is  hardly  any  water  at  all,  they  have  to  supple- 
ment tneir  flow  during  that  time  by  the  construction  of  reservoirs 
where  they  can,  and  mey  also  have  to  supplement  it  by  the  use  of 
coal  to  produce  steam.  How  do  you  get  at  the  proportion,  for 
instance,  that  they  have  to  supplement  the  flow,  as  by  storage  reser- 
voirs, which  is  just  as  expensive,  you  might  say,  or  at  least  largely 
expensive,  supplementing  the  water  power  by  an  artificial  flow,  or 
supplementmg  the  water  power  by  steam,  and  what  proportion 
should  the  Government  get  as  a  royalty  on  tne  plant  ?  We  will  say, 
to  illustrate,  that  it  produces  10,000  or  100,000,  whatever  you  may 
say  is  produced  by  the  natural  flow,  and  the  produces  during  a  period 
of  the  time  tJie  artificial  flow,  and  tne  rest  of  the  time  by  coal.  How 
are  you  going  to  differentiate  and  say  where  the  Government  comes 
in  here  on  that  kind  of  a  proposition  ? 

Mr.  Merrill.  I  will  explain  that,  Mr.  Taylor.  I  will  assume  a 
condition  under  which  there  is  required  for  the  full  operation  of  the 
hydroelectric  plant  30  second-feet  of  water,  that  when  there  is  not 
30  second-feet  of  water  some  auxihary  has  to  come  in. 

Mr.  Taylor.  Why  not  say  more  than  that;  say  1.000  second-feet? 

Mr.  Merrill.  It  makes  no  difference,  it  is  just  relative. 

Mr.  Taylor.  For  instance,  there  on  the  Grand  River  it  is  estimated 
there  are  1 ,500  second-feet. 

Mr.  Merrill.  I  will  start  back  again. 

Mr.  Taylor.  Yes. 

Mr.  Merrill.  I  will  assume  it  1,000  feet  to  nm  that  plant  to  full 
capacity,  that  if  at  any  time  there  is  less  than  1 ,000  second-feet  flowing 
in  the  river  the  steam  plant  comes  into  operation  to  help  out  the 
load,  that  for  a  period  of  five  years  in  duration  the  lowest  flow  that 
has  been  maintamed  for  two  consecutive  months  is  100  second-feet; 
ajad  that  it  is  entirely  on  Government  land.  Assuming  that  this  is 
a  10,000-horsepower  plant,  with  1,000  second-feet,  we  would  rate  it 
for  purposes  of  rental  charge  at  one- tenth  of  its  full  capacity;  that  is, 
at  1,000  horsepower.  This  is  done  because  they  have  to  supplement 
with  steam  that  space  between  the  minimum  of  100  and  the  maximum 
of  1,000,  and  for  this  difference  no  charge  whatever  is  made. 

Mr,  Taylor.  Excepting  that  they  may  supplement  part  of  that 
by  the  construction  of  expensive  reservoirs  at  a  great  expense. 

Mr.  Merrill.  We  will  assume  then  that  they  have  reservoirs  that 
bring  it  up  to  200.  If  those  reservoirs  are  on  private  land  we  do 
not  treat  them  any  differently  than  if  a  steam  plant  were  used.  If 
they  are  entirely  on  public  land  we  base  our  charges  on  the  amoimt 
of  power  developed  hj  the  200  second-feet. 

Mr.  Taylor.  Notwithstanding,  these  reservoirs  would  be  very 
expensive  to  maintain. 

Mr.  Merrill.  Yes,  but  they  are  no  more  expensive  than  the  steam 
plant;  they  are  less  so.  The  fact  that  the  reservoirs  which  are  used 
are  on  the  Government  land  makes  the  power  site  more  valuable.} 
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Mr.  Taylor.  The  question  is  whether  or  not  we  have  reservoir 
sites;  whether  or  not  it  would  pay  them  to  locate  reservoirs,  whether 
there  would  be  any  inducement  to  construct  reservoirs,  if  they  are 
going  to  pay  a  charge  when  they  supplement  their  power  by  steam. 

Mr.  Merrill.  Let  me  iust  add  this,  Mr.  Taylor,  mat  what  I  have 
been  stating  now  is  merely  a  method  for  classifying  power  sites,  and 
has  no  relation  to  the  amount  that  we  shall  charge  lor  them.  That 
is  a  diilerent  question. 

Mr.  Taylor.  I  understand. 

jyfr.  Merrill.  This  is  a  method  for  determining  the  relative  value 
of  one  site  as  against  another  site. 

Mr.  Taylor.  There  is  nothing  in  this  bill  though  that  we  could  go 
out  and  figure  or  estimate  anything  as  to  the  basis,  is  there  ? 

Mr.  Merrill.  No,  because  as  I  imderstand  it  the  bill  provides  for 
a  charge  on  the  power  actually  generated. 

Mr.  Taylor.  This  bill  figures  on  high  water  does  it  not  ? 

The  Chairman.  No;  it  gives  the  Secretary  authority  to  fix  the 
charge. 

Mr.  Raker.  Let  me  ask  you  one  question.  Would  you  fix  a 
definite  maximum  rental  charge  in  the  law  for  the  entire  term  of  the 
lease? 

Mr.  Merrill.  I  do  not  believe  that  is  necessary,  for  the  main 
thing  is  that  there  shall  be  a  definite  basis  in  the  lease. 

Mr.  Raker.  From  your  viewpoint  and  your  experience  you  would 
not  fix  it  in  the  law  ? 

Mr.  Merrill.  Probably  not,  and  for  this  reason.  Judge  Raker, 
that  if  it  were  to  be  fixed  on  the  basis  on  which  I  have  been  arguing 
here,  it  might  be  so  difficult  to  express  in  definite  terms  that  it  had 
better  not  go  in.  - 

Mr.  Raker.  You  would  fix  a  definite  maximum  rental  charge  dur- 
ing the  entire  term  ? 

Mr.  Merrill.  In  cents  per  horsepower  ? 

Mr.  Raker.  Anything  aofinite,  per  horsepower,  yes. 

Mr.  Merrill.  I  do  not  think  so. 

Mr.  Raker.  Would  you  fix  a  definite  maximum  rental  charge  in 
the  lease  during  the  entire  term  ? 

Mr,  Merrill.  I  would  do  either  one  of  two  things.  I  would  either 
fix  it  definitely  in  cents  per  horsepower  and  say  we  can  not  go  beyond 
that,  or  I  would  fix  it  by  a  definite  nile  so  determined  that  there  could 
be  no  misunderstanding.  I  would  either  have  one  thing  or  the 
other,  because  I  would  have  it  absolutely  definite  from  start  to  finish. 

Mr.  Raker.  During  the  entire  term  of  the  lease  ? 

Mr.  Merrill.  Durmg  the  entire  term  of  the  lease. 

Mr.  Kent.  It  might  oe  on  a  sUding  scale  ? 

Mr.  Merrill.  It  might  be,  but  there  should  be  somewhere  in  the 
lease  a  definite  limitation  tnat  it  shall  not  go  beyond  a  certain 
amount,  whether  it  is  in  terms  of  cents  per  horsepower  or  a  return 
on  the  investment,  or  whatever  it  may  be. 

Mr.  Kent.  You  do  not  believe  it  is  necessary  to  have  a  uniform 
charge  during  the  entire  period  ? 

Mr.  Merrill.  No. 

Mr.  Kent.  You  would  charge  less  at  the  start  than  later  1 

Mr.  Merrill.  Yes. 

The  Chairman.  You  would  not  put  that  into  the  law,  because 
conditions  vary  at  different  places. 
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Mr.  Merrill.  If  I  were  going  to  put  it  into  the  law  I  would  put  it 
in  at  not  more  than  a  certain  amount,  and  I  would  provide  that 
there  shall  never  be  a  charge  made  that  will  prevent  a  permittee  from 
receiving  a  reasonable  return  upon  his  actual  investment.  If  I  put 
anything  in  the  law  I  would  put  in  something  of  that  nature  and  stop 
right  there. 

Thereupon  the  committee  took  a  recess  until  2.30  o'clock  p.  m,, 
Friday,  May  8,  1914. 

AFTER  REGESSu. 

The  committee  reconvened  pursuant  to  the  taking  of  recess. 
STATEMEITT  OF  MB.  0.  C.  HESEIIX— Continued. 

The  Chairman.  Before  you  proceed,  I  want  to  insert  a  reference 
to  page  702,  of  the  Daily  Consular  and  Trade  Reports,  under  the 
head  of  ** Costs  of  Norwegian  hydroelectric  plants,"  to  a  short  para- 
graph which  will  be  found  there  having  to  do  with  the  price  they  pay 
per  norsepower,  etc. 

Mr.  Merrill.  Mr.  Chairman,  in  order  to  clear  up,  if  I  can,  some  of 
the  misunderstandings  that  appear  to  exist  concerning  what  I  have 
been  attempting  to  discuss  before  you  this  morning  with  respect  to 
the  limitation  upon  the  rate  of  return  to  the  Government,  I  vnsh  to 
make  at  this  time  a  brief  statement  upon  the  principles  which  I  would 
establish  with  respect  to  a  limitation  to  be  placed  upon  the  rates  in 
the  leases. 

The  Chairman.  Not  in  the  law,  now;  but  in  the  leases  ? 

Mr.  Merrill.  In  the  leases. 

As  the  value  of  any  commodity  is  its  **  value  in  exchange, "  so  the 
value  of  any  part  of  an  operating  property,  like  a  water-power  plant, 
is  its  '* value  m  use,''  and  its  value  in  use  is  measured  solely  by  its 
capacity  to  earn  profits.  If  a  water-power  pn  j>erty  with  its  machin- 
ery, its  canals,  reservoirs  and  power  house*  and  its  real  estate  is  unable 
to  earn  the  ordinary  rate  of  interest  c*n  the  investment,  it  possesses 
no  value  as  an  operating  property.  Under  such  circumstances,  the 
machinery,  unless  it  can  be  removed  to  some  other  plant,  has  only 
junk  value;  the  dam,  conduits,  and  power  house,  unless  they  are 
adapted  to  some  other  use, -are  valuele-^s;  and  the  land  occupied  has 
its  value  determined  bv  the  next  available  use  to  which  it  may  be 
devoted.  If,  on  the  other  hand,  the  property  is  earning  interest  and 
dividends  it  has  a  value  which  is  measured  bv  the  capitahzation  of  its 
earning  capacity.  The  value  so  determined  is  well-nigh  universally 
used  as  a  basis  for  private  sales.  In  the  absence  of  unreasonable 
rates,  such  a  basis  has  been  taken  time  after  time  in  condemnation 
proceedings  for  the  purpose  of  determining  the  value  of  an  operating 
pubUc  utiuty  property. 

I  propose  to  apply  to  the  public  lands  this  same  principle  of  valui^ 
tion,  basing  the  value  of  such  lands  upon  the  power  conferred  upon 
the  grantee  to  earn  profits  upon  his  investments  therein.  With  the 
value  so  determined,  I  propose  to  have  the  Federal  Grovemment,  as 
agent  of  the  public,  loan  to  the  grantee  the  use  of  the  public  land 
upon  the  same  terms  that  other  creditors  loan  capital,  but  with  this 
distinction — that  while  other  creditors  receive  a  fixed  return,  the 
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Sublic  shall  receive  a  contingent  return^  contingent  because  it  will 
epend  upon  the  rate  they  pay  for  the  service. 
The  method  of  determining  power-site  value  can  best  be  shown  by 
an  example  such  as  was  used  tnis  morning.  Assume  a  property  upon 
which  the  actual  total  investment  for  all  items,  except  the  power  site 
itself;  has  been  $250  per  horsepower.  Assume  the  gross  annual  re- 
ceiptS;  $100;  maintenance,  $10;  operation,  $50;  and  depreciation 
reserves,  $4,  per  horsepower.  Assume  the  average  interest  upon  the 
par  value  of  bonds  at  6  per  oent|  and  that  a  ''fair  return"  may  oe  con- 
sidered as  twice  the  bond  interest,  or  12  per  cent.  The  conditions 
would  then  be  as  follows : 

Gross  receipts $100. 00 

Annual  exx)enBes  (except  interest) : 

Maintenance $10. 00 

Operation 50. 00 

Depreciation  reserves 4. 00 

64.00 

Net  revenue 36. 00 

Total  permissible  investment  on  project  is  net  revenue  capitalized  at  12  per 

cent '. 300. 00 

Total  actual  investment  in  plant 250. 00 

Permissible  investment  in  power  sites 50.  Oo 

Under  the  conditions  abo^e  outlined,  an  investor  could  afFord  to 
borrow  the  money  and  pay  $50  a  horsepower  for  the  power  site,  since 
he  would  be  able,  after  so  doing,  to  pay  6  per  cent  interest  on  the 
borrowed  money  and  retain  6  per  cent  profits  for  himself,  just  as  has 
been  assumed  for  the  remainder  of  the  property  valued  at  $250  per 
horsepower.  It  is  my  proposition  that  in  a  case  like  the  above  the 
Federal  Government,  as  agent  of  the  public,  shall  loan  the  public 
credit  in  the  form  of  public  lands  at  the  same  rate  of  interest  mat  is 
paid  to  other  creditors  whose  loans  are  secured  by  bonds,  in  the 
example  cited  6  per  cent,  .allowing  the  grantee  to  retain  the  other 
6  per  cent  as  profits  for  conducting  the  business. 

The  interest  at  12  per  cent  on  the  site  value  of  $50,  or  $6^  is  what 
I  have  desi^ated  as  the  ''economic  rent"  of  the  site.  It  might  also 
be  called  the  ''net  surplus"  over  and  above  a  fixed  return  on  the 
actual  investment.  Tnis  will  appear  if  the  above  tabulation  is 
repeated  in  the  following  form: 

Gross  receipts $100.00 

Annual  expenses  (except  interest): 

Maintenance |10. 00 

Operation 50. 00 

Depreciation  reserves. 4. 00 

64.00 

Net  revenue 36. 00 

Interest  at  6  per  cent  on  investment  of  $250 15. 00 

Profits  at  6  per  cent  on  investment  of  $250 15. 00 

30.00 

Net  surplus 6.00 

The  only  difference  between  the  net  surplus  as  above  computed 
and  as  ormnarily  computed  is  that  in  the  above  example  it  is  taken 
upon  the  actual  investment  instead  of  upon  a  fictitious  investment 
set  up  to  cover  speculative  increases  in  land  values  and  hopes  of 
immoderate  returns. 
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It  is  my  proposition  that  a  rental  collected  through  the  agency  of 
the  Federal  Goyernment  should  ordinarily  he  a  small  fixed  simi  for 
administrative  purposes,  hut  that  the  authority  should  be  granted 
under  the  law  to  absorb  some  part  at  least  oi  this  ''net  surplus/' 
whenever  it  is  not  taken  up  by  local  agencies  in  reduction  of  rates. 
I  call  your  attention  to  the  fact  that  a  reduction  of  6  per  cent  in 
charges  to  consumers  (gross  recei{)ts)  would  entirely  wipe  out  the 
net  surplus  in  the  example  above  given.  If  a  fixed  rate  is  named  m 
the  bilT^  such  as  25  cents  per  horsepower  as  has  been  suggested^  it 
will  be  impossible  to  prevent  during  the  life  of  the  lease  the  earnmg 
of  interest  and  profits  upon  values  far  in  excess  of  the  actual  invest- 
ment. 

It  is  very  important  that  the  rental  features,  either  of  the  law  or  of 
the  lease,  be  fixed  either  in  absolute  amount  or  in  method  of  compu- 
tation. Any  uncertainty  in  this  or  any  other  respect  will  be  capital- 
ized and  paid  for  by  the  public  many  times  over.  It  would  be  my 
suggestion  that  either  the  law  or  the  lease,  or  perhaps  both,  fix  a 
mimmum  in  absolute  amount  and  a  maximum  by  definite  rule.  I 
would  surest  that  the  minimum  to  be  paid  by  all  grantees  be  fixed 
at  10  cents  per  horsepower  and  the  maximmn  at — 

60  per  cent  of  the  net  surpluB  over  and  above  a  fixed  return  on  the  actual  investment, 
aaid  fixed  return  to  be  taken  at  twice  the  average  rate  of  interest  paid  by  the  grantee 
upon  the  par  value  of  its  bonded  indebtedness. 

I  believe  these  Umits  could  readily  be  stated  in  the  bill.  If  this  is 
not  thought  desirable,  I  would,  at  the  least,  recommend  a  proviso  as 
follows: 

Provided f  however ^  That  no  rental  chaiged  hereunder  shall  be  so  cjeat  as  to  prevent 
the  earning  of  a  reasonable  return  upon  the  actual  investment  of  the  lessee  in  the 
business  conducted  in  whole  or  in  part  under  the  lease,  but  the  burden  of  proving 
that  any  rental  so  charged  prevents  such  reasonable  return  shall  rest  upon  the  lessee. 

If  maximum  rentals  are  to  be  determined  by  a  fixed  rule;  I  would 
nevertheless  make  the  rental  a  fixed  amount  for  10-year  periods;  that 
is,  I  would  fix  a  definite  amount  in  the  lease  when  it  is  issued — say,  25 
or  60  cents  per  horsepower — to  run  for  10  years  without  change,  but 
provide  that  this  amoimt  might  be  chanffea  each  10  years  thereafter 
upon  the  condition  that  su3i  change  should  not  reduce  the  rates 
below  the  fixed  minimum  or  raise  it  above  the  amount  determined 
by  the  fixed  rule. 

I  do  not  care  to  discuss  this  matter  further,  because  I  think  you 
have  taken  all  the  time  you  desire  on  it. 

There  has  been  more  or  less  discussion,  Mr.  Chairman,  upon  the 
question  of  whether  or  not  rentals  charged  by  the  Government  will  be 
paid  by  the  consiuner.  I  do  not  wish  to  take  up  the  time  of  the  com- 
mittee, if  I  can  help  it,  in  any  long  continuance  of  that  discussion.  I 
do  wisn,  however,  to  make  a  statement  concerning  it,  and  to  illustrate 
the  situation  by  two  examples  which  I  would  like  to  insert  in  the 
record. 

There  are  two  questions  involved  in  whether  a  Government  rental 
will  be  paid  by  the  consumer.  The  first  question  is  in  relation  to  the 
actual  lact  of  payment.  It  makes  no  dinerence  from  what  source  a 
charge  comes,  whether  it  is  Government  rental,  tax,  cost  of  operation, 
or  any  other  charge  whatever  laid  upon  a  pubfic  utility  corporation, 
it  is  actually  paid  by  the  consumer,  oecause  there  is  no  other  source 
of  reviBUue.    That  is  one  question. 
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The  other  question  is  whether,  in  case  a  Government  rental  is 
charged,  the  consumer  pays  higher  rates  than  he  would  pay  if  the 
rental  were  not  charged. 

The  two  are  totally  different  questions. 

Mr.  Rakeb.  The  nrst  one  you  have  not  any  doubt  about  ? 

Mr.  Mebbill.  There  is  absolutely  no  question  about  it,  Judge. 
There  is  no  other  source  of  revenue;  it  must  come  from  there. 

Mr.  Rakeb.  You  have  heard  the  statements  before  the  committee 
upon  that  subject  ? 

Mr.  Mebbill.  I  am  inclined  to  think  it  was  rather  in  imperfection 
of  statement  than  any  intent  behind  it. 

There  are  four  conaitions  under  which  rates  may  be  fixed  by  or  for 
a  pubhc  utility,  namely:  (1)  Unregulated  competition,  (2)  unregu- 
lated monopoly,  (3)  regulated  competition,  (4)  related  monopoly 

In  the  first  case,  that  of  unregulated  competition,  it  is  assumed 
that  competition  is  *'free;"  that  is,  that  there  are  no  agreements, 
actual  or  implied,  between  the  competitors,  and  that  each  could  and 
would,  if  left  alone,  supply  the  full  demand.  If  these  assumed  con- 
ditions do  rot  exist,  the  case  of  course  falls  into  one  of  the  other 
classes.  This  condition  ard  the  effect  of  rentals  can  best  be  illus- 
trated by  an  example  in  which  variations  are  exaggerated  in  order 
to  better  illustrate  the  situation.  The  example  assumes  three  com- 
panies competing  in  the  same  market,,  the  only  difference  between 
them  consisting  in  varying  cost  of  plant  as  follows: 


A. 

B. 

C. 

Plant  cost  per  horsepower 

$100 
60 

S20O 

60 

tsoo 

Oross  receipts 

60 

Operation,  maintenance,  etc 

30 
6 

30 
12 

30 

TnV^res*-  at  ft  per  <^n\ , , 

18 

Total  expenses 

36 

42 

48 

Net  receipts 

24 
24 

18 
9 

u 

Interest  on  investment per  cent.. 

4 

So  long  as  C  stays  in  the  market  and  continues  to  deliver  power, 
any  rentals  assessed  upon  A  and  B  which  will  not  reduce  the  rate  of 
profit  below  that  received  by  C  will  not  cause  an  increase  of  rates  ($60 
gross  receipts)  to  consumers,  for  if  either  A  or  B  raises  the  price  C 
will  get  the  business.  Hence,  a  rental  up  to  $20  might  be  charged 
against  A  and  one  of  $10  against  B  without  affecting  rates  to  con- 
sumers. Under  such  circumstances  the  three  competitors  would  be 
operating  under  equal  terms  in  the  same  market  and  each  earn  4  per 
cent  as  follows: 


Plant  coet  per  horsepower 

OroM  receipts 

Operation,  etc 

Interest  at  6  per  cent 

RentaL 

Total  expense 

Net  receipts 

Interest  on  investment percent 


A. 


$100 
00 


ao 

6 

ao 


66 


4 
4 


B. 


$200 
00 


C. 


tsoo 


80 
12 
10 


62 


30 
18 


12 


8 
4 


12 
4 
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Of  course,  in  actual  business,  adjustment  of  earnings  by  such  means 
would  not  be  exact;  neither  would  an  increase  of  rates  by  A  and  B 
be  followed  by  immediate  loss  of  business  to  C.  Adjustments  of 
every  sort  would  be  gradual.  This  observation  appUes  equally  well 
to  t^e  succeeding  examples.  The  condition  of  free  competition  long 
maintained  is  extremely  rare  in  the  public  utiUty  business.  The 
almost  inevitable  result  is  consolidation  or  nominal  competition  con- 
cealing formal  or  informal  agreements. 

The  second  condition  that  may  exist  is  that  of  unregulated  monop- 
oly. Under  such  conditions  rates  will  be  fixed  either  at  a  point  deter- 
mmed  by  the  potential  competition  of  other  sources  of  power,  such  as 
steam  or  gas,  in  which  event  rates  will  be  placed  just  low  enough  to 
prevent  potential  competition  from  becoming  actual;  or  rates  wiU  be 
fixed  witn  a  view  of  securing  the  greatest  net  return  upon  the  invest- 
ment. In  general,  rates  fixed  upon  the  latter  basis  will  be  somewhat 
less  than  if  fixed  for  the  purpose  of  just  avoiding  competition  from 
more  costly  sources  of  power.  If  the  basis  is  potential  competition, 
a  rental  charge  which  will  not  reduce  the  rate  of  return  upon  the 
investment  below  that  ordinarily  received  in  other  enterprises  of 
equivalent  risk  in  the  same  locality  will  not  increase  rates  to  con- 
sumers, for  if  rates  are  increased  the  potential  competition  will  become 
actual,  investments  in  the  higher-cost  power  will  become  profitable, 
and  the  monopoly  will  cease  to  exist.  Whether  a  rental  charge  will 
increase  rates  to  consumers  when  such  rates  are  fixed  to  secure  the 
greatest  net  return  will  depend  upon  how  closely  rates  have  been 
adjusted  to  this  end.  If  the  adjustment  has  been  close,  or  if  there  is 
a  considerable  difference  between  such  rate  and  one  nxed  just  low 
enough  to  avoid  competition  in  more  costly  sources  of  power,  it  is 
probable  that  aiw  considerable  rental  would  result  in  increasing  rates 
to  consumers.  It  will  be  found  that  even  under  unregulated  monop- 
oly it  is  the  more  common  practice  to  fix  rates  on  a  basis  of  maximum 
net  return  than  upon  a  basis  of  potential  steam  or  gas-power  compe- 
tition, and  that  the  rates  actually  charged  under  many  hydroelectric 
monopolies  in  the  West  are  considerably  less  than  steam  power  costs. 

The  third  condition  under  which  rates  may  be  fixed  is  that  of  regu- 
lated competition,  a  condition  imder  which  two  or  more  competmg 
companies  are  allowed  to  furnish  service  side  bv  side  without  actually 
taking  over  each  other's  customers.  Necessarily,  under  this  theory  of 
regulation  the  rates  charged  must  be  actually  or  approximately  the 
same,  because  different  rates  for  the  same  service  can  not  be  imposed 
upon  neighboring  users.  Assume,  for  example,  the  two  companies 
A  and  B,  as  just  given,  operating  side  by  side  in  the  same  city  or 
district  in  which  the  fair  rate  of  return  has  been  fixed  by  a  public- 
utiUty  commission  at  9  per  cent.  So  long  as  B  is  allowed  to  continue 
in  business  the  charge  to  consumers  by  both  B  and  C'will  be  $60 
(assumed  gross  receipts),  for  the  commission  could  not  discriminate 
between  neighboring  users  and  require  one  to  pay  $60  and  another 
something  eke.  In  the  example  given  a  rental  assessed  upon  A  up  to 
$15  per  horsepower  would  not  enable  him  to  raise  his  rates  to  his  con- 
sumers, because  he  would  still  be  receiving  the  same  rate  of  return — 
9  per  cent — as  B,  who  pays  no  rental. 

The  fourth  condition  xmder  which  rates  may  be  fixed  is  that  of 
regulated  monopoly,  under  which  condition,  if  rates  are  fixed  on  the 
basis  of  cost  of  service,  any  rental  charge  which  might  be  levied  would 
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be  necessarily  and  immediately  passed  on  to  the  consumer  in  an 
increase  of  rates,  imless  rates  shoiud  be  fixed  at  intervals  only  and  in 
the  meantime  improvement  in  the  art  or  in  the  conduct  of  the  business 
had  reduced  the  cost  below  that  upon  which  the  rate  was  originally 
fixed.  This  method  of  control  by  regulated  monopoly  is  best  illusr 
trated  by  the  practice  of  the  Public  Utuities  Commission  of  Wisconsin. 

Now,  I  would  prefer,  Mr.  Chairman,  to  let  that  go  as  a  statement 
and  to  insert  the  examples  as  an  explanation,  because  you  have  been 
wearied,  I  know,  by  the  discussion  pro  and  con. 

The  Chaibman.  Unless  there  is  objection,  it  may  go  in  at  this 
place. 

Mr.  Merbill.  About  the  disposition  of  rentals 

Mr.  Raker.  Before  you  go  to  that,  I  would  just  like  to  put  this 
question  which  you  have  already  answered;  in  substance,  in  different 
ways:  Would  you  put  a  limit  in  cents  or  dollars  per  horsepower  per 
annum,  in  the  law,  or  in  the  contract  ? 

Mr.  Mebbill.  Neither.     I  would  prefer,  myself,  to  see  the  limit 

S laced  at  a  fixed  rule  rather  than  a  fixed  rate;  but  the  thing  that  must 
e  done,  in  my  opinion,  if  we  are  going  to  get  development  under  the 
best  conditions  and  not  create  a  situation  which  is  going  to  increase 
the  cost  of  financing,  is  either  one  or  the  other — either  provide  a 
fixed  rate  which  can  oe  known,  in  actual  dollars,  throTighout  the  term 
or  name  a  fixed  rule  by  which  it  can  be  known,  at  any  time,  what  the 
limit  is  going  to  be.  And  if  I  were  going  to  i)Ut  anything  in  the  law, 
and  I  thmk  something  ought  to  go  in  the  law,  it  would  simply  be  what 
I  have  stated  before:  That  no  rental  charged  under  this  pill  shall  be 
so  high  as  to  prevent  a  reasonable  return  upon  the  actual  investment 
made  by  the  company. 

Mr.  SiNNOTT.  So  low  ? 

Mr.  Merrill.  Should  not  be  so  high  as  to  prevent  a  reasonable 
return  on  all  of  the  property,  or  all  of  the  money  invested  in  the 
enterprise. 

Mr.  Kent.  Or  as  to  compel  an  unreasonable  rate  1 

Mr.  Merrill.  Yes,  or  that  either.  That  is,  you  would  not  want  to 
put  a  rental  provision  in  here  that  wo\ild  force  up  the  rate  to  con- 
sumers in  order  for  the  lessee  to  get  a  return  that  is  perfectly 
reasonable. 

Mr.  Raker.  Whenever  you  put  the  rate  up,  whv  the  public,  of 
course,  would  have  to  pay  all  the  charges  vou  placed  upon  them  ? 

Mr.  Merrill.  They  certainly  would,  Juage;  all  the  surplus. 

As  to  the  disposition  of  the  rentals  received;  I  believe  that  out  of 
the  rentals  the  Government  may  receive  should  be  paid  the  cost  of 
administration  of  the  act,  in  any  event.  I  believe  it  would  be 
advisable  if  out  of  these  receipts  should  be  returned  a  fair  part  of  the 
cost  of  protection  of  the  national  forests  or  other  reservations  in 
which  the  developments  are  made.  For  such  a  purpose  it  is  a  Question 
of  course,  of  whether  you  wish  to  do  it  in  that  manner  or  to  ao  it  out 
of  annual  appropriations. 

Mr.  SiNNOTT.  How  extensive  is  that  term  ''cost  of  administra- 
tion'' ?    What  do  you  mean  by  that  term  "cost  of  administration"  I 

Mr.  Merrill.  Of  the  bill  ? 

Mr.  SiNNOTT.  Of  that  particular  plant  ? 

Mr.  Merrill.  The  cost  of  administration  of  the  water-power  act. 
I  may  say,  right  here,  that  the  cost  of  administration  of  the  water- 
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power  leases  in  the  national  forests  at  the  present  time,  is  approxi- 
mately $50,000  a  year. 

Mr.  Kent.  How  many  horsepower  t 

Mr.  Merrill.  Why,  the  amount  is  approximately  1,000,000  horse- 
power under  permit.     I  may  also  add,  here 

Mr.  Kent.  Five  cents  on  the  horsepower  ? 

Mr.  Merrill.  Yes.  I  had  intended  to  mention  earlier,  but  1 
passed  it  by,  the  fact  that  in  the  time  we  have  been  administering 
water  powers  in  the  national  forests,  from  July  1,  1906,  until  July  1, 
1913,  the  total  revenues  collected  on  all  plants  of  all  characters, 
including  transmission  lines,  has  been  approximately  $185,000.  It 
is  my  recollection  that  the  amount  collected  during  the  last  fiscal 
year  was  approximately  $60,000  from  all  permits  of  all  kinds  in  rela- 
tion to  water  power. 

Mr.  SiNNOTT.  What  did  that  make  the  charge  per  horsepower  ? 

Mr.  Merrill.  $60,000  on  1 ,000,000  horsepower  ? 

Mr.  SiNNOTT.  Yes. 

Mr.  Merrill.  6  cents  per  horsepower. 

Mr.  SiNNOTT.  Was  there  a  million  developed  ? 

Mr.  Merrill.  No,  there  is  not  that  amount  developed;  but  that 
includes  payments  which  are  in  the  nature  of  deposits,  because  all 
f^ayments  made  under  our  regulations  on  preUminary  permits,  or  on 
the  final  permits  before  the  plant  ^oes  into  operation,  are  credited  to 
the  permittee  when  the  plant  begins  to  operate  and  are  allowed  to 
liquidate  the  charges  that  accrue  thereafter. 

Mr.  SiNNOTT.  Ajid  that  6  cents  paid  the  administration  charge? 

Mr.  Merrdx.  That  paid  the  aaministration  charge  for  handling 
this  work  in  the  national  forests. 

The  Chairman.  Do  you  have  a  sheet  there  that  shows  the  exact 
plants  that  are  in  operation  and  exactly  what  each  one  of  them  paid  ? 

Mr.  Merrill.  We  have  that. 

The  Chairman.  I  wish  you  would  inseit  that  in  the  record.  I 
would  like  to  know  who  paid  this  $60,000,  where  it  came  from,  and 
all  about  it. 

Mr.  Merrill.  That  information  will  be  found  in  the  tables  intro- 
duced yesterday. 

Mr.  Church.  What  system  do  you  have  upon  which  to  base  your 
calculation  of  the  charge  per  horsepower  ? 

Mr.  Merrill.  The  system  I  explained  this  morning.  - 

Mr.  Church.  I  was  not  here,  and  therefore  I  did  not  hear  it. 

Mr.  Merrill.  The  first  thing  we  do  is  to  attempt  to  classify  the 
various  sites  on  the  basis  of  the  amount  of  horsepower  that  could  be 
developed  continuously  under  minimum  water  conditions. 

For  example,  we  have  a  plant  that  is  developed  to  take  1,000 
second-feet  when  there  is  that  much  water  in  the  stream,  and  that 
particular  stream  may  have  a  low  flow  of  100  second-feet.     We  com- 

{mte  the  power  capacity  of  that  site  on  the  basis  of  the  100  second- 
eet  and  not  the  1,000.  Having  done  that,  we  reduce  it  to  a  basis  of 
a  continuous  24-hour  output,  usually  by  a  load  factor  of  approx- 
imately 50  per  cent.  That  is,  we  cut  the  hundred  in  half  and  charge 
rentals  on  the  basis  of  the  50  second-feet  in  use  all  the  time  for  365 
days  of  the  vear;  and,  having  done  that,  we  divide  it  again  into  the 
proportion  tliat  the  public  land  bears  to  the  private  land.  If  the 
proportion  is  half  ana  half,  we  cut  the  capacity  in  half,  and  having 
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done  that,  having  reduced  it  to  that  figure,  we  apply  the  unit  rental 
charge  against  it  in  horsepower. 

Mr.  Chubch.  What  is  that  rate  ? 

Mr.  Mebbill.  The  rate  varies  from  10  cents  the  first  year  up  to  SI 
at  the  tenth  year  and  is  SI  thereafter.  This  means  that  t^e  annual 
rental  is  approximately  equivalent,  even  when  all  the  land  occupied 
is  pubUc  land,  to  25  to  30  cents  a  horsepower  of  the  machinery 
actually  installed.  It  is  practically  the  figure  that  Mr.  Pierce  has 
been  suggesting  here  before  the  committee. 

The  reason  we  compute  the  rental  in  this  way,  instead  of  basing  it 
on  the  actual  kilowatt  hours  turned  out,  is  because  we  believe  that 
the  method  aflFords  a  fairer  comparative  basis  on  which  to  treat  two 
plants  located  side  by  side.  We  take  the  low-water  flow  as  a  basis 
of  computation  because  that  is  the  point  at  which  a  development 
must  stop,  unless  it  adds  either  reservoir  capacity  or  steam  capacity. 
If  the  development  goes  beyond  that  low  point,  we  make  no  charge 
whatever  for  such  surplus  development. 

Does  that  explain  your  question,  Mr.  Church? 

Mr.  Chubch.  Yes.     Thank  you. 

Mr.  Mebbill.  I  believe  the  committee  could  well  take  into  con- 
sideration, in  respect  to  tlie  disposition  of  rentals  which,  as  the  biU  is 
drafted,  will  all  go  into  the  reclamation  fund,  that  under  existing  law 
25  per  cent  of  the  receipts  of  the  national  forests  from  all  sources 
whatsoever  go  back  to  the  States  to  be  distributed  to  the  counties  in 
proportion  to  the  area  of  the  national  forests  within  the  counties.  In 
addition  to  that,  under  the  provisions  of  the  last  two  agricultural 
appropriation  bills,  an  additional  10  per  cent  of  all  receipts  is  handled 
by  the  Department  of  Agriculture  and  is  used  in  the  construction  of 
roads  and  trails  within  the  national  forests.  I  believe  that  that  is  an 
excellent  way  to  dispose  of  the  funds.  We  have  built  a  great  niam^ 
roads,  even  in  the  two  years  that  the  funds  have  been  available.  We 
have  put  those  roads  mto  places  where  roads  would  not  have  been 
built  nad  these  funds  not  been  available.  We  have  cooperated 
wherever  possible  with  the  local  communities,  ])oth  in  the  construction 
of  roads  and  in  the  furnishing  of  funds  for  their  construction. 

The  attempt  has  been  made  in  handling  these  funds  to  provide 
means  of  communication  to  those  distant  communities  which  but  for 
that  fund  would  have  no  roads  at  all — ^f or  those  areas  that  are  out  of 
reach  of  the  State  hig;hway  systems  and,  in  many  instances,  beyond 
the  reach  of  county  highway  systems. 

The  method  of  disposition  of  receipts  as  proposed  in  this  bill  would 
reduce  the  amount  that  is  now  available  for  the  purpose  named.  In 
my  opinion,  there  should  be  no  reduction;  rather  there  should  be  an 
increase.  I  do  not  believe  there  is  a  more  worthy  object  for  the  dis- 
position of  receipts  from  any  sources  within  the  national  forests  thao 
the  construction  of  means  of  communication  in  the  form  of  road, 
within  those  areas  that  are  so  illy  provided.  These  areas  are  with* 
drawn  from  taxation  under  the  provisions  of  the  national  forest  re- 
serve acts.  I  think,  in  common  justice,  the  funds  that  are  received 
from  those  lands  should  go  back  to  the  lands  from  which  they  are 
received. 

Mr.  Tatu>b.  Would  the  Chairman  let  us  put  in  an  amen  t 

Mr.  Kent.  Mr.  Tavlor,  you  are  just  a  little  bit  too  late;  I  wish  the 
gentleman  would  go  back  and  start  over,  for  your  benefit. 
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Mr.  Rakeb.  In  other  words,  Mr.  Merrill^  this  is  one  of  the  things  you 
and  I  agree  upoiX;  and  we  are  practically  the  only  ones  on  thlB  commit- 
tee, as  to  the  disposition  of  our  funds.  And  I  want  to  compliment 
you  on  your  fairness  and  thorough  investigation  and  the  effect  it  has 
on  the  aevelopment  of  the  community  from  which  these  funds  come. 
[Laughter.] 

Mr.  Merbill.  I  hope.  Judge,  that' has  no  string  attached  to  it. 

Mr.  Rakeb.  Oh,  no. 

Mr.  Gbaham.  Are  you  sure  you  gentlemen  understand  one  another? 
[Laughter.] 

Mr.  Mebbill.  I  wish  to  present  in  the  record  at  this  point,  Mr. 
Chairman,  if  I  may,  a  tabulation  of  the  mileage  of  public  roads  that 
have  been  built  in  the  national  forests  in  the  last  two  years  under  what 
is  called  the  10  per  cent  appropriation  for  the  public  roads. 

The  Chaibman.  Do  you  tnink  that  is  important  in  this  connection  i 

Mr.  Mebbill.  I  think  it  is  important  to  show  where  the  money  has 
been  expended,  and  where  it  ought  to  continue. to  be  expended. 

The  Chaibman.  Unless  there  is  objection,  it  will  go  in. 

(The  paper  referred  to  will  be  found  as  Exhibit  V  m  the  appendix.) 

Mr.  Mebbill.  I  wish  to  speak  as  briefly  as  I  reasonably  can  on 
this  question  of  purchase  by  the  Government,  or  recapture. 

There  seem  to  be  two  real  reasons  only  why  this  should  be  done: 
First,  in  order  that  the  Government  itself  may  own  and  operate  these 
plants;  second,  in  order  that  it  may  get  them  and  then  transfer  to 
some  State  or  municipality. 

With  the  proposition  of  Government  ownership  and  operation  of 
power  plants,  I  am  not  in  sympathy,  I  do  not  believe  in  its  advisa- 
bility either  as  a  political  proposition  or  as  an  economic  proposition. 

Mr.  KJENT.  Is  not  that  the  only  means  of  control  that  it  has  now — 
the  power  to  take  over? 

Mr.  Mebbill.  You  misunderstood  me.  Operation  is  not  necessary 
for  the  purpose  of  maintaining  control,  but  tne  power  of  taking  them 
over  is.  I  am  speaking,  now,  of  botn  ownership  and  operation  by 
the  Federal  Government.  As  for  ownership  or  operation  by  a  State 
or  by  a  municipality,  I  believe  every  opportunity  should  be  left  open 
for  that  to  be  done,  whenever  a  municipality  or  a  State  desired  to 
do  it. 

The  bill  provides,  in  the  terms  of  the  purchase,  for  a  sesp^egation  of 
the  property  owned  by  the  lessee  into  three  classes,  and  these  are  the 
three  classes:  The  first  class  covers  appreciable  property,  property 
that  is  subject  to  the  unearned  increment,  as  it  is  called.  The  second 
class  covers  property  which  is  not  subject  to  the  unearned  increment. 
It  is  nonappreciable  property,  or,  to  turn  the  term  around,  it  is  de- 
preciable property.     And  the  third  class  is  intangible  property. 

The  bill  provides  that  for  the  appreciable  property  that  exists  at 
the  time  of  purchase,  the  purchase  price  shall  be  the  actual  origiaal 
cost;  and  that  for  the  nonappreciable  property,  it  shall  be  the  reason- 
able value  of  such  property.  It  might  just  as  well  have  been  the 
actual  cost,  because  the  two  would  not  be  far  diflFerent. 

Mr.  Kent.  Under  actual  cost,  you  have  to  have  the  appreciable 
element  in  there,  that  is  supposed  to  be  provided  for  out  or 

Mr.  Mebbill.  I  would  correct  it,  of  course,  under  proper  account- 
ing methods.  And  let  me  add  right  here,  that  the  proposition  of 
recapture  at  actual  cost  is  a  dangerous  one,  unless  you  provide  a 
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method  (or  determining  costs  at  the  time  they  are  incurred  and  of 
keeping  record  of  them  thereafter.  Too  many  memories  fail  and  too 
many  accidents  may  happen  to  a  set  of  books  ui  the  course  of  60  years 
to  make  it  safe  to  trust  such  matters  entirely  to  the  lessee.  A  system 
of  accounting  should  be  required  under  which  only  such  items  may  be 
charged  to  capital  account  as  properly  belong  under  capital;  and 
annual  reports  of  additions  and  the  classification  thereof  should  be 
required,  m  order  that  there  may  be  no  dispute  at  the  termination  of 
the  lease  over  what  the  actual  costs  of  certain  items  really  have  been. 
Another  matter  in  which  there  may  be  still  greater  danger  is  the 
determination  of  costs  of  the  water  rights,  lands,  and  easements, 
which  must  be  secured  before  operation  commences.  These  are  the 
items,  and  here  is  the  time  of  greatest  danger  of  inflated  costs.  What 
costs  are  you  going  to  consider?  Costs  to  whom?  To  the  lessee? 
Then  the  imeamed  increment  of  the  full  50  years  can  be  drawn  down 
in  a  single  transaction,  and  it  can  be  called  actual  cost  to  the  lessee. 
The  Great  Western  Power  Co.  paid  to  its  predecessors  over  $26,000,000 
for  some  26,000  acres  of  lands  and  for  certain  water  rights  along  the 
Feather  River  in  CaUfomia.  The  water  rights,  of  course,  cost  the 
locators  nothing.  The  price  paid  is  equivalent  to  $1,000  per  acre  for 
the  lands  bought.  No  one  would  contend  for  a  moment  that  the  lands 
when  first  bought  for  power  purposes  cost  any  such  figure,  and  yet 
if  the  Great  Western  Power  Co.  snould  appear  as  a  prospective  lessee 
and  should  set  forth  that  it  has  actually  paid  $26,000,000  for  these 
lands  and  these  rights — what  could  be  done?  I  know  of  but  one 
answer,  and  that  is  to  allow  the  officer  passing  upon  an  application 
for  a  lease  to  pass  also  upon  the  price  paid  for  this  class  of  property. 
If  the  Secretary  and  the  applicant  can  not  agree,  then  the  Secretary 
should  have  the  right  to  require  that  the  values  be  determined  bv 
condemnation  proceedings.  No  lease  should  be  issued  until  all  such 
values  have  either  been  determined  and  agreed  upon,  or  else  until 
condemnation  proceedings  have  been  actually  instituted  for  such 
determination.  If  this  or  something  similar  is  not  done,  the  words 
"actual  cost/'  at  least  with  reference  to  any  propertiespurchased 
prior  to  the  issuance  of  the  lease,  will  be  meanmgless.    Tne  cost  of 

{)roperties  of  this  class  purchased  subsequently  to  the  issuance  of  the 
ease  should  also  be  determined  in  some  such  manner. 

There  are  three  elements  of  intangible  values,  which,  it  seems  to 
me,  are  covered  by  the  term  "intangible  element."  Two  of  these, 
franchise  value  and  good  will,  are  named  specifically  in  the  bill. 
The  third  is  what  is  known  as  going  value. 

It  is  my  understanding,  obtained  from  reading  quite  a  nunaber  of 
both  coTirt  decisions  and  coimnission  decisions  on  the  valuations  of 
property,  that  good  will  is  seldom,  if  ever,  considered  an  element  of 
valuation  in  a  public  utility  business. 

Mr.  Kent.  Except  for  the  purpose  of  capitaUzation  ? 

Mr.  Merrill.  Yes;  but  I  mean  for  purchase.  At  the  time  of  piu^ 
chase  franchise  value  should  be  nil;  for  when  the  franchise  temunates 
its  value  becomes  nil  unless  you  insert  provisions  in  the  bill  by  which 
at  the  termination  of  the  lease  there  snail  be  left  some  right  in  the 
lessee  in  the  nature  of  property  by  means  of  which  he  can  either  hang 
on  or  seciire  a  price  for  relinquishment.  Of  course,  this  should  not 
be  done. 
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The  third  element,  going  value,  is  the  one  for  which  you  will  find 
the  people  who  come  before  you  most  concerned  about  receiving  pay- 
ment. Under  most  of  the  recent  decisions  of  public  commissions,  as 
I  have  read  them,  going  value  has  been  determmed  as  the  capitalized 
costs  of  building  up  the  business.  That  is  m^  understanding  of  the 
Wisconsin  rule;  and  the  Wisconsin  Public  Utilities  Commission  has 
taken  the  lead  in  determining  the  method  by  which  going  value 
should  be  computed.  In  fact,  going  value  is  merely  the  capitalized 
value  of  deferred  earnings. 

Mr.  SiNNOTT.  I  wish  you  would  explain  that  term  of  ''capitalized 
costs." 

Mr.  Merbill.  This  is  what  it  means,  Mr.  Sinnott.  A  company 
starts  into  business  now,  we  will  say.  For  the  first  few  years,  as  it  is 
building  up  its  business,  it  does  not  get  enough  in  total  gross  receipts 
to  cover  its  eross  outlays.  It  falls  behind.  In  succeeding  years  it 
falls  a  httle  less  behind  and  a  httle  l^s,  and  by  and  by  it  gets  to  a 
point  where  its  return  and  outgo  equal  each  other.  From  then  on, 
if  it  is  a  properly  conducted  concern,  receipts  are  going  up  imtil  they 
exceed  outgo  by  enough  to  pay  reasonable  dividends  on  the  property. 

As  I  understand  it,  the  general  practice  in  fixing  going  value  has 
been  this:  There  has  first  been  determined  the  amount  by  which  the 
business  has  failed  to  receive  a  fair  return  on  the  investment  during 
each  year  that  there  has  been  a  deficiency.  The  next  step  is  to 
determine  whether  the  business  between  the  years  of  deficiency  and 
the  time  of  valuation  has  or  has  not  received  sufiicient  amounts  in 
excess  of  a  fair  return  to  wipe  out  the  deficiencies  of  the  past.  If  it 
has  not,  these  deficiencies  in  earnings  may  be  capitalized  and  such 
capital  value  added  to  the  value  of  the  physical  property.  Of  course, 
there  are  other  methods  for  determimng  going  value,  such  as  the 
estimated  cost  of  developing  the  business  of  a  hypothetical  plant,  up 
to  the  point  reached  by  the  plant  being  valued  at  the  time  when  it  is 
valued,  but  it  is  my  understanding  that  the  first  method  named  is 
the  one  most  often  followed. 

Mr.  Kent.  Supposing  a  company  was  badly  managed  and  con- 
tinually lost  up  to  the  end  of  the  term:  Then  what? 

Mr.  Merbill.  Such  a  thing  is  possible.  I  am  only  explaining  my 
understanding  of  the  interpretation  placed  upon  going  value  by 
public-service  commissions  and  was  going  to  suggest  that  this  intan- 
^ble  element  also  be  specifically  named  in  the  bill  as  an  item  which 
^ould  not  be  paid  for  when  the  lease  expires.  There  is  this  considei^ 
ation,  however,  that  when  you  go  too  far  into  the  ancient  history  of 
public  utilities  you  are  likely  to  find  some  things  that  should  be 
overlooked.  It  is  often  better  to  overlook  past  delinquencies  while 
insisting  that  they  shall  cease  for  the  future. 

Mr.  Kent.  Well,  suppose  the  corporation  said : 

We  are  going  to  build  this  plant  on  a  bond  ifisue,  and  we  can  not  get  over  70  centa 
on  the  doflar  on  our  bonds. 

Are  you  going  to  take  their  word  for  it  and  say  to  them: 

You  have  lost  30  per  cent  there  on  your  original  investment. 

Mr.  Merrill.  Why,  I  think  that  unless  you  can  show  good  reason 
to  the  contrary,  you  should  do  that. 
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Mr.  Kent.  Well,  it  is  the  easiest  thing  in  the  world  to  issue  securi- 
ties and  have  this  banking  concern  make  a  big  rake-off,  to  start  with; 
that  is  the  easiest  way. 

Mr.  Merrill.  Yes,  sir. 

Mr.  Kent.  Now,  if  the  Government  is  going  to  recognize  that, 
what  do  you  say  to  that  ? 

Mr.  Merrill.  Recognize  it  only  when  such  discount  is  reasonably 
necessary  in  some  such  maimer  as  I  have  proposed  for  determining 
original  costs. 

1  was  only  discussing  the  goin^  value  on  the  proposition  that  it 
might  be  aclvisable  to  name  specifically  all  of  these  intanmble  ele- 
ments for  which  no  payment  would  be  made.  If  a  property  nas  been 
goin^  for  50  years,  and  has  not  wiped  out  at  that  time  its  deferred 
eammgs,  then  it  should  be  regarded  as  the  owner's  fault,  and  nobody 
else's,  and  it  most  certainly  should  not  be  allowed  any  item  for  going 
value  at  such  time,  however  determined. 

Mr.  Kent.  I  understand.  But  I  am  trying  to  get  at  the  question 
as  to  whether  this  30  per  cent  discount  on  the  bonds,  and  the  water 
in  the  stock,  should  be  something  to  be  taken  up  oy  the  deferred 
earnings — to  be  taken  up  at  this  time. 

Mr.  Merrill.  No  ;  it  might  cover  the  bonds  imder  certain  circum- 
stances, but  would  not  cover  the  stock,  because  I  would  confine 
earnings  to  capital  actually  invested.  I  think  you  will  find  many 
instances  throughout  the  West  in  which  practically  this  situation  in 
respect  to  bond  discoimts  has  occurred,  and  in  many  cases  it  has  been 
necessary. 

Mr.  Kent.  And  in  your  opinion  it  should  be  recognized  at  the  time 
of  recapture  ? 

Mr.  Merrill.  My  opinion  is  that  at  the  time  of  recapture  even  this 
should,  as  a  general  rulej^  be  eliminated  from  consideration,  because 
the  corporation  has  had  50  years  under  its  lease  to  get  back  the 
deficiencies  in  earnings  of  the  earlier  years  and  to  amortize  its  bond 
discoimts,  and  unless  it  has  been  xmable  to  take  such  a  course  this 
additional  30  per  cent  should  not  be  paid. 

Mr.  Kent.  That  is  what  I  am  trying  to  get  at.  Would  you  con- 
sider that  30  per  cent  discouQt  on  the  bonds  something  that  the 
company  should  take  care  of,  or  something  that  should  be  recognized 
by  the  Government  at  the  time  of  recapture  ? 

Mr.  Merrill.  I  should  say  that  the  Government  should  not  recog- 
nize it  under  ordinary  circumstances. 

Mr.  Kent.  Do  you  mean  that  the  company  should  take  care  of 
that? 

Mr.  Merrill.  I  think  that  the  company  should  tdce  care  of  that, 
out  of  its  earning. 

We  have  heard  a  good  deal  here  about  the  value  of  some  of  these 
lands,  which  imder  tne  bill  are  segregated  into  the  first  classification 
of  nonappreciable  property.  Mention  has  also  been  made  in  several 
instances  of  some  of  this  $1.25  an  acre  land  for  which  the  Government 
proposes  to  charge  a  rental. 

The  Great  Western  Power  Co.  about  which  I  told  you,  Mr.  Raker, 
yesterday,  that  I  would  give  you  some  figures,  is  developing  a  power 
project  on  the  Feather  River  m  California.  It  is  occupym^  as  a  part 
of  its  power  site  some  26,000  acres  of  land  up  here  finaicatmg]  on  the 
North  Fork  of  the  Feather  River,  at  the  Great  Meadows  Reservoir 
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site.  In  addition  it  has  some  few  hundred  acres  of  land  on  the  stream 
below,  where  its  power  plant  and  conduits  will  be  located.  It  also 
has  water  rights.  Its  water  rights  cost  it  nothing  more  than  the 
filing  fee,  unless  they  were  purchased  from  somebody  else  who  paid 
nothing  more  than  the  filing  fee.  I  do  not  know  bow  much  was 
originfllly  paid  for  the  lands  it  has  had  to  buy  up  there;  most  of  them 
were  probably  bought  at  private  sale;  I  think  a  few  areas  have  been 
or  are  to  be  taken  by  condemnation.  At  any  rate,  for  those  2,600 
acr^  of  land  and  the  water  rights  attached  thereto,  the  company,  on 
appearing  before  the  State  Railroad  Commission  oi  Califorma  asking 
authority  to  issue  bonds  for  some  $4,400,000;  claimed  that  it  had  paid 
for  that  property  $1,333,000  in  bonds  and  $26,000,000  in  stocks;  a 
total  of  $26,333,000,  or  $1,000  an  acre  for  that  $1.25  an  acre  land. 

Mr.  Rakek.  Well,  you  have  not  told  all  there  is  about  that  land  i 

The  Chaibman.  Do  you  still  agree  with  Mr.  Merrill,  Judge  Raker  t 
CLaughter.] 

Mr.  Rakeb.  Is  it  not  a  fact  that  there  was  the  Bundell  Hotel,  with 
all  of  its  buildings,  one  of  the  best  equipped  summer  hotels  in  the 
State,  with  fine  mountain  scenery,  and  so  ont 

Mr.  Merrill.  I  quite  agree  with  you  on  that. 

Mr.  Raker.  And  the  Stover  Hotel,  with  all  of  its  various  out- 
buildings, and  the  Pratville  Hotel,  and  the  store  building  across  tho 
street,  and  many  residences — all  of  which  the  company  was  compelled 
to  buy? 

Mr.  Merrill.  Yes,  that  is  just  the  proposition;  I  have  said  right 
along  that  it  was  worth  more  than  $1.25  an  acre,  and  that  they  had 
to  j)ay  more  for  it. 

Mr.  Raker.  Well,  at  the  outset,  that  land  was  the  very  best 
meadow  land  in  the  country,  also,  was  it  not? 

Mr.  Merrill.  Some  of  it  was. 

Mr.  Raker.  And  was  it  not  further  in  this  particular  condition, 
that  those  }>eople  who  came  there  for  their  summer  vacation,  had  a 
sijream  flowing  across  their  places,  and  that  that  made  hundreds  oi 
people  come  there  who  would  not  otherwise  have  come,  and  all  thaj^ 
maae  the  property  more  valuable  ? 

Mr.  Merrill,  very  likely  that  is  true.  Take  off  $2,000,000  for 
that  and  that  will  leave  $24,000,000  for  the  r^tof  it. 

Another  concern  from  the  State  of  Calif omia,  known  as  th^ 
Northern  California  Power  Co.  also—; — 

Mr.  SiNNOTT  (interposing).  What  inference  do  you  wish  to  draw 
from  those  facts} 

Mr.  Merrill.  Simply  that  land  which  is  worth  $1.25,  or  evei^  $10 
an  acre,  when  it  belongs  to  the  Government,  is  worth  a  great  deal 
more  wW  it  gets  into  private  ownerahip,  ,     \  ^  . 

Mr.  Raker.  But  all  this  land  in  there  is  in  private  ownership  ? 

Mr.  Merrill.  Unquestionablv;  I  do  not  see  that  that  effects  the 
fact.  The  simple  fact  is  that  the  corporation  did  not  pay  anything 
like  $1^00  an  acre  for  that  land.    That  is  the  point  I  was  malang. 

Mr.  Kaeer.  I  see. 

Mr.  Merrill.  But  they  issue  securities  upon  it  to  the  extent  of 
$1,000  an  acre.  And  the^r  are  expecting  the  consumers  of  power 
furnished  by  that  concern  in  the  State  cf  California  to  pay  interest 
on  the  $26,333,000,  and  it  is  this  speculative  land  value  that  they  are 
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all  so  eager  to  get,  the  diiference  between  the  $1.25  or  the  $10  or  the 
$50  per  aero  and  the  $1,000  per  acre. 

Mr.  Raker.  I  want  to  ask  this  question  in  connection  with  that: 
I  was  over  there  last  fall,  and  I  went  over  their  headquarters,  and  I 
saw  a  crowd  of  2,000  people  that  were  building  this  dam,  and  I  asked 
them  how  much  this  dam  cost 

Mr.  Merbill  (interposing) .  This  amount  does  not  include  the  dam; 
this  includes  only  the  land  and  water  rights. 

Mr.  Raker,  It  does  not  include  the  expenditures  for  the  dam?" 

Mr.  Merrill.  I  so  understand.  The  structures  are  not  included; 
just  the  land  and  water  rights. 

Mr.  Raker.  There  is  nothing  included  for  this  tunnel  that  they 
were  to  dig  1 

Mr.  Merrill.  I  so  understand  it. 

Mr.  Graham.  Did  the  public  utilities  commission  authorize  them 
to  issue  so  many  bonds  and  so  much  stock  ? 

Mr.  Merrill.  I  can  not  answer  that  question  offhand,  Mr.  Graham; 
I  have  taken  only  this  extract  from  the  decision  of  the  commission, 
but  it  is  my  recollection  that  the  commission  authorized  the  issuance 
of  the  $4,400,000  of  bonds  applied  for.  Presumably  the  twenty-six 
millions  in  bonds  and  stocks  were  issued  prior  to  tne  enactment  of 
the  public  utilities  law. 

Mr.  Raker.  Well,  how  much  money,  according  to  the  record,  did 
these  people  put  into  this  project? 

Mr.  Merrill.  I  do  not  know  whether  that  appeared  in  the  record 
or  not, 

Mr.  Raker.  Well,  it  would  have  to  appear  in  the  record  of  the 
hearing,  would  it  not  ? 

Mr.  Merrill.  It  does  not  appear  in  what  I  have  here  [indicating]. 

Mr.  Raker.  I  know;  but  it  would  have  to  appear  upon  the  hear- 
ings, so  as  to  enable  them  to  determine  the  question  wnether  or  not 
the  $26,000,000  of  bonds  were  based  upon  a  reasonable  value  of  the 
property.  And  I  think  this  committee  ought  to  have  that  informa- 
tion, in  justice  to  the  California  Commission. 

Mr.  Merrill.  Just  let  me  read  it.  The  testimony  was  to  the  effect 
that  the  cost  of  the  property  and  plant  aggregatedf,  on  December  1, 
1912,  $47,375,594.65,  which  sum  is  made  up  as  follows:  $14,640,682.15 
was  paid  for  construction,  $25,000,000  in  stocks  and  $1,333,000  in 
bonds  of  applicant  for  the  Big  Meadows  properties,  $151,912.50  cash, 
$2,500,000  stocks  and  $3,750,000  bonds  of  applicant  was  paid  for  the 
capital  stock  of  the  City  Electric  Co.  and  the  California  Electric 
Generating  Co. 

Mr.  Raker.  That  covers  it. 

Mr.  Merrill.  That  covers  it.  $25,000,000  in  stock  and  $1,333,000 
in  bonds  of  the  applicant  for  the  Big  Meadows  property. 

Mr.  Kent.  What  did  they  do,  ^et  up  a  subsidiary  company,  and 
then  buv  themselves  out,  with  their  stock  and  bonds. 

Mr.  Merrill.  I  believe  that  the  properties  of  the  Great  Northern 
Power  Co.  were  originally  acquired  by  the  Golden  State  Power  Co., 
the  Feather  River  Power  Co.,  and  the  Western  Power  Co.  of  California. 
The  properties  of  the  Feather  River  Power  Co.  and  the  Western 
Power  Co.  of  California  were  turned  over  to  the  Gr6at  Western  Power 
Co.  upon  its  organization  in  1906.  The  Great  Western  Power  Co. 
later  bought  out  the  rights  of  the  Golden  State  Co.    The  pro]>ertie8  of 
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the  Golden  State  Power  Co.,  which  appear  to  have  been  actually  pur- 
chased by  the  Great  Western  Power  Co.,  covered  certain  lands  and 
water  rights  at  and  above  Big  Bend  on  the  Feather  River.  The  Big 
Meadows  properties  were  originally  owned  by  the  Western  Power  Co. 
of  California.  Whether  any  money  was  actually  paid  over  for  these 
properties  other  than  the  $1,333,000  in  bonds  as  previously  given, 
or  whether  even  this  payment  was  anything  else  than  a  transfer  of 
securities  by  a  group  of  stockholders  of  the  Great  Western  Power  Co. 
to  themselves  as  stockholders  in  the  Western  Power  Co.  of  California, 
probably  had  nothing  whatever  to  do  with  the  amount  of  capitaliza- 
tion of  these  properties.  The  capitalization  was  doubtless  fixed  on 
the  expection  of  future  earnings,  as  is  the  customary  practice. 

Mr.  Kent.  The  ordinary  procedure  under  that  sort  of  scheme  is 
that  the  insiders,  a  certain  group  of  people,  buy  a  thing  for  what  it  is 
worth,  and  then  sell  it  to  themselves  for  its  capitalized  value,  and 
then  proceed  thereafter  to  milk  the  public  for  the  earnings  on  that  t 

Mr.  SiNNOTT.  And  that  is  all  a  fraud  on  the  stockholders. 

Mr.  Merrill.  The  proposition  in  connection  with  many  promoting 
schemes  is  to  get  all  tne  juice  out  of  the  orange  at  the  time  of  promo- 
tion, and  leave  the  pulp  for  the  people  who  come  in  afterwards. 

Mr.  Baker.  Well,  just  before  you  proceed  on  that  matter.  Except 
the  statement  that  you  have  there,  there  is  not  any  statement  that 
you  have  as  to  the  actual  cost  that  these  people  went  to  in  making 
their  investment  ? 

Mr.  Merrill.  It  is  stated  here  [indicating  paper]  as  $14,000,000. 
That  is  not  the  purchase  of  the  property.  The  $14,000,000  covers 
the  conHtruction.  It  does  not  cover  the  cost  of  those  properties,  the 
Big  Meadow,  or  the  land  or  water  rights.  That  is  covered  by  the 
$26,000,000. 

Mr.  Kent.  All  that  you  can  set  up  by  those  figures  is  the  absurdity 
of  a  cost  of  $26,000,000  for  that  land  and  those  water  rights,  without 
knowing  what  the  actual  cost  was  ? 

Mr.  Merrill.  That  ia.the  only  thing  I  cared  to  say — that  some  of 
these  $1.25  lands  are  pretty  valuable  when  they  get  into  private 
ownership. 

Mr.  Kent.  Is  there  any  way  by  which  this  committee  can  get  at 
what  the  company  paid,  by  communicating  with  the  Califorina  Com^ 
mission  ? 

Mr.  Merrill.  I  do  not  know. 

The  Chairman.  Is  the  commission  so  mild  mannered  that  they 
could  not  attack  those  figures  as  to  th^  cost  ? 

Mr.  Merrill.  They  have  not  that  reputation. 

Mr.  Sinnott.  Any  stockholder  could  attack  such  a  proposition  as 
that. 

Mr.  Merrill.  Mr.  Sinnott,  my  proposition  is  that  as  a  part  of  a 
going  concern,  under  the  expectation  of  future  earnings,  the  proper- 
ties are  probaolv  worth  that  much  for  the  purpose;  because  it  is  one 
of  the  biggest  developments  on  the  Pacific  coast.  When  it  is  com- 
pleted and  put  into  operation  at  the  ordinary  rate  of  return  for  power 
received  all  through  the  West,  that  company  could  earn  returns  on 
that  capital,  without  any  question. 

My  reason  in  presenting  figures  of  this  sort  is  not  to  show  that  neces- 
sarily there  has  been  fraudulent  action  here;  that  is,  not  fraud  as 
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ordinarily  meant,  but  to  show  the  ^eat  value  of  some  of  these  water- 
power  sites  which  we  have  been  told  were  worth  only  $1.25  an  acre. 

Mr.  Church.  Well,  I  understand  that  you  do  not  claim  that  these 
figures  were  accepted  as  a  baais  for  the  rates  to  be  charged,  but  only 
that  they  offered  them ) 

Mr.  Merrill.  I  can  not  state  that,  Mr.  Church,  witibout  reading 
the 

Mr.  Church  (interposing).  Well,  you  have  no  evidence  ihAt  the 
conmiission  in  California  accepted  that  estimate  of  value,  have  you  I 

Mr.  Merrill.  It  is  my  understanding  that  these  costs  were  pre* 
sented  in  a  hearing  for  the  approval  of  an  issue  of  bonds,  and  that 
was  probably  the  only  matter  oefore  the  commission. 

Mr.  Kent.  What  was  the  amount  of  bonds  that  were  issued  on 
that  property  ? 

Mr.  Merrill.  $1,333,000  of  bords  actually  issued. 

Mr.  Kent.  And  how  much  stock  ? 

Mr.  Merrill.  $25,000,000. 

(Mr.  Kent  submitted  the  following  tdegrams  for  the  record:) 

[Telegram.] 

Mat  8, 191^. 

Jom^  C.  ESHBLMAN,  '    "  *       ' 

*        Cftotfuutfi,  State  Railway  OominUriofi, 

San  FraneUep,  QU. 

With  aid  of  Secretary  Lane  we  are  making  a  fight  for  proper  control  of  va^r  VV^pf 
in  the  interests  of  the  people.  We  ajne  fighting  to  cut  out  the  element  of  uneamea 
iiicfement  at  the  time  of  expiratipn  of  the  leasee  we  may  make.  It  had  biten  alleged 
that  the  Great  Western  Power  Co.,  ot  California,  requested  of  yDur  c6nimi^bn  ^ 
recognition  of  cost  of  lands  puix^ha^  at  one  and  one-third  million  dollara  of  bondB» 
Dllui}  125.000,000  of  stock.  le  this  correct?  Will  your  conmaission  recognize  this  yalua- 
tion  as  a  basis  of  rate  making?  ^VDat  information  have  you  as  to  the  actyal  cost  ^ 
hjkdfi  under  this  project,  for  which  ^uch  stock  and  bond  recognition  is  asked?  Flea^ 
rash  answer  Government  rate  collect.        '      "^  '     " 

"•    •  "    ■  WnxuM  KxMT. 

8an  Francisco,  Cu..,  May  11, 19/4. 
Hon.  Wm.  Kent, 

Member  of  Ccngreu,  WaMngUm,  D.  C. 

Out  of  town  when  your  telegram  arrived.  Gre^it  Western  Powej  Co.  (y>p^yii^  for 
bonds  alleged  a?  part  of  evidence  of  value  that  it  had  jmid  for  Big  Meadows  I^nd^  and 
ng^ts  $1,333,000  in  bonds  and  125,000,000  in  stbck.  This  commission  does  liiot  look 
to  face  value  of  such  stock  land  bond  issues  in  fijung  value  of  properties,  but  looki 
to  the  properties  themselves.  The  commission  certainly  will  not  MSCQft&ize  face 
value  of  stock  so  issued  as  basis  of  rate  making.  We  have  not  at  hand  the  data  show- 
ing actual  cost  of  these  lands  to  the  present  time.  The  commission  dges  not  autliorize 
the  capitalization  of  water  rights  nor  %^  it  authorized  the  issues  of  stock  or  bonds 
on  public  utility  properties  over  and  above  reasonable  cost. 

John  M.  Ssrblman. 

Mr.  SiNNOTT.  What  would  be  your  remedy  for  such  a  situation  as 
you  have  described  ? 

Mr.  I^Iebrill.  My  remedy  for  that  situation  is  exactly  .the  remedy 
proposed  here  in  the  bill:  That  they  should  be  forbidcien,  as  far  as 
any  public  land  is  concerned;  to  capitalize  its  yalue  for  rate-making, 
or  for  any  other  purposes,  and  that  at  the  time  of  the  recapture, 
whether  it  comes  at  the  termination  of  the  lease  or  under  other 
conditions  and  earlier,  that  such  property  should  go  in  at  its  actual 
^x)st  and  not  at  its  inflated  valuation. 
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Mr.  Kbnt.  What  woifld  you  say  in  there— "Not  more  than  actual 
cost?" 

Mr.  Merbill.  "Actual  and  reasonable  cost;"  and  I  mean  by 
"reasonable"  that  the  transaction  should  not  be  fraudulent,  and  that 
it  should  be  a  bona  fide  sale,  not  a  recr^anization  sale, 

Mr.  Kent.  I  understand;  not  more  tnan  actual  cost? 

Mr.  Merbill.  Yes;  not  more  than  actual  cost,  determined  as  I 
have  previously  suggested. 

Mr.  Kent.  Because  they  might  set  up  these  fibres  as  being 
actual  cost,  and  therefore  it  would  be  safer  to  say  "Not  more  than 
actual  cost,"  so  that  we  would  have  a  chance  to  go  back  of  the 
returns  and  find  out  whether  there  was  fraud  in  ascertaining  the 
actual  cost  ? 

Mr.  Racer.  Let  me  ask  this  question  for  the  record:  Is  it  not 
the  fact  that  that  property  was  all  reserved  as  a  reservoir  site,  under 
the  Reclamation  Service,  and  that  it  was  abandoned  on  the  ground 
that  it  was  not  available  to  be  properly  handled  by  the  Government, 
as  an  economical  proposition  t 

Mr.  Merrill.  I  do  not  know.  It  would  be  quite  a  different  pro- 
position to  develop  the  Great  Meadows  Reservoir  Site  as  an  irriga- 
tion proposition,  from  what  it  would  be  to  develop  it  as  a  power 
proposition. 

Mr.  Raker.  Yes. 

Mr.  Merrill.  In  that  development  out  there  the  company  is 
enabled  to  regulate  the  flow  of  Feather  River  to  a  uniform  dicsharge 
of  2,500  second-feet,  and  to  drop  that  amount  of  water  through  a 
height,  as  I  recc  Uect  it,  of  about  3,500  feet. 

Mr.  Raker.  Yes. 

Mr.  Merrill.  And  to  develop  between  300,000  and  500,000  horse- 
power; and  it  will  be  an  extremely  cheap  development  when  it  is 
completed — cheap  per  horsepower. 

Mr.  SiNNOTT.  Is  there  anything  in  the^  bill  incorporating  your 
idea  as  to  regulation  of  this  overcapitalization  ? 

Mr.  S^ERRiLL.  There  is  one  thing  that  I  wish  to  surest,  to  be 
added  to  the  bill  later,  to  cover  one  feature,  in  addition  to  what  is  in 
the  bill  now. 

I  might  add,  as  one  other  example,  that  in  proceedings  before  the 
same  railroad  commission  of  California,  the  Northern  California 
Power  Co.  presented  a  valuation  of  its  property  of  $20,000,000j  and 
I  will  quote  from  the  decision  in  that  base: 

Careful  questioning  elicited  the  fart  that  there  had  never  ]?one  into  this  property 
more  than  a  little  over  $11,000,000.  The  money  acquired  from  the  sale  of  both  stockA 
and  bonds  was  definitely  determined  to  )>e  cloee  to  this  figure.    *    *    » 

In  rcjiponae  to  int^uiries  as  to  ^ho  source  of  the  value  of  $10,000,000  or  $11,000,000, 
which  it  was  urged  the  present  value  of  the  property  has  in  it  over  the  original  cost, 
it  was  urged  that  this  difference  was  representea  by  the  water  rights  of  the  company. 

This  meant,  in  that  p^,rticular  case,  approximately  $200  a  horse- 
power for  its'  water  rights,  which  had  cost  it,  if  it  was  an  original 
applicant  to  the  State  of  California,  a  filing  fee  of  anywhere  from  SI 
to  $10.  Of  course  no  one  can  say  how  many  people  got  a  rake  oflf 
frojn  the  original  appropriator  up  through  to  the  corporation. 

I  cite  those  cases,  Mr.  Chairman,  as  examples  of  what  is  done  with 
public  property,  whether  it  be  the  j)roperty  of  the  Federal  Govern- 
ment, or  the  property  of  the  State,  in  relation  to  capitalization  for 
rate-fixing  purposes,  and  for  purposes  of  sale. 
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I  might  cite  one  other  example,  the  Big  Creek  project  of  the  Pa- 
cific Light  &  Power  Corporation.  As  far  as  its  reservoir,  conduits, 
and  power  houses  are  concerned,  it  is  practically  entirely  on  public 
land,  in  the  Sierra  National  Forests.  The  water  rights  and  the  orig- 
inal permits  from  the  Federal  Government  were  taken  out  by  an 
individual,  and  were  later  transferred  to  the  Pacific  Light  &  Power 
Corporation,  in  exchange  for  which  the  corporation  issued  to  the  in- 
dividual $600,000  of  its  common  stock. 

I  cited  to  you  this  morning  the  fact  that  the  city  of  San  Francisco 
was  held  up  for  approximately  $600,000  for  the  water  rights  and 
Federal  easements,  held  by  others  in  the  Stanislaus  National  Forest 
in  California,  on  Cherry  and  Eleanor  creeks. 

I  think  these  examples  are  sufficient  to  show  that,  whatever  may 
be  the  value  assigned  to  these  properties,  lands  and  water  rights, 
while  in  the  public  hands,  they  become  extremely  valuable  when  a 
public  utility  corporation  owns  them. 

Mr.  Stillwell,  in  his  testimony  before  the  committee,  stated,  as  I 
recollect,  that  if  grantees  of  the  Government  were  limited  to  the 
actual  cost  of  this  appreciable  property  at  the  time  of  recapture,  it 
would  be  necessary  for  them— or  in  any  event,  they  would  probably 
exercise  the  right— to  amortize  out  of  earnings  during  the  pendency 
of  the  lease  what  they  believed  to  be  the  difference  between  the  actual 
cost  and  the  real  value  of  those  properties  as  part  of  a  going  business. 

My  answer  to  that  is  this:  If  there  is  no  public  utility  regulation, 
they  can  do  it;  but  if  there  is  public  utility  regulation  and  this  bill 
is  properly  drafted,  they  can  not  do  it,  because  no  public  utility  com- 
mission yml  allow  a  return  on  properties  that  do  not  exist. 

I  do  not  believe  it  is  necessary  to  discuss  that  second  division,  of 
nonappreciable  property,  which  covers  structmres  built  either  on  pub- 
lic or  private  land.  Whether  y#u  take  them  over  at  *' actual  cost,** 
ii  order  to  protect  the  permittee  in  his  real  investment,  and  then  re- 
duce the  cost  by  the  amount  which  the  property  has  depreciated,  or 
whether  you  pay  the  actual  value  at  the  time  they  are  taken  over,  I 
think  is  inrnaaterial.  « 

Mr.  Thomson.  The  two  methods  would  not  be  far  apart,  because 
this  is  property  that  is  not  subject  to  appreciation  ? 

Mr.  Merrill.  It  is  not  subject  to  appreciation,  and  there  is  no  un- 
earned increment  connected  with  it. 

In  relation  to  a  question  which  Mr.  Sinnott  asked  a  short  time 
ago,  I  will  say  that  this  bill  does  not  prohibit,  as  I  read  it,  the  cap- 
italization of  these  appreciable  properties,  lands  and  water  rights, 
whether  they  be  private  lands,  or  lands  of  the  public,  for  the  pur- 
poses of  securing  revenue  during  the  pendency  oi  the  lease. 

Reverting  to  that  valuation  whicn  was  placed  on  the  property 
of  the  Great  Western  Power  Co.  of  $26,000,000,  and  assuming  that 
under  the  provisions  of  your  bill,  at  the  time  that  that  property  is 
taken  over,  they  shall  turn  it  over  to  you  at  $1 ,000,000  or  wnatever 
may  have  been  the  real  cost.  Yet  if  during  the  50  years  that  the 
lease  is  in  effect  you  allow  that  company  to  earn  interest  and  divi- 
dends on  that  capitalization,  you  will  have  permitted  them  in  the 
period  of  50  years  to  turn  over,  if  interest  and  dividends  aggregate 
6  per  cent,  the  original  capitalization  three  times.  That  is,  Qiey 
will  have  taken  out  in  earnings  on  that  inflated  capitalization 
$75,000,000.    It  does  not  make  so  much  difference  whether  they 
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get  tihe  additional  $25,000,000  in  the  end,  as  whether  they  are  to  get 
the  S75,000,000  during  the  pendency  of  the  lease  by  overcapitaliza- 
tion for  ratOKmaking  purposes. 

Therefore  I  think  there  should  be  a  specific  provision  in  the  bill 
that,  in  consideration  of  the  fact  that  these  properties  are  to  be 
taken  over  at  cost  at  the  termination  of  the  lease,  they  should  be 
considered  at  cost  value  for  rate-making  purposes  during  the  pendency 
of  the  lease.  There  is  no  reason  why  you  should  do  the  one  and  not 
do  the  other. 

The  Chairman.  Well,  there  again  you  would  ^et  into  the  propo- 
sition of  having  the  Federal  Government  directmg  the  State  rate- 
fixing  board  as  to  what  their  basis  of  determination  should  be  and 
you  would  get  into  trouble  there,  would  you  not? 

Mr.  Merrill.  Then  I  would  limit  it  in  any  event  to  the  extent 
that  the  Federal  Government's  authority  goes;  so  that  as  far  as  the 
ri^t  that  the  Federal  Government  grants  is  concerned  and  on  the 
basis  of  stlch  grant  they  could  not  appear  before  a  public  utilities 
commission  with  this  additional  valuation. 

I  am  not  entirely  clear  as  to  just  what  the  wording  of  such  pro- 
vision should  be. 

The  Chairman.  I  understand;  we  can  get  Mr.  Finney,  of  the 
Department  of  the  Interior,  to  draft  such  a  provision  if  we  decide  to 
incorporate  it. 

But  I  was  trying  to  get  at  the  Question  of  the  advisability  of  it. 
I  can  see  where  it  would  be  advisable — or  at  least  it  would  look  so  to 
me — for  the  purpose  of  keeping  out  watered  stock  and  for  the  pur- 
pose of  preventing  them  from  defrauding  Oxe  public  with  watered 
stock,  with  pure  water — I  can  see  why  the  Secretary  might  weD  take 
that  into  consideration  in  anything  that  he  had  to  do  with  fixing 
of  rates;  but  it  seems  to  me  as  if  yau  were  getting  on  to  rather  close 
and  doubtful  ground  in  attempting  to  give  a  direction  to  the  State 
board  as  to  what  their  basis  of  calculation  ^ould  be. 

Mr.  Merbill.  No,  I  would  not  do  that,  Mr.  Chairman.  If  it 
were  limited  to  that,  I  would  make  the  grant  in  such  a  way  that  they 
could  not  set  up  under  the  authority  of  the  grant  a  capitalization 
in  excess  of  cost. 

The  Chairman.  Well,  we  could  put  something  in  the  lease  to 
prevent  that. 

Mr.  Merrill.  Yes;  you  could  put  something  in  the  lease  to  pre- 
vent that. 

Mr.  Raker.  In  other  words,  they  would  never  get  anv  benefit  on 
the  increase  of  the  value  of  the  land  that  they  bought  from  private 
individuals. 

Mr.  Merrill.  Not  so  far  as  the  securing  of  that  value  is  dependent 
upon  the  Federal  lease. 

Mr.  Raker.  In  the  same  way  as  their  right  of  way,  and  all  other 
property  that  they  might  put  up  above  that,  would  be  treated. 

Mr.  Merrill.  Yes. 

Mr.  Raker.  Well,  that  is  diflFerent  from  every  other  method  of 
dealing  with  such  propositions  in  existence  to-day,  is  it  not? 

Mr.  Merrill.  Yes.  You  asked  a  question  of  one  of  the  witnesses 
here  the  other  day,  if  I  remember  correctly,  whether  there  was  any 
reason  why  a  dinerent  rule  should  be  advanced  in  handling  these 
things  under  Federal  jurisdiction  than  the  rule  followed  imder  the 
State  jurisdiction  t 
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Mr.  Rakbb.  Yes. 

Mr.  Merrill.  Of  allowing  these  speculative  values  to  be  set  up  in 
rate-makinff  proceedings;  and  I  answer  you,  No  with  this  qualiifica. 
tion,  that  there  is  no  reason  why  the  State  should  do  it,  except  that 
they  havi9  gotten  into  the  habit  of  doing  it,  and  under  the  present  law 
they  must  do  it. 

Mr.  Razer.  Well,  that  would  give  every  other  man  who  is  dealing 
in  improving  land  and  other  property  a  chance  to  get  the  benefit  of 
the  increased  value;  but  the  man  who  is  dealing  in  the  water-rights 
proposition—  developing  hydroelectric  energy,  rather  upon  any  part 
of  tne  pubUc  domain — or  using  any  part  of  the  public  diomain,  would 
not  have  the  right  to  get  the  same  benefit  t 

Mr.  Merrill.  My  position  in  respect  to  that  is  just  the  same  as  far 
as  the  State's  end  is  concerned — ^wnen  it  is  only  a  State  matter  and 
when  Federal  lands  are  not  involved  at  all.  I  disagree  entirely  with 
the  theory  that  a  public  utility,  acting  as  an  agent  of  the  public, 
should  have  any  authority  to  earn  returns  on  anything  other  than 
its  actual  investment.  I  would  give  a  fair  return; Tlould  give  a 
Hberal  return  on  every  dollar  honestly  put  into  the  property;  but  I 
would  stop  there — ^whether  it  is  a  right  granted  by  the  Federal  Gtov- 
brtiment,  or  whether  it  is  a  right  granted  by  the  State. 

The  whole  theoiy  of  the  right  oieminent  domain,  as  exercised  by  a 
public  utility  corporation,  is  that  it  is  acting  in  behalf  cf  the  public 
and  for  a  puolic  purpcse.  In  my  opinion  it  is  an  unconscicnable  situ- 
ation that  a  public  utility  corporation,  taking  that  sovereign  power 
of  the  State  and  using  it  in  that  way,  may,  as  soon  as  it  secures  the 
property,  turn  around  and  say: 

JPrum  now  on  this  is  merely  a  private  business,  and  from  now  on  I  can  set  up  anything 
I  regard  as  a  reasonable  viilue. 

Mr.  Raker.  No;  I  am  not  trying  to  get  at  that  at  all.  I  am 
taking  the  other  proposition,  tnat  the  property  trken  from  the 
Federal  Government  for  this  lease,  which  would  oe  in  substance  the 
same  as  exercising  eminent  domain  in  a  State,  becaase  the  party  is 
developing  hydroelectric  energy,  you  shut  off  any  possibility  of 
enhanced  value  to  the  remaining  land,  that  he  may  buy  rij^hts  of 
way  over,  or  where  he  may  buy  the  land  itself;  in  fact  all  other 
property  that  he  may  buy;  and  his  neighbor,  right  beside  him,  you 
give  him  the  chance  to  buy  land  immediately  adjoining,  and  then, 
because  the  man  who  is  running  the  hydroelectric  plant,  dovelopea 
that  community,  you  allow  the  adjoinuig  man  to  make  large  sums 
of  money  upon  the  increase  of  value,  but  the  man  who  is  actually 
increasing  the  value  you  give  him  no  such  right. 

Mr,  Merrill.  Do  you  mean  that  the  owner  of  the  adjoining 
property  is  another  public-utility  concern  ? 

Mr.  Raker.  No;  a  private  individual. 

Mr.  Merrill.  Well  there  is  where  I  draw  the  clear  line  of  distinc- 
tion between  them.  The  public-utility  man  is  acting  as  the  agent  of 
the  public  in  his  business.  He  has  used,  in  effect,  if  not  in  fact^  the 
sovereign  power  of  the  State  to  get  that  property.  He  has  either 
taken  it  under  actual  condemnation  proceedings  or  he  has  taken  it 
under  the  shadow  of  condemnation  proceedings. 

Mr.  Raker.  Well  the  States  do  not  use  the  same  method  in  deal- 
ing with  property  that  he  owns  which' lie  obtained  outside  of  con- 
demnation proceedings,  do  they? 
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Mr.  Merrill.  The  manner  of  valuation  does  not  depend  uJ)on  the 
method  or  acquisition. 

Mr.  Raker.  Now  id  not  the  Government  assuming  to  establish  a 
new  theory,  a  new  condition,  in  the  public-land  States^  which  it  has 
never  attempted  to  exercise  in  any  other  State  ? 

Mr.  Fergusson.  Let  us  ask  these  questions,  Mr.  Raker,  when. we 
come  to  corsider  the  bill  In  the  committee;  let  us  get  Mr.  Merrill's 
general  suggestions  now.     Pardon  me  for  interrupting  you. 

Mr.  Raker.  I  was  asking  Mr.  Merrill  whether  in  His  opinion,  in 
any  of  the  Eastern  States  they  have  that  theory  at  all  ? 

Mr.  Merrill.  So  far  as  I  know  the  proposition  to  limit  to  actual 
cost  the  valuation  that  may  be  placed  on  land  taken  by  condem- 
nation is  a  new  matter,  ^d  I  think  it  is  by  all  means  the  most 
important  feature  to  be  considered  in  this  bill. 

Mr.  Johnson.  That  may,  however,  be  a  rule  that  is  not  applicable 
to  other  pubUc  utility  agencies.  For  instance,  a  railroad  or  any  other 
corporation  which  may  have  exercised  a  right  of  eminent  domain  to 
secure  a  right  of  way  does  not  necessarily  lose  the  appreciation  in 
value. 

Mr.  Merrill.  They  do  not. 

The  Chairman.  But  they  take  a  fee  title  to  the  property,  do 
they  not  ? 

Mr.  Merrill.  They  do  not  lose  it;  but  my  opinion  is  that  they 
should. 

Mr.  Johnson.  Would  you  make  an  exception  of  this  case  ? . 

Mr.  Merrill.  No;  I  would  apply  the  rule  in  the  case  of  all  public 
utilities.  I  would  say  that  aU  public  utilities,  from  the  fact  that  thej 
are  tie  agents  of  the  pubUc  and  that  they  use  the  sovereign  power  of 
ihe  State  to  get  this  property,  eidier  directly  or  indirectly,  should 
not  be  enabled  to  turn  about,  raise  the  valuation  100  or  300  or  1,000 
per  cent,  and  earn  returns  upon  that.  I  do  not  believe  it  is  neces- 
sai^,  Mr.  Chairman,  for  me  to  add  anything  further  to  this. 

I  think  the  statement  that  Secretary  Lane  made  before  this  com- 
mittee a  day  or  two  ago  "states  the  facts  and  the  situation  as  clearly 
fts  anybody  can  state  them.  I  thoroughly  agree  with  his  attitude  on 
this  proposition. 

I  may  add  just  one  thing  more,  in  relation  to  the  question  that  you 
asked  a  moment  ago :  I  believe  tiiat,  in  all  probability,  the  only  cer- 
tain way  by  which  you  could  prevent  the  capitalization  of  the  private 
lands  in  the  power  site  for  rate-making  pnrpos.'^s  during  the  pendencj 
of  the  lease,  would  be  for  the  Government  to  purchase  those  lands  at 
the  outset,  and  thereafter  hold  them. 

The  Chairman.  Will  you  please  state  that  again;  I  did  not  quitls 
imderstand  that. 

Mr.  Merrill.  The  only  way  would  be  for  the  Government  itself; 
at  the  time  of  issuing  the  lease,  or  on  a  definite  date  thereafter,  to 
purchase  from  the  lessee  the  private  properties — the  appreciable 
properties,  land  and  water  right,  at  cost,  and  hold  them. 

The  Chairman.  There  is  no  way  by  which  you  can  get  the  Qbv- 
emment,  durirg  the  pendency  of  that  lease  to  buy  that  land. 

Mr.  Merrill.  Well,  I  simply  said  that  I  thought  that  was  the  only 
manner  in  which  you  could  tie  it  down  certainly. 

The  Chairman  And  that  is  impracticable  and  could  not  be 
done. 
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Mr.  Merrill.  I  had  made  a  suggestion  earlier  this  morning,  that 
itmight  be  handled  in  thefollowing  manner:  That  the  permittee  should 
deed  to  the  Government,  on  the  acceptance  of  the  lease,  the  title  to 
ttie  Iand|  and  that  it  might  be  further  provided  that  anv  rentals  that 
might  be  fixed  under  the  bill  should  be  used  to  liqtdaate  that  first 
cost  and  the  interest  thereon;  and  if  there  was  any  unpaid  balance 
remaining  at  the  end  of  the  period,  it  should  be  paid  to  the  lessee. 

The  Celairman.  Well,  that  will  not  work.  How  could  the  operator 
afford  first  to  pay  the  money  out  of  his  pocket  for  the  land,  and  then 
at  once  deed  away  the  land,  which  woula  be  his  security  for  borrowing 
money  for  operating  it,  expecting  to  get  it  back,  or  hopeful  of  getting 
it  back  sometime  in  the  future  ?  It  would  require  sucn  an  enormous 
amount  of  capital  to  buy  the  land,  and  then  deed  away  all  the  security 
on  which  he  could  borrow  money  to  finance  his  project,  that  it  seems 
to  me  that  your  boat  would  capsize  at  the  start,  under  that  arrange- 
ment. 

Mr.  Merrill.  I  am  not  recommending  it  at  this  time.  But  in 
order  to  make  it  sure,  you  might  have  to  do  something  of  the  sort. 
Probably  the  only  thing  that  you  can  do  under  present  circumstances, 
or  the  only  thing  it  would  be  advisable  to  do,  is  to  provide  in  the  lease 
that,  so  far  as  me  Federal  lands  are  concerned,  they  shall  never  be 
capitalized  at  any  time  for  rate  making  or  for  other  purposes. 

Tlie  Chairman.  I  agree  with  that — although,  I  do  not  know  about 
"For  rate  making  purposes."  I  fear  you  may  ffet  into  trouble  with 
the  States  on  that  proposition.  But  I  am  heartily  in  favor  of  holding 
them  down  on  capitalization. 

Mr.  Ferotjssen.  Why  could  not  the  Federal  Government  require 
the  man  who  wanted  to  get  the  franchise,  or  the  water  power  right,  to 
ascertain  what  the  lands  were  worth  that  he  would  need  for  this 
whole  project,  and  let  the  Government  condenm  it  in  the  first  instance 
and  then  your  rule  of  not  capitalizing  the  unearned  increment,  so  to 
speak,  would  apply  to  all  of  it  and  every  part  of  it  ? 

The  Chairman.  I  think  the  same  oojection  would  apply  to  your 
suggestion  as  to  Mr.  MerriU's.  The  Government  can  hardly  be 
inauced  to  appropriate  enough  money  to  pay  the  salaries  of  its  omcers 
and  the  necessary  expenses  of  the  Uovei-nment.  And  I  can  hardly 
conceive  that^  because  some  man  has  a  fancy  passing  through  his 
head  that  he  is  going  to  get  a  power  plant  in  motion,  that  the  Gov- 
ernment -  with  the  Appropriation  Committee,  headed  by  Mr.  Fitz- 
{jerald — would  appropriate  enough  money  to  pay  for  any  additional 
and.  It  is  impossible  to  get  them  to  appropriate  for  the  land  that 
they  need  for  their  own  use,  without  attempting  to  get  them  to  appro- 
priate money  to  buy  other  land. 

Mr.  Raker.  I  would  Uke  to  ask  this  question,  Mr.  Merrill:  Your 
statement  relative  to  this  charge,  and  as  to  the  question  of  allowing 
the  increase  of  value  of  property  and  rights  obtained  in  connection 
with  the  lease  obtained  from  the  Government,  would  only  apply  to 
hydroelectric  power? 

Mr.  Merrill.  It  would  only  apply  under  this  bill,  jes.  But  as 
far  as  a  statement  of  general  principles^  to  cover  the  taking  and  using 
of  property  for  public  utiUty  purposes  is  concerned,  I  thiii  it  should 
apply  to  all  public  utilities. 

Mr.  Raker.  Let  me  take  an  illustration:  Suppose  a  man  had  ob- 
tained a  fair-sized  tract  of  land,  and  there  were  a  number  of  neigh- 
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bors  surrounding  him  who  had  no  water  for  irrigation;  suppose  he 
went  back  in  the  mountains  and  built  a  ditch  to  divert  the  water  to 
this  land,  and  in  doing  so  he  had  to  cross  the  Government  land  to 
obtain  a  right  of  way.  Now,  would  you  charge  him,  or  say  to  him 
that  he  should  not  obtain  any  value  over  and  above  the  value  at  the 
time  he  obtained  the  right  of  way,  for  the  land  that  he  owned  within 
the  territory  that  he  was  going  to  irrigate  ? 

Mr.  Merrill.  I  think  we  have  misunderstood  each  other.  Judge 
Raker,  in  relation  to  that. 

Mr.  Raker.  Very  well. 

Mr.  Merrill.  As  far  as  anj^  action  from  the  Federal  Government 
is  concerned,  I  confined  it  strictly  to  the  hydroelectric  power  prop- 
osition. 

Mr.  Raker.  Yes. 

Mr.  Merrill.  What  I  said  afterwards  was  in  relation  to  the  general 
principle  that  a  State  should  adopt  in  handling  pubUc  utihty  prop* 
erties  within  the  State— which  is,  of  course,  outside  of  the  question 
before  this  committee.  The  example  which  you  give  and  the  ques- 
tion which  you  ask  relates  not  to  a  public  utility  enterprise  but  to  a 
private  enterprise.  Or,  if  your  question  assumes  that  the  man  who 
builds  the  ditch  is  to  go  into  the  business  of  supplying  water  geniBraUy 
to  all  applicants,  thereby  becoming  a  public  utility,  even  then  it  is 
applicable  only  to  the  land  occupied  by  the  ditch,  and  in  no  senile 
applicable  to  the  land  which  he  irrigates  as  a  rancher.  That  land  is 
not  devoted  to  a  public  use. 

There  is  one  otner  thing  that  I  think  the  committee  may  well  take 
into  consideration,  and  that  is  whether  or  not  it  is  desirable  to  provide 
for  the  purchase  of  these  properties  during  the  pendency  of  the  lease. 

Of  course  it  goes  without  saying — or,  at  least  I  assume  that  it 
does — that  the  Federal  Government  could  at  any  time,  for  public 
puiposes,  take  over  these  properties,  although  not  imder  this  rule. 

Mr.  La  Follstte.  What  is  that? 

Mr.  Merrill.  But  not  under  this  rule.  If  taken  over  during  the 
pendency  of  the  lease,  under  condemnation  proceedings,  the  ordinary 
rules  of  procedure  under  ordinary  condemnation  proceedings  woula 
apply.  I  assume  that  the  Federal  Government  has  at  any  time 
the  right  of  eminent  domain  over  any  property  that  it  needs  for 
public  purposes,  but  the  State  and  municipality  mi^ht  not,  and 

I)robabIy  would  not^  because  some  part  of  the  properties  would  be 
ocated  on  the  pubhc  lands  of  the  United  States. 

Hence  the  question  arises,  and  I  present  it  to  the  committee  for 
its  consideration,  whether  it  is  not  advisable,  under  proper  condi- 
tions, to  provide  for  the  purchase  of  these  properties,  and  the  private 
lands  in  connection  therewith,  by  a  State  or  a  municipality  before 
the  lease  expires.  If  that  is  done  I  do  not  believe  it  should  be  pur- 
chased under  the  rule  provided  in  this  bill  without  modification. 
My  suggestion  would  be,  if  a  provision  for  purchase  during  the  pend- 
ency of  the  lease  should  be  put  into  the  bill,  that  in  addition  to  the 
value  as  prescribed  under  this  rule  there  should  be  a  sliding  bonus 
scale,  or  that  the  properties  should  be  taken  over  under  the  ordinary 
rule  of  valuation  in  condemnation  proceedings. 

Mr.  Kent.  If  taken  prior  to  the  expiration  of  the  grant  ? 

Mr.  Merrill.  If  taken  up  prior  to  the  expiration  of  the  grant. 
And  if  a  bonus  were  provided  I  would  suggest  this  figure:  You  are 


474  WATBB  POWEB  BILL. 

granting  the  lease  for  50  years.  If  it  is  taken  over  during  the  first 
year  I  would  give  a  50  per  cent  bonus  over  the  value  as  prescribed 
m  the  bill,  ana  I  would  out  the  bonus  1  per  cent  for  each  year  thercr- 
after — or  some  figuras  similar  to  these. 

The  only  reason  for  providing  anything  of  the  sort  is  that  it  may 
be  extremely  desirable,  in  some  instances,  before  the  50  years  have 
expired,  for  a  State  or  a  municipality  to  take  this  property  over. 
It  could  be  done  only  under  specific  authority  of  Congress,  and 
under  the  ordinarv  rules  of  condemnation,  if  tne  bill  remains  un- 
changed. 

Mr.  Kent.  You  are  aware  of  the  Chicago  Traction  cases  ? 

Mr.  Merrill.  Yes. 

Mr. Kent.  It  was  provided  in  the  Chicago  Traction  leases  that 
if  the  property  was  taken  over  by  the  city  prior  to  the  expiration  of 
the  20-year  grant  every  cent  of  money  invested  should  be  recognized 
with  10  per  cent  profit? 

Mr.  Merrill.  Ye^. 

Mr.  Kent.  And  that  if  they  took  the  property  over  to  turn  it  over 
to  another  lessee  it  should  be  taken  over  with  a  recognized  profit  of 
20  per  cent? 

Mr.  Merrill.  Yes. 

Mr.  Kent.  Well,  do  you  not  think  that  a  50  per  cent  bonus  would 
be  pretty  high  ? 

Mr.  Merrill.  Only  for  this  reason,  Mr.  Kent:  I  would  put  it  so 
high  in  the  early  years  of  the  lease  that  if  the  property  of  the  per- 
mittee wore  taken  away  he  would  have  time  to  adjust  his  business 
and  make  a  new  investment  and  get  started  again  without  any  loss 
whatever.  Whether  the  figure  that  I  mentioned  would  do  that  or 
not  I  am  not  sure;  T  gave  it  rather  as  a  suggestion.  But  certainly, 
if  anything  of  the  kind  is  provided,  we  would  either  allow  a  bonus 
sufficient  to  reasonably  protect  the  lessee,  or  we  should  provide  that 
the  properties  may  be  taken  over  only  under  the  ordinary  rules  of 
conaomnation. 

Mr.  Kent.  The  ordinary  rules  of  condemnation  provide  for  taking 
it  at  the  going  values? 

Mr.  Merrill.  The  going  value  and  the  franchise  value.  There 
would  be  a  franchise  value,  and  a  considerable  one,  depending  upon 
how  long  the  lease  still  had  to  nm.  The  ordinary  rules  of  condem- 
nation would  provide  for  the  fair  value  of  the  property  used  in  the 
business  at  the  time,  and  would  take  into  consideration  the  intangi- 
ble values,  such  as  going  value  and  franchise  value,  as  well  as  appre- 
ciation in  Value  of  lands,  water  rights,  etc. 

Possibly  the  wisest  course  to  pursue,  if  the  right  were  given  to  take 
over  during  the  pendency  of  the  lease,  would  be  to  determine  values 
according  to  the  ordinary  rules  of  condemnation  and  to  take  action 
in  the  courts.  No  investor,  under  this  bill,  could  properly  object  to 
that;  because  if  he  did  not  occupy  public  lands  he  would  be  subject 
to  that  rule  at  all  times.  I  would,  of  course,  not  make  any  provbion  of 
that  nature  applicable  in  any  State  in  which  the  municipalities  would 
not  have  the  right  of  condemnation  if  the  lands  were  not  public  landa. 

Mr.  SiNNOTT.  Well,  if  it  will  not  interrupt  you,  I  would  like  to  ask 
this:  What  are  the  properties  which  may  be  taken  over  under  the 
language  of  section  5  of  the  bill?  They  are  ''properties  which  are 
dependent,  in  whole  or  in  part,  for  their  usefulness  on  the  continuance 
of  the  lease  herein  provided  for,"  and  so  on. 
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Now,  what  properties  would  come  under  that  classification? 

Mr.  Merrill.  Ibere  would  come  under  that  classification  all  prop- 
erties whose  value  would  be  reduced  if  the  remainder  were  taken 
away.    I  had  intended  td  say  just  a  word  about  that. 

Mr.  SiNNOTT.  You  are  going  into  that  question,  are  >pu  ? 

Mr.  Merrill.  I  would  not  have  done  so  had  you  not  called  my 
attention  to  it. 

Mr.  SiNNOTT.  Well,  I  did  not  want  to  inten*upt  you,  of  course. 

Mr.  Merrill.  I  doubt  the  advisability  of  requiring  under  the  UH 
that  all  that  propertv  should  be  covered.  I  would  make  it  optional 
with  the  lessee  when  ne  took  out  the  lease  to  state  at  that  time  whether 
in  tLe  event  of  purchase  by  the  Government  he  wanted  the  whole  prop- 
erty from  end  to  end  taken  or  only  a  part  of  it  taken. 

The  Chairman.  A  unit  ? 

Mr.  Merrill.  Yes;  a  imit  taken.    And  the  unit  that  I  would  re- 

auire  to  be  taken  under  any  circumstances  would  be  what  vou  may 
enominate  '*the  power  site";  that  is,  the  lands  occupied  by  reser- 
voirs, by  conduits,  and  by  power  plants. 

The  Chairman.  You  are  clear  that  you  would  make  that  the  unit) 

Mr.  Merrill.  Yes;  and  I  am  inclined  to  believe  that  in  general  I 
would  add  also  the  primary  transmission  system.  Then,  if  the  per- 
mittee says  at  the  time  of  making  his  lease,  '^I  would  prefer  to  have 
it  cut  apart  and  taken  in  part,''  we  will  say,  ''We  will  take  it  only  in 
part,  provided  the  part  contains  the  whole  power  site."  If  the  per- 
mittee says  at  the  time  of  taking  the  lease,  ''I  will  be  unprotjBcted  if 
all  the  property  is  not  taken  when  that  part  under  lease  is  taken," 
the  lease  should  include  all  the  pron^rty. 

I  would  leave  it  optional  with  tne  lessee  under  agreement  maiie 
with  the  Secretary  prior  to  the  issuance  of  the  lease. 

I  may  add  that  we  have  a  somewhat  similar  provision  in  the  pei> 
mita  that  have  been  issued  by  the  department.  In  one  case  which 
came  up  recently,  the  Montana  Power  Co.,  in  Montana,  the  lease 
covers  only  a  reservoir  site,  and  there  are  six  power  plants  dependent 
upon  it.  The  lease  has  a  provision  similar  to  the  one  here  in  the  bill 
aUowixig  purchase  by  mumcipalities  or  by  the  State 

Mr.  SiNNOTT  (interposing).  Mr.  Merrill,  is  it  not  very  hard  to  con- 
ceive of  any  property  which  woiild  have  any  relation  with  the  Ooy- 
emment's  property,  which  would  not  suffer  hy  the  severance  of  thai 
relation,  provided  the  Government  bad  contrcd  of  the  hydroelectric 
power  in  that  section  ?  Then  the  power  companv  would  have  to 
resort  probably  to  some  other  source  of  power,  whicn  would  probably 
be  mote  expensive  I 

Mr.  Merrill.  This  case  that  I  was  just  citing  illustrates  that.  A 
reservoir  only  was  concerned,  but  that  reservoir  supplies  water  to 
these  six  power  plants  down  llie  Madison  and  Missoun  Rivers.  The 
general  terms  drtfted  in  the  lease  were  practically  the  saine  as  these 
m  here  [indicating].  The  company  said  that  it  di&  not  desire  to  haye 
a  provision  like  that  covering  all  its  properties;  that  it  wished  to  have 
it  confined  to  the  reservoir  only;  and  we  issued,  or  will  issue,  the 
permit  confining  the  right  of  condemnation  by  the  State  or  munici- 
pality, under  practically  the  same  rule  as  is  in  the  bill,  to  that  reser- 
voir only,  on  the  cordition  that  the  company  will  not,  in  any  pro- 
ceeding lor  fixing  the  value  under  that  rule,  set  up  any  claim  for  con  • 
sequential  damages  for  severance  of  that  reservoir  from  the  remaining 
property. 
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Mr.  SiNNOTT.  But  this  rule  in  the  bill  would  be  a  statutory  rule, 
and  not  subject  to  any  change;  it  would  be  rigid? 

Mr.  Mebbill.  Yes. 

Mr.  SiNNOTT.  It  would  have  to  be  complied  with  ? 

Mr.  Mebbill.  It  would  have  to  be  complied  with;  but  you  could 
provide  in  the  statute  for  fixing,  at  the  time  the  lease  was  issued,  the 
property  that  should  be  affected  by  the  rules. 

I  am  mclined  to  think  it  would  be  very  desirable.  Take,  for  exam- 
ple, one  of  those  concerns  out  thiare  in  CaUfomia.  Take  for  example, 
the  Pacific  Gas  &  Electric  Co.,  with  a  property  valuation  of  some- 
thing over  $100,000,000.  One  power  plant  in  that  system  could^be 
taken  away  without  serious  damage,  ir  proper  value  was  paid  for  it. 
It  is  absolutely  certain — or  as  near  certain  as  one  need  state — that  a 
provision  which  required  purchase  of  the  entire  system  could  never 
DC  invoked,  agamst  a  system  as  large  as  that,  by  aiiy  State  or  munici- 
pality. 

I  present  this  matter  merely  for  your  consideration,  Mr.  Chairman, 
in  order  that  the  committee  may  determine  whether  it  desires  to  have 
anv  such  provision  in  the  bill. 

Mr.  SiNNOTT.  Well,  if  the  Secretary  were  to  exercise  that  discretion, 
would  we  not  have  to  make  some  change  in  the  bill  ? 

Mr.  Mebbill.  You  would  have  to  make  some  change  in  the  lan- 
guage of  the  bin,  yes. 

There  is  just  one  other  matter  that  I  wish  to  speak  about. 

I  doubt  if  it  is  necessary,  or  even  advisable,  in  providing  for  recap- 
ture under  this  biU,  where  the  properties  are  to  be  turned  over  to  an- 
other lessee,  such  as  a  State  or  a  municipality,  or  even  a  private  lessee, 
for  the  Government  itself  to  take  over  anything  but  the  property 
named  in  the  first  class — water  rights,  lands,  and  easements  therein; 
because  if  the  Government  acquires  the  lands  and  the  water  rights  at 
the  end  of  the  period  then  it  is  more  or  less  immaterial  whether  at 
that  time  it  purchase  the  other  properties.  The  other  properties 
are  not  going  to  increase  in  valuation,  except  as  they  represent  actual 
increase  in  investment. 

Mr.  Kent.  Well,  the  power  transmission  lines  might  represent  an 
increase  in  valuation  ? 

Mr.  Mebbill.  The  land  upon  which  they  are  situated;  yes.  I  am 
including  the  land,  but  not  the  transmission  line  itself. 

Mr.  Thomson.  What  was  it  that  you  suggested  that  the  Ooyem- 
ment  should  take  over  t 

Mr.  Mebbill.  The  water-rights  lands  and  easements  in  land. 

The  Chaibman.  Well,  the  water  rights  are  acquired  from  the  State; 
the  lands  are  acquired  from  the  Federal  Government  ? 

Mr.  Mebbill.  Not  all  of  them. 

The  Chaibman.  Tliat  is  true;  not  all  of  thena.  Now,  what  was 
your  suggestion  ?  I  thought  you  were  just  stating  that  you  would 
only  take  over  the  property  acquired  from  the  Government  ? 

Mr.  Mebbill.  No  ;  I  would  only  take  over  that  first  class  of  prop- 
erty named  in  section  5  of  the  bill.  That  is  all  that  is  necessary  in 
order  to  accomplish  the  chief  purpose  of  the  bill. 

TTie  Chaibman.  Well,  there  you  would  destrov  the  power  of  the 
water  power  company  to  finance  the  project,  would  you  not! 

l/b*.  Mebbill.  No. 
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The  CHArRMAN.  Because  they  have  got  to  make  the  lenders  secure 
in  the  fact  that  they  would  at  least  get  back  the  money  that  they 
would  put  into  it  ? 

Mr.  Merrill.  You  do  not  understand  me,  Mr.  Chairman. 

The  Chairman.  Perhaps  not. 

Iifr.  Merrill.  At  the  termination  of  the  lease,  either  one  of  three 
options  have  to  be  exercised:  That  the  Government  shall  take  over 
au  the  properties  and  operate  them  itself;  that  the  Government  shall 
ti^e  over  the  properties  and  release  them  to  another  lessee;  and  that 
the  Government  shall  continue  the  lease  to  the  original  lessee. 

Now,  as  to  the  first,  if  the  Government  is  going  to  take  the  proper- 
ties and  operate  them  it  must  take  all  the  properties. 

In  the  second  place,  if  the  Government  is  going  to  take  over  the 
property  and  then  release  to  a  State  or  municipality,  or  to  another 
private  lessee,  the  Government  should  itself  pay  for  and  retain  title  in 
the  elates  ol  propertv  I  have  named — the  water  rights,  lands,  and 
easements.  In  case  of  such  a  transfer  the  new  lessee  snould  come  into 
possession  of  the  works  only — the  operating  properties.    The  actual 

1>ayment  for  the  operating  properties  should  oe  oetween  the  orimnal 
essee  and  the  subsequent  lessee,  and  not  through  the  hands  of  the 
Government.  But  payment  should  be  made  under  the  rule  of  sec- 
tion 5,  and  all  property  taken  should  be  paid  for. 

Under  the  tnird  option,  when  the  lease  is  reissued  to  the  same 
lessee,  I  would  have  the  Government,  at  the  end  of  the  50  years,  secure 
title  to  the  appreciable  property — the  land9>  water  tights,  and  ease- 
ments— and  irom  then  on  own  that  portion  of  the  property  and  lease 
it  to  the  lessee. 

Mr.  Raker.  Is  it  your  theory,  Mr.^  Merrill,  that  imder  the  owner- 
ship of  the  public  land,  and  a  direction  that  they  should  dispose  of 
them,  the  Government  could  embark  in  a  general  business  such  as 
suggested  by  you  ? 

Mr.  Merrill.  General  business  of  what? 

Mr.  Raker.  Of  owning  and  controlling  hydroelectric  systems  ? 

Mr.  Merrill.  Owning  and  operating  ? 

Mr.  Raker.  Yes. 

Mr.  Merrill.  I  do  not  know  whether  it  could  be  done  imder  the 
rights  in  the  pubUc  landsb;  but  my  opinion,  so  far  as  my  judgment  now 
^oes,  is  that  oi)eration  of  power  plants  by  the  Federal  Government 
for  other  than  its  own  puiposes  would  be  inadvisable  anyway. 

Mr.  Raker.  I  see. 

Mr.  Merrill.  I  do  not  believe  it  is  either  necessary  or  advisable 
for  the  Federal  Government  to  embark  in  the  public  utility  business. 
I  believe  that  the  hydroelectric  development  m  the  west  is  going  to 
come,  and  must  come,  from  the  investment  of  private  capital. 

I  believe  that  the  conditions  under  which  a  lease  shoula  be  granted 
should  be  such  that  the  lessee,  at  the  time  he  takes  his  lease  out,  can 
know  what  is  going  to  happen  clear  through  to  the  end  of  the  lease 
I  believe  there  should  be  no  conditions  in  the  lease  that  would  pre- 
vent the  lessee  from  earning  a  feir  and  generous  return  on  every 
dollar  that  goes  in,  with  which  there  is  no  fraud  connected.  I  be- 
lieve when  you  have  done  that,  you  have  done  all  that  can  be  reason- 
ably asked. 

Mr.  SiNNOTT.  I  wanted  to  ask  one  question.  You  stated  this 
morning  that  a  public  wat^r  service  commission  would  prevent 
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duplication — ^if  we  turned  this  call  over  to  some  public  .water-power 
commission  f 

Mr.  Merrill.  Public-utilities  commission — ^but  a  national  com* 
mission. 

Mr.  SiNNOTT.  Yes. 

Mx.  Merrill.  I  stated  this  morning  tiiat  I  believed  that  if  the 
broad  powers  provided  by  this  bill  as  originally  drafted  were  to  be 
conferred  upon  the  Federal  Government,  they  ought  not  to  be  con- 
ferred upon  any  department,  but  should  be  handled  by  a  commission 
like  tJie  Interstate  Commerce  Commission.  If  those  broad  powers 
are  not  conferred,  and  if  the  Secretary  is  merely  to  act  in  the  absence 
of  any  action  in  the  State,  the  matter  may  rest  where  it  is. 

Mr.  SiNNOTT.  I  received  this  morning,  and  I  presume  the  other 
members  of  the  committee  have  received,  a  copy  of  a  letter  addressed 
to  the  chairman  of  this  committee  by  Mr.  Gifford  Pinchot,  and  I 
thought  he  made  a  very  strong  prima  facie  showing  on  this  point", 
that  the  duplication  could  be  prevented  by  the  retention  of  this  mat- 
ter in  the  Forestnr  Service.    Have  you  seen  that  letter  ? 

Mr.  Merrill.  I  have  a  copy  in  my  pocket,  but  I  have  not  read  it. 

Mr.  SiNNOTT.  Yes.  And  i  wanted  to  get  your  opinion  upon  that 
proposition,  whether  or  not  if  it  should  be  retained  in  the  Forest 
Service,  the  duplication  would  be  prevented  in  that  way  1 

Mr.  Merrill.  It  seems  to  me  that  that  is  a  matter  entirely  for  the 
committee  to  decide.  I  do  not  want  to  express  any  opimon  upon 
that  either  one  way  or  the  other. 

Mr.  SiNNOTT.  Yes. 

Mr.  Merrill.*  I  might  merely  state,  as  a  matter  of  fact,  and  of 
fact  only,  that  the  organization  which  the  Forest  Service  now  has  for 
handling  woik  of  this  character  is  the  least  tiiat  the  sei  vice  can  main* 
tain  to  do  its  other  engineering  work. 

Mr.  SiNNOTT.  Yes. 

Mr.  Merrill.  And  that  if  this  work  is  not  done  by  us,  it  will  not 
be  possible  for  us  to  reduce  our  force  here;  it  will  oe  necessary  to 
increase  the  force  on  the  other  side. 

Mr.  SiNNOTT.  Well,  I  merely  mentioned  that  for  the  reason  I 
thought  your  proposition  would  really  amount  to'  a  ttiplication;  you 
are  goin^  to  have  a  third  departments  • 

Mr.  Merrill.  No.'  My  proposition  would  be  that  if  we  are  going 
to  the  extent  of  conferiing  such  broad  powers  as  this  bill  oiiginaliy 
provided;  the  proper  solution  of  the  question  under  such  a  situation 
is  to  combine  t'ne  water  powers  on  the  public  land  and  on  the  navi- 

{;able  streams,  and  hanole  them  aU  by  a  central  commission,  and 
eav^  the  departments  out  of  it  entirely. 

Mr.  SiNNOTT.  Well,  would  that  in  any  way  diminish  the  number  of 
employees  in  the  Forest  Service  ? 

Mr.  Merrill.  It  would  not. 

Mr.  SiNNOTT.  It  would  not? 

Mr.  Merrill.  No;  but  I  may  add  to  tliat,  that  in  my  opinion, 
such  broad  powers  are  not  necessai  jr  or  advisable. 

Mr.  SiNNOTT.  Well,  is  the  Forest  Service  as  it  now  exists  sufficient 
to  handle  tijs  billt 

Mr.  Merrill.  It  is  handling  the  present  law,  the  act  of  IdOl,  in 
which  tiie  conditions  of  the  permits  granted  are  practically  identical 
with  those  which  are  incorporated  in  this  bill. 
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Mr.  Thomson.  It  would  handle  these  propositions,  so  far  as  they 
were  located  within  the  National  Forests? 

Mr.  Merbill.  That  is  all-,  under  the  present  division  of  jurisdiction^ 
but  it  could  handle  them  all  without  any  material  increase  in  force. 

The  Chairman.  And  the  other  water  powers  are  withdrawn,  not 
being  handled  at  all^  scarcely  at  all,  are  they!  And  what  little  han- 
dling of  them  is  done  is,  I  presume,  in  the  Interior  Department,  is  it  not! 

Mr.  Merrill.  Whatever  water-power  rights  are  involved  on  lands 
outside  of  the  National  Forests  are  handlra  entirely  by  the  Interior 
Department.  Where  a  project  falls  on  land  both  within  and  without 
a  national  forest^  the  original  handling  of  the  case  is  by  the  Forest 
Service,  for  the  sole  reason  that  the  Forest  Service  is  provided  with  a 
field  organization  and  the  Interior  Department  is  not.  So  that  our 
engineers 

The  Chairman  (interposing).  Would  you  handle  it  through  the 
regular  foresters  who  traverse  the  forests  ?  They  do  not  know  any- 
thing about  power,  do  they  ? 

Mr.  Merrill.  No. 

The  Chairman.  They  are  men  who  receive  $60  or  $75  a  month, 
are  they  not? 

Mr.  Merrill.  We  have  in  our  organization  at  the  present  time,  in 
every  district  except  one,  engineers  who  have  come  in  under  the 
classification  of  hydroelectric al  engineers;  men  of  actual  experience 
in  water-power  work. 

The  last  man  whom  we  appointed  to  such  a  position  was  a  man 
who  had  been  for  several  years  with  the  Aluminum  Co.  of  America, 
enga2:ed  in  water-power  development  work.  He  had  constructed 
the  Massena  plant  on  the  St.  Lawrence  River,  and  had  done  consider- 
able development  work  for  that  company  in  the  South,  and  he  was  a 
man  who  was  thoroughly  acquainted  ynth  the  hydroelectric  business, 
and  lie  was  appointed  for  tliat  reason. 

The  Chairman.  Well,  that  is  in  connection  with  the  office  force  that 
you  employ  hero  and  not  men  that  you  send  out  ? 

Mr.  Merrill.  No;  we  have  an  engineering  force  in  each  district  in 
the  West;  we  have  district  offices  in  San  Francisco,  Portland,  Oreg., 
^Missoula,  Mont.,  Ogden,  Utah,  Denver,  Colo.,  and  Alberquerque, 
N.  Mex.;  each  of  those  districts,  with  one  exception,  is  supphed  with 
an  engineer;  and  the  exception  is  because  there  is  but  fittle  water 
power  in  the  Alberquerque  district. 

The  applications  that  come  before  the  Forest  Service  for  water 
power  leases  or  permits  are  handled  almost  exclusively  in  the  district 
offices,  by  the  district  foresters  as  administrative  officers,  and  by  the 
district  engineers  as  technical  officers. 

The  details  of  the  arrangements  between  the  department  and  the 
permittee  are  handled,  except  in  extraordinary  cases,  almost  entirely 
by  the  district  force. right  on  the  ground,  wno  have  been  out  and 
examined  the  project  and  are  acquainted  with  the  conditions;  and 
in  the  ordinary  case  the  only  thing  that  is  done  in  the  Washin^on 
office  is  to  review  the  reports  as  presented,  to  see  if  proper  conditions 
have  been  attached,  if  proper  computations  of  the  rentals  have  been 
made,  and  to  have  the  permits  executed  by  tlie  Secretary  of  Agri- 
culture and  returned. 

The  Chairman.  The  answer  to  all  of  this  is,  however — and  it  -can 
not  be  controverted  by  anybody  suocessf ully,  I  beHeve — ^t^at  to  have 
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the  War  Department  running  one  branch  of  the  water  power  propo- 
sition; to  have  the  Interior  Department  running  another  branch  of 
the  water  power  proposition,  and  to  have  the  Forest  Service  handling 
another  branch  of  water  power  is  tempting  somebody  to  say  what 
Senator  Aldrich  said  here  a  few  years  ago  about  the  expense,  and 
the  dupUcation  and  triplication  and  the  silliness  of  the  way  the 
Federal  Government  is  conducting  its  business. 

Mr.  Rakeb.  We  have  got  another  case 

The  Chairman  (interposing).  And  I  will  say  now  that  either  the 
Interior  Department  should  have  it  or  the  War  Department  should 
have  it  or  the  Forest  Service  should  have  it.  For  the  momc^^t  we 
are  not  going  to  enter  into  that  commission  proposition.  But  I  will 
say,  with  all  the  force  I  can,  that  I  hope  it  will  be  the  final  dt  ision 
of  this  committee  and  of  Congress  to  look  to  the  propostion  of  h«  ving 
some  responsible  head  somewhere  that  Confess  can  put  its  hands  on 
and  make  it  handle  this  water  power  question.  It  might  result  in  a 
commission  finaUy,  although  I  am  opposed  to  such  a  proposition. 

Mr.  Kent.  Well,  look  where  we  are  coming  out  now ^ 

The  Chairman  (interposing).  Well,  do  not  let  us  go  into  that 
now 

Mr.  Kent.  I  want  to  suggest  that  in  every  one  of  these  bills  we 
have  piled  up  on  the  Secretary  of  the  Interior  (the  only  place  where 
we  could  pile  them  up)  options  and  discretions  that  wiU  break  any- 
body's back;  and  we  have  got  to  have  a  Federal  public  utilities 
commission  before  we  get  through. 

The  Chairman.  Well,  we  can  not  go  into  that  now.  You  see  the 
bill  is  carefully  worded  so  that  the  discretion  is  placed  in  the  Secre- 
tary of  the  Interior,  and  if  wo  commit  it  to  such  body  as  may  be  pro- 
vided by  Federal  statute  that  of  course  might  bring  up  the  question 
of  turning  it  over  to  the  Forest  Service,  or  turning  it  over  to  the  War 
Department  or  turning  it  over  to  some  commission.  We  will  have 
to  leave  that  an  open  Question.  We  have  a  large  enough  proposition 
now  without  havmg  tne  departments  engaged  in  a  controversy  on 
the  subject. 

Mr.  SiNNOTT.  Referring  to  the  top  of  page  3,  what  will  be  the 
means  employed  to  eflFect  that  physical  combination  of  plants  or  lines, 
and  so  on  ? 

Mr.  Merrill.  I  did  intend  to  call  attention  to  the  language  of 
tbat  section  as  amended.  As  I  read  it,  the  only  combination  oi  any 
kind  that  the  Secretary  would  have  authority  to  prevent  is  a  combi- 
nation caused  by  a  physical  connection — one  that  is  the  residt  of  the 
physical  connection;  and  if  the  combination  that  existed  was  not 
effected  by  a  physical  connection,  he  could  not  prevent  it. 

Mr.  SiNNOTT.  I  did  not  quite  understand  that. 

Mr.  Merrill.  The  lai^uage  of  the  section  as  amended  reads  as 
follows: 

That  there  shall  be  no  phyBical  combination  of  plants  or  lines  for  the  generation, 
distribution,  and  use  of  }>ower  or  energy  under  this  act,  or  under  leases  given  here- 
under, creating  combinations  and  agreements,  arrangements,  etc. 

Now,  as  I  understand  that,  it  means 

Mr.  SiNNOTT  (interposing).  What  are  you  reading  from? 
Mr.  Merrill.  I  am  readmg  from  section  3. 

Mr.  Kent.  You  are  not  reading  from  the  original  bill:  you  are 
reading  from  an  amended  copy « 
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^  Mr.  Mebrill.  Yes;  I  so  stated,  that  as  amended  I  think  the  provi- 
sion says  that  the  only  combination  that  the  Secretary  can  take 
cognizance  of  is  one  that  is  effected  by, a  physical  combination. 

Mr.  Kent.  What  we  want  is  the  possioihty  of  physical  combina- 
tion without  the  financial  combination  which  would  result  in  injury  1 
Mr.  Merrill.  Exactly. 

Mr.  Kent.  And  the  thing  has  just  been  absolutely  reversed  from 
the  omnal  meaning  of  the  bill  ? 
Mr.  Merrill.  It  seems  so  to  me. 

Mr.  SiNNOTT.  I  would  hke  to  know  how  complicated  is  the  process 
of  effecting  this  physical  combination;  what  are  the  mecnanical 
means  of  doing  it  ? 

Mr.  Merrill.  The  mechanical  means  are  merelj  to  connect  up, 
through  some  switching  arrangement,  the  transmission  line  of  one 
company  with  the  transmission  line  of  another  company,  and  to  see 
that  the  generatii^  plants  of  the  combined  compames  are  operating, 
as  they  say  in  electncal  parlance,  ''in  step." 

Mr.  SiNNOTT.  That  might  be  done  just  by  the  ordinary  means  of 
two  poles  and  wires  being  joined  together — transformed? 

Mr.  Merrill.  It  can  be  a  very  simple  arrangement.  It  is  no 
more  complicated  an  arrangement  than  it  is  to  put  on  a  branch  trans- 
mission line. 

Mr.  Johnson.  I  would  like  to  ask  Mr.  Merrill  a  question.  Mr. 
Merrill,  you  differentiated  this  morning  with  reference  to  the  size  of 
the  plants — that  is,  their  producing  capacities.  I  forget  what  lino 
you  adopted  there? 

Mr.  MERRILL.  .The  statement  that  I  read  differentiated  between 
plants  of  1 ,000  horsepower  capacity  and  those  above  that,  with  the 
statement,  I  believe,  that  if  they  were  above  that  amount  they 
mijrht  properly  be  required  to  organize  as  public  utilities. 

Mr.  Johnson.  Yes.  Now  I  want  to  state  to  you,  as  a  preliminary 
to  the  question  which  I  shall  ask,  that  in  my  State  there  are  a  large 
number  of  water  powers,  which  are,  many  of  them,  yet  undeveloped, 
containing  all  the  way  from  4  to  5  second-feet  of  water  up  to  20  or 
30  second-feet.  You  understand  what  I  mean  by  a  second-foot 
of  water,  do  you  not  ? 

Mr.  Merrill.  I  certainly  do. 

Mr.  Johnson.  Now,  are  there  any  reasons  for  making  the  1,000 
horsepower  the  limit  ? 

Mr.  Merrill.  No  particular  reason,  except  that  I  am  inclined  to 
believe  that  the  larger  developments  had  better  be  required  to  come 
directly  under  public  utility  regulations. 

Mr.  Johnson.  In  my  State  many  of  these  small  streams  which 
contain,  as  I  say,  a  very  limited  quantity  of  water,  are  now  in  course 
of  being  developed — ^plants  being  constructed  for  practically  private 
use. 

Mr.  Merrill.  Yes. 

Mr.  Johnson.  And  there  are  very  many.  Indeed,  the  most  of  our 
generating  systems  in  the  State  are  small.  We  have,  I  assume,  in 
m  the  State  from  60  to  76  independent  companies.  Most  of  them 
are  very  small.  There  are  many  yet  smaller  now  in  the  course  of 
erection;  and  there  will  be  still  more  if  this  bill  goes  into  effect. 
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Would  you  suggest  any  difference  in  the  treatment,  or  the  royalty, 
or  the  mode  of  operation  tmder  this  bill  with  reference  to  these  small 
plants  ? 

Mr.  Merbill*.  What  we  have  done  in  the  department,  Mr.  Johnson, 
is  this:  That  if  any  plant  had  a  capacity  of  less  than  100  horsepower 
as  we  compute  it,  which  would  mean  anywhere  from  100  to  300 
horsepower  in  machinery,  we  require  the  smiplcst  form  of  an  appli- 
cation, and  we  make  no  charge;  a  free  permit  is  given. 

Mr,  Johnson.  Yes.  Now^  would  you  recommend  the  insertion  in 
this  bill  of  some  such  provision  f 

Mr.  Merrill.  I  would. 

Mr.  Johnson.  That  is  all. 

Mr.  Merrill.  On  the  question  of  the  transfer  of  jurisdiction  over 
water  power  in  flie  national  forest,  I  wish  only  to  present  to  the 
committee  certain  facts  which  should  properly  be  taken  into  con- 
sideration in  dotcrmining  whether  or  not  such  transfer  is  desirable 
from  the  point  of  view  of  the  public  administration  of  flie  public 
lands,  reserved  and  unreserved.  I  shall  briefly  discuss  the  several 
factors,  but  shall  not  attempt  to  draw  anj  final  conclusions  or  to  ex- 
press any  opinion  as  to  the  weight  which  should  be  given  to  the 
several  factors  in  the  question.  Tlie  final  decision  is  a  matter  which 
rests  entirely  with  Congress,  and  in  such  decision  personal  preference 
should  receive  no  consideration. 

I  wish  first  to  state  briefly  the  present  procedure.  Recognizing  the 
desirability  of  concurrent  and  uniform  action,  the  two  departments 
in  1912  and  1913  collaborated  in  the  drafting  of  uniform  regula- 
tions for  the  administration  of  water  power  \inder  the  jurisdiction  of 
the  two  departments.  Th^re  are  minor  differences  of  procedure  due 
to  the  different  organization  of  the  two  departments.  For  example, 
the  Department  of  Agriculture  handles  the  work  under  a  decentral- 
ized organization.  In  ordinary  casfs  the  negotiations  with  respect 
to  the  variable  conditions  of  the  permits,  the  preparation  of  reports, 
securing  signatures  to  the  agreement — the  actual  business  relations 
with  applicants  are  carried  on  in  the  field  by  the  district  foresters 
with  the  assistance  of  the  hydroelectrical  engineers  located  in  each 
district.  The  papers  come  to  Washington  only  for  approval  of  the 
terms  and  for  the  signature  of  the  Secretary.  The  Interior  Depart- 
ment, on  the  other  hand,  has  a  centralized  organization,  and  all  the 
details  in  the  preparation  of  jpermits,  except  the  formal  filing  of  the 
application,  are  handled  in  W  ashington.  In  those  instances  in  which 
the  lands  under  the  jurisdiction  oi  both  departments  have  been  in- 
volved it  has  been  the  practice — because  the  Interior  Department 
has  no  field  force  equipped  or  available  for  the  work— for  the  engi- 
neers of  the  Forest  Service  to  make  the  examinations  and  reports  u>r 
the  entire  project,  and  to  submit  their  reports  to  the  Interior  Depart- 
ment as  a  basis  for  action  in  that  departnaent  as  well  as  in  the  Depart- 
ment of  Agriculture.  Thereafter,  concurrent  permits  have  been  is- 
sued by  the  two  departments. 

With  this  brief  explanation  of  the  present  practice,  I  wish  as 
brieflv  as  possible  to  discuss  the  factors  involved  in  a  change  from 
the  above  procedure. 

The  present  practice,  where  lands  of  the  two  departments  are 
involved,  requires  an  applicant  to  make  duplicate  filings  with  the 
district  forester  and  witn  the  register  and  receiver  of  the  local  land 
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office.  This  is  an  inconvenience  which  could  be  remedied  by  mak- 
ing filing  in  one  department  serve  for  both.  The  appUcant  is  put  to 
the  furtner  inconvenience  of  dealing  with  two  departments  in  nego- 
tiating the  terms  of  his  permit.  Tnis  could  be  ooviated  by  making 
it  the  duty  of  the  department  receiving  the  filing  to  handle  the  case 
in  its  entirety.  Both  of  these  inconveniences  could  also  be  obviated 
by  giving  sole  jmisdiction  in  all  cases,  whether  on  or  ofp  tdie  national 
forests,  to  one  department. 

On  the  other  hand,  the  unification  of  jurisdiction  means  a  dual 
administration  of  the  occupancy  and  use  of  the  same  public  property; 
a  national  forest  can  be  most  effectively  handled  as  a  unit;  the  various 
uses  are  necessarily  interrelated,  in  a  broad  sense  they  overlap; 
water-power  sites  can  not  be  segregated  physically  and  amninistered 
independently  of  the  rest  of  the  mrest  of  which  they  form  a  part. 
One  of  the  dominant  purposes  for  which  the  forests  are  maintained 
and  improved  is  protection  and  full  development  of  water  resources. 
Water  power  is  directly  dependent  on  the  handling  of  the  water- 
sheds. Other  forest  interests  mav  be  seriously  affected  by  the  man- 
ner in  which  power  sites  are  handled. 

In  the  administration  of  water  power,  consideration  must  otten  be 
given  to  overlapping  uses  which  may  be  conducted  without  conflict 
on  the  same  area  and  also  to  the  activities  on  the  rest  of  the  national 
forests.  In  many  places  the  location  of  dams,  conduits,  transmis- 
sion lines  or  other  structures  would  affect  the  use  and  development 
of  timber  and  other  resources  in  the  national  forest.  The  possible 
conflicts  are  now  foreseen  and  adjusted  because  the  power  business 
is  directed  by  those  who  have  also  the  direction  of  the  administration 
of  the  national  forests  as  a  whole.  The  administration  of  the  power 
sites  by  another  office  which  has  under  consideration  only  the  inter- 
ests of  the  power  work  and  not  of  the  rest  of  the  /orost  might  lead  to 
unnecessary  conffict  with  other  uses  of  the  forest.  It  might  easily 
happen  that  la^e  bodies  of  timber  would  be  bottled  up  because  of 
failure  to  anticipate  such  a  possible  conflict;  in  fact,  tnis  situation 
must  be  constantlv  met.  One  dam  on  the  Kings  River  in  California, 
had  the  case  been  handled  independently  of  the  Forest  Service  admin- 
istration, would  have  closed  the  only  practicable  outlet  to  two  and  a 
Suarter  oiUion  feet  of  Government  timber.  The  possibility  of  con- 
ict  is  demonstrated  by  difficulties  even  now  arising  on  water-power 
withdrawals  made  by  the  Interior  Depai'tment  on  the  National 
Forests  without  consulting  with  the  Department  of  Agriculture. 

Other  things  being  equal,  it  is  contrary  to  ordinary  business  prin- 
ciples to  have  any  property,  pubUc  or  private,  administered  by  differ- 
ent managers,  each  attemptmg  to  direct  some  phase  of  its  use  inde- 
pendently of  the  other  manager.  The  most  efficient  administration 
can  be  secured  only  when  there  is  one  directing  head  oyer  all  uses. 
Outside  expert  assistance  may  be  needed  and  used,  but  it  should  be 
imder  the  oirection  of  a  single  responsible  head. 

The  total  amount  of  developed  ard  undeveloped  power  in  the 
national  forests  on  a  bi  sis  of  28,000,000  horsepower  for  the  entire 
United  States  is  about  11,700,000  horsepower,  This  is  50  per 
cent  of  the  total  within  those  Sti  tes  coi  taining  national  forests  and 
42  per  cent  of  the  total  within  the  United  States.  Much  higher 
estimates  than  the  above  have  been  made  for  the  total  water  power 
in  the  United  States.     Were  such  estimates  correct,  the  result  would 
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be  merely  to  vafy  the  amounts  but  not  the  percentages  of  the  pre- 
ceding fibres.  Not  over  60  per  cent,  probably  very  much  less,  or  the 
potential  power  outside  the  national  forests  in  the  pubhc-lands  States 
IS  under  the  jurisdiction  of  the  Interior  Department.  There  were 
outstanding  on  November  1,  1913, 186  permits  for  water-power  proj- 
ects and  96  permits  for  transmission  lines  on  the  national  forests, 
aggregating  more  than  1,000,000  horsepower  and  involving  property 
values  of  hundreds  of  millions  of  dollats. 

The  Department  of  Agriculture  has  been  administering  water- 
power  sites  on  the  forests  imder  a  consistent  policy  and  tQong  the 
general  lines  of  the  proposed  bill  for  some  eight  years,  and  has  de- 
veloped a  weU-estabushed  and  definite  procedure,  which  is  working 
well  and  resulting  in  extensive  development.  It  would  be  a  serious 
loss  to  throw  away  all  that  has  been  gained  and  make  a  fresh  start. 

The  Department  of  Agriculture  has  a  competent  field  organiza- 
tion carrying  on  the  water-power  work.  This  not  only  includes 
special  hydroelectric  engineers  stationed  at  the  district  ofiices,  but 
tnere  is  used  to  the  full  the  regular  national  forest  force  in  negotiating 
with  prospective  permittees,  m  making  reports,  and  in  oversight  or 
plants  under  construction  and  in  operation  to  see  that  the  interests 
of  the  Government  are  protected.  It  would  be  a  serious  loss — imme- 
diately if  not  ultimately — to  lose  the  experience  which  has  been 
gained. 

The  Interior  Department  has  no  force  available  for  handling  the 
additional  work  which  would  be  thrown  upon  it  by  a  transfer.  The 
force  now  emploved  by  the  Forest  Service,  both  general  and  special, 
will  continue  to  oe  required  for  the  other  engineering  work  which  the 
service  performs.  It  would  not  be  possible  to  dispense  with  either 
the  force  or  the  funds  because  the  present  engineering  organization 
is  the  least  that  could  be  provided  to  do  any  work  at  all.  It  will  be 
necessary,  therefore,  to  buud  up  in  the  Interior  Department  a  separate 
and  duplicate  organization  at  a  cost  of  from  $50,000  to  $75,000  a 
year,  or  to  use  me  national  forest  organization  imder  orders  from 
another  department,  thus  placing  the  neld  men  under  two  separate 
directing  heads;  or  to  attempt  a  lon^-range  management  from  Wash- 
ington. If  economy  of  administration  were  the  only  consideration 
the  Department  of  Agriculture  could  take  over  and  handle  the  water 
powers  on  the  public  lands  outside  the  national  forests  by  the  addi- 
tion of  one  engmeer  to  its  present  force. 

The  satisfactory  solution  of  the  water-power  question  depends 
upon  the  adoption  of  a  Federal  poUcy  more  than  upon  the  assemblirg 
or  administrative  jurisdiction  or  all  reservations  and  classes  of  public 
lands,  created  and  administered  for  different  purposes,  into  the  nands 
of  one  executive.  With  such  a  poUcy  settled,  its  application  by 
different  departments  on  the  lands  under  their  charge  can,  if  they 
80  desire,  be  effectively  correlated  and  harmonized. 

The  type  of  organization  of  the  Forest  Service  results  in  greater 
efficiency  in  handfing  the  work.  During  the  last  three  years  in  which 
the  present  organization  has  been  in  effect,  the  Forest  Service  has 
handled  217  water-power  caises  with  an  average  period  of  four  months 
between  the  dates  of  filing  an  application  and  of  delivery  of  permit. 
Since  in  most  cases  applicants  are  allowed  three  months  to  execute 
stipulations  and  many  of  them  take  the  full  time,  the  above  record 
shows  an  efficient  organization  efficiently  handled.     The  field  exam- 
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inationSy  preparation  of  reports^  and  <lirect  dealings  with  applicants 
in  cases  of  easements  on  the  national  forests  are  conducted  by  the 
field  ojfficers  of  the  Forest  Service.  The  General  Land  OflBice  merejy 
accepts  and  records  the  application,  transmits  it  to  the  Forest  Service, 
and  approves  or  rejects  it  on  its  return.     From  a  record  of  756  ap- 

E roved  easements  on  the  national  forests,  the  average  time  between 
ling  of  application  and  approval  thereof  has  been  23.8  months,  of 
whicn  time  2.6  months  were  taken  by  the  applicant  in  executing  the 
stipulations,  5  months  by  the  Forest  Service  m  examinations,  reports, 
and  dealings  with  the  applicants,  and  the  remaining  16.2  montns  by 
the  Department  of  the  Interior,  or  11,  21,  and  68  per  cent,  respect- 
ively. Since  this  record  extends  over  a  period  of  some  ten  years,  the 
time  consimied  in  handling  the  cases  is  probably  less  at  the  present 
time  than  is  shown  by  the  above  figures.  The  larger  part  of  the 
difference  between  the  time  required  oy  the  two  departments  is  ex- 
plained bv  the  different  type  oi  organization.  The  Interior  Depart- 
ment could  not  approach  the  results  which  have  been  secured  by  the 
Department  of  Agriculture  without  a  reorganization.  ^ 

The  preceding  con^derations  assume  that  the  functions  of  the  Fed- 
eral Government  will  be  limited  to  approximately  those  now  exer- 
cised in  the  administration  of  water  powers  on  the  public  lands.  If. 
however,  the  broad  powers  which  tne  imamended  draft  of  tKe  bill 
provides  for  are  to  be  exercised  by  the  Federal  Government,  and  the 
Federal  Government  is  to  assume  over  more  than  half  of  the  public 
land  States — or  even  in  all  interstate  business — the  functions  of  a 
public  utiUties  commission,  a  far  greater  force  will  be  required  than  is 
now  employed  by  both  departments  and  a  different  form  of  organi- 
zation will  be  necessary.  Under  such  circumstances,  I  seriously 
doubt  the  advisability  or  the  propriety  of  conferring  such  fimctions 
on  any  executive  department.  I  beUeve  that  in  such  an  event,  the 
administration  of  all  water  power,  both  on  the  pubUc  lands  and  on 
the  navigable  streams  of  the  United  States,  should  be  centralized  and 
be  conferred  upon  a  national  water-power  commission  having  a  stand- 
ing and  an  authority  similar  to  tnat  of  the  Interstate  Commerce 
Commission. 

The  Chairman.  Mr.  Kent  wants  to  say  a  few  words  for  the  record; 
and  after  that  we  will  hear  Mr.  Finney,  of  the  office  of  the  Secretary 
of  the  Interior. 

Mr.  Kent.  I  will  not  take  over  three  miuutes,  Mr.  Chairman. 

I  have  lieard  a  great  deal  about  the  question  of  relative  values 
of  the  various  properties  that  enter  into  these  power  plants.  That, 
to  me,  is  a  "Inatter  of  a  great  deal  of  indifference.  Our  function  here 
is  not  at  all  the  same  as  the  function  of  a  private  landowner. 

I  will  give  you  an  example  from  my  experience: 

At  one  time  I  had  a  piece  of  property  in  Chicago  that  was  needed 
for  a  railway  terminal,  and  I  found  that  the  piece  of  property  that 
I  owned  was  the  key  to  the  situation.  And  1  could  have  held  that 
railway  company  up;  instead  of  doing  which,  I  sold  that  property 
to  that  raiboad  company  at  a  fair  value.  I  thought  I  would  have  been 
doing  a  wrong  as  a  private  individual  to  hold  that  railroad  company 
up  on  that  particidar  piece  of  property. 

Now,  on  this  proposition  before  us,  it  is  not  a  question  of  cutting 
down  and  abanaomng  o\ir  rights  as  sovereign,  as  Mr.  Leighton  said* 
It  is  a  matter  of  our  using  the  power  vested  m  us  to  protect  the  public 
welfare,  to  protect  the  public  interest. 
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We  must  pay  all  due  heed  to  the  proper  right,  the  proper  return, 
and  recognize  the  business  end  of  the  transaction;  but  we  are  not 
here  to  sell  public  land  at  its  fair  cash  value.  We  are  here  to  legislate 
lor  the  genei'al  public  welfare,  and  for  the  protection  of  the  consumers 
of  power,  in.  their  right  to  have  that  power  at  the  lowest  price  com- 
mensurate with  proper  earnings  of  the  company,  with  sucn  earning 
that  the  companies  are  willing  to  put  in  their  plant  and  to  devdop 
this  power  as  an  agency,  a  partner  of  ours. 

As  I  conceive  these  public  power  plants^  as  I  consider  all  public 
utilities,  they  are  performing  a  function  which  society  might  perform 
for  itself — the  Federal  Government,  the  State,  the  city  or  any  other 
subdivision  of  the  Grovernment. 

.  They  should  be  treated  as  partners  in  every  way  possible.  We 
should  eliminate  from  them  the  element  of  risk,  because,  as  Mr. 
Merrill  and  other  gentlemen  who  have  appeared  here  have  stated, 
the  element  of  risk  is  something  that  we  would  have  to  pay  for  over 
and  over  again. 

But  the  main  thing  for  us  to  consider  is,  first  of  all,  what  can  we. 
with  the  power  in  our  hands,  with  these  people  coming  to  us  ana 
asking  for  rights  on  the  public  domain — ^what  can  we  exact  from  these 
people  for  the  public  interest,  we  being  trustees  of  the  public  intercut  ? 
And  it  is  not  at  all  equivalent  to  a  private  individual  using  a  position 
of  power  to  hold  up  a  proposition  for  his  private  interest.  We  are 
trustees  of  the  public  welfare,  and  we  are  not  to  be  called  "hold-up 
men"  because  we  use  the  power  vested  in  us,  when  these  people 
come  to  us  and  ask  for  a  grant — we  are  not  to  be  considered  as  '^'hold- 
up men"  if  we  do  all  in  our  power  to  protect  those  who  look  to  us  as 
trustees  for  protection. 

That  is  all  I  have  to  say. 

STATEMENT  OF  HE.  EDWAED   C.  FHOTET,  ASSISTAITT  ATTOE- 

DEPAETMEITT  OF  THE  IITTESIOS. 


The  Chairman.  Mr.  Finney  will  you  pve  us  yom  views  on  this 
bilH 

Mr.  Finney.  All  right;  I  c!o  not  care  to  take  much  of  the  time  of  the 
committ<*e,  Mr.  Chairman. 

The  Chairman.  I  would  like  to  sav  for  the  record  at  this  point 
that  the  committee  is  very  much  indebted  to  Mr.  Finney  fpr  his  long 
hard  work  hero  with  us  on  a  number  of  bills;  and  we  appreciate  the 
Work  of  the  c^epartment  officers  who  have  come  here.  ^But  I  per- 
sonally fool  doubly  indebted  to  Mr.  Fiiuioy  for  hh  untiring  efforts 
here  in  holj^iiiji:  mo,  and  in  drawing  amendments  for  the  committee, 
e-  pocially  on  the  billi^  that  have  preceded  this  one. 

Mr.  Finney.  Mr.  Chairman,  several  of  the  engineers  who  have 
spoken  have  raised  some  suppo*  ed  constitutional  questions  with 
respect  to  this  bill,  and  I  would  like  briefly  to  amwer  the  points  that 
have  bwn  made. 

One  contention  was  that  the  provisions  of  section  1,  line  4,  pajre  1 
of  the  bill,  which  autliorize  the  Secretary  of  the  Interior,  "under 
general  regulations  to  be  fixed  bv  him,"  to  lease  land  might  be  uncon- 
stitutional, the  case  of  Field  v.  Clark  (M3  U.  S.,  6!  9)  being  cited  in 
that  connection. 
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I  have  looked  over  that  decision  rather  carefully,  and  I  want  to 
say  that  it  lays  down  the  doctrine,  with  which  we  all  agree,  that  under 
our  Constitution  the  legislature  can  not  delegate  to  an  executive 
ofl'xer  its  power  to  make  law.  But  I  think  it  supports  the  constitu- 
tionality of  this  provision,  because  it  did  find  that,  under  the  act 
there  involved,  Congress  had  a  right  to  give  the  President  power  to 
suspend  provisions  of  a  law  upon  the  happening  of  certain  contin- 
gencies. And  it  also  sustained  the  power  of  Congress  to  constitute 
the  President  as  its  agent  to  determine  some  facts  upon  which  the  law 
made  his- future  action  dependent. 

Mr.  SiNNOTT.  What  was  the  question  in  issue  in  that  case  1 

Mr.  Finney.  That  involved  the  tariff  act;  and  one  provision,  as  I 
recall  it  now,  was  that  the  President,  in  the  event  that  certain  other 
countries  did  or  failed  to  do  certain  acts,  might  suspend  the  opera- 
tions of  our  act.  That  was  one  of  the  matters  involved,  and  he  did 
suspend  it,  and  the  court  suf  tained  his  action. 

And  then  he  was  authorized  to  make  a  certain  determination  in 
the  administration  of  that  act,  of  facts  upon  which  his  action  would 
rest.  He  did  make  that  determination,  and  the  courts  sustained 
the.  authority  of  CongroGs  to  ve^t  in  him  that  power. 

And  as  I  said  a  moment  ago,  the  court  then,  of  course,  made  the 
particular  statement  that  Congrc  s  can  not  delegate  to  an  executive 
officer  the  power  to  make  law;  I  do  not  think  any  one  will  dispute  tnat. 
A  later  decision  of  the  Supreme  Court,  which  clearly  sustains  the 
constitutionality  of  this  fjrovLsion  authorizing  regulations  to  be  made 
by  an  executive  officer  is  the  United  States  versus  Grimaud,  220 
tr.  S.,  506. 

The  com*t  there  cited  a  number  of  previoas  decisions  of  the  Supreme 
Court  of  the  United  States  and  of  the  States  and  said  that  while 
Congress  can  not  delegate  legislative  power  to  an  executive  officer — 

The  authority  to  make  administrative  rules  is  not  a  delegation  of  legislative  power; 
nor  are  such  rules  raised  from  an  administrative  to  a  legislative  character  because  the 
violation  thereof  is  punished  as  a  public  offense. 

The  Grimaud  ca^e  involved  an  offense  against  certain  rules  and 
regulations  piomulgated  by  the  Secretary  of  Agriculture,  under  the 
act  of  June  4,  1897,  and  the  court  sustained  his  right  to  make  those 
renculations. 

That  decision  was  also  cited  and  followed  in  the  care  of  Light  v. 
United  States  (220  U.  S.,  523). 

Another  constitutional  point  suggested  was  whether  the  United 
States  has  the  authority  to  withhold  lands  containing  power  sites 
from  sa^o  or  disposition  under  the  public-land  laws  and  lease  them. 

I  think  perhaps  one  of  the  other  gentlemen  who  appeared  men- 
tioned the  fact  that  the  Question  was  mvolved  in  the  case  of  Light  v. 
The  United  States  (220  U.  S.,  536) ;  and  I  believe  a  memorandum  was 
inserted  in  the  record,  which  was  a  quotation  from  that  decu^ion. 

That  ca'=:e  seems  to  me  to  hold  that  the  United  States  can  dispose 
of  its  lands,  or  withhold  them  from  disposal,  or  it  can  establish  reser- 
vations for  public  piirpofFcs;  and  that  when  Congress  has  so  acted 
no  one  can  question  its  right  so  to  do. 

Mr.  Raker.  Did  not  that  Lijjht  case  in  substance  also  lay  down 
this  rule  that  this  reserve  was  made  for  the  protection,  or  with  the 
intent  of  protecting  the  Government's  property  pending  the  time 
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that  it  desired  to  finally  dispose  of  it,  and  did  it  not  relate  more  par- 
ticularly to  the  protection  of  the  Government's  right  in  its  owner- 
ship, and  not  get  into  the  question  of  any  disposition  or  any  other 
thing  than  the  mere  fact  of  preserving  the  property  that  was  in  the 
Government  ? 

Mr.  Finney.  Well,  I  do  not  so  understand  it.  Judge  Raker.  It 
involved  a  forest  reservation;  and  incidentally  the  court  cited  a  num- 
ber of  ca^^es,  some  of  which  do  have  the  idea  which  you  suggest;  that 
is,  that  the  lands  are  held  oi  protected  or  preserved  with  a  view 
possibly  to  ultimate  disposition. 

But  it  cited,  for  instance,  this  language  from  Stearns  v.  Minnesota 
(179  U.  S.,  213),  as  follows: 

The  United  States  can  prohibit  absolutely,  or  fix  the  terms  on  which  its  property 
may  be  used;  as  it  can  witnhold  and  reserve  the  land,  it  can  do  so  indefinitely. 

Mr.  Kaker.  Well,  what  I  was  asking  in  my  question  was,  if  the 
real  crux  of  that  decision  and  the  facts  involved  in  it  did  not  relate 
solely  to  the  fact  of  preservation  ? 

Mr.  Finney.  No;  T  still  do  not  think  that.  It  concluded  in  this 
way: 

AU  the  public  lands  of  the  Nation  are  held  in  trust  for  the  people  of  the  whole 
country,  and  it  is  not  for  the  courts  to  say  how  that  trust  shall  be  administered.  That 
is  for  Congress  to  determine.  The  courts  can  not  compel  it  to  set  aside  the  lands 
for  settlement  nor  suffer  them  to  be  used  for  agricultural  or  grazing  purposes  nor  inter- 
fere, when  in  the  exercise  of  its  discretion,  Congress  estaolishes  a  forest  reserve  for 
what  it  decides  to  be  a  national*and  public  purpose.  In  the  same  way  in  the  exercise 
of  the  same  trust  it  may  disestablish  a  reserve  and  devote  tiie  property  to  some  other 
national  and  public  puipose.  These  are  rights  incident  to  proprietorship,  to  say 
nothing  of  the  power  of  the  United  States  as  a  sovereign  over  me  property  belonging 
to  it. 

Now  if  the  creation  of  a  forest  reserve  for  the  protection  of  timber 
and  the  conservation  of  the  water  supply  is  a  public  purpose;  if  the 
creation  of  a  miUtary  reservation  for  use  in  case  of  a  possible  war 
50  years  from  to-day  is  such  a  purpose,  it  seems  to  me  that  the  reserva^ 
tion  for  the  protection  of  valuable  water-power  sites  for  the  imme- 
diate and  continuous  benefit  of  the  people  of  the  country  is  also  a 
public  purpose.  I  believe  our  people  are  more  directly  interested 
m  having  their  homes  lighted  and  in  having  water  pumped  to  their 
lands  than  they  are  perhaps  in  the  preservation  of  timber  or  in  the 
possible  happening  or  war  m  the  future. 

Mr.  SiNNOTT.  Mr.  Finney,  have  the  courts  ever  within  your 
knowledge  defined  the  term  *' primary  disposal"?  I  think  as  a  rule 
the  enabling  acts  of  most  of  the  States  contain  a  provision  by  which 
the  States  agree  not  to  interfere  with  the  Government's  primary 
disposal  of  the  land.  Now,  I  was  wondering  what  that  term,  **  primary 
disposal  of  the  land/'  meant;  whether  that  is  more  restrictive  than 
'' disposal,"  and  what  was  the  object  in  putting  that  language  in 
those  enabUng  acts? 

Mr.  Finney.  So  far  as  I  know,  I  know  of  no  decision  construing 
that  language.  I  do  not  remember  the  exact  language  of  those 
enabling  acts.  I  have  always  assumed  that  the  purpose  was  a 
disclaimer  on  the  part  of  the  States  of  the  right  to  interfere  with 
the  Federal  Government  in  its  control  of  its  own  land  and  the  dis- 
position thereof  or  perhaps  the  use  of  those  lands. 

Mr.  Febqusson.  I  think  that  has  been  decided  in  our  State  by 
some  court;  and  that  it  was  held  that  it  simply  refers  to  the  fact 
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that  the  Government's  sovereignty  over  its  Own  lands  shall  not  be 
impaired  in  the  slightest  degree  by  the  fact  that  the  State  has  been 
erected. 

Mr.  T'lNNEY.  Yes. 

Mr.  Febgusson.  But  ''primary  disposal"  means  the  first  right 
to  dispose  of  it;  the  States  dan  not  interfere  with  that,  although  it  is  a 
separate  entity  ? 

Mr.  Finney.  Yes.  Another  question  raised  by  some  of  the  gentle- 
men w"  o  have  appeared  here  involved  the  provisions  of  section  5 
of  the  1  ill,  particularly  that  portion  which  provided  for  taking  over 
the  land  and  rights  of  way,  water  rights,  and  interest  purchased  by 
the  le  .'  ee.  It  was  suggested  that  that  provision  might  be  confis- 
catory and  therefore  in  violation  of  the  Constitution. 

I  t*  iuk  that  that  argument  would  have  force  if  it  related  to  taking 
over  pr(»perty  that  had  been  acquired  prior  to  the  passage  of  this 
act  bj'  a  public  utility  corporation  or  perhaps  in  some  other  manner 
than  that  contemplated  by  this  bill. 

.  But  under  this  bill  the  matter  is  one,  as  already  suggested,  I 
think,  of  contract  entered  into  between  the  lessee  and  the  United 
States  at  the  time  the  development  is  initiated.  It  is  part  of  the 
consideration  for  the  lease,  and  it  seems  to  me  that  it  is  a  valid, 
enforceable  contract  and  is  not  unconstitutional  or  Illegal. 

Mr.  Rakeb.  Have  you  thought  of  this  feature  of  the  matter — and 
if  you  have  I  would  hke  to  have  the  benefit  of  your  study  of  it: 

Would  it  be  primary  disposal  or  any  disposal  of  the  Government 
land  if  the  Government  leased,  say,  100  acres  of  land  to  an  individual 
who  desired  to  develop  hydroelectric  energy  and  then,  as  a  condition 
to  obtain  that  lease,  controlled  the  primary  disposition  of  the  land 
that  the  man  owned  otherwise  and  obtained  otherwise  than  obtaining 
it  from  the  Government  ? 

In  other  words,  is  not  the  Government,  by  virtue  of  this  lease,  as  the 
rules  that  are  suggested  here  would  provide,  practically  interfering 
with  the  State's  disposition  of  the  otner  land  m  the  State  that  has 
gone  into  private  ownership? 

Mr.  Finney.  Let  me  see  if  I  understand  your  question  correctly: 
A  party  inters  into  one  of  these  leases  ? 

Mr.  Kakeb.  Yes. 

Mr.  Finney.  And  acquires  a  tract  of  Government  land;  and  in 
connection  with  that  he  acquires,  by  purchase  or  condemnation, 
certain  private  Jahfisi 

Mr.  Rakeb.  WeD,  assuming  that  he  has  owned  them  before. 

Mr.  Finney.  All  right;  assume  that  he  has  owned  them  before; 
but  he  puts  them  in  and  uses  them  as  a  part  of  this  plant  ? 

Mr.  Kakeb.  Yes. 

Mr.  Finney.  Now,  is  it  your  thought  that  this  provision  in  the  bill 
would  prevent  what — condemnation  by  some  other  public  service 
corporation  ? 

Mr.  Rakeb.  Yes;  that  would  be  one  incident,  would  it  not? 

Mr.  Finney.  Under  State  laws? 

Mr.  Rakeb.  I  am  asking  you  if  you  have  gone  into  the  subject 
sufficiaitly  to  enable  you  to  give  us  an  expression  of  your  opinion 
on  it? 

Mr.  Finney.  I  have  not  given  it  any  consideration;  no. 

Mr.  SiNNOTT.  It  may  throw  a  little  light  on  Judge  Raker's  Question, 
and  we  may  be  proceeding  along  the  same  line,  ifl  suggest  tnis.    As 
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I  understand  it.  the  courts  have  repeatedly  decided  that  a  lease  is  a 
disposal  of  the  land.  Now,  the  Government  having  leased  the  land, 
is  that  a  primary  disposal  of  the  land  f 

Mr.  Finney.  I  thmk  there  has  been  a  distinction  drawn  by  the 
court. 

Mr.  SiNNOTT.  Yes. 

Mr.  Finney.  It  is  so  stated  by  certain  text  writers,  I  know,  and 
that  distinction  is  that  the  lease  of  minerals  in  land  is  a  disposal  of 
those  minerals. 

Mr.  SiNNOTT.  Yes. 

Mr.  Finney.  Because  the  lessee  takes  something  out  of  the  realty 
which  can  not  be  replaced;  it  is  part  of  the  realty  and  disposes  of  it; 
it  is  a  disposition  and  it  is  gone. 

On  the  other  hand,  a  lease  of  agricultural  property,  like  a  farm, 
is  not  a  disposal,  because  at  the  endor  the  expiration  of  the  leasehold 
that  same  farm  comes  back  to  the  owner. 

Now,  I  would  be  inclined  to  think  that  the  same  distinction  would 
apply,  for  instance,  between  the  oil  and  gas  leasing  bill  that  you 
have  been  considering  and  this  bill,  that  under  the  oil  and  gas  leasing 
bill  there  will  be  a  disposal  of  those  minerals,  and  here  there  will  not 
be  a  disposal  of  the  realty. 

Mr.  SiNNOTT.  Of  course,  if  these  leases  were  held  to  be  a  disposal 
of  the  land,  then  the  land  would  become  subject  to  the  laws  of  the 
States  by  necessary  implication  1 

Mr.  Finney.  Yes-  but  I  do  not  think  they  are;  they  come  back 
just  as  a  farm  would  come  back  at  the  end  of  the  period  of  the  lease. 

I  am  not  an  engineer;  but  I  want  to  suggest  that  my  understand- 
ing with  respect  to  Mr.  Meniirs  criticism  this  morning,  as  to  the  im- 
Sossibility  of  regulating  interstate  electrical  propositions  is  somewhat 
ifferent  from  what  I  understood  him  to  say. 

I  though  he  said  that  electricity  could  not  be  measured;  that  it 
was  a  service  and  not  the  delivery  of  a  commodity.  I  know  from 
experience  with  the  Keclamation  Service,  that  electricity  is  sold  and 
measured  by  horse  power,  or  kilowatt  hours — it  is  metered.  I  know 
that  in  the  city  of  Washington,  if  I  get  electricity  from  the  Potomac 
Light  &  Power  Co.  at  mv  house  they  do  not  charge  me  for  lighting 
that  house  by  the  month,  but  they  charge  me  so  much  for  that 
electricity  metered  and  measured. 

Mr.  Kent.  The  same  as  gas  1 

Mr.  Finney.  Yes,  the  same  as  gas. 

Mr.  Merrill.  Mr.  Chairman,  may  I  set  Mr.  Finney  straight  on  that 
matter  as  to  my  views  ? 

The  Chairman.  Certainly. 

Mr.  Merrill.  It  was  only  my  intention  to  say  this,  Mr.  Finney, 
that  where  power  plants  and  transmission  lines  cross  Stated  lines,  it 
is  impossible  to  tell  whether  the  power  generated  on  one  side  of  the 
line  is  used  on  the  other  or  not  t 

Mr.  Finney.  I  still  do  not  understand  you. 

Mr.  Merrill.  I  will  give  you  one  iDustration:  Say  there  are  four 
streams  coming  into  a  reservoir,  and  you  draw  the  water  out  at  the 
lower  end  of  Qie  reservoir;  you  do  not  know  whether  that  water 
came  out  of  the  stream  A,  B,  C,  or  D. 

Mr.  Finney.  You  a^e  assuming  that  there  is  a  stream  on  each  side 
of  the  State  line.    But  suppose  we  have  one  lai^e  power  plant  in 
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California  which  generates  electricity  and  that  power  is  transmitted 
into  Nevada.  Is  it  not  possible  to  meter  every  horsepower  of  that 
electricity  at  the  State  Ime  ? 

Mr.  Merrill.  It  is,  in  that  case,  yes. 

Mr.  Finney.  Now,  with  respect  to  section  4  of  the  bill  and  the 
provision  there  that  "No  sale  or  deUvery  of  power  to  a  distributing 
company  shall  be  made,  except  upon  the  written  consent  of  the  Secre- 
tary of  the  Interior,''  I  would  like  to  read  an  extract  from  a  state- 
ment of  an  engineer.  Mr.  M.  H.  Gerry,  of  Montana,  a  very  able 
electrical  engineer,  addressed  a  letter  to  the  Secretary  of  the  Interior 
indorsing  generally  the  provisions  of  this  bill  and  making  some  criti- 
cisms, and  in  that  connection  he  said: 

I  believe  an  important  condition  of  a  power  grant  is  the  prohibition  of  joint  control 
over  the  businees  of  generating  and  transmitting  hydroelectric  power,  and  of  the  busi- 
ness of  distributing  and  utilizing  the  electric  energy.  In  any  set  of  regulations  I  con- 
sider this  the  most  important. 

I  just  read  that  as  showing  the  wisdom  of  having  some  control 
over  the  sale  of  power  from  the  generating  company  to  one  which 
is  engaged  purely  in  the  business  of  distrmuting  light  and  power. 
There  might  be  cases  where  it  is  extremely  desirable  that  such  sales 
be  permitted.  There  may  be  other  cases  where  it  would  be  very  harm- 
fid,  and  would  be  an  injustice  to  the  community  around  about  the 
generating  plant,  who  might  have  demands  for  that  power,  or  part 
of  it. 

In  the  same  letter  there  is  an  interesting  comment  with  respect 
to  the  question  cf  whether  water  power  is  a  practical  monopoly  within 
the  region  of  generation.     Mr.  Gerry  says: 

Another  matter  of  public  concern  in  connection  with  hydroelectric  properties  I 
believe  to  be  tiie  encouragement  of  the  development  of  such  enterprises  by  Jocal 
capital.  It  has  been  contended  by  some  that  monopoly  is  beneficial,  and  that  water- 
power  projects  should  be  turned  over  to  great  corporations  specializing  in  certain 
nelds. 

It  is  true  that  in  some  cases  there  is  physical  advantage  resulting  from  the  combina- 
tion of  several  plants,  but  this  situation  has  been  much  exaggerated,  and  manv  of 
the  operating  properties  would  be  in  better  condition  financially  as  independent 
projects  servmp  local  territory.  The  development  of  such  projects  is  often  well 
within  the  limits  of  home  capital,  and  if  given  some  encouragement  and  preference 
by  the  Government,  they  will  be  taken  up  by  local  investors,  which  is  a  situation 
greatly  to  be  desired  in  the  development  of  any  community. 

The  committee  asked  me  to  prepare  a  brief  memorandum  list  of 
existing  acts  c  f  Congress  which  might  be  repealed,  in  whole  or  in 
part,  bv  this  bill  if  enacted  into  law. 

Mr.  Thomson.  By  that  last  repealing  clause  ? 

Mr.  Finney.  Yes. 

Mr.  Thomson.  I  wonder,  Mr.  Chairman,  if  it  wotdd  not  be  better 
to  take  those  up  when  we  get  to  that  clause.  We  have  to  get  down 
to  that  anyhow  1 

Mr.  Finney.  Yes. 

The  Chairman.  I  did  not  quite  get  the  suggestion ;  my  attention 
was  diverted  lor  a  moment. 

Mr.  Thomson.  Mr.  Finney,  at  our  request,  has  compiled  a  list  of 
acts  of  Congress  that  might  be  repealed  by  that  last  clause  of  the  bill. 
I  surest  that  we  take  me  matter  up  when  we  get  to  that  claiise. 

The  Chairman.  Do  you  mean  when  he  presents  it  to  the  comniittee  ? 

Mr.  Thomson,  i  assume  that  Mr.  Finney  is  going  to  be  with  tis 
when  we  go  over  this  bill  in  the  committee. 
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The  Chairman.  Yes,  he  is.  Are  yt  a  goii-g  through  the  bill  now, 
Mr.  Finney  ? 

Mr.  Finney.  No;  I  am  just  taking  his  onj  question  up  of  the  act 
which  will  be  repealed  in  whole  or  in  part  b  /  tnis  bill. 

The  Chairman.  Without  objection  that  will  be  inserted  in  the 
record  at  this  point. 

(The  paper  referred  to  is  as  follows:) 

In  my  opinion  the  following  acts,  or  parts  of  acts,  would  be  repealed  by  H.  R. 
14893,  if  enacted: 

Section  2  of  the  act  approved  May  11,  1898  (30  Stat ,  404),  granting  ight  of  way 
for  ditches,  canals,  or  reservoirs  for  the  development  <  f  power  as  subsidiary  to  the 
main  purpose  of  irrigation. 

The  act  of  February  15,  1901  (31  Stat.,  790),  an  ac-  authorizing  und^'r  licenfe  or 
revocable  permits  the  use  of  rights  of  wav  through  pi  blic  lands  and  ol  ler  reserva- 
tions of  the  United  States  for  electrical  plants,  poles,  I'ues,  etc.,  would  ne  repealed 
to  the  extent  to  which  the  statute  applies  to  any  Ube  or  occupation  of  the  public 
lands,  national  forests,  or  other  reservations  exclusive  of  national  parks  for  the  devel- 
opment, generation,  transmission,  and  utilization  of  hydroelectric  power. 

Section  4  of  the  act  of  Congress  approved  February  1,  1905  (33  Stat.,  628),  granting 
rights  of  way  for  the  construction  and  maintenance  of  dams,  reservoirs,  water  plants, 
eto.,  in  and  across  forest  reserves  for  municipal  or  mining  purposes,  and  for  the  pur- 
poses of  milling  and  reduction  of  ores  would  be  repealed  in  so  far  as  those  ures  involved 
the  development,  generation,  transmission,  and  utilization  of  hydroelectiic  power. 

It  would  repeal  so  much  of  the  act  of  Marc^jh  4,  1911  (36  Stat.,  1253-1254),  as  relates 
to  rights  of  way  on  public  lands,  national  forests^and  reservations  for  elecirical  poles 
and  Tines  for  the  transmission  and  distribution  of  electrical  power. 

It  would  not  repeal  sections  18-21  of  the  act  of  March  3,  1891  (26  Stat.,  1095),  which 
relate  to  rights  of  way  for  irrigation. 

It  would  not  repeal  so  much  of  section  2  under  the  act  of  May  11,  1898,  supra,  as 
relates  to  the  use  of  rights  of  way  for  water  transportation  or  for  domestic  purpoees. 

It  would  not  repeal  so  much  of  the  act  of  February  15,  1901,  supra,  as  relates  to 
the  use  of  public  lands  under  permit  for  any  irrigation,  mining,  quanying,  manu- 
facturing, domestic,  or  other  puolic  use  described  in  the  act  not  connected  with  the 
development,  generation,  transmission,  and  utilization  of  hydroelectric  power. 

It  would  not  repeal  so  much  of  section  4  of  the  act  of  February  1,  1905,  supra,  as 
authorizes  the  use  of  the  public  lands  for  storing  or  conveying  water  for  municipal 
or  mining  purposes  or  for  tne  purposes  of  milling  and  reduction  of  ores. 

The  Chairman.  I  would  like  to  have  you  now  go  through  the  bill 
very  briefly,  Mr.  Finney,  if  you  will. 

Mr.  Thomson.  I  suggest  this,  Mr.  Chairman:  There  are  only  a 
few  members  of  the  committee  in  the  room,  and  you  are  going  to  try 
to  get  a  full  attendance  when  we  go  through  the  bill  ia  committee. 
And  all  that  Mr.  Finney  goes  over  now,  in  skimming  over  the  bill, 
we  will  have  to  go  through  again  when  wo  come  to  consider  the  bill 
section  by  section. 

The  Chairjcan.  The  point  is,  Mr.  Thomson,  as  Mr.  Kent  has  sug- 
gested, that  we  would  lifee  to  have  it  in  the  record  for  the  information 
of  those  who  might  read  it,  even  if  there  are  only  a  few  of  us  present. 
I  think  it  would  be  weU  to  have  Mr.  Finney  go  over  it  brieny  now. 

Mr.  Finney.  I  will  be  very  brief  anyhow,  Mr.  Chairman. 

The  contention  of  many  engineers  to  whose  testimony  I  have 
listened  before  the  committee  seems  to  be  that  the  bill  should  bo 
amended  in  the  Une  of  making  the  tenure  of  the  lessees  more  secure 
and  eliminating  as  far  as  possible  executive  supervision.  I  think 
there  is  perhaps  no  objection  to  making  the  tenure  certain  and  sure; 
but  of  course  we  all  agree  that  there  should  be  such  supervision  as 
may  be  necessary  to  protect  the  interest  of  the  public  and  prevent 
monopoly. 
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One  suggestion  made  was  that  the  Secretary  of  the  Interior  should 
be  mandatorily  compelled  to  lease  upon  application.  That  has  been 
discussed  by  others,  and  I  will  not  go  into  it. 

Another  suggestion  was  that  each  lease  must  be  for  50  years. 

Now,  it  stnkes  me  that  there  should  be  some  discretion  left  with 
the  Secretary,  for  the  reason  that  in  some  instances  it  may  be  ex- 
tremely undesirable  to  grant  a  lease  for  the  fuU  50  years.  There 
niay  be  cases  where  the  applicant  for  lease  will  not  desire  a  lease  of 
that  tenure.  And  we  should  not  force  him  to  take  one  if  he  does  rot 
want  to.  It  may  be  a  small  project,  or  it  may  be  a  power  project 
designed  to  furnish  power  to  some  enterprise  which  will  exhaust 
itself  in  20  or  30  years.  There  is  no  reason  why  we  should  compel 
them  to  take  it  for  50  years. 

Mr.  Raker.  Well,  he  could  quit  after  it  exhausts,  could  he  not  ? 

Mr.  Finney.  Possibly  they  might;  but  if  Mr.  Pierce's  amendment 
was  followed,  the  lease  would  have  to  be  for  50  years: 

Mr.  Kent.  And  be  in  cold  storage  the  rest  of  tne  time  ? 

Mr.  Finney.  Yes.  I  think  there  will  be  very  little  difficulty  if  the 
maximum  is  retained  at  50  years.  The  tendency  of  the  executive 
officers  will  be  to  give  those  enterprises  which  seeK  it  and  need  it  the 
maximum  term. 

The  suggested  elimination  of  the  latter  part  of  section  2  of  the  bill 
is,  to  my  mind,  extremely  objectionable,  and  that  deficiency  will  not 
be  cured  by  a  proviso  requiring  the  construction  to  be  begun  within  a 
specified  period. 

It  is  extremely  important,  I  think,  that  there  should  be  some  super- 
vision over  the  grant  of  power  which  may  be  sold  to  a  single  consumer. 
It  is  very  important  m  those  States  where  power  is  in  demand 
for  pumping  for  irrigation.  It  is  even  more  important  in  other 
States,  because,  without  some  restriction,  the  producer  of  the  energy 
might  transmit  it  down  to  some  city  where  he  could  get  a  higher  price 
than  he  could  get  in  the  community  around  his  plant,  and  he  might 
leave  that  surrounding  community  entirely  without  electricity,  which 
they  want  and  need. 

Mr.  Eaker.  Mr.  Finney,  right  there  I  asked  this  question  a  couple 
of  times:  Is  that  a  fact  that  under  the  law  public-service  corporations 
can  select  their  customers,  or  must  they  supply  to  any  and  all  in  pro- 
portion to  the  amount  that  they  have — to  tne  extent  of  their  capacity 
to  supply? 

Mr.  Finney.^  My  imderstanding  has  been  that  the  rule  is  the  same 
with  respect  to  pubUc-service  corporations  furnishing  power  aa  it 
would  be  Mdth  respect  to  a  public  corporation  furnishing  water  for 
irrigation  or  domestic  purposes  -  that  is,  as  long  as  that  corporation 
has  a  supply  available  it  must  sell  to  the  citizen  who  applies,  without 
discrimination,  but  certainly  you  can  not  compel  an  irrigation  com- 
pany, for  instance,  which  has  20,000  acre-feet  of  water  and  which  has 
sold  every  drop  of  that  water,  to  irrigators  who  are  putting  it  to  bene- 
ficial use  and  who  need  it  on  their  land — you  can  not  compel  that  cor- 
poration to  take  part  of  that  water  away  from  those  water  users  and 
give  it  to  some  one  else  who  wants  to  put  water  on  his  dry  land,  if  I 
understand  the  law  correctly. 

Mr.  Thomson.  To  somebody  who  has  later  come  in  ? 

Mr.  Finney.  To  somebody  who  has.  later  come  in,  yes.  And  I 
think  the  same  would  be  true  of  the  electric  power  company;  if  it  had 
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}>ower  on  hand  unsold  or  if  it  were  possible  for  it  to  generate  addi- 
tional energy  it  would  bie  incumbent  upon  it,  and  doubtfess  the  public- 
service  commission  would  compel  it,  to  supply  power  to  applicants. 
But  suppose  it  has  sold  every  horsepower  that  it  generates,  that  that  is 
being  used,  and  the  local  community  comes  in  with  a  demaad  for 
power  ? 

Mr.  Raker.  Then,  according  to  that,  the  newcomer  has  but  very 
little  chance.     Is  that  your  view  of  the  matter  ? 

Mr.  Finney.  That  is  my  imderstandiog,  yes. 

Mr.  Raker.  And  would  that  be  the  same  way  with  electric  energy? 
There  are  large  institutions,  large  homes  having  25  or  30  rooms,  with 
3,000  lamps  in  them,  and  new  buildings  are  put  up  by  modest  depart^ 
mental  officials;  ana  the  power  of  the  power  company  is  used  by  all 
these  large  places.  Now,  according  to  that  view  the  man  who  owns 
the  modest  nome  could  not  go  and  get  five  lights  for  his  place  if  these 
larger  houses  were  using  it  all. 

Mr.  Finney.  That  is  my  understanding.  The  power  has  all  been 
sold  and  is  in  beneficial  use. 

Mr.  Kent.  Do  you  not  know  of  plenty  of  water  companies  that  are 
short  of  water  that  refuse  to  take  on  new  customers  ?  I  do.  In  my 
county  the  water  companies  refuse  to  take  on  new  customers. 

Mr.  Finney.  Y6s;  I  am  more  famiUar  with  the  irrigation  companies 
than  I  am  with  the  power  companies  in  that  respect. 

The  suggestion  that  section  4  be  amended  by  striking  out  the  pro- 
vision that  no  sale  be  made  to  a  distributing  company  without  the 
consent  of  the  secretary,  strikes  at  a  verv  important  teature  of  the  bill, 
and  it  seems  to  me  that  it  would  open  tne  door  for  transactions  which 
might  be  highly  objectionable. 

The  provision  in  section  5  with  respect  to  the  taking  over  I  have 
already  touched  upon — as  to  the  ccfnstitutionality  of  the  proposed 
provision  for  taking  over  their  propertv. 

The  question  of  whether  that  snoufd  be  the  actual  value,  or  fair 
value,  has  been  discussed  here  so  fully  that  I  do  not  think  I  need  go 
into  that.  It  seems  to  be  self-evident  that  the  right  to  take  over  at 
the  end  of  the  50-year  period,  should  conditions  warrant  and  require 
such  actions,  is  so  important  that  it  should  not  be  defeated  by  putting 
it  into  the  power  of  one  of  these  corporations,  through  its  unearned 
increment  or  the  increases  in  values  to  so  act  as  to  really  defeat  that 
reserved  right  on  the  part  of  the  Government. 

Mr.  Kent.  Well,  does  not  that  act  like  an  optional  purchase — a 
contract  for  an  optional  purchase  ?    Is  not  that  aoout  what  it  means  ? 

]VIr.  Finney.  That  is  my  view.  It  is  contractual,  and  the  party 
who  takes  the  lease  goes  into  it  with  this  as  a  part  of  the  considera- 
tion. He  knows  exactly  what  he  is  doing,  and  exactly  what  the  terms 
and  conditions  are. 

Mr.  Kent.  So  that  the  question  of  the  constitutionality  of  the  pro- 
vision hardly  comes  in  ? 

Mr.  Finney.  I  think  there  is  no  question  that  it  is  entirely  legal 
and  constitutional. 

Mr.  Raker.  Mr.  Chairman,  I  have  one  other  question.  I  wish 
Mr.  Finney  would  look  this  point  up  and  present  his  views  to  the 
committee: 

I  am  assuming  now  that  a  new  power  plant  has  been  inaugurated, 
with  100  horsepower.    The  company  goes  to  10  private  parties  and 
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makes  arrangements  to  sell  them  each  10  horsepower  per  annum. 
Can  it  be,  that  if  I  or  Mr.  Johnson,  the  eleventh  man,  should  come  in 
and  want  10  horsepower,  that  they  can  deny  us  the  right  to  get  it 
by  saying,  "We  have  disposed  of  100  horsepower  to  these  10  men, 
one  with  a  grist  mill  and  one  with  a  mine  and  one  with  an  irrigating 
pump,  and  so  on,"  and  in  that  way  leave  out  Mr.  Johnson  or  me 
entirely? 

Mr.  FiNNET.  Do  you  mean  that  he  comes  in  after  the  sale  has  been 
made? 

Mr.  Rakeb.  Yes. 

Mr.  FiNNBT.  And  after  that  power  has  been  put  to  use  1 

Mr.  Rakeb.  No;  I  did  not  say  that.  He  comes  just  before  thev 
are  ready  to  start;  but  the  company  has  entered  into  a  contract  with 
these  10  men. 

Mr.  Kent.  The  contracts  are  closed  for  the  power  ? 

Mr.  Raeeb.  Yes;  the  contracts  are  closed. 

Mr.  Kent.  There  can  not  be  any  question — — 

IVfr.  Rakeb  (interposing).  Wait  a  moment.  I  am  asking  Mr. 
Finney  to  look  up  this  point,  and  I  think  there  will  be  abundant 
authorities  which  ne  can  present  to  the  committee. 

Mr.  Finney.  Yes;  you  asked  me  to  look  it  up.  You  did  not  ask 
for  an  offhand  opinion. 

Mr.  Rakeb.  I  understand  that  your  opinion  is  that,  if  10  contracts 
be  entered  into,  and  no  power  yet  furnished  at  all,  and  the  eleventh 
man  comes  in,  he  could  not  get  any  power  ? 

Mr.  Finney.  Yes;  I  think  so. 

Mr.  Kent.  Well,  may  I  modify  that  question  a  little  ? 

Mr.  Rakeb.  Well,  I  want  it  to  go  in  that  way,  because  the  courts  of 
our  State  have  held  those  contracts  to  be  absolutely  void  because  they 
are  pubUc-service  corporations,  and  they  coxdd  not  in  advance  enter 
into  contracts  by  which  they  would  give  Tom,  Dick,  and  Harry  all 
they  wanted,  and  leave  out  another  man. 

Mr.  Kent.  Well,  I  woi|ld  like  to  have  this  suggestion  go  in  with  the 
one  you  have  suggested,  that  in  the  event  that  such  power  is  actually 
used  by  those  10  people,  that  is  one  question.  If  any  portion  of  that 
power  is  not  used  by  those  10  people,  then  the  question  eomes  in, 
can  somebody  else  come  in  and  take  the  power  that  is  not  being 
utilized  ? 

Mr.  Finney.  That  is  just  hke  the  case  of  water.  Of  course,  if  the 
public-service  corporation  had  sold  20,000  acre-feet  of  water,  and  only 
15,000  acre-feet  are  put  to  beneficial  use,  I  have  no  doubt  in  the  world 
that  the  pubUc-service  commission  could  then  compel  this  corpora- 
tion  

Mr.  Rakeb  (interposing) .  No ;  the  point  I  want  to  get  at  is  to 
make  this  plain  to  you  on  the  water-power  proposition:   Here  is  a 

Smblic-service  corporation  furnishing  water.  It  selects  10  men  to 
umish  water  to,  and  enters  into  a  contract  with  them.  Here  are  two 
or  three  other  men  who  want  water.  Now,  can  it  do  that  under  a 
public-service  commission  ? 

Mr.  Thomson.  Assuming  that  all  of  these  10  people  want  to  use 
and  are  going  to  use  their  power  ? 

Mr.  Finney.  Assuming  that  the  applications  are  presented  at  the 
asme  time  for  the  whole  10  ? 
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Mr.  Raker.  Yes. 

Mr.  FiNNBY.  No ;  it  could  not  do  that. 

Mr.  Raker.  It  has  to  divide  it  between  the  10. 

The  Chairkan.  You  are  departing  from  your  original  question. 

Mr.  Finney.  Yes;  I  think  you  are. 

Mr.  Thomson.  Yes;  in  the  first  place,  there  had  been  10  contracts 
made  and  concluded,  and  then  the  others  came  on. 

Mr.  Raker.  Then,  I  would  put  it  this  way,  that,  on  the  water 
proposition  there  are  100  inches  of  water,  and  the  company  enters  into 
10  contracts,  giving  each  man  10  inches,  and  a  contract  is  concluded 
and  signed,  and  the  full  consideration  paid  for  a  year. 

The  QsAiRMAN.  Is  that  the  total  capacity  of  the  plant  ?  You 
might  put  that  in. 

&.  Kaker.  Yes;  that  is  the  total  capacity  of  the  plant. 

The  Chairman.  And  all  for  beneficial  usel 

Mr.  Raker.  Now,  at  the  same  time  that  these  contracts  are  being 
made,  here  are  Mr.  Johnson  and  myself  applying  for  5  inches  of  water 
apiece.  I  am  asking  now  whether  this  pubhc-service  corporation  can 
deny  Mr.  Johnson  and  myself  the  right  to  the  use  of  that  water  ? 

Mr.  Finney.  Not  on  that  statement,  no;  because  all  the  oontra^sts 
are  under  consideration  at  the  time  the  later  applications  were  being 
considered.  But,  on  the  other  hand,  if  those  contracts  were  closed 
and  the  water  was  put  to  beneficial  use,  or  tiraie  remained  within 
wWch  to  put  it  to  beneficial  use,  and  then  you  came  in  with  your 
application,  they  could  say  no,  they  could  not  take  the  water  away 
from  the  first  parties  and  give  it  to  you,  or  any  part  of  it. 

Mr.  Rakeh.  Well,  the  authorities  will  determme  that  question;  we 
will  not  discuss  it  further  here. 

The  Chairman.  I  think,  when  you  come  to  look  it  up,  you  gentle- 
men will  find  that  your  differences  are  differences  of  fact,  and  not 
of  law.     PLiaughter.] 

Mr.  Finney.  It  seems  to  eoe  that  the  principal  features  of  the  bill, 
the  important  and  vital  features  of  the  bill,  are,  first,  that  we  shall 
secure  to  people  who  want  to  develop  power  a  definite  and  fixed  tenure 
which  they  have  not  now,  and  which  I  know  from  my  experience  in 
the  department  has  impeded  power  development.  We  have  a  num- 
ber of  power  applications  annually  for  the  use  of  }>ublic  lands  under 
the  present  law;  but  they  are  mostly  small  propositions,  and  we  are 
told,  time  and  time  again,  by  engineers  and  oy  people  who  have 
money  to  invest,  that  they  are  afraid  to  go  in  under  revocable  per- 
mit.   This  bill  removes  that  objection. 

The  second  feature  is  that  it  reserves  to  the  United  States  an  oppor- 
tunity to  adopt  a  new  policy  in  the  future,  50  years  from  now.  It 
does  not  commit  us  to  take  the  plants  over;  it  noes  not  say  that  we 
will  not  take  them  over.  But  it  leaves  the  matter  open,  so  that  in 
the  light  of  experience  Congress  in  the  future  may  do  what  seems 
wisest  at  that  time. 

Third,  the  regulation  and  control  of  service,  and  of  chaiges  for 
service,  to  consumers,  by  the  Secretary  of  the  Interior  or  by  the  public 
service  commission  of  the.  State  where  the  development  or  use 
occurs,  depending  upon  the  conditions  defined  in  the  bill. 

The  question  of  revenue  I  do  not  regard  as  of  very  much  importance. 
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The  Chairman.  We  are  very  much  obliged  to  you,  Mr.  Finney; 
and  we  are  obliged  to  the  other  departmental  officers,  and  to  the  gen- 
tlemen who  have  appeared  before  us. 

Mr.  Raker.  Does  this  conclude  the  hearings,  Mr.  Chairman  ? 

The  Chairman.  I  am  perfectly  willing  to  have  that  order  made  at 
this  point. 

Mr.  Clary.  Mr.  Chairman,  I  called  Mr.  Finney's  attention  to  the 
last  section,  repealing  laws,  with  reference  to  national  parks,  and  I 
will  ask  that  he  make  a  memorandum  so  that  when  the  proposition 
comes  up  before  the  committee  in  executive  session,  it  will  not  escape 
his  attention — because  if  the  matter  is  not  taken  up  then,  it  womd 
involve  getting  the  bill  back  from  the  House  after  it  has  been  reported 
by  the  committee.  Mr.  Finney  and  I  thoroughly  agree  on  the  propo- 
sition. 

Mr.  FiNNET.  I  will  sav  that  I  have  prepared  an  amendment  to 
section  14,  which  I- will  nand  to  the  committee  in  executive  session. 

(Thereupon,  at  5  o'clock  p.  m.,  the  committee  adjourned.) 


APPENDIX. 


BZHIBIT  A. 

MXMOBANDU&r    IN    SUPPOBT   OF    RESOLUTION    OF    WESTERN    GOVERNORS    AT    DENVER 
CONFEBKNCE  APRIL  9,  1914,  RE  CONSERVATION  AND  WATER  POWERS. 

At  their  conference  at  Denver  on  April  9,  1914,  the  governors  of  the  States  of 
Utah,  Nevada,  Colorado,  Washington,  Oregon,  Idaho,  Wyoming,  New  Mexico, 
and  North  Dakota  adopted  the  following  resolution : 

**  Whereas  Congress  has  declared  the  water  of  all  lakes,  rivers,  and  other 
sources  of  water  supply  upon  the  public  lands  and  not  navigable,  shall  re- 
main and  be  held  free  for  the  appropriation  and  use  of  the  public  for  irri- 
gation, mining,  and  manufacturing  purposes.  We  insist  the  Federal  Gov- 
ernment has  no  authority  to  exercise  control  over  the  water  of  a  State 
through  ownership  of  public  lands: 

"Resolved,  We  maintain  the  waters  of  a  State  belong  to  the  people  of  the 
State,  and  that  the  State  should  be  left  free  to  develop  water-power  possibilities 
and  receive  fully  the  revenues  and  other  benefits  derived  from  said  develop- 
ments. 

"resolution  on  conservation. 

"  We  believe  in  conservation — in  sane  conservation.  We  believe  the  all-wise 
Creator  placed  the  vast  resources  of  this  Nation  here  for  the  use  and  benefit 
of  all  the  people,  past,  present,  and  future;  and  while  we  believe  due  considera- 
tion and  protection  should  be  given  to  the  rights  of  those  who  come  hereafter, 
we  insist  that  the  people  of  this  day  and  age  should  be  given  every  reasonable 
opportunity  to  develop  our  resources  and  put  them  to  beneflci;U  use." 

There  are  pending  before  Congress  two  blUs  authorizing  the  development  of 
water  powers  in  the  streams  of  the  arid  West — S.  4415,  by  Senator  Jones  of  Wash- 
ington, and  H.  R.  14893,  by  Mr.  Ferris.  Passing  any  general  discussion  of  the  mer- 
its of  either  of  these  bills  in  matters  of  detail,  they  present  fundimien tally  anti- 
thetical divergence  between  State  control  of  waters  on  the  one  hand  and  Federal 
control  on  the  other,  upon  which  the  western  governors  so  emphatically  ex- 
pressed themselves  in  the  conference  resolution  al)ove  quoted,  which  may  be 
concretely  expressed  in  the  question.  Do  the  waters  of  the  several  States,  or 
more  correctly,  does  the  right  to  use  those  waters  belong  to  the  States  or  to 
the  Federal  Grovernment? 

This  antithesis  is  expressed  in  the  divergent  provision  of  the  two  Wills  as 
to  the  compensatory  tax  to  be  Imposed  uix)n  water-power  developments.  The 
Jones  bill  (sec.  2)  provides  for  compensation  to  the  Fedeial  Government  by  a 
rental  based  upon  the  api)ralsed  value  of  the  public  lands  required  for  the 
development.  The  Ferris  bill  (sec.  8)  provide.s  for  rental  based  upon  the  power 
developed  by  the  lessee  at  the  site  regardless  of  the  area  of  public  lands  occu- 
pied by  him.  In  other  words,  the  former  asserts  ownership  of  and  exacts  com- 
pensation for  land  taken,  the  latter  of  and  for  water  Independent  of  the  land 
required  for  its  use. 

It  is  nowhere  claimed  that  there  Is  In  the  Federal  Government  any  right 
to  control  the  use  of  water  within  the  States  (except  In  aid  of  commerce  and 
navigation  and  purposes  Incident  to  other  governmental  functions)  except  such 
as  is  given  by  the  ownership  of  public  lands. 

This  statement  would  seem  to  an«?wor  the  question  above  stated,  and  to 
render  the  compensatory  clau.se  of  the  Ferris  bill  Indefensible  In  principle. 
But  it  is  claimed  by  the  Federalists  that  the  rights  of  the  Government  as  a 
riparian  owner  of  much  of  the  land  upon  which  hydroelectric  developments 
must  be  made  give  It  the  riparian  owner's  right  to  the  water  or  its  use,  and 
confer  upon  it  a   right  to  exact  compensation  for  such  use.     In  those  few 
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Western  States  in  which  a  modified  system  of  riparian  rights  Is  in  force  there 
would  be  merit  in  the  contention  were  it  not  for  the  facts,  first,  that  a  riparian 
owner's  usufructuary  right  to  water  is  simply  an  incident  of  his  riparian  owner- 
ship of  land — it  may  be  severed  by  grant,  reservation,  or  condemnation,  or 
lost  by  prescription  created  by -adverse  user,  but  fundamentally  and  inherently 
it  is  appurtenant  to  his  land,  and  if  the  land  is  rendered  more  valuable  by  its 
riparian  character,  it  is  compensated  for  in  the  increased  cost  of  the  land; 
second,  the  asserted  right  Is  not  confined  to  riparian  land,  but  is  extended  to 
nonriparian  land  which  it  for  any  reason  becomes  necessary  to  cross  in  the 
construction  of  development  works — for  example,  a  flume  or  pipe  line  may 
extend  from  a  riparian  lot  in  private  ownership  over  nonriparian  public  land, 
and  thence  to  a  power  house  on  private  riparian  land  where  it  is  returned  to 
tJie  stream ;  under  the  Ferris  bill  the  Government  may  exact  exactly  the  same 
tax  or  rental  upon  the  same  horsepower  basis  as  though  It  were  the  owner  of 
all  the  land,  riparian  or  nonriparian,  required  for  the  development;  third,  the 
right  is  asserted  as  a  sovereign,  governmental  right  yielding  a  compensation  to 
enable  the  Government  to  maintain  a  governmental  bureau  discharging  govern- 
mental functions,  and  not  a  private  proprietary  right,  constituting  a  thing  of 
value  and  to  be  compensated  for  as  such,  upon  its  disposal,  as  other  property 
is  compensated  for. 

But  in  the  great  majority  of  Western  States,  where  the  doctrine  of  riparian 
rights  has  been  rejected  in  toto,  there  is  no  basis  cither  in  sovereignty  or 
riparian  proprietorship  for  the  assertion  by  the  Federal  Government  of  a  right 
to  the  waters  of  streams,  or  their  use,  or  to  regulate  their  use  by  others,  or  to 
exact  compp<iisation  for  such  use,  but  all  of  such  claimed  rights  belong  to  the 
several  States  and  their  peoples,  and  are  the  subjects  of  property,  distinct  from 
any  rights  to  land,  riparian  or  otherwise,  which  may  be  used  or  required  to 
make  such  water  rights  available.  Furthermore,  in  no  State  can  the  Federal 
Government  claim  any  rights  to  water  except  as  Incident  to  land  ownership, 
and  then  only  on  the  same  terms  and  conditions  as  oUier  owners  of  land  in  the 
State. 

These  propositions  are  elementary  and  part  of  the  common  knowledge  of 
every  citizen  of  the  West,  but  seem  to  be  so  generally  misunderstood  by  our 
eastern  friends  that  this  memorandum  in  support  of  the  position  so  emfAuiti- 
cally  taken  by  the  western  governors  is  offered,  citing,  for  brevity  and  con- 
ciseness, only  the  few  leading  and  incontestable  authorities  on  the  proposition 
involved : 

I.  The  Federal  Government  has,  by  reason  of  its  ownership  of  public  lands, 
no  municipal  right  of  sovereignty  in  the  several  States,  but  the  rights  of  the 
public-land  States  over  such  lands,  and  the  waters  over  the  same,  are  In  all 
respects  equal  to  those  of  the  original  States  over  territory  within  their  bor- 
ders, save  that  they  can  not  tax  them  or  interfere  with  the  primary  .disposal  of 
the  soil  by  the  Federal  Government 

This  principle  is  established,  and  Incidentally  the  whole  argument  here  made. 
In  the  leading  case  of  Pollard's  I^essee  v.  Haggen  (3  How.,  212,  15  XJ.  S.,  391). 
where,  ^mong  other  things,  the  court  said : 

"  We  think  a  proper  examination  of  this  subject  will  show  that  the  United 
States  never  held  any  municipal  sovereignty.  Jurisdiction,  or  right  of  soil  In 
and  to  the  territory  of  which  Alabama  or  any  of  the  new  States  were  formed, 
except  for  temporary  purposes,  and  to  execute  the  trusts  created  by  the  acta  of 
the  Virginia  and  Georgia  Legislatures,  and  the  'loods  of  cession  executed  hy 
them  to  the  United  States,  and  the  trust  created  by  the  treaty  with  the  Frendi 
Republic  of  the  80th  of  April,  1803,  ceding  Louisiana. 
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'And  If  an  express  stipulation  had  been  Inserted  in  the  agreement  granting 
the  municipal  right  or  sovereignty  and  eminent  domain  to  the  United  States 
such  stipulation  would  have  been  void  and  Inoperative,  because  the  United 
States  have  no  constitutional  capacity  to  exercise  municipal  Jurisdiction, 
sovereignty,  or  eminent  domain  within  the  limits  of  a  State,  or  elsewhere,  except 
In  the  cases  in  which  It  fs  expressly  granted. 


(I 


The  right  of  Alabama  and  every  other  new  State  to  exercise  all  the  powers 
of  government  which  belong  to  and  may  be  exercised  by  the  original  States  of 
the  Union  must  be  admitted  and  remain  unquestioned,  except  so  far  as  they 
are  temporarily  deprived  of  control  over  the  public  landk 

•  ••*### 
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''We,  tberefore,  think  the  United  States  hold  the  public  lands  within  the  new 
States  by  force  of  the  deeds  €i  cession,  and  the  statutes  connected  with  them, 
and  not  by  any  muni(;ipai  sovoreisnty  which  it  may  be  supposed  they  possess 
or  have  reserved  by  compact  with  the  new  States  for  that  particular  purpose. 
The  provision  of  the  Constitution  above  referred  to  shows  that  no  snch  power 
can  be  exercised  by  the  United  States  within  a  State.  Such  a  power  is  not 
only  rvpugniint  to  the  ConstifUtion,  but  it  is  inconsistent  with  tibe  spirit  and 
intention  of  the  deeds  of  cession. 


i( 


By  the  preceding  course  of  reasoning  we  have  arrived  at  these  general  con- 
clusions :  First,  the  shores  of  navigable  waters,  and  the  soils  under  them,  were 
not  granted  by  the  CJonstitution  to  the  United  States  but  were  reserved  to  the 
States  respectively.  Second,  the  new  States  have  the  same  rights,  sovereignty, 
and  Jurisdiction  over  this  subject  as  the  original  States.  Third,  the  right  of  the 
United  States  to  the  public  lands,  and  the  power  of  Congress  to  make  all  needful 
rules  and  regulations  for  the  sale  and  disix)sition  thereof,  conferred  no  power 
to  grant  to  the  plaintiffs  the  land  incontroversy  in  this  case." 

The  principle  announced  in  this  case  has  been  affirmed  and  the  case  followed 
in  cases  in  the  Supreme  Court  of  the  United  States  and  In  the  several  States 
too  numerous  to  mention.  Among  the  more  important  cases  of  those  most 
nearly  in  point  here  are;  Withers  v.  Buckley  (20  How.,  84) ;  Shively  v.  Bowlby 
(152  U.  S.,  1) ;  Fort  Leavenworth  R.  Co.  v.  Tx)we  (114  U.  S.,  625) ;  Kansas  v. 
Colorado  (206  U.  S.,  46) ;  Hudson  Water  Co.  v.  McCarter  (200  U.  S.,  349). 

In  the  Fort  Leavenworth  case  it  is  said — 

"The  United  States,  therefore,  retained,  after  the  admission  of  the  State, 
only  the  rights  of  an  ordinary  proprietor,  except  as  an  instrument  for  the  execu- 
tion of  the  powers  of  the  General  Government,  that  part  of  the  tract  which  was 
actually  used  for  a  fort  or  military  post  was  beyond  such  control  of  the  State 
by  taxation  or  otherwise  as  would  defeat  its  use  for  those  purposes.  So  far  as 
the  land  constituting  the  reservation  was  not  used  for  military  purposes  the 
possession  of  the  United  States  was  only  that  of  an  individual  proprietor.  The 
State  could  have  exercised,  with  reference  to  it,  the  same  authority  and  Juris- 
diction which  she  could  have  exercised  over  similar  property  held  by  private 
parties." 

In  Kansas  v,  Colorado  (supra),  which  is  now  perhaps  the  leading  case  on 
this  proposition  as  applied  to  the  arid  States,  the  following  statement  is  made: 

"As  to  those  lands  within  the  limits  of  the  States,  at  least  of  the  western 
States,  the  National  Government  is  the  most  considerable  owner  and  has  power 
to  dispose  of  and  make  all  needful  rules  and  regulations  respecting  its  propriety. 
We  do  not  mean  that  its  legislation  can  override  State  laws  In  respect  to  the 
general  subject  of  reclamation.  While  arid  lands  are  to  be  found  mainly,  if 
not  only,  in  the  western  and  newer  States,  yet  the  powers  of  the  National 
Government  within  the  limits  of  those  States  are  the  same — ^no  greater  and  no 
less — than  those  within  the  limits  of  the  original  13,  and  it  would  be  strange 
If,  in  the  absence  of  a  definite  grant  of  power,  the  National  Government  could 
enter  the  territory  of  the  States  along  the  Atlantic  and  legislates  in  respect 
to  improving  by  irrigation  or  otherwise  the  lands  within  their  borders.  Nor  do 
we  understand  that  hitherto  Congress  has  acted  In  disregard  to  this  limitation." 

And  in  the  Hudson  Water  case,  the  court,  through  Mr.  Justice  Holmes,  says : 

"  It  appears  to  us  that  few  public  interests  are  more  obviously  indisputable 
and  independent  of  particular  theory  than  the  interest  of  the  public  of  a  State 
to  maintain  the  rivers  that  are  wholly  within  It  substantially  undiminished 
except  by  such  drafts  upon  them  as  the  guardian  of  the  public  welfare  may 
permit  for  the  purpose  of  turning  them  to  more  perfect  use." 

And  it  is  held  that  no  agreement  of  riparian  owners  can  sanction  the  diver- 
sion of  an  imi)ortant  stream  outside  the  boundaries  of  the  State.  In  this  dis- 
cussion the  court  expressly  excludes  irrigation  problems. 

II.  The  right  of  sovereignty  over  lands  and  waters  being  in  the  several  States, 
each  may  determine  for  itself  the  law'  governing  the  right  to  the  use  of  it» 
waters  and  the  manner  of  acquiring  and  conditions  of  continuing  silch  use. 

Whatever  may  have  been  the  rule  during  the  early  formative  period  of  irri- 
gation and  water-power  law.  the  Supreme  Court  of  the  United  States  has  con- 
^stently  held  since  the  decision  of  Kansas  v.  Colorado,  cited  above,  that  the 
nature  and  extent  of  water  rights  within  the  several  States  is  a  question  of 
local  law  in  which  the  statutes  and  decisions  of  those  States  govern. 

In  the  Kansas  v.  Colorado  case  it  said — 

*'  Each  State  has  full  Jurisdiction  over  the  lands  within  its  borders,  inclndlnip 
the  beds  of  streams  and  other  watera.** 
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And — 

^*It  may  determine  for  Itself  whether  the  common-law  mle  In  req)ect  to 
riparian  rights  or  that  doctrine  which  obtains  in  the  arid  regions  of  the  West 
what  appropriation  of  waters  for  the  purposes  of  irrigation  shall  control.  Con- 
gress can  not  enforce  either  rule  upon  any  State." 

This  rule  is  substantially  announced  in  the  Hudson  Water  case,  above  cited, 
and  in  Boquillas  Cattle  Co.  caSe  (213  U.  S.,  839);  an  appropriation  in  Arizona 
is  expressly  sustained  as  against  a  claim  of  vested  riparian  rights  claimed  under 
a  territorial  statute  making  the  common  law  of  England,  so  far  as  not  repugnant 
to  the  territorial  laws  adopted — the  court,  through  Mr.  Justice  Holmes,  merely 
saying  trenchantly :  "  But  we  agree  with  the  territorial  court  that,  considered 
with  the  rest  of  the  code,  it  is  far  from  meaning  that  the  patentees  of  a  ranch 
on  the  San  Pedro  are  to  have  the  same  rights  as  the  owners  of  an  estate  on  the 
Thames."  The  proprietor's  right  are  sustained  under  the  Arizona  appropria- 
tion code. 

The  question  is  expressly  decided  again  in  Ix)s  Angeles  Milling  Co.  v.  I/OS 
Angeles  (217  U.  S.,  217),  where  it  is  held  that  the  decision  of  the  California 
court  as  to  the  effect  of  rights  of  the  Pueblo  of  Lios  Angeles  to  water,  basing  its 
decision  on  previous  decisions  of  the  court  of  California,  presented  no  Federal 
question  which  the  Supreme  Court  could  review,  citing,  among  other  case.s, 
I.OS  Angeles  t\  Hooker  (188  U.  S.,  314),  where  Chief  Justice  Fuller  said: 

"  Obviously,  the  question  as  to  the  title  or  right  of  plaintiffs  in  error  to  the 
land  and  whatever  appertained  thereto  was  one  of  State  law,  on  which  the  de- 
cision of  the  State  court  was  final." 

In  Shodde  v.  Twin  Falls  Water  Co.  (224  U.  S.,  107)  the  Idaho  law  of  appro- 
priation is  sustained  against  a  claim  of  vested  riparian  rights,  and  the  question 
Is  treated  by  the  Supreme  Court  solely  as  one  of  local  law  under  which  the 
decisions  of  the  State  court  are  binding. 

III.  In  the  great  majority  of  Western  States  water  is  declared  the  property 
of  the  State  or  of  the  public  and  the  right  to  its  use  the  subject  of  appropria- 
tion Independent  of  land  ownership ;  title  to  riparian  land  gives  no  title  to  water 
nor  right  to  its  use. 

In  the  arid  States  the  above  statement  is  Imown  as  the  Colorado  doctrine, 
being  first  promulgated  In  the  case  of  Coffin  v,  Lefthand  Ditch  Co.  (8  Colo..  443). 
In  this  case  the  court,  after  reviewing  the  doctrines  of  prior  appropriation  and 
of  riparian  rights,  said: 

"  We  conclude,  then,  that  the  common-law  doctrine  giving  the  riparian  owner 
a  right  to  the  flow  of  water  in  its  natural  channel  upon  and  over  his  land,  even 
though  he  makes  no  beneficial  use  thereof,  is  inapplicable  to  Colorado.  The 
imperative  necessity,  unknown  to  the  countries  which  gave  It  birth,  compels 
the  recognition  of  another  doctrine  in  conflict  therewith.  And  we  hold  that,  in 
the  absence  of  express  statutes  to  the  contrary,  the  first  approprlator  of  water 
from  a  natural  stream  for  a  beneficial  puri>ose  has,  with  the  qualifications  con- 
tained in  the  Constitution,  a  prior  right  thereto  to  the  extent  of  such  appro- 
priation." 

This  view  of  the  law  has  been  adopted,  in  addition  to  Colorado,  in  Wyoming, 
New  Mexico,  Arizona,  Utah,  Idaho,  and  Nevada,  and  as  hereinbefore  noted.  Is 
acquiesced  in  by  the  Supreme  Court  of  the  United  States.  The  leading  de- 
cisions in  the  various  States  are:  Wllley  v.  Decker  (11  Wyo.,  496),  Clough  v. 
Wayne  (2  Ariz.,  371),  Stowell  v.  Johnson  (7  Ut)h.  215),  Drake  v,  Earhart  (2 
Idaho.  750),  Keno  Smelting  Works  r.  Stevenson  (20  Nev.,  209). 

There  Is  not  space  to  review  these  decisions  In  detail,  but  they  all  proceed 
upon  the  theory  expounded  in  the  Colorado  case — that  the  law  of  riparian 
rights  was  not  adapted  to  the  situation  existing  in  the  arid  States,  and  conse- 
quently never  was  a  part  of  their  law ;  that  their  law  originated  independently 
of  the  common-law  doctrines  out  of  the  customs  of  miners  and  as  a  product  of 
necessity,  which,  if  not  recognized,  would  have  left  those  States  a  waste.  Un- 
like the  States  which  followed  the  California  doctrine,  next  to  be  mentioned, 
they  do  not  hold  that  rights  to  the  use  of  water  depend  in  any  sense  upon  either 
acquiescence  by  or  grant  from  the  Federal  Government  as  the  owner  of  riparian 
lands,  but  that  those  rights, are  sul  generis  and  of  indei)endent  local  origin, 
and  as  such  are  impressed  upon  the  lands  of  the  United  States  as  well  as  upon 
lands  which  have  passed  into  private  ownership. 

ly.  In  the  balance  of  the  Western  States  while  riparian  rights  are  recognized 
such  recognition  Is  of  rights  of  land  proprietorship  and  not  of  sovereignty,  and 
it  has  not  been  extended  to  public  lands  because  of  any  paramount  govern- 
mental ownership  as  such,  but  because  of  the  proprietary  interest  of  the  Got- 
emment,  which,  as  proprietor,  is  regarded  simply  as  the  source  of  title. 
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This  doctrine,  known  as  the  California  doctrine,  prevails.  In  the  States  of 
California,  Washington,  and  Montana.  Under  it  the  ownership  of  riparian 
land  is  regarded  as  carrying  with  It,  as  at  common  law,  the  right  to  the  use 
of  water,  but  the  Government  as  the  owner  of  such  Inud  is  "held  to  have  granted 
its  rights  to  water  by  the  now  famous  act  of  July  26,  1866,  which,  among  other 
things,  provides: 

**  Sec.  9.  And  be  it  further  enacted.  That  whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mluing,  agricultural,  manufacturing,  or  other 
purposes,  have  vested  and  accrued,  and  the  same  are  recognized  and  acknowl- 
edged by  the  local  customs,  laws,  and  the  decisions  of  courts,  the  possessors 
and  owner  of  such  vested  rights  shall  be  maintained  and  protected  In  the  same." 

This  act  was  early  held  to  be  not  only  a  recognition  of  rights  previously 
acquired,  but  also  as  a  grant  by  the  Federal  Government  to  future  users  of 
water,  and  it  has  been  generally  held  under  it  when  applied  to  this  doctrine, 
that  so  long  as  land  was  in  public  ownership  of  the  United  States,  water  rights 
could  be  acquired  by  appropriation,  because  of  the  grant  of  the  right  so  to  do 
by  the  act  of  Congress,  but  as  soon  as  they  passed  into  a  private  ownership, 
riparian  rights,  unless  previously  divested,  attached. 

The  leading  case  in  supiwrt  of  this  doctrine  Is  Lux  v.  Haggin  (69  Cal.,  255). 
The  decision  Is  a  very  long  one.  It  is  there  held  that  the  Government  has  the 
absolute  title  to  its  lands,  and  that  consequently  unless  preserved  running 
waters  appurtenant  thereto  pass  by  grant  or  patent  of  the  United  States  (p. 
340).    But  it  is  further  said  : 

"  Upon  the  admission  of  California  into  the  Union,  this  State  became  vested 
with  all  the  rights  of  sovereignty  and  .lurisdiction  in  and  over  navigable  water 
and  the  soils  under  them  which  were  possessed  by  the  original  States  after  the 
adoption  of  the  Constitution  of  the  United  States.  Since  the  admission  of  Cali- 
fornia into  the  Union  the  public  lands  of  the  United  States  (except  such  as  have 
been  reserved  or  purchased  for  forts,  navy  yards,  public  buildings,  etc.)  are 
held  as  are  the. lands  of  private  persons,  except  that  they  can  not  be  taxed  by 
the  State  nor  can  the  primary  disposition  of  them  be  interfered  with"  (p.  335). 

Similarly  the  Federal  court  for  California,  in  Woodruff  v.  North  Bloonifield 
(18  Fed.  Cas.,  772,  9  Sewyer,  441),  l;el(l  that  after  the  aamlssion  of  Californlsi 
"  the  only  Interest  of  the  United  Stntes  In  the  public  lands  was  that  of  a  pro- 
prietor, like  that  of  any  other  proprietor,  except  that  a  State,  under  the  express 
terms  upon  which  it  was  admitted,  could  pass  no  laws  to  Interfere  with  their 
primary  disposal,  and  they  were  not  subject  to  taxation." 

The  doctrine  of  Lux  v,  Ilaggln  (supra)  has  been  adopted  in  Washington  In 
Kendel  v.  Joyce  (48  Wash.,  489),  and  in  Montana  in  Cottonwood  v.  Thorn  (39 
Mont,  115). 

It  is  clear  that  in  these  States,  whi'e  a  title  to  waters  running  through  and 
over  the  public  lands  Is  recognized  In  the  Federal  Government,  this  title  Is 
merely  one  of  proprietary  ownership  and  not  a  right  of  sovereignty;  that  it 
does  not  give  the  Federal  Government  the  right  to  regulate  as  a  sovereign  the 
development  and  use  of  its  waters,  but  it,  as  the  owner  of  riparian  land,  is 
looked  to  simply  as  the  source  of  title  to  the  waters  as  well  as  to  the  lands, 
which  it  is  held  by  the  act  of  1866  it  has  parted  with  and  dedicated  to  the 
I)eople  of  the  States. 

A  theory  somewhat  different  from  either  of  the  others  prevails  in  Oregon 
and  should  be  briefly  mentioned.  Until  1909  it  was  generally  accepted  that  a 
modified  system  of  riparian  rights  prevailed  In  Oregon,  but  in  that  year  in  the 
exhaustive  and  learned  decision  In  Hough  v.  Porter  (51  Oreg.,  382),  (rehearing 
opinion)  It  is  held  that  that  provision  of  the  desert-land  act  of  March  3,  1877, 
that  "all  surplus  water  over  and  above  such  actual  appropriation  and  use, 
together  with  the  waters  of  all  lakes,  rivers,  and  other  sources  of  wator  supply 
upon  the  public  lands,  and  not  navigable,  shall  remain  and  be  held  free  for  the 
appropriation  and  use  of  the  public  for  irrigation,  mining,  and  manufacturing 
purposes,  subject  to  existing  rights,"  constitutes  a  dedication  to  the  public  by 
the  riparian  owner,  the  Federal  Government,  of  all  rights  to  waters  other- 
wise appurtenant  to  the  public  lands.  This  decision  was  said  by  Mr.  Justice 
Holmes  in  Boquillas  Cattle  Co.  v,  Curtis  (supra)  to  stand  "on  plansible 
grounds." 

.  Thus  it  appears  that  of  the  distinctively  arid  States,  seven  deny  absolutely  any 
right  in  the  Federal  Government  to  their  waters,  three  refer  to  the  Federal 
Government  as  a  source  of  title  by  virtue  of  its  riparian  ownership  and  the 
grant  contained  in  the  act  of  1866,  and  one  holds  that  the  Federal  Government, 
while  originally  the  source  of  title,  has  Irrevocably  dedicated  Its  waters  to  the 
public;  and  the  Supreme  Court  of  the  United  States  has  left  the  question  to 
the  States  themselves  as  one  of  local  law. 


504  APPENDIX. 

It  should  be  noted  before  closing  that  all  the  right-of-way  statutes  grant 
rights  of  way  over  public  land&  None  of  them  since  the  act  of  1866  have  pur- 
ported to  grant,  thusJmplledly  cluiming  title  to,  any  right  to  use  waters  flowing 
over  the  lands,  and  the  administration  of  the  right-of-way  acts  has  to  this  day 
related  solely  to  land  titles  and  permits  and  not  to  water  rights.  There  has 
thus  never  been  any  claim  by  Congress  of  any  right  to  waters. 

CONCLUSION. 

What  has  gone  before  is  an  abstract  discussion  of  a  purely  legal  questioB. 
As  said  at  the  outset,  there  is  no  purpose  to  consider  in  detail  the  proposed 
legislation  or  to  differentiate  the  two  measures  l>efore  Congress.  With  a  few 
changes  in  matter  of  detail  there  would  not  be  a  great  practical  dUference  be- 
tween them.  Either  would  go  a  long  ways  to  further  and  encourage  the  devel- 
opment of  water  powers  for  all  the  people  with  adequate  safeguards  of  their 
rights  and  protection  against  the  exploitation  of  water  powers  for  the  benefit 
of  private  individuals. 

But  the  States  can  not  surrender  the  principle  involved  in  the  declaration  of 
their  governors.  To  do  so  would  be  to  acknowledge  their  inequality  with  the 
original  States  in  opposition  to  the  equality  guaranteed  by  the  Constitution 
and  by  the  acts  of  their  admission ;  it  would  be  to  surrender  without  considera- 
tion one  of  their  greatest  resources;  it  would  be  to  admit  the  right  of  the 
Federal  Government  to  tax  their  resources  and  their  people  for  the  benefit  of 
the  whole  Nation,  when  the  people  of  other  States  are  not  likewise  taxed;  it 
would  mean  to  admit  the  principle  of  Federal  regulation  of  a  matter  of  purely 
local  concern ;  it  would  be  a  confession  of  inability  to  solve  for  themselves  their 
own  problems. 

For  the  Federal  Grovernment  to  secure  compensation  either  in  the  way  of  pur- 
chnse  price  or  annual  rental  for  their  lands,  with  all  the  value  which  such 
lands  have,  whether  by  reason  of  acknowledged  riparian  rights,  strategic 
position,  or  otherwise,  the  people  of  the  West  will  agree  to.  They  will  be  just 
and  even  generous  in  this  regard.  But  to  surrender  a  vital  principle  of  their 
sovereignty,  to  submit  to  a  tax  based  on  might  and  not  on  right,  they  will 
never  agree. 

Exhibit  B. 
Light  v.  United  States  (220  U.  S.  Rep.,  536). 

*  *  *  But  "  the  Nation  Is  an  owner  and  has  made  Congress  the  principal 
agent  to  dispose  of  its  property."  ♦  ♦  ♦  "  Congress  is  the  body  to  which  is 
given  the  power  to  determine  the  conditions  upon  which  the  public  lands  shall 
be  disposed  of."    (Butte  City  Water  Co.  v.  Baker.  196  U.  S.,  126.) 

"  The  Government  has  with  respect  to  its  own  land  the  rights  of  an  ordinary 
proprietor  to  maintain  its  possession  and  prosecute  trespassers.  It  may  deal 
with  such  lands  precisely  as  an  ordinary  individual  may  deal  with  his  farming 
property.  It  may  sell  or  withhold  them  from  sale."  (Camfield  v.  United  States, 
167  U.  S.,  524.) 

And  if  it  may  withhold  from  sale  and  settlement  it  may  also  as  an  owner 
object  to  its  property  being  used  for  grazing  purposes,  for  "  the  Government  is 
charged  with  the  duty  and  clothed  with  the  power  to  protect  the  public  domain 
from  trespass  and  unlawful  appropriation."  (United  Sti\tes  v,  Beebee,  127 
U.  S.,  342.) 

The  United  States  can  prohibit  absolutely  or  fix  the  terms  on  which  its 
property  may  be  used.  As  It  can  withhold  or  reserve  the  land  it  can  do  so 
indefinitely.     (Stearns  v.  Minnesota,  179  U.  S.,  243.) 

It  is  true  that  the  '*  United  States  do  not  and  can  not  hold  property  as  a 
monarch  may  for  private  or  personal  purposes."  (Van  Brocklin  v.  Tennessee, 
117  U.  S.,  15a) 

But  that  does  not  lead  to  the  conclusion  that  it  is  without  the  rights  incident 
to  ownership,  for  the  Constitution  declares,  section  3,  Article  IV,  that  "Con- 
gress shall  have  the  power  to  dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  the  property  belonging  to  the  United  States.*' 
"  The  full  scope  of  this  paragraph  has  never  been  definitely  settled.  Primarily, 
at  least,  it  is  a  grant  of  power  to  the  United  States  of  control  over  its  property .•• 
(Kansas  v.  Colorado,  206  U.  S.,  89.) 

''All  the  public  lands  of  the  Nation  are  held  in  trust  for  the  people  of  the 
whole  country."     (United  States  v,  Trinidad  Coal  Co.,  187  U.  S..  160.)     And 
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It  is  not  for  the  conrta  to  any  how  that  trust  shall  be  administered.  That  is  for 
OongresB  to^determine.  The  cotirts  can  not  compel  It  to  set  aside  the  lands  for 
settlement;  or  to  suffer  them  to  be  used  for  agricultural  or  grazing  purposes; 
nor  interfere  when,  in  the  exercise  of  its  discretion,  Congress  establishes  a 
forest  reserve  for  what  it  decides  to  be  national  and  public  purposes.  In  the 
same  way  and  In  the  exercise  of  the  same  trust  it  may  disestablish  a  reserve, 
and  devote  the  property  to  some  other  national  and  public  purpose.  These  are 
rights  incident  to  proprietorship,  to  say  nothing  of  the  power  of  the  United 
States  as  a  sovereign  over  the  property  belonging  to  it.    ♦    ♦    • 


Ezmnrr  G. 

List  of  cases  in  which  decisions  of  March  2,  1909,  revoked  permits  issued  hy 
the  Secretary  of  the  Interior  under  act  of  February  15,  1901. 

CJoUlver  Zombro,  Angeles.    Power  location  and  canal,  October  23,  1899. 

Mentone  Power  Co.,  Angele&    Power  house  and  conduit,  November  24, 1903. 

E.  A.  and  W.  Li.  Sperry,  Arapaho.  Virginia  reservoir  and  pipe  line.  August 
17,  1908. 

Telluride  Power  Co.,  Cache.    Reservoir  and  flume,  December  3,  1903. 

C.  M.  Clarkin,  Crooh  and  Tonto.    Power  project,  February  9,  1909. 

Industrial  Investment  Corporation,  Holy  Cross. 

Grand  River  Power  &  Transmission  Co.,  Holy  Cross.  Pipe  line,  August 
17,  190a 

Central  Colorado  Power  Co.,  Holy  Cross.  De  Remer  Canal,  pipe  line  and 
power  station,  August  17,  1908. 

Glenwood  Light  &  Power  Co.,  Holy  Cross.  Tunnel  and  pipe  line,  August 
17.  1908. 

Nevada  California  Power  Co.,  Inyo.    Equalizing  reservoir  and  pipe. 

Park  Henshaw,  Lassen.    Dam  and  conduit,  July  10. 1906. 

Cottonwood  Light  &  Power  Co.,  LeadviUe.    Pipe  line,  August  17,  1908. 

Smith  &  Sanborn.  Med'clne  Bow.  Bierstadt  Lake  reservoir,  inlet  ditches 
and  pipe  line,  August  17,  1908. 

iPikes  Peak  Hydro-Electric  Co.,  Pike.    Pipe  line.  August  17,  1908. 

Kern  River  Co.,  Santa  Barbara.    Transmission  line.  June  29,  1904. 

A.  G.  Wishon,  Sequoia.    Power  station  and  conduits,  January  19.  1905. 

A.  G.  Wison,  Sequoia.    Conduit,  August  17,  1908. 

Mount  Whitney  Power  Co.,  Sequoia.  Resenoir,  conduit  and  rond,  August 
17,  1908. 

John  S.  Eastwood,  Sierra.    Permanent  power  plant,  October  8,  1906. 

A.  G.  Wishon,  Sierra.    Reservoirs,  conduit  and  power. 

George  A.  Knight,  Sierra.    Flumes  and  tunnels.  May  3,  1902. 

Mammoth  Power  Co.,  Sierra.    Reservoir,  conduit  and  i>ower  plant. 

Stanislaus  Electric  Power  Co.,  Stanislaus.  Reservoirs  and  conduit,  Feb- 
ruary, 1909. 

Gustav  Wllke,  Uncotopahgre..  Planet  pipe  line  and  reservoir,  August  17,  1908. 

Oregon  Electric  Power  Co.,  Wallowa.  Power  development  No.  1.  August 
17,  1908.  

Exhibit  D. 

Wateb-Poweb  De\'elopm£NT  :i  A  Bbief  Pbepabed  bt  the  Pubuo  Policy  Com- 
mitter AND  ADVISOBY  MEMBEBS  OF  THE  AMEBICAN  iNSTITtTTE  OF  EUDCTBICAL 
E170INEEBS,  AND  PbESENTED  AT  THE  PUBLIC  HeABINO  BeFOBE  THE  U.  S.  NA- 
TIONAL Watebways  Commission,  Washington,  D.  C,  Novbmbeb  21,  1911. 

[  Public  Policy  Committee :  Henry  G.  Btott,  chairman ;  H.  W.  Buck.  John  J.  Cartj.  Qano 
Dunn,  ex-officto,  John  H.  Finney,  Charles  W.  Stone,  Calvert  Townley,  James  O.  white. 
Advisory  Members:  Edward  D.  Adams,  Philip  P.  Barton,  Louis  Bell,  Dugald  C.  Jackson, 
William  8.  Lee,  Lewis  B.  Stillwell,  Percy  H.  Thomas.] 

Amebic  AN  Institute  of  Electbical  Engineebs, 

33  West  Thibty-Ninth  Stbeet, 

"Sexo  York,  November  11,  1911, 

To  the  honorable  the  United  States  National  Waterways  Commission: 

SiBS :  Under  the  instructions  of  the  board  of  directors  of  the  American  Insti* 
tote  of  Electrical  Engineers,  its  public  policy  committee,  with  which  have  been 

1  Reprinted  from  the  December,  1911,  proceedings. 
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associated  advisory  members  who  are  experts  on  the  development  and  electrical 
transmission  of  water  powers,  has  the  honor  to  respond  to  your  invitation  to 
attend  the  public  hearing  set  for  November  21,  at  Washington,  and  to  put  at 
the  disposal  of  the  commission  its  services  as  experts  in  any  electrical  en^neer- 
ing  or  closely  allied  questions  the  commission  may  refer  to  it 

The  function  of  the  American  Institute  of  Electrical  Engineers  is  scientific 
and  professional,  and  is  not  commercial;  consequently,  its  committee  refrains 
from  expressing  itself  on  the  commercial,  industrial,  legal  or  political  aspects 
of  the  water-power  situation,  except  when  these  are  incidental  to  the  effect  of 
that  situation  upon  'the  practice  of  electrical  engineering  which  it  is  the 
society's  object  to  promote.  It  appreciates  also  that  the  commission  is  prob- 
ably desirous  not  of  the  views  of  particular  individuals,  which  might  represent 
only  individual  opinions,  but  would  pe  glad  to  have  before  it  such  opinions  as 
are  shared  by  a  group  of  experts  and  may  therefore  be  regarded  as  representa- 
tive and  out  of  the  field  of  controversy.  It  has  therefore  prepared  a  statement 
of  such  opinions  on  a  number  of  electrical  engineering  and  closely  allied  ques- 
tions related  to  the  development  of  water  powers. 

In  anticipation  of  the  raising  of  some  or  all  of  these  questions  by  members 
of  the  commission,  it  respectfully  submits  this  statement  embodying  its  Joint 
opinions  for  the  commission's  consideration.  It  would  call  attention  to  the 
fact  that  prominent  electrical  engineers  have  for  a  number  of  years  been  con- 
tributing to  the  Transactions  of  the  American  Institute  of  Electrical  Engineers 
papers  bearing  on  all  phases  of  the  water-power  question,  and  that  the  subject 
is  one  of  vital  interest  to  the  American  Institute  of  Electrical  Engineers  be- 
cause the  whole  character  of  water-power  development  has  been  changed  from 
that  of  a  local  enterprise  to  that  of  a  great  public  service  utility  by  means 
which  electrical  engineers  have  provided,  and  the  utility  and  depelopment  of 
water  power  depends  almost  entirely  upon  the  fact  that  it  may  be  transformed 
into  electric  power. 

BEIiATION  OF  WATEB  POWEB  TO  NAVIGATION. 

That  the  utilization  of  rivers  and  smaller  streams  for  navigation  and  for  the 
development  of  power  are  naturally  inter-related  is  obvious.  As  regards  by  far 
the  greater  part  of  our  undeveloped  water  powers  on  the  public  domain,  the 
ultimate  value  as  sources  of  power  of  those  streams  is  vastly  greater  than  any 
possible  value  which  could  be  realized  by  attempts  to  utilize  them  as  channels 
for  navigation,  but  in  the  case  of  many  of  our  larger  rivers  the  possibilities 
of  development  for  purposes  of  navigation  predominate  as  compared  with 
power  development.  The  committee  recognizes  the  fact  that  in  all  cases  where 
practical  possibilities  of  both  navigation  and  power  development  exist  the  two 
objects  in  view  are  cooperative  and  not  antagonistic — the  construction  of  the 
dams  and  locks  necessary  to  secure  navigability  affording  a  natural  and  gen- 
erally effective  means  of  developing  the  power  of  the  streams. 

WATEB  POWEB  A  PUBLIC  UTILITY. 

Modern  water-power  developments  usually  are  not  local  private  enterprises, 
as  is  generally  supposed.  The  developments  in  recent  years  in  the  electrical 
transmission  of  power  have  made  possible  the  distribution  of  electric  power 
from  a  single  water-power  plant  over  territories  embracing  in  some  cases  over 
40,000  square  miles  in  area,  supplying  electric  power  for  diversified  puri)08e8 
to  hundreds  of  thousands  of  people.  Such  distribution  of  water  power  is  an 
advantage  to  the  consumers,  and  any  policy  tending  to  retard  or  handicap  the 
development  of  water  powers  la  a  disadvantage  to  the  people  in  the  surround- 
ing territory  and  retards  its  industrial  development. 

The  regulation  of  public  utilities  by  public  service  commissions  has  become 
practically  an  accepted  i«rinciple  in  the  United  States,  and  there  is  no  reason 
why  safeguard  from  unfair  charges  for  water  power  should  not  be  found  by  this 
means,  especially  where  the  wide  area  covered  by  electrical  distribution  makes 
the  public  nature  of  a  water  power  obvious. 

DISTBIBUTION  OF  INVESTMENT  IN   HTDBOELEOTBIO  8T8TEMB. 

The  investment  of  capital  in  hydroelectric  systems  is  not  confined  to  the  dam 
and  power  house.  In  general,  not  over  50  per  cent  of  the  investment  is  repre- 
sented in  the  generating  plant  the  balance  representing  the  cost  of  the  traos- 


APPENDIX.  607 

mission  lines  radiating  from  the  plant,  the  substations  at  the  ends  of  the 
transmission  lines  for  the  conversion  and  distribution  of  the  transmitted  power, 
and  the  secondary  dlstribntlon  lines  delivering  power  from  the  substations  to 
the  premises  of  the  various  consumers.  The  distribution  system  outside  of  the 
power  plant,  while  not  apparent  to  the  casual  observer  of  a  power  house  and 
dam,  represents  in  many  hydroelectric  developments  the  greater  part  uf  the  total 
investment 

■ 

CLOSE  COMPETITION  BETWEEN  WATER  POWER  AND  STEAM  POWER. 

The  belief  among  certain  classes  of  the  public  that  water  powers  yield  ex- 
cessive or  disproportionate  profits  springs  primarily  ftom  two  causes— the  con- 
ception that  the  water  itself  is  the  power  and  that  the  expenses  of  operation 
of  a  water  power  are  small  while  the  company's  income  is  large. 

While,  certainly,  the  power  could  not  be  developed  without  the  water,  the 
water  on  its  part  can  deliver  no  power  except  by  means  of  the  dam,  the  power 
house,  and  its  appurtenances.  It  is  difficult  for  the  public  to  regard  these  once 
built  as  involving  continuing  expense,  but  they  do.  This  expense  is  comparable 
in  amount  with  the  cost  of  coal  in  a  steam  station,  and  is  the  return  due  to  the 
capital  invested.  It  takes  the  form  of  interest,  sinking-fund  expenditures,  de- 
preciation, and  taxea  The  invested  capital  in  a  water  power  is  so  much  greater 
than  the  public  realizes,  that  with  Interest  charges  at  not  more  thnn  5  or  6 
per  cent,  in  a  majoiity  of  cases,  from  70  to  80  per  cent  of  a  water-power  com- 
pany's Income  is  absorbed. 

This  return  to  capital  is  not  profit.  Without  the  prospect  of  it,  capital  can 
not  be  secured. 

Of  a  water  power  once  built  and  after  its 'expected  market  has  been  de- 
veloped, the  operating  expenses,  exclnsivo  of  the  returns  to  Ciipital.  nre  seen  by 
the  public  to  be  small,  which  they  are,  in  a  majority  of  cases,  absorbing  only 
from  15  to  20  per  cent  of  a  company's  income.  The  remainder,  however,  that 
is  left  for  profit  after  capital  and  operating  charges  are  paid  is  usually  not 
large  and  certainly  not  excessive,  especially  when  there  is  always  risk  of  dam- 
age from  floods,  lightning,  failure  of  expected  market  lo  develop,  and  such  un- 
cerbilntles  of  operation  as  the  art  of  electrical  engineering  has  not  yet  been 
able  completely  to  remove. 

Practically  all  water  powers  come  to  birth  or  not  on  the  answer  to  the  ques- 
tion, "  What  is  steam  power  in  the  territory  costing?  "  and  they  can  only  live 
when  they  deliver  power  at  a  substantially  lower  cost.  At  the  same  cost,  they 
remain  unborn. 

Besides  the  cost  of  power,  the  relative  amount  of  investment  is  a  determining 
factor.  While  at  present  a  steam  electric  plant  can  be  built  for  $75  per  horse- 
power, the  cost  of  a  hydroelectric  plant  varies  from  two  to  four  times  that 
amount  Part  of  this  dlfi^erence  is  because  the  steam  plant  can  be  built  neat 
the  center  of  its  market,  while  the  water  power  is  almost  invariably  at  a 
distance. 

With  the  capital  required  for  a  water  power  so  much  greater,  the  tendency 
is  to  build  a  steam  plant,  even  if  the  power  it  delivers  is  not  as  cheap  as  that 
of  a  water  power.  If  it  can  be  shown  that  water  power  can  be  delivered  foi, 
say,  $25  per  horsepoi^er  per  year,  but  that  steam  power  can  be  produced  for,  say, 
$27,  the  water-power  plant  will  not  be  built  and  the  steam-power  will.  If,  how- 
ever, the  water  power  could  be  delivered  for  $2^^,  the  difference  might  turn  the 
tide  in  favor  of  the  hydroelectric  investment. 

It  is  because  of  the  great  effect  of  slight  differences  in  the  cost  of  water  power 
upon  the  determination  of  the  question,  "  Shall  water  or  steam  power  be  de- 
veloped in  a  given  community?"  that  even  light  burdens  in  the  form  of  taxa- 
tion, charges  for  sinking  fund  to  wipe  out  the  investment  at  the  end  of  a  lim- 
ited period,  or  limitations  as  to  tenure  even  though  not  immediately  onerous, 
loom  80  large  in  settling  it 

Attention  Is  often  called  to  the  increasing  cost  of  coal  with  an  implication 
that  the  cost  of  steam  power  will  rise,  permitting  hydroelectric  companies  to 
raise  their  rates  and  exact  undue  profits.  The  implication  is  not  correct.  It 
is  true  that  the  cost  of  coal  is  rising,  but  it  is  also  true  that  steam  engines 
and  boilers  are  constantly  being  improved  in  efficiency,  and  that  the  art  of  pro- 
ducing power  from  steam  is  progressing  at  a  rate  so  much  more  rapid  than 
that  at  which  the  price  of  coal  is  rising  that  the  cost  of  steam  power  is  con- 
tinually falling.    Should  a  limit  to  this  fall  be  reached,  which  is  not  yet  in 
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Bight,  gas  and  oil  engines  are  making  such  constant  reductions  in  the  cost  of 
power  that  there  is  no  probability  ^t  water  powers  will  be  free  from  the 
controlling  competition  of  .other  kinds  of  prime  movers.  It  is  safe  to  say  that 
extortionate  rates  in  water  power  are  highly  improbable  even  if  the  principle 
of  rate  regulation  by  commission  were  not  applicable  to  hydroelectric  companies. 

CONSTBtlOTION   RISK  IN    HYDROEI.ECTRIC  DEV£IX)PMENT. 

While  hydroelectric  engineering  is  tending  toward  more  standard  methods  of 
construction,  each  individual  development  will  present  new  problems  in  engi- 
neering with  the  inevitable  construction  risk  connected  therewith.  During 
construction  the  works  are  constantly  subject  to  serious  damage  by  abnormal 
floods,  and  unexpected  difficulties  and  physical  conditions  may  arise  whereby 
the  cost  of  construction  may  be  very  materially  increased  beyond  original 
expectations.  Furthermore,  after  the  power  plant  itself  is  satisfactorily  com- 
pleted, the  success  of  the  enterprise  Is  commonly  dependent  upon  the  industrial 
development  of  a  large  territory  surrounding  the  power  plant  upon  which  it 
relies  for  its  market  for  power.  Such  industrial  growth  can  only  be  predicted 
on  general  principles,  and  may  be  subject  to  unexpected  retardation  due  to 
industrial  depression  or  other  unforeseen  causes.  Again,  unexpected  competi- 
tion msry  develop  from  new  and  improved  steam  and  other  engines,  all  of  which 
limit  or  defer  the  profits  of  the  enterprise.  On  account  of  these  engineering 
and  operating  risks  and  uncertainties  capital  which  is  invested  in  hydroelectric 
enterprises  is  entitled  to  reward  commensurate  with  the  risk. 

REVOCABLE  OR  LIMITED-TERM   PERMIT. 

The  revocable  permit  for  the  construction  of  a  hydroelectric  sgrstem  does  not 
attract  capital  because  of  the  obvious  uncertainties  involved.  In  case  of  revo- 
cation, not  only  would  the  i)ower  plant  and  dam  be  forfeited,  but  all  of  the 
transmission  lines,  substations,  and  distribution  system  dependent  thereon  for 
their  operation  jeopardized.  Not  only  is  it  difficult  to  induce  capital  to  Invest 
in  such  a  development  based  upon  a  revocable  permit,  but  it  is  very  difficult 
to  close  the  long-term  power  contracts  with  consumers  which  are  necessary  to 
make  a  hydroelectric  system  financially  successful.  CJonsumers  are  unwilling 
to  make  their  future  business  requiring  power  dependent  upon  a  permit  which 
might  cause  at  any  time  the  complete  disorganization  of  the  system  sui^lying 
their  power. 

A  limited-term  franchise  also  includes  financial  and  engineering  difficulties 
which  seriously  impede  the  normal  dev^opment  of  a  progressive  hydroelectric 
system.  Such  systems  are  laid  out  from  their  Inception  for  ultimate  growth, 
and  in  this  respect  are  comparable  to  large  railway  systems.  The  transmission 
lines  are  constantly  reaching  out  into  new  territory  in  order  to'  meet  new  de- 
mands and  with  the  development  of  the  art  it  is  necessary  to  make  investments 
in  extensions  in  order  to  maintain  satisfactory  service  and  to  meet  the  demands 
of  power  consumers. 

With  a  limited  definite  term  beyond  which  renewal  of  rights  are  uncertain, 
no  company  would  be  willing  to  continue  indefinitely  the  extensioii  and  im- 
provement of  a  system  so  necessary  and  desirable  from  the  standpoint  of  public 
service.  The  necessity  of  writing  off  not  only  the  original  cost  of  the  plant 
but  the  continual  annual  infestment  in  additions  thereto  within  the  limited 
term  of  the  permit  requires  an  annual  sinking  fund  that  adds  materially  to 
the  cost  of  the  water  power.  This  is  a  hardship  not  only  upon  the  power 
company,  but  upon  the  consumer. 

Before  the  end  of  such  limited  permit  development  of  the  system  would 
cease,  maintenance  expenses  would  be  cut  to  a  minimum^  and  the  plant  would 
deteriorate  to  a  point  where  the  service  to  the  public  would  become  unsatis- 
factory. 

INTEROONNBCTION   OF  CONTIGUOUS   HYDROELECTRIC  SYSTBMS. 

It  has  been  suggested  that  with  the  growth  in  extent  of  large  hydroelectric 
distributing  systems  ultimate  interconnection  and  combinations  between  them 
might  establish  a  monopoly  and  permit  the  raising  of  prices  for  power. 

Such  interconnection  between  contiguous  hydroelectric  systems  offers  decided 
and  important  engineering  advantages.  It  improves  the  constancy  of  electrical 
pressure  and  enables  the  system  to  draw  power  from  two  or  more  independent 
power  plants. 
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The  rainfall  occurriug  at  different  times  on  two  or  more  separate  watersheds 
are  thus  made  to  benefit  all  of  the  consumers  on  the  combined  systems. 

Snch  interconnection  also  permits  reduction  in  operating  expenses  and  assures 
better  service  by  reducing  to  a  minimum,  the  probability  of  total  Interruptions 
at  any  time  from  line  troubles  or  otherwise. 

The  investment  and  consequently  the  cost  of  power  can  be  reduced  by  com- 
bination, because  less  capacity  in  generating  machinery  to  serve  as  spare  plant 
for  emergencies  need  be  installed,  and  operating  expenses  can  be  reduced  by 
rendering  repairs  easier,  owing  to  greater  facilities  for  shutting  down  for  work 
or  for  inspection.  Any  tendency  toward  raising  the  price  of  power  as  an 
accompaniment  of  such  combination  is  restrained  automatically  by  competition 
with  steam  power  and  can  be  regulated  by  Government  commission. 

EXTENT   OF    WATEB-POWEB   DEVELOPMENT. 

The  statistics  of  water  power  collected  under  the  direction  of  Congress 
several  years  ago  and  embodied  in  the  report  of  the  National  Conservation 
Commission  of  1909,  show  that  there  is  at  present  developed  in  the  United 
States  about  5,000,000  horsepower  of  water  power. 

The  amount  of  power  produced  by  steam  from  coal  is  difficult  to  estimate,  but 
is  considered  to  be  about  27,000,000  horsepower,  and  is  rapidly  increasing  with 
attendant  depletion  of  coal  reser^'es.  A  large  part  of  this  it  is  not  only  possible 
but  ea^  for  water  power  to  replace  if  it  were  made  freely  available  through 
development  Within  range  of  development  at  a  cost  of  inyestment  that  would 
make  the  cost  of  such  power  about  equal  to  that  of  steam  power,  there  is  still 
undeveloped  in  the  streams  of  the  United  States  about  35,000,000  horsepower. 

Any  action  by  Congress  that  would  accelerate  the  release  of  this  power  would 
conserve  enormous  supplies  of  coal  for  such  domestic  and  industrial  purposes 
as  only  coal  can  supply. 

CONCLUSION. 

We  regard  it  beyond  our  province  to  urge  upon  the  commission  specific 
measures  or  to  discuss,  other  than  incidentally,  phases  of  the  water-power 
question  not  involving  electrical  engineering.  What  we  have  given  are,  in  our 
opinion,  engineering  and  economic  facts  on  which  the  commission  may  rely. 

Henbt  G.  Scott,  Chairman. 


EiXHIBIT  B. 

CofMneroial  water  power  controlled  by  or  under  the  influence  of  companies  or 
ffraups  of  interests  each  having  50,000  horsepower  or  more  actually  developed 
or  under  construction^  1911, 

[From  tabulations  made  by  Bureau  of  Corporations,  1011.] 


Companies  or  groups  of  interests. 


QeDflral  Electric  interests  1 

Stone  &  Webster  interests 

Bydrsullo  Power  Co.  of  Niagara  Palls 

Pacific  Gas  &  Electric  Co 

Clark-Foote-Hodenpyl-Walbridge  interests 

Southern  Power  Co 

BiadT  interests 

B:  Homin  Smith  interests 

United  Missouri  Power  Co 

Tellnride  Power  Co 

Total 


Developed 
and  under 
construc- 
tion. 


980,115 

278,067 

144,000 

118,343 

104,300 

101,680 

70,600 

76,  UO 

65,000 

•56,850 


« 1,831,305 


Unde- 
veloped. 


«  641,600 

872,350 

X,000 

100,000 

158,000 

104,000 

16,900 

96,000 


21,300 


« 1,440,450 


Total. 


1,580,715 

650.417 

164.000 

218.343 

262,300 

206.680 

86,800 

172,550 

65,000 

77,650 


«  8,970,765 


*  Inohides  84,700  horsepower  also  included  with  Stone  A  Webeter  interests  and  48,000  hoiwpower  with 
caark-Foote-Hodenpyl- walbridge  Interests. 

>  Inohides  5,000  haraepow%r  also  included  with  Stone  &  Webster  interests  and  75,-000  horwpower  included 
with  Clark-Foote-Hodenpyl-Walbridge  interests. 

•  Inohides  4,500  horsepower  belonging  to  the  Beaver  River  Power  Co. 

« I>aet  not  include  power  dnplioatod  in  General  Bleotrio,  Stone  &  Webster,  and  Qwk-Foote-Hodenpyl- 
"Walbfldge  interests. 
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Covynerdal  water  power  controlled  by  or  under  the  influence  of  the  large  power 

interests  or  groups,  191S, 

[From  tabulations  made  by  National  Conservation  Aasodation,  1M3.] 


Qroups  of  interests  or  compaDies. 


Oeneral  Electric  interests 

Stone  dc  Webster  interests 

WestinKhouae-Brady  interests 

By  1  lesby  interests 

Clark-Hodenpyl-Walbridge  interests 

Hydraulic  Power  Co 

Nueara  Power  Co.  of  Niagara  Falls. 

Pacific  Gas  &  Electric  Co 

Southern  Power  Co 

Doherty  Interests 

Total 


Developed. 


1,164,097 
310,200 
371,230 
137,802 
03,370 
174,000 
118,300 
184,327 
113,480 
145,000 


3,710,886 


Unde- 
veloped. 


1,710,800 
400,000 
513,300 
326,500 
135,000 


160,000 
165,000 
140,000 


3,566,600 


Total. 


3,883.807 
818.300 
783,430 
354.382 
318,370 
174,000 
118.300 
344,327 
378.480 
304,000 


6,367,386 


Exhibit  F. 

[Bxcerpt  from  Report  of  the  Commissioner  of  Corporations  on  Water.-Power  Development 
in  the  United  States,  March  14,  1912,  Chapter  II,  "  Relation  of  water  power  to  tbe 
public,**  pp.  209-21 1.1 

THE  POWER  SITE  THE  EFFECTIVE  POINT  FOB  APPLYING   A  PUBLIC  POLICY   TO   WATEB 

POWER  ITSELF. 

The  protection  of  the  consumer  of  power  from  excessive  or  unfair  power 
prices  is  one  question.  Quite  another  and  distinct  problem  is  the  consideration 
of  obtaining  for  the  public  as  a  whole  its  proper  share  in  the  advantage  in- 
herent in  water  powers.  From  what  has  been  said  it  should  be  clear  that  the 
public  can  not  hope  to  secure  its  share  in  the  benefits  of  such  public  resources 
by  establishing  a  lower  price  for  water  r)ower  than  for  fuel  power. 

In  so  far  as  power  can  be  produced  at  a  water-power  site  and  delivered  at 
consuminj^  markets  at  a  lower  cost  than  fuel  power,  there  is  an  advantage  In 
favor  of  the  water  power  which  is  the  basis  for  the  value  of  the  water-power 
site.  It  Is  being  more  and  more  recognized  that  the  public  ought  to  assure  to 
Itself,  so  far  as  possible,  its  proper  share  in  the  values  which,  with  the  de- 
velopment of  industry,  attach  to  a  water-power  privilege. 

The  important  fact  which  the  bureau  desires  to  emphasize  is  that  the  only 
effective  point  at  which  this  right  of  the  public  can  be  exercised  is  the  natural 
resource  itself — the  power  site.  In  so  far  as  the  public  is  still  the  owner 
of  power  sites,  it  Is  apparent  that  an  effective  water-pow^er  policy  can  be 
established  by  which  the  public  can  either  itself  develop  such  powers  or  con- 
trol their  development  by  private  parties  in  such  manner  as  to  retain  for  the 
public  its  share  of  the  benefits  derived  from  the  natural  resources.  If  the 
power  is  developed  by  the  public  and  sold  at  the  price  of  fuel  power,  the  Public 
Treasury  will  receive  the  difference  between  the  delivered  cost  of  the  two  kinds 
of  power.  If,  on  the  other  hand,  the  public  permits  private  parties  to  develop 
and  operate  its  water  powers,  it  can  charge  a  rental  for  the  right  which  will 
also  go  into  the  Public^  Treasury.  It  is  only  through  some  such  reservation 
and  through  the  operation  of  the  one  agency  that  represents  the  public,  namely, 
the  Government,  whether  State  or  Federal,  that  the  advantages  inherent  in 
public  water  powers  can  be  reserved  for  and  distributed  to  the  community  as 
a  whole.  This  consideration  must,  therefore,  primarily  dominate  a  public 
water-power  policy. 

In  this  connection  it  is  competent  to  point  out  that  the  value  of  a  water- 
power  site,  considered  by  itself,  is  usually  augmented  because  of  the  conditions 
under  which  the  water-power  industry  is  ordinarily  conducted.  Thus,  the 
"coupling  up"  of  several  water-power  sites  under  a  unified  control  and  tbe 
accompanying  relationships  with  power  markets  similarly  subject  to  more  or 
less  concentration  of  control,  already  referred  to,  give  to  a  group  of  water-power 
sites  collectively  a  combined  value  considerably  in  excess  of  the  aggregate  of 
their  values  If  operated  independently.  CJonsequently,  the  concentration  pre- 
sents a  further  Important  factor  in  the  determination  of  a  public  policy,  witb 
regard  to  water  power.  It  increases  the  value  of  those  natural  advantages 
inherent  in  the  power  site,  to  which  site  public  policy  must  give  its  main  atten- 
tion, and  consequently  should  be  taken  into  consideration  in  detennining  tbe 
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compensation  to  which  the  public  is  properly  entitled  in  allowing  its  water 
powers,  or  those  in  which  it  has  an  interest,  to  be  developed  by  private  parties. 

The  ex^ct  terms  under  which  power  privileges  should  be  utilized  can  be 
determined  only  after  careful  examination  of  the  subject  in  the  light  of  what 
is  alike  fair  to  the  public  at  large  and  to  those  investing  in  water-power  de- 
velopment. Without  attempting  to  indorse  any  particular  policy  with  respect 
to  the  water  powers  on  the  public  domain,  it  is  proper  to  point  out  that  a 
system  of  leasing  presents  decided  advantage.  This  is  particularly  true  be- 
cause of  the  ease  with  which  the  public  interest  can  be  safeguarded  by  such  a 
system.  As  the  value  of  sites  changes  rental  charges  can  be  adjusted  from  time 
to  time  to  conform  to  changed  conditions  No  fixed  terms  for  such  leases  could 
be  suggested  as  suitable  without  considering  other  conditions  of  the  contract 
and  the  nature  of  the  enterprise  itself.  In  any  given  case  the  conditions  of  the 
lease,  as  well  as  the  natural  advantages  of  the  water-power  site  and  the  busi- 
ness and  profits  expected,  would  naturally  be  reflected  in  the  amount  of  the 
rental  which  those  who  undertook  the  enterprise  would  be  willing  to  pay. 
Where  the  cost  of  developing  and  distributing  water  power  may  be  about  equal 
to  the  cost  of  producing  and  distributing  fuel  power,  it  would  probably  be  a 
wise  policy  to  lease  sites  without  charge  until  such  time  as  conditions  would 
warrant  compensation  to  the  Government.  Otherwise  such  water  powers  could 
not  be  developed  at  present.  For  water  powers  owned  by  the  public,  the  leas- 
ing system  thus  furnishes  not  only  the  means  of  obtaining  the  full  present  value 
of  the  site,  but  also,  under  suitable  arrangement  of  the  terms  of  the  lease,  the 
means  of  receiving  from  time  to  time  increased  compensation  for  increases  in 
the  value  of  such  natural  resources.  It  has  the  final  advantage  of  retaining 
in  the  public  the  ultimate  control  of  the  resource.  Under  exceptional  circum- 
stances the  outright  sale  of  power  privileges  might  be  the  only  method  that 
would  Induce  development  The  parting  of  title  to  water  powers  by  the  Gov- 
ernment and  the  consequent  relinquishment  of  the  strongest  element  of  con- 
trol should  not  be  resorted  to,  however,  until  It  is  certain  that  the  public  inter- 
est is  thereby  best  conserved.  The  safeguarding  of  the  more  distant  future  is 
especially  desirable,  because  water  power,  broadly  speaking,  is  a  resource  of 
inexhaustible  character  and  because  of  the  incompleteness  of  our  knowledge  as 
to  future  conditions  and  possibilities  in  the  hydroelectric  industry. 

With  respect  to  water  powers  which  are  now  held  in  private  ownership,  regu- 
lation and  control  can  be  supplied  only  through  taxation  of  the  values  of  sites, 
or  the  exercise  of  eminent  domain  (with,  of  course,  due  compensation  to  the 
private  owners  for  the  present  market  value  of  their  interest  therein).  The 
regulation  of  prices  charged  by  such  private  water-power  concern,  however,  is 
a  matter 'still  within  the  control  of  the  public,  but  to  be  effective  it  must  be  a 
part  of  a  system  of  regulating  power  prices  generally,  as  explained  in  the  pre- 
ceding section. 

Whatever  method  of  control  over  water-power  resources  may  be  deemed 
most  equItabM  and  expedient,  it  is  Imperative  that  a  definite  policy  by  both 
the  Federal  Government  and  the  States  be  promptly  adopted,  in  view  of  the 
strongest  present  tendencies  toward  acquisition  and  concentration  in  private 
hands,  as  described  at  length  in  this  report. 


Exhibit  G. 

[Form  59.    Revised  to  March  1,  1918.] 

United  States  Depabtment  of  Agbicxjltube. 

fobebt  sebvice. 

Name  of  forest,  ,  water  power.     Name  of  applicant, 

Use  applied  for, . 

Date  of  priority  of  application, 

Preliminary  power  pemUt. 

This  preliminary  power  permit,  issued  this day  of ,  19—,  to 

the Company,  hereinafter  called  "  the  permittee,"  a  corporation  organ- 
ised and  existing  under  and  by  virtue  of  the  laws  of  the  State  of ,  and 
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havlQg  its  office  and  principal  place  of  business  at ,  In  the  State  of , 

witnesseth:  That 

Whereas  the  permittee  filed  with  the  district  forester  at ,  on  the 

day  of ,  19—,  an  application  for  a  preliminary  power  permit,  in  accord- 
ance with  the  regulations  of  the  Secretary  of  Agriculture,  hereinafter  called 
"  the  Secretary ;  " 

And  whereas  the  permittee,  on  the day  of ,  19 ,  paid  to  the 

National  Bank  of (United   States  depository),  to  be  placed  to  the 

credit  of  the  United  States,  the  sum  of dollars  ($ )  : 

Now,  therefofe,  the  conditions  of  this  permit  are  as  follows : 

Abticle  1.  If  the  permittee  shall,  on  or  before  the day  of ,  19—, 

file  with  the  district  forester  at ,  in  the  manner  prescribed  by  the  regulations 

of  the  Secretary,  a  complete  and  final  application  for  a  permit  to  occupy  and  use 

lands  of  the  United  States  within  the national  forest,  as  shown  upon  a 

certain  map  executed  by on  the day  of ,  19—,  and 

made  a  part  of  the  aforesaid  preliminary  application,  for  (1)  reser- 
voirs to  be  located  approximately  as  shown  upon  the  aforesaid  map;  (2) 

water  conduits  to  be  located  between  points  of  diversion  and  discharge  as  ap- 
proximately shown  upon  the  aforesaid  map;   (3)   power-house  sites  to 

be  located  approximately  as  shown  on  the  aforestiid  map;   and   (4)    

transmission  lines  to  be  located  approximately  as  shown  on  the  aforesaid  map; 
then  and  thereupon  said  final  application  shall,  with  reference  to  priority  of 
application,  relate  back  and  be  effective  as  of  the  date  of  the  aforesaid  pre- 
liminary application;  but  final  permit  will  not  be  issued  unless  the  develop- 
ment proposed  in  the  final  application  is  in  general  accord  with  the  most  l>eDe- 
ficial  utilization  of  the  resources  involved  and  consistent  with  the  public 
Interest. 

Art.  2.  If  the  permittee  shall  include  in  said  final  application  national  forest 
lands  which  comprehend  developments  not  included  within  its  preliminary  ap- 
plication, the  priority  of  its  application  for  such  additional  lands  shall  date 
only  from  the  date  of  the  filing  of  said  final  application. 

Art.  3.  The  permittee  shall  pay  annually  In  advance  from  the  1st  day  of 
January,  19—,  until  the  date  of  the  granting  of  the  aforesaid  final  permit,  to 

the National  Bank  of (United  States  depository),  or  such  other 

Government  deix)sitory  or  officer  as  may  hereafter  be  legally  designated,  to  be 
placed  to  the  credit  of  the  United  States,  a  charge  for  the  priority  rights  granted 
under  this  permit,  which  charge  shall  be  calculated  from  the  "  rental  capacity 
of  the  power  site,"  as  defined  in  the  regulations  of  the  Secretary  and  as  esti- 
mated at  the  time  of  granting  this  permit,  at  a  rate  which  shall  be.  ten  (10) 
cents  per  horsepower  per  year  for  the  first  full  calendar  year  under  this  permit, 
and  which  shall  increase  by  ten  (10)  cents  per  horsepower  per  year  for  each  year 
thereafter  until  the  date  of  the  granting  of  final  permit  as  aforesaid. 

Art.  4.  If  any  part  of  the  aforesaid  charge,  payable  as  provided  in  article  2 
hereof,  shall,  after  due  notice  has  boon  given,  be  in  arrears  for  sixty  (60)  days, 
then  and  thereupon  this  permit  shall  terminate  and  become  void. 

Art.  5.  If  upon  tlie  filing  of  the  said  final  application  a  final  permit  is  granted 
by  the  Secretary  to  the  permittee  to  occupy  and  use  the  aforesaid  lands  for  the 
construction,  maintenance,  and,  or,  operation  of  the  aforesaid  works,  and  in 
accordance  with  the  provisions  of  such  final  power  permit,  the  permittee  com- 
pletes the  construction  and  begins  the  operation  of  the  aforesaid  works,  all 
payments  made  in  consideration  of  this  permit  will  be  credited  to  the  permittee 
and  be  applied  to  the  payment  of  charges  due,  or  to  become  due  after  such 
beginning  of  operation,  under  such  final  power  permit:  Provided,  hotcever. 
That  if  such  final  application  provides  for  only  a  partial  development  of  the 
power  project  or  projects,  as  outlined  in  the  aforesaid  preliminary  application 
and  as  protected  by  this  i)ermlt,  then  only  such  proportional  art  of  the  aforesaid 
payments  will  be  credited  to  the  permittee  as  the  amount  of  development  pro- 
vided for  in  said  final  application  bears  to  the  amount  of  development  indicated 
in  said  preliminary  application ;  if,  however,  after  the  filing  of  final  application 
in  the  form  and  manner  prescribed  in  the  regulations  of  the  Secretary  the  Sec- 
retary does  not  grant  a  final  power  permit  to  the  permittee,  all  payments  made 
in  consideration  of  this  permit  will  be  returned  to  the  permittee. 

Art.  6.  This  permit  shall  terminate  and  become  void  upon  the  date  named  in 
article  1  hereof  unless  extended  by  the  written  consent  of  the  Secretary,  and 
such  extension  will  not  be  granted  unless  the  completion  of  the  final  applica- 
tion has  been  prevented  by  unusual  climatic  conditions  that  could  not  reason* 
ably  have  been  foreseen,  or  by  some  special  or  peculiar  cause  beyond  the  control 
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of  the  permittee;  and  if  at  the  date  of  the  terniiuatlon  of  thiB  permit  as  named 
in  articie  1  hereof,  or  at  the  date  of  the  termination  of  any  extension  of  time 
as  herein  provided,  the  permittee  has  failed  to  present  a  complete  and  final 
application  in  the  manner  and  in  the  form  prescribed  in  article  1  hereof,  then 
and  thereupon  the  aforesaid  priority  shall  be  lost,  and  no  other  application, 
either  preliminary  or  final,  covering  in  whole  or  in  part  the  same  or  adjacent 
lands,  will  be  accepted  from  the  permittee  for  a  period  of  one  year  subsequent 
to  the  date  of  the  termination  of  this  permit  or  to  the  date  of  the  termination 
of  any  extension  hereof. 

Abt.  7.^  This  permit  shall  give  no  right  to  begin  construction  of  any  kind  or 
to  cut  or  destroy  any  timber  upon  national  forest  lands. 

Abt.  7.*  The  permittee  is  hereby  authorized  to  begin  the  construction  of  the 
following  works: 

Abt.  8.*  This  permit  is  subject  to  a power  permit  granted  to 

on  the day  of ,  19__,  and  having  a  priority  date  of , 

19__,  also  to 

Abt.  9.  This  permit  is  nontransferable. 

In  witness  whereof  I  have  hereunto  set  my  name  this day  of ,  19__. 

,  Secretary  of  Agriculture, 


[Form  61.     Revised  Dec.  20,  1013.] 

United  States  Depabtment  of  Agbicultube. 

fobest  8ebvice. 

Name  of  forest: ,  water  power.    Name  of  applicant: 

Use  applied  for: . 

Date  of  priority  of  application : 


Power  atijnilation. 

The Co.  having  on  the  -^—  day  of ,  19—,  filed  with  the  district 

forester  at an  application,  in  accordance  with  the  regulations  of  the 

Secretary  of  Agriculture,  for  a  permit  to  occupy  and  use  certain  lands  of  the 

United  States  within  the National  forest  in  the  State  of ,  and  ' 

more  particularly  described  in  and  shown  by  the  maps  and  plans  accompauy- 
In^  said  application  and  made  a  part  thereof,  upon  which  to  construct,  main- 
tain, and  operate  certain  project  works  described  in  said  application  for  the 
purpose  of  storing,  conducting,  and,  or  using  water  for  developing  power,  and 
for  the  purpose  of  transmitting  said  power,  does  hereby,  in  consideration  of 
and  as  a  prerequisite  to  the  approval  of  the  said  application  and  the  granting 
of  the  permit  applied  for,  stipulate  and  agree  as  follows,  to-wit : 

DEFINITION   OF   TEBM8. 

Abt.  1.  That  the  following  terms  wherever  used  in  this  stipulation  shall  have 
the  meanings  hereby  in  this  article  assigned  to  them,  viz: 

"  Permittee "  means  the Co.,  a  corporation  organized  and  existing 

under  and  by  virtue  of  the  laws  of  the  State  of and  having  its  office  and 

principal  place  of  business  at ,  in  the  State  of . 

"  Secretary "  means  the  Secretary  of  Agriculture  of  the  United  States  of 
America,  or  his  successor,  or  his  duly  authorized  representative,  or  such  other 
officer  or  agent  of  the  United  States  as  may  be  legally  designated. 

**  National  forest  lands "  means  public  lands  of  the  United  States  reserved 
under  the  terms  of  the  act  of  March  3,  1891  (26  Stat,  1095),  as  amended  by 
the  act  of  June  4,  1897  (30  Stat,  11). 

"  Permit,"  as  used  in  this  stipulation,  means  the  final  power  permit  applied 

for  by  the  permittee  upon  the day  of ,  19—,  in  accordance  with  the 

regulations  of  the  Secretary  under  the  act  of  February  15,  1901  (31  Stat,  790), 
and  in  consideration  of  which  this  stipulation  is  filed  with  the  district  forester. 

**  Municipal  purposes "  means  and  includes  all  purposes  within  municipal 
powers  as  defined  by  the  charter  of  the  municipal  conwration.  where  any  such 
purpose  is  directly  pursued  by  the  municipal  corporation  itself  with  the  prl- 


1  Cancel  clauses  not  used. 
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mary  object  of  promoting  the  security,  health,  good  government  or  general 
convenience  of  its  inhabitants. 

"  Power  business  "  means  the  entire  business  of  the  permittee  in  the  genera- 
tion, distribution,  and  delivery  of  power  by  means  of  any  one  power  system, 
together  with  all  works  and  tangible  property  involved  therein,  including  free- 
holds and  leaseholds  in  real  property. 

"  Power  system  "  means  all  interconnected  plants  and  works  for  the  genera- 
tion, distribution,  and  delivery  of  power. 

*' Power  project"  means  a  complete  unit  of  power  development,  consisting 
of  a  power  house,  conduit  or  conduits  conducting  water  thereto,  all  storage  or 
diverting  or  forebay  reservoirs  used  In  connection  therewith,  the  transmission 
line  delivering  power  therefrom,  any  other  miscellaneous  structures  used  in 
connection  with  said  unit  or  any  part  thereof,  and  all  lands  the  occupancy  and 
use  of  which  are  necessary  or  appropriate  in  the  development  of  power  in  said 
unit. 

"  Project  works  "  means  the  physical  structures  of  a  power  project 

"Construction  of  the  project  works"  means  the  actual  construction  of  dami. 
water  conduits,  power  houses,  transmission  lines,  or  some  permanent  structure 
necessai*y  to  the  operation  of  the  complete  power  project,  and  does  not  include 
surveys  or  tbe  building  of  roads  and  trails,  or  the  clearing  of  reservoir  sites  or 
other  lands  to  be  occupied,  or  the  performance  of  any  work  preliminary  to  the 
actual  construction  of  the  permanent  project  works. 

"  Operation  period  "  means  the  period  covered  by  final  permit  subsequent  to 
the  actual  beginning  of  operation. 

"  Survey-construction  period  "  jneans  the  period  covered  by  preliminary  and 
final  permits  prior  to  the  operation  period. 

"Nominal  stream  floow  "  means  the  sum  of  (a)  the  flow  determined  by  av- 
eraging the  values  estimated  for  the  natural  mean  flow  for  the  two-month 
(calendjir)  ntinimum  flow  period  in  each  successive  five-year  period  or  major 
fracton  thereof,  and  (5)  the  stream  flow  made  available  from  storage  not  by 
the  project  works. 

"  Load  factor  "  means  the  ratio  of  average  power  output  to  maximum  power 
output. 

"Total  capacity  of  the  power  site"  means  the  continued  product  of  (1)  the 
factor  0.08;*  (2)  the  average  effcctire  head,  in  feet;  (3)  the  stream  flow  esti- 
mated to  be  available  at  the  Intake  (In  second-feet  and  In  amount  not  to  ex- 
ceed the  maximum  hydraulic  capacity  of  the  project  works)  considered  as 
the  sum  of  (a)  the  nominal  stream  flow,  and  (5)  stream  flow  made  available 
from  storage  by  i)roject  works;  and  (4)  a  factor,  not  less  than  the  average  load 
factor  of  the  power  system,  representing  the  degree  of  practicable  utilization 
of  the  stream  flow  estimated  to  be  available,  and  based  on. the  extent  of  prac- 
ticable forebay  storage  and  the  load  factor  of  the  power  system. 

"  Rental  capacity  of  the  iwwer  site"  means  the  capacity  on  which  the  rental 
charges  are  based.  Unless  otherwise  ordered  by  the  Secretary,  it  will  be  de- 
termined by  making  the  following  deductions  from  the  total  capacity  of  the 
power  site: 

(a)  Whenever  power  projects  Include  conduit  sites  not  wholly  on  national 
forest  lands,  a  deduction  will  be  made  from  thai  part  of  the  total  capacity  of 
the  power  site  which  is  due  to  the  use  of  the  nominal  stream  flow.  This  deduc- 
tion will  be,  in  per  cent,  the  sum  of  (1)  the  product  of  the  proportion  of  the 
average  efl'ective  head  obtained  from  the  dam  by  the  per  cent  of  submerged 
lands  below  the  flow  line  fixed  by  the  average  effective  head  that  are  not  na- 
tional forest  lands,  and  (2)  the  product  of  the  proportion  of  the  average  effec- 
tive head  obtained  from  the  water  conduit  (from  Intake  to  tailrace  outlet) 
by  the  per  cent  of  the  length  of  said  conduit  which  Is  not  located  on  national 
forest  lands. 

(&)  Whenever  power  projects  include  reservoir  sites  not  wholly  on  national 
forest  lands,  a  deduction  will  be  made  from  that  part  of  the  total  capacity  of 
the  power  site  which  Is  due  to  the  use  of  stream  flow  made  available  ^m 
storage  by  the  project  works.  This  deduction  will  be  the  per  cent  of  the  total 
area  of  the  reservoir  sites  that  Is  not  national  forest  land. 

(c)  From  the  total  capacity  of  the  power  site  which  remains  after  deduc- 
tions (a)  and  (&)  have  been  made  will  be  made  a  further  deduction,  which, 
in  per  cent  will  be  the  product  of  the  square  of  the  distance  of  primary  trans- 

^  The  factor  0.08  represents  the  horsepower  at  70  per  cent  efficiency  of  a  aeeond-foot  of 
water  falling  through  a  head  of  1  foot 
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mission  In  miles  and  the  factor  0.001;  but  in  no  case  will  deduction  (c)  exceed 
25  per  cent 

AMBNDMEKT  OW  MAPS  AND  PLANS. 

• 

AsT.  2.  To  construct  its  works  on  the  locations  shown  upon  the  maps  and 
in  accordance  with  the  plans  speciflcnlly  described  in  its  final  application  for 

permit,  filed  with  the  district  forester  at ,  on  the day  if ,  19__, 

which  said  maps  and  plans  are  hereby  made  a  part  of  this  stipulation,  and  to 
take  no  material  deviation  from  said  locations  or  from  said  plans  unless  and 
until  maps  or  plans  showing  such  deviation  shall  have  been  filed  with  the  dis- 
trict forester  and  approved  by  the  Secretary;  and  no  deviaton  or  amendment 
will  be  allowed  which  will  interfere  with  the  occupancy  and  use  of  national 
forest  lauds  under  existing  permits,  or  conflict  with  prior  rights  under  pending 
applications. 

Art.  3.  To  file,  within  six  (6)  months  after  the  completion  of  each  part  of  the 
project  works,  as  required  in  article  5  hereof,  in  the  manner  prescribed  for 
original  maps  of  location,  maps  showing  the  final  location  of  each  part  of  the 
project  works  as  constructed,  if  such  final  location  varies  from  that  shown  upon 
maps  originally  filed  or  upon  approved  amendments  thereof;  and  to  file  also 
within  six  (6)  months  of  the  completion  of  each  part  of  the  project  works  as 
aforesaid,  In  such  manner  as  may  be  prescribed  by  the  Secretary,  detailed  work- 
ing plans  of  each  part  of  the  project  works  as  constructed,  excei)t  of  such  parts 
as  have  been  constructed  in  compliance  with  the  plans  originally  filed  or  ap- 
proved amendments  thereof. 

BEGINNING  AND  COMPLETION  OF  CONSTRUCTION  AND  BEGINNING  OF  OPERATION. 

Art.  4.*  To  begin  the  construction  of  the  aforesaid  project  works  on  or  be- 
fore   and  thereafter  diligently  and  continuously  to  prosecute  such  con- 
struction, nnless  such  construction  is  temporarily  Interrupted  by  climatic  con- 
ditions or  by  some  special  or  peculiar  cause  beyond  the  control  of  the  per- 
mittee. 

Art.  4.*  To  begin  the  construction  of  the  following  several  parts  of  the  afore- 
said project  works  on  or  before  the  several  dates  in  this  article  specified,  and 
thereafter  diligently  and  continuously  to  prosecute  such  construction,   unless* 
such  construction  Is  temporarily  Interrupted  by  climatic  couditions  or  by  some 
special  or  peculiar  cause  beyond  the  control  of  the  i)ermittee. 

(1)  On  or  before ,  Part  I,  consisting  of 

Art.  5.'  To  complete  the  construction  and  begin  the  operation  of  the  afore- 
said project  works  on  or  before 

Art.  6.*  To  complete  the  construction  and  begin  the  operation  of  the  follow- 
ing several  parts  of  the  aforesaid  project  works  on  or  before  the  several  dates 
in  this  article  specified. 

(1)  On  or  before ,  Part  I,  consisting  of 

Art.  6.  That  it  is  understood,  if  upon  any  one  of  the  dates  specified  In  article 
4  hereof,  unless  the  time  is  extended  by  the  written  approval  of  the  Secretary, 
after  a  showing  by  the  permittee  satisfactory  to  the  Secretary  that  such  be- 
ginning of  construction  of  that  part  of  the  project  works  required  to  have 
been  begun  on  the  specified  date  has  been  prevented  by  the  act  of  (rod,  or  by 
the  public  enemy,  or  by  engineering  difllculties  that  could  not  reasonably  have 
been  foreseen,  or  by  other  special  and  peculiar  cause  beyond  the  control  of  the 
permittee,  that  thereupon  the  permission  to  occupy  and  use  national  forest  lands 
for  all  parts  of  said  project  works  the  construction  of  which  has  not  been  begun 
on  said  date  shall  terminate  and  become  void;  and  that  the  permit.  In  so 
far  as  such  parts  of  said  project  works  are  concerned,  shall  become  of  no  effect. 

Art.  7.  That  it  Is  understood  that  the  dates  specified  In  article  5  hereof  for 
the  completion  of  construction  and  the  beginning  of  operation  of  the  several 
parts  of  the  project  works  will  be  extended  only  upon  the  written  approval  of 
tlie  Secretary,  after  a  showing  by  the  permittee  satisfactory  to  the  Secretary 
that  the  completion  of  construction  and  beginning  of  operation  has  been  pre- 
vented by  the  act  of  God,  or  by  the  |>ubllc  enemy,  or  by  engineering  dltficnlties 
that  could  not  reasonably  have  been  foreseen,  or  by  other  special  and  peculiar 


I  Use  the  timt  form  of  articl^^B  4  and  5  when  but  one  complete  power  project  ii  to  Im 
oODBtracted  and  It  is  inadvisable  to  separate  it  into  two  or  more  anita  of  construction. 
When  several  distinct  power  projects  are  Involved,  or  where  it  may  be  desirable  to 
divide  a  single  power  project  into  two  or  more  unltn  of  constrnction,  use  the  second  form 
or  articles  4  and  5.    Cancel  form  not  nsed. 
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cause  beyond  the  control  of  the  permittee;  and  if  such  extension  be  not  ap- 
proved, that  thereupon  the  permission  to  occupy  and  use  national  foreet  lands 
for  such  parts  of  said  project  works  shall  terminate  and  become  void;  and 
that  the  permit,  in  so  far  only  as  such  parts  of  said  project  worlds  are  con- 
cerned, SLhall  become  of  no  effect. 

ABT.  8.  That,  except  when  prevented  by  the  act  of  God,  or  by  the  public 
enemy,  or  by  unavoidable  accidents  or  contingencies,  the  permittee  will,  after 
the  beginning  of  operation,  continuously  operate  for  the  development  of  power 
the  project  works  constructed,  maintained,  and,  or,  operated,  In  whole  or  in 
part,  under  the  permit,  unless  upon  a  full  and  satisfactory  showing  of  the  rea- 
sons therefor  this  requirement  shall  be  temporarily  waived  by  the  written  con- 
sent of  the  Secretary. 

OAPACrriES  OF  POWEB  SITES. 

Abt.  9.  That  the  total  capacity  of  the  power  site,  permission  for  the  occu- 
pancy and  use  of  which  in  whole  or  in  part,  has  been  applied  for,  shall,  for  tbe 
purposes  of  this  stipulation,  be  deemed  and  taken  to  be horsepower,  dis- 
tributed as  follows: and  that  the  part  of  the  aforesaid  total  capacity 

which  is  due  to  the  use  of  the  nominal  stream  flow  shall,  for  the  purposes  of 

this  stipulation,  be  deemed  and  taken  to  be horsepower,  distributed  as 

follows: and  that  the  part  of  the  aforesaid  total  capacity  which  is  due 

to  the  use  of  stream  flow  made  available  from  storage  by  the  project  worka 

shall,  for  the  purposes  of  this  stipulation,  be  deemed  and  taken  to  be 

horsepower,  distributed  as  follows: It  being  understood,  that  if  any  ap- 
proved alterations  or  amendments  of  the  maps  of  location  or  plans  of  project 
works,  as  provided  for  in  article  2  and  article  3  hereof,  or  any  permanent 
change  in  the  nominal  stream  flow,  due  to  storage  or  otherwise,  shall  result 
in  an  increase  or  decrease  in  the  total  capacity  of  the  power  site,  or  of  either 
part  thereof,  or  of  both,  as  said  capacities  are  hereinbefore  taken,  said  increased 
or  decreased  power  capacities  shall,  from  the  beginning  of  the  calendar  year 
next  succeeding  the  date  of  such  approval,  or  of  such  change  in  nominal  stream 
flow,  be  deemed  and  taken  to  be,  for  the  purposes  of  this  stipulation,  the 
capacities  of  the  power  site  occupied  and  Used,  in  whole  or  in  part,  under  the 
permit ;  and,  it  being  further  understood,  that  if  at  any  time  not  less  tlian  ten 
(10)  years  after  the  original  or  af^er  the  last  preceding  determination  of  the 
said  total  capacity  of  the  power  site,  or  of  either  part  thereof,  or  of  both,  either 
the  permittee  or  the  Secretary,  on  the  ground  of  the  inaccuracy,  insufflci^cy. 
or  inapplicability  of  the  data  upon  which  said  original  or  said  last  preceding 
determination  of  said  capacities  was  made,  shall  apply  for  or  give  notice  of 
review  of  said  original  or  said  last  preceding  determination,  then  and  thereupon 
such  review  shall  be  taken  by  the  Secretary  and  a  redetermination  of  the 
capacities  shall  be  made,  and  the  said  redetermined  capacities  shall,  for  the 
purposes  of  this  stipulation,  and  from  the  beginning  of  the  next  calendar  year, 
he  deemed  and  taken  to  be  the  capacities  of  the  power  site  occupied  and  nsed 
In  whole  or  in  part  under  the  permit. 

RENTAL  CHARGES. 

Art.  10.  To  pay  annually  in  advance  from  the  first  day  of  January,  191— » to 

the National  Bank  of (United  States  depository),  or  such  other 

Government  depository  or  officer  as  may  be  hereafter  legally  designated,  to  be 
placeil  to  the  credit  of  the  United  States,  a  rental  charge  for  the  occupancy  and 
use  of  the  lands  of  the  United  States  described  and  shown  upon  the  maps  here- 
inbefore referred  to,  which  rental  charge  shall  be  calculated  from  the  "  rental 
capacity  of  the  power  site,"  as  defined  in  article  1  hereof,  at  the  following  ra** 
per  horsepower  per  year: 

For  the  unexpired  portion  of  the  calendar  year  and  for  the  first  full 
calendar  year  of  the  survey-construction  period,  and  similarly  for  the 

operation  period l^*  Jj 

For  the  second  full  calendar  year  of  each  of  said  periods •  jl 

For  the  third  year •j! 

For  the  fourth  year -jS 

For  the  fifth  year -^ 

For  the  sixth  year 'IjJJ 

For  the  seventh  year -Ji 

For  the  eighth  year -"a 

For  the  ninth  year 'Jj 

For  the  tenth  and  each  succeeding  year I*"*' 
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Jt  being  understood  that  said  estimated  rental  capacity  may  be  adjusted  annu- 
ally by  tbe  Secretary  to  provide  for  changes  In  ownership  of  lands  in  reservoir 
sites  and  on  water  conduit  lines  and  for  changes  in  length  of  primary  trans- 
mission; and,  i|;  being  further  understood,  that  at  any. time  not  less  than  ten 
(10)  years  after  the  issuance  of  the  permit,  or  after  the  last  revision  of  rates 
of  rental  charge  thereunder,  the  Secretary  may  review  such  rental  rates  and 
impose  such  new  r^ital  rates  as  he  may  decide  to  be  reasonable  and  proper : 
Provided,  That  such  rental  rates  shall  not  be  so  increased  as  to  reduce  the 
margin  of  income  (including  appreciation  in  land  values)  from  the  power 
project  or  projects  under  the  permit  over  proper  actual  and  estimated  expenses 
(including  reasonable  allowance  for  renewals  and  sinking-fund  charges)  to  an 
amount  which,  in  view  of  all  the  circumstances  (including  fair  development 
expenses  and  workng  capital)  and  risks  of  the  enterprise  (including  obso- 
lescence, inadequacy,  and  supersession),  is  unreasonably  small;  but  the  burden 
of  proving  such  unreasonableness  shall  rest  upon  the  permittee. 

Abt.  11.  That  it  is  understood,  if  the  permittee  completes  the  construction 
and  begins  the  operation  of  each  of  the  several  parts  of  the  aforesaid  project 
works,  within  the  periods  provided  for  in  article  5  hereof  or  any  approved 
extension  thereof,  that  then  and  thereupon  all  charges  for  the  occupnncy  and 
use  of  national  forest  lands  for  said  part  of  said  project  works  so  completed 
and  operated  which  have  been  paid  prior  to  the  date  of  such  completion  and 
operation  will  be  credited  to  the  permittee  and  will  be  applied  to  the  payment 
of  charges  due  at  the  date  of  such  completion  and  operation  or  to  become  due 
thereafter. 

Abt.  12.  That  it  is  understood,  if  any  part  of  the  power  developed  by  the 
project  works  under  the  permit  is  used  by  the  permittee  itself  for  irrigation  as 
auxiliary  to  irrigation  works  owned  and  operated  by  the  permittee,  or  for  the 
temporary  development  of  power  to  be  used  in  the  construction  of  permanent 
project  works  under  permit  to  the  permittee,  that  such  a  proportional  part  of 
the  full  schedule  charge  for  any  calendar  year  will  be  credited  to  the  permittee 
as  the  power  developed  by  the  project  works  and  used  for  the  purposes  above 
named  bears  to  the  total  output  of  the  project  works  for  said  year;  and  that 
all  amounts  so  credited  will  be  applied  to  the  cancellation  of  charges  as  they 
may  thereafter  become  due. 

Abt.  13.  That  it  is  understood,  if  any  part  of  the  aforesaid  rental  charge, 
payable  as  hereinbefore  provided,  shall,  after  due  notice  has  been  given,  be  In 
arrears  for  six  (6)  months,  that  then  and  thereupon  the  permit  and  the  au- 
thority granted  thereunder  to  occupy  and  use  national  forest  lands  shall  ter- 
minate and  be  void. 

Abt.  14.  That  the  decision  of  the  Secretary  shall  be  final  as  to  all  matters  of 
fact  upon  which  the  calculation  of  the  capacities  or  charges  depends. 

BECORDS  AND  ACCOUNTS. 

Abt.  15.  Upon  demand  of  the  Secretary  to  install  at  such  places  and  main- 
tain in  good  operating  condition  in  such  manner  as  shall  be  approved  by  the 
Secretary,  free  of  all  expense  to  the  United  States,  accurate  meters,  measuring 
weir,  gauges,  and,  or,  other  devices  approved  by  the  Secretary  and  adequate  for 
the  determination  of  the  amount  of  power  developed  by  the  project  works  and 
of  the  flow  of  the  streams  from  the  water  is  to  be  diverted  for  the  operation 
of  said  works,  and  of  the  amount  of  water  used  in  the  operation  of  said  works, 
and  of  the  amounts  of  water  held  in  and  drawn  from  storage ;  to  keep  accurate 
and  sufficient  records  of  the  foregoing  to  the  satisfaction  of  the  Secretary ;  and  to 
make  a  return  during  January  of  each  year,  under  oath,  of  such  records  of 
measurements  for  the  year  ended  on  December  31  preceding,  made  by  or  in 
the  possession  of  the  permittee,  as  may  be  required  by  the  Secretary. 

Abt.  16.  That  the  books  and  records  of  the  permittee  in  so  far  as  they  con- 
tain information  concerning  the  power  project  or  projects  under  the  permit  or 
the  power  business  conduction  in  connection  therewith  shall  be  open  at  all  times 
to  the  inspection  and  examination  of  the  Secretary. 

Abt.  17.  Upon  demand  of  the  Secretary  to  maintain  in  such  form  as  the 
Secretary  may  prescribe  or  approve  a  system  of  accounting  of  the  entire  power 
business  transacted  in  connection  with  the  power  project  or  projects  under 
the  permit  and  to  render  annually  such  reports  of  said  power  business  as  the 
Secretary  may  direct:  Provided,  however.  That  if  the  laws  of  the  State  in 
which  the  said  power  business  or  any  part  thereof  is  transacted  require 
periodical  reports  from  public  utility  corporations  under  a  uniform  system  of 
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accounting,  copies  of  such  reports  so  made  will  be  accepted  as  fulfilling  the 

requirements  of  this  article. 

« 

.  IflSCKLLANEOUS    BEQT7IBEMBNTS. 

Abt.  18.  To  protect  all  Government  and  other  telephone,  telegraph,  and  power 
transmission  lines  at  crossings  of  and  at  all  places  of  proximity  to  the  per- 
mittee's transmission  lines  in  a  worlcmanlilse  manner  according  to  the  usual 
standards  of  safety  for  construction,  operation,  and  maintenance  in  such  cases; 
and  to  maintain  the  transmission  lines  in  such  manner  as  not  to  menace  life 
or  property. 

Art.  19.  To  clear  and  keep  clear  all  lands  of  the  power  project  for  such 
width  and  in  such  manner  as  the  Secretary  may  direct 

Abt.  20.  To  dispose  of  all  brush,  refuse,  or  unused  timber  on  national 
forest  lands  resulting  from  the  construction  and  maintenance  of  the  project 
works  as  may  be  required  by  the  Secretary. 

Art.  21.  To  build  and  repair  roads  and  trails  as  required  by  the  Secretary 
whenever  any  existing  roads  or  trails  are  destroyed  or  injured  by  the  construc- 
tion work  or  flooding  under  the  permit,  and  to  build  and  maintain  necessary 
and  suitable  crossings,  as  required  by  the  Secretary,  for  all  roads  and  trallB 
which  Intersect  the  water  conduit,  if  any,  constructed,  maintained,  and  operated 
under  the  permit 

Art.  22.  To  do  everything  reasonably  within  its  power  and  to  require  of  Its 
employees,  contractors,  and  employees  of  contractors  to  do  all  reasonably 
within  their  power,  both  Independently  and  upon  the  request  of  the  forest 
officers,  to  prevent  and  suppress  forest  flres  upon  and  near  the  lands  to  be 
occupied  under  the  permit 

Art.  23.  To  pay  In  advance,  as  required  by  the  Secretary,  to  the  United 
States  depository  or  officer  as  above  set  forth  in  article  10  hereof,  to  be  placed 
to  the  credit  of  the  United  States  the  full  value  as  fixed  by  the  Secretary  of 
all  timber  cut,  injured,  or  destroyed  on  national  forest  lands  in  the  construc- 
tion, maintenance,  or  operation  of  the  project  works. 

Art.  24.  To  pay  on  demand  of  the  Secretary  to  the  United  States  depository 
or  officer  as  above  set  forth  in  article  10  hereof  to  be  placed  to  the  credit  of 
the  United  States  full  value  for  all  damage  to  the  lands  or  other  property  of 
the  United  States  resulting  from  the  breaking  of  or  the  overflowing,  leaking, 
or  seeping  of  water  from  the  project  works  constructed,  maintained,  and,  or, 
operated  under  the  pv^rmlt,  and  for  all  other  damage  to  the  lands  or  other 
property  of  the  United  States  caused  by  the  neglect  of  the  permittee  or  that 
of  Its  employees,  contractors,  or  employees  of  contractors. 

Art.  25.  To  indemnify  the  United  States  against  any  liability  for  damages 
to  life  or  property  arising  from  the  occupancy  or  use  of  national  forest  lands 
by  the  permittee. 

Art.  26.  To  sell  power  to  the  United  States  when  requested  at  as  low  a  rate 
as  is  given  to  any  other  purchaser  for  a  like  use  at  the  same  time  and  under 
similar  conditions  if  the  permittee  can  furnish  the  same  to  the  United  States 
without  diminishing  the  quantity  of  power  sold  before  such  request  to  any 
other  customer  by  a  binding  contract  of  sale:  Provided,  That  nothing  In  this 
article  shall  be  construed  to  require  the  permittee  to  increase  its  permanent 
works  or  to  install  additional  generating  machinery. 

Art.  27.  To  abide  by  such  reasonable  regulation  of  the  service  rendered  and 
to  be  rendered  by  the  permittee  to  consumers  of  power  furnished  or  trans- 
mitted by  the  permittee,  and  of  rates  of  payment  therefor,  as  may  from  time 
to  time  be  prescribed  by  the  State  or  any  duly  constituted  agency  of  the  State 
in  which  the  service  Is  rendered. 

Art.  2.S.  That  upon  demand  tb<»refor.  In  writing,  from  the  Secretary  the 
permittee  will  surrender  the  permit  to  the  United  States  or  tnnsfer  the  s^me 
to  such  State  or  municipal  oorporption  as  the  Secretary  may  designate,  and  on 
the  conditions  specified  in  this  article,  and  will  also  give,  grant  bargain,  sell, 
and  transfer  with  the  permit  (upon  such  demand  and  upon  said  conditions) 
all  works,  equipment,  structures,  and  property  then  owned  or  held  and  then 
valuable  or  serviceable  In  the  generation,  transmission,  or  distribution  ef 
electrical  or  other  power,  and  which  are  then  dependent  In  whole  or  In  part 
for  their  usefulness  upon  the  continuance  of  the  permit,  together  with  all 
Interest  In  any  leaseholds  of  operating  property  used  In  connection  with  the 
works  under  the  permit,  and  all  contracts  for  the  sale  and  delivery  of  electrical 
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or  other  power;  that  the  Secretary  may  require  such  surrender,  if  the  United 
States  shall  desire  to  take  over  the  permit  and  properties  or,  whenever  a  sub- 
stantial part  of  such  property  is  situated  elsewhere  than  on  national  forest 
lands,  he  may  designate  as  such  transferee  any  State  or  municipal  corporation 
which  shall  desire  such  transfer:  Provided,  however,  That  no  municipal  coi*- 
poration  shall  be  so  designated  unless  by  condemnation  it  shall  have  acquired, 
or  unless  by  proceedings  in  a  court  of  competent  jurisdiction  it  shall  have 
been  determined  that  such  municipality  has  the  right  to  acquire,  such  property 
situated  elsewhere  than  on  national  forest  lands:  And  provided  furtfier,  That 
no  such  municipal  corporation  shall  be  so  designated  unless  it  also  has  the 
power  to  acquire  the  said  property  and  rights  of  the  permittee  under  the  con- 
ditions named  in  this  article;  that  such  surrender  or  transfer  shall  be  on  con- 
dition precedent  that  the  United  States  or  such  transferee  shall  first  pay  to  the 
permittee  the  reasonable  value  of  all  said  works,  equipment,  structures,  and 
other  tangible  property,  and  in  addition  thereto  a  bonus  of  three-fourths  of 
1  'per  cent  of  such  reasonable  value  for  each  full  year  of  the  unexpired  term 
of  the  x>crmit;  that  tnch  reasonable  value  shall  not  include  any  sum  for  the 
permit,  or  for  any  other  franchise  or  right  granted  by  the  United  States,  by 
any  State,  or  by  any  municipal  corporation  in  excess  of  the  amount  (exclusive 
of  any  tax  or  annual  charge)  actually  paid  to  the  United  States,  or  to  such 
State  or  municipal  corporation,  as  the  compensation  for  the  granting  of  such 
ft'anchise  or  right,  or  any  sum  for  any  other  Intangible  properties  or  values 
whatsoever,  it  being  understood  that  all  such  intangible  values  shall  be  covered 
by  the  bonus  herein  provided  for;  that  such  reasonable  value  shall  be  deter- 
mined by  mutual  agreement  between  the  parties  in  interest,  and  in  case  they 
can  not  agree  by  a  board  of  arbitration  of  three  members,  one  of  whom  shall 
be  named  by  the  permittee  and  one  by  the  transferee,  the  third  shall  be  either 
the  Secretary  or  some  representative  whom  he  may  name;  and  that  the  reason- 
able value  for  the  purposes  of  such  determination  of  such  works,  equipment, 
structures,  and  other  tangible  property  shall  be  the  cost  of  reproduction  of  such 
works,  equipment,  structure,  and  other  tangible  property  under  siibstantially 
the  same  conditions  as  existed  at  the  time  of  the  original  conFtruction  and  at 
prices  for  labor  and  material  which  shall  be  the  average  of  such  prices  for  the 
five  years  next  preceding  the  date  of  valuation,  less  a  percentage  of  such  repro- 
duction cost  equal  to  the  per  cent  of  physical  and  functional  depreciation  of 
the  existing  work,  equipment,  structures,  and  other  tangible  property. 

Abt.  29.  That  in  respect  to  the  regulation  by  any  competent  public  authority 
of  the  service  to  be  rendered  by  the  permi*^tee  or  the  price  to  be  charged 
therefor,  and  in  respect  to  any  purchase  or  taking  over  of  the  properties  or 
business  of  the  permittee  or  any  part  thereof  by  the  United  States,  or  by  any 
State  within  which  the  works  are  situated  or  business  carried  on  In  whole  or 
in  part,  or  by  any  municipal  corporation  in  such  State,  no  value  whatsoever 
shall  at  any  time  be  assigned  to  or  claimed  for  the  permit,  or  for  the  occupancy 
or  use  of  national  forest  lands  granted  thereunder,  nor  shall  the  permit  or  such 
occupancy  and  use  ever  be  estimated  or  considered  as  property  upon  which 
the  permittee  shall  be  entitled  to  earn  or  receive  any  return,  income,  price,  or 
compensation  whatsoever. 

Abt.  30.  That  the  works  constructed  or  to  be  constructed,  maintained,  and,  or, 
operated  under  the  permit  will  not  be  owned,  leased,  trusteed,  possessed,  or 
controlled  by  any  device  or  in  any  manner  so  that  they  form  part  of,  or  in 
any  way  efl!ect,  any  combination  in  the  form  of  an  unlawful  trust,  or  form  the 
subject  of  any  unlawful  contract  or  conspiracy  to  limit  the  output  of  electric 
energy,  or  are  in  restraint  of  trade  with  foreign  nations  or  between  two  or 
more  States  or  within  any  one  State  in  the  generation,  transmission,  distribu- 
tion, or  sale  of  electrical  or  other  power. 

In  witness  whereof  the  permittee  has  executed  this  stipulation  on  the 

day  of ,  19 — . 

[BKAJ..  ]  % 

By . 

Attest: 

: ^  Secret  wy. 
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[Form  62— BeTised  Dec.  20,  1913.] 
United  States  Department  of  AoBictTLTURE, 

rOBEST  BEBVIOE. 


Name  of  forest; ,  water  power.    Name  of  applicant; Use  applied 

for; Date  of  priority  of  application; . 


FHnal  power  permit. 

Whereas  the Co.  (hereinafter  called  "the  permittee")  filed  with  the 

district  forester  at on  the day  of ,  19—,  in  accordance  with 

the  regulations  of  the  Secretary -of  Agriculture  (hereinafter  called  "the  Sec- 
retary") under  the  act  of  February  15,  1901,  an  application  for  permissiou 
to  occupy  and  use,  for  development,  transmission,  and  distribution  of  power, 

certain  lands  of  the  United  States  within  the National  Forest,  in  the 

State  of ,  and  more  particularly  described  and  shown  by  the  maps,  field 

notes,  plans,  estimates,  and  data  accompanying  the  said  application;  and 

Whereas  the  aforesaid  maps  and  plans,  as  hereinafter  specifically  described* 
have  been  adopted  by  the  permittee  as  the  maps  of  the  approximate  final  loca- 
tion and  as  the  approximate  plans  of  the  project  works  which  the  permittee 
proposes  to  construct  under  this  permit;  and 

Whereas  the  permittee  has  paid  to  the National  Bank  of (United 

States  depository),  to  be  placed  to  the  credit  of  the  United  States,  the  sum 
of dollars  ($ );  and 

Whereas  the  permittee  on  the day  of ,  19—,  executed,  and  on 

the day  of ,  19—,  filed  with  the  district  forester  at ,  a  stipu- 
lation required  by  the  Secretary  as  a  condition  to  the  issuance  of  this  permit: 

Now,  therefore,  I, Secretary  of  Agriculture  of  the  United  States,  in 

accordance  with  the  authority  conferred  upon  me  by  the  act  of  February  15, 
1901,  do  authorize  the  permittee,  subject  to  the  regulations  of  the  Secretary 
and  to  the  provisions  hereinafter  set  forth,  to  occupy  and  use  the  lands  herein- 
before referred  to,  and  to  construct,  maintain,  and  (or)  operate  thereon,  for  the 
purposes  in  article  1  below  set  forth,  the  following  project  works : 

[Cancel  such  of  the  four  following  Items  (a),  (b),  (c),  and  (d)  as  may  not  be  applicable.) 

(n) (masonry,  earth,  etc.,  diverting  or  storage)  dams  approximately 

feet  in  maximum  height  and  approximately feet  In  maximum 

length,  to  form reservoirs  to  flood  approximately acres  at  spillway 

level,  respectively,*  In  section ,  township ,  range meridian,  of  which 

total  of acres  approximately acres  are  national  forest  land,  said 

dams  and  said  reservoirs  being  designated,  respectively,  as  follows: 

(b) water  conduits  approximately miles  in  length,  respectively,' 

crossing  sections ,  township ,  range meridian,  of  which  total 

miles  approximately miles  will  cross  national  forest  land,  said 

water  conduits  being  designated,  respectively,  as  follows: 

(c) power  houses  and  appurtenant  structures  to  occupy  approximately 

acres,  respectively,*  in  section ,  township ,  range 

meridian,  of  which  total  of acres  approximately acres  are  na- 
tional forest  land,  said  power  houses  being  designated,  respectively,  as  fal- 
lows:   

(d) transmission  lines miles  in  length,  respectively,*  crossing 

sections ,  township ,  range meridian,  of  which  total  of 

miles  approximately miles  will  cross  national  forest  land,  said 

transmission  lines  being  designated  as  follows: 

I  If  land  18  aneurveved,  enbetltate  for  the  description  by  legal  subdiviBlons  In  paragraphs 
(a),  (b),  (c),  and  (a)  the  following:  "located  on  certain  lands  described  and  ehown 
by  the  maps  and  field  notee  accompanying  the  application  filed  with  the  district  forester 
on  the day  of ,  It... ''^ 
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All  approximately  shown  upon  certain  maps  and  plans  executed  by 

on  the  -1  —day  of ,  19—,  which  maps  and  plans  are  filed  together 

berewith  and  designated  as  follows: (Designate  each  original  map  or 

plan  as  ''  Exhibit  A,"  *'  Exhibit  B,"  etc.,  following  each  such  designation  by  the 
title  of  the  map  or  plan,  as  "Exhibit  A,"  map  of  location  of,  etc.;  "E2xhibit 

,"  plan  of,  etc.)  which  maps  and  plans^  together  with  certain  other  data 

designated  as  "Exhibit ,"  (designate  each  exhibit  by  letter  and  name, 

as  "  Exhibit  M,  Field  notes,"  "  Exhibit  N,  Estimates  and  data,"  etc.)  are  hereby 
made  a  part  of  this  permit. 

Abt.  1.  The  project  works  to  be  constructed,  maintained,  and,  or,  operated 
under  this  permit  shall  be  constructed,  maintained,  and,  or,  operated  for  the 
purpose  of  storing,  conducting,  and,  or,  using  water  for  the  development  of 
power  or  for  the  purpose  of  the  tran«ni8slon  and  use  of  said  power. 

Abt.  2.  Unless  sooner  revoked  by  the  Secretary,  this  permit  shall  terminate 

and  become  void  on  the day  of ,  19—,  but  on  sqld  date  may  be 

deemed  to  be  an  application  by  the  permittee  for  a  new  permit  to  occupy  and 
use  such  national  forest  lands  as  are  occupied  and  used  under  this  permit: 
Provided,  That  the  permittee  shall,  not  less  than  two  (2)  or  more  than  twelve 
( 12)  years  prior  to  the  said  date,  formally  notify  the  Secretary  that  it  desires  such 
new  permit,  and  shall  comply  with  all  laws  and  regulations  at  such  time  exist- 
ing governing  the  occupancy  and  use  of  national  forest  lands  for  power  purposes. 

Abt.  3.  Any  violation  of  or  failure  to  comply  with  the  provisions  or  conditions 
of  any  article  of  the  aforesaid  stipulation,  whether  or  not  such  article  provides 
that  such  violation  or  noncompliance  shall  result  in  the  revocation  of  this  per- 
mit, shall  be  deemed  and  taken  to  be  a  sufficient  cause  for  such  revocation ;  but 
it  is  understood  that  the  statute  under  which  this  permit  is  issued  provides 
"  that  any  permission  given  by  the  Secretary  of  the  Interior  (Agriculture) 
nnder  the  provisions  of  this  act  may  be  revoked  by  him  or  by  his  successor  in 
his  discretion."  No  revocation,  however,  of  this  permit,  either  in  whole  or  in 
part,  will  be  made  until  after  due  notice  thereof  has  been  served  upon  the  per- 
mittee and  until  after  the  permittee  shall  have  been  given* a  reasonable  time, 
not  to  exceed  ninety  (90)  days  after  the  service  of  said  notice,  within  which  to 
show  cause  why  sucli  revocation  should  not  be  made. 

Art.  4.  This  permit  and  the  permission  granted  hereunder  to  occupy  and  use 
national  forest  lands  may  be  transferred  to  a  new  permittee  under  the  follow- 
ing conditions,  and  not  otherwise:  The  proposed  transferee  shall  file  with  the 
district  forester  of  the  district  in  which  the  lands  to  be  occupied  are  situated 
the  decree,  execution  of  Judgment,  will,  proposed  contract  of  sale,  or  other 
written  instrument  upon  which  the  proposed  transfer  is  based,  or  a  properly 
certified  copy  thereof,  also  an  application  by  the  proposed  transferee  In  the 
form  of  a  stipulation  binding  the  proposed  transferee  to  the  performance  of 
such  new  and  additional  conditions  expressed  therein  as  the  Secretary  may 
deem  necessary;  and  thereupon  the  Secretary  may.  In  his  discretion,  approve 
in  writing  the  proposed  transfer,  and  after  such  approval  the  transferee  shall 
succeed  to  all  the  rights  and  obligations  of  the  permittee,  subject,  however,  to 
such  new  and  additional  conditions  as  shall  have  been  embodied  in  such  stipu- 
lation and  so  approved. 

Art.  5.  Any  power  project,  permission  to  construct  which  is  granted  by  this 
permit,  or  any  part  of  such  project,  may  be  abandoned  by  the  permittee  upon 
the  written  approval  of  the  Secretary  after  a  finding  by  the  Secretary  that  such 
abandonment  will  not  tend  to  prevent  the  subsequent  development  or  use  of 
such  power  project  or  part  thereof  so  abandoned,  and  after  the  fulfillment  by 
the  permittee  of  all  obligations  under  the  aforesaid  stipulation.  In  respect  to 
payment  or  otherwise,  existing  at  the  time  of  such  approval. 

Art.  6.  Upon  the  voluntary  abandonment  of  the  occupancy  and  use  of  national 
forost  lands,  as  authorized  by  this  permit  (except  as  provided  for  in  article  4 
hereof),  or  upon  the  revocation  of  this  permit,  or  upon  the  nonexecution  of  a 
new  permit  at  the  termination  of  this  permit,  all  permanent  project  works 
which  have  been  constructed  under  the  authority  of  this  permit,  such  as  reser- 
voirs, dams,  and  operating  mechanism,  water  conduits  and  operating  mecha- 
nism, power  houses,  and  other  buildings,  shall  become  and  remain  the  property 
of  the  United  States:  Provided,  hotcever.  That  If  said  revocation  or  abandon- 
D^ent  shall,  as  provided  for  in  the  aforesaid  stipulation,  aflfect  only  a  part  of 
the  project  works,  the  construction  of  which  is  authorized  by  this  permit,  the 
provisions  of  this  article  shall  apply  only  to  such  parts  of  said  project  works 
as  are  affected  by  such  revocation  or  abandonment.  The  mechanical  equip- 
ment of  power  houses  shall  remain  the  property  of  .the  permittee,  and  may  be 
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removed  within  a  reasonable  time,  not  to  exceed  six  (6)  months  after  such 
abandonment,  revocation,  or  termination,  unless  other  disposition  of  such  equip- 
ment is  approved  by  the  Secretary. 

Abt.  7.  This  permit  is  subject  to  all  prior  valid  claims  and  permits  which  are 
not  subject  to  the  occupancy  and  use  hereby  authorized. 

In  witness  whereof  I  have  hereunto  set  my  hand  this day  of ,  19 

,  Secretary  of  Affriculture, 


Exhibit  H. 

MiLFOBD,  Pike  Oounty,  Pa.,  May  6,  1914. 
Hon.  SooTT  Fesbis, 

House  of  Representatives,  Washington,  D,  C, 

My  Deab  Mb.  Febbis:  As  I  came  to  think  over  my  testimony  before  the 
Public  Lands  Committee  the  other  day  concerning  the  proposed  transfer  of 
control  over  water  power  In  the  national  forests  to  the  Interior  Department,  It 
seemed  to  me  that  my  statement  was  less  specific  and  compact  than  I  should 
have  been  glad  to  make  it,  and  that  you  would,  perhaps,  permit  me  to  incor- 
porate in  my  testimony  the  present  letter. 

The  basis  of  the  proposal  in  the  Ferris  water-power  bill  to  transfer  the  charge 
of  the  Government  water  powers  In  the  national  forests  to  the  Interior  Depart- 
ment is,  of  course,  the  desire  to  promote  simplicity,  efficiency,  and  economy  of 
administration.  If  to  do  so  would,  in  fact,  realize  these  objects,  I  should  be 
heartily  in  favor  of  this  provision  in  the  Ferris  bill.  Unfortunately,  however. 
It  could  not,  as  I  strongly  believe,  have  any  such  result,  but  would,  on  the  con- 
trary, lend  to  complication,  reduce  efficiency,  increase  expense,  and  add  greatly 
to  the  difficulty  of  securing  water-power  development  upon  conditions  fair  both 
to  the  people  and  the  companies. 

First.  The  proposed  transfer  would  lead  to  duplication.  The  district  foresters, 
engineers,  supervisors,  clerks,  and  others  now  handling  national  forest  water- 
power  questions  are  all,  with  few  and  unimportant  exceptions,  occupied  also 
with  other  duties  which  could  not  be  taken  out  of  the  Forest  Service.  The  men 
who  are  doing  the  work  now  could  not  therefore  be  transferred  with  the  work 
Itself.  To  transfer  it  would  lead  to  little  or  no  saving  in  the  Forest  Service, 
but  on  the  contrary,  to  the  creation  of  a  duplicate  organization  in  the  Interior 
Depnrtment,  with  a  corresponding  increase  of  officials,  salary  roll,  and  travel- 
ing expenses  necessary  to  transport  the  new  Interior  Department  officials  to 
and  from  places  where  the  Forest  Service  men  are  already  present  in  the  courts 
of  their  regular  duties.  Also,  there  would  be  no  corresponding  benefit,  for  the 
work  is  better  done  now  than  any  force  not  trained  in  forest  work  could  do  It. 

Second.  The  proposed  transfer  would  greatly  increase  the  expense  of  doing 
the  work.  The  Interior  Department  would  be  required,  if  it  took  charge  of 
water-power  questions  on  national  forests,  to  create  new  officials,  with  salaries 
and  very  heavy  traveling  expenses,  to  attend  to  (a)  the  location  of  water- 
power  projects  in  the  national  forests,  with  relation  to  complete  use  of  the 
stream  and  to  the  protection  and  uses  of  the  forest;  (6)  the  preparation  and 
discussion  of  the  terms  and  conditions  of  each  contract  with  the  power  people 
on  the  ground  and  at  headquarters;  and  (c)  the  inspection  of  the  water-power 
companies  In  the  national  forests  to  see  that  they  observe  the  terms  of  each 
contract. 

Unless  the  Interior  Department  did  these  three  things  its  function  wltb 
relation  to  water  power  on  the  nntlonal  forests  would  be  merely  that  of 
recorder  of  decisions  and  actions  taken  elsewhere,  and  there  would  then  be 
no  reason  whatever  for  making  the  transfer. 

Third.  The  work  Is  better  done  now  than  it  could  be  done  in  the  Interior 
Department.  As  a  matter  of  fact,  the  necessiiry  expert  knowledge  now  sup- 
plied by  the  Forest  Service  In  handling  water-power  questions  could  never  be 
furnished  by  any  other  bureau,  because  the  handling  of  water  powers  in  the 
national  forests  can  never  be  solely  an  engineering  question.  It  is  and  must 
always  be  intimately  related  to  questions  of  the  protection  of  streams  and 
water  sheds;  the  location  of  dams,  conduits,  and  flumes  with  relation  to  other 
uses  of  the  forest;  the  cutting  of  timber  for  construction  and  repair;  the  pre- 
cautions required  to  be  taken  by  the  power  companies  for  protecting  the 
national  forests  against  fire,  the  location,  construction,  and  use  of  roads,  trails, 
and  telephone  lines;  and  above  all  the  constant  succession  of  qoestions  which 
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must  and  do  rise  between  the  Forest  Service,  the  power  companies,  and  other 
users  of  the  national  forests. 

Fourth.  It  would  not  slmplifif,  but  greatly  confuse  and  complicate  the  ad- 
ministration of  the  national  forests,  each  of  which  is  a  unit  in  itself  and  in 
charge  of  one  man,  to  give  the  officers  of  another  department  charge  of  por- 
tions of  the  executive  work  within  them.  Each  forest  would  then  have  two 
masters.  The  Interior  Department  has  at  present  no  executive  work  of  any 
kind  In  the  national  forests,  but  deals  purely  with  legal  questions  of  titles 
and  easements.  It  has  nothing  to  do  with  handling  the  forests  and  should  not 
have. 

Fifth.  The  Department  of  the  Interior  is  not  organized  to  manage  land,  but 
to  transfer  the  title  to  land.  The  object  of  the  Interior  Department  with  rela- 
tion to  the  public  lands  Is  almost  exclusively  to  dispose  of  them.  It  has  never 
managed  any  part  of  the  public  lands  for  permanent  production,  which  is 
what  the  Forest  Service  is  doing,  and  it  is  not  equipped  by  tradition  or 
organization  to  manage  them  with  success.  This  is  well  shown  by  its  admin- 
istration of  Indian  lands,  which,  It  Is  generally  recognized,  has  been  a  con- 
spicuous failure. 

Sixth.  The  national  forests  will  remain  i)ermanently  in  the  Government  own- 
ership; the  public  domain  will  not  When  the  public  domain  is  gone  the  Inte- 
rior Department  will  have  no  water  powers  of  Its  own  to  look  nfter.  If  this 
proposed  transfer  were  made,  therefore,  it  would  some  day  be  necessary  to 
retransfer  the  charge  of  the  national  forest  water  powers  out  of  the  Interior 
Department  either  back  to  the  Forest  Service,  which  would  be  good  administra- 
tion, or  to  some  other  body,  which  would  be  as  bad  administration  as  the  pro- 
posal now  made. 

Seventh.  Water  powers  on  the  national  forests  contain  from  three  to  five 
times  as  much  horsepower  as  those  on  the  public  domain.  In  this  respect  the 
proposed  transfer  is  a  proposal  to  have  the  tall  wag  the  dog. 

Eighth.  The  modem  water-power  policy  of  the  Government  was  developed 
In  the  Forest  Service.  About  six  years  later  the  Interior  Department  followed 
on,  and  its  recently  adopted  policy  is,  except  in  minor  details,  modeled  directly 
upon  the  policy  which  the  Forest  Service  worked  out.  The  Fen-is  bill  Itself, 
when  enacted,  will  give  that  same  policy  the  force  of  law. 

The  proposal  to  transfer  the  charge  of  water  power  in  the  national  forests 

from  the  Forest  Service  to  the  Interior  Department  Is,  therefore,  a  proposal  to 

transfer  It  from  an  organization  which  has  been  the  leader,  and  the  conspicu- 

*ously  successful  leader,  in  tJils  field,  to  one  which  has  been  merely  a  follower 

and  is  yet  substantially  untried. 

Ninth.  The  proposed  transfer  would  not  assemble  all  Government  water- 
power  control  under  one  head.  Until  Congress  Is  prepared  to  face  the  organi- 
zation of  a  large  new  body  of  expert  engineers  the  present  water-power  work  of 
the  Army  engineers  must  remain  with  that  corps,  which  has  charge  of  our  har- 
bors and  navigable  streams.  It  Is  obvious  that  the  development  and  use  of 
water  powers  on  these  streams  can  not  be  separated  from  their  development 
and  use  for  navigation.  Neither  can  the  development  and  use  of  water  powers 
in  the  national  forests  be  separated  with  good  results  from  the  national  forests, 
p&Tt  of  whose  resources  they  are  and  on  whose  watersheds  they  depend. 

You  will,  I  hope,  pardon  me  if  I  seem  to  speak  with  some  confidence  in  this 
matter.  My  Judgment  is  based  not  only  upon  my  acquaintance  with  the  Forest 
Service  and  with  its  water-power  policy,  which  was  built  up  while  I  was 
Forester,  but  upon  a  knowledge  of  the  organization  and  management  of  nearly 
every  part  of  the  Government  service.  This  knowledge  was  gained  as  a  mem- 
ber of  the  Commission  on  the  Organization  of  Government  Scientific  Work,  the 
Public  Ijands  Commission,  and  the  Commission  on  Departmental  Methods.  Dur- 
ing the  years  of  my  service  on  these  commissions  I  was  obliged  to  familiarize 
myself  with  hot  only  the  Government  work  in  Washington  and  outside  but  also 
with  the  best  way  to  Improve  it,  both  In  organization  and  In  routine  processes. 

Upon  the  basis  of  this  experience  and  of  the  facts  in  this  letter,  I  believe  I 
am  right  when  I  make  the  definite  statement  that  the  proposed  transfer  Is 
wrong  in  principle,  unnecessary,  and  undesirable;  tliat  if  made  it  would  result 
not  in  simplification  and  economy,  but  in  complexity  and  confusion,  needless 
duplication,  and  increased  expense  without  due  cause;  and  that  under  it  the 
management  of  the  water  powers  on  national  forests  would  be  far  less  satis- 
factory and  efllclent  than  it  is  now. 
Sincerely,  ypurs, 

GUTOBD  PiNOHOT. 
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BiXHIBIT    I. 


Message  of  the  Swiss  Executive  Council  to  the  Swiss  Federal  Gonobess 

Ck>NGEENIN0  the  LEGISLATION  DEALING  WiTH   WATER  POWEBS. 

[Dated  Mar.  80,  1007.] 

On  March  30  and  31,  1006,  the  Congress  adopted  the  following  memorial,  to- 
gether with  a  resolution  coucei*niug  the  delivery  in  foreign  countries  of  power 
developed  from  waters  within  the  national  boundaries: 

**  The  Executive  Council  is  requested  to  prepare  for  the  two  houses  of  the 
Federal  Congress,  without  delay,  outlines  of  such  constitutional  amendments 
as  may  be  necessary  completely  to  safeguard  the  economic  and  national  inter- 
ests involved  in  the  acquisition  and  utilization  of  our  water,  powers." 
'  By  our  letters  of  July  10  and  August  20,  1006,  we  informed  you  that  an 
initiative  petition,  with  05,668  signatures,  of  which  05,200  were  found  to  be 
authentic,  have  been  received  by  us  praying  for  nn  ameudment  to  the  constitu- 
tion by  the  adoption  of  a  new  article,  in  the  following  words : 

"Art.  23b.  The  legislative  power  of  the  union  shall  include  the  regulation  of 
the  exploitation  of  water  powers  and  of  the  transmission  and  delivery  of  the 
energy  developed  therefrom. 

"But  the  several  Cantons,  or  those  duly  authorized  by  the  cantonal  laws, 
shall  be  entitled  to  the  fees  and  Imposts  paid  for  the  use  of  water  power. 

"  From  the  date  of  the  adoption  of  this  article  all  new  concessions  of  water 
rights  shall  be  subjected  to  future  Federal  legislation,  and  the  delivery  of  the 
energy  developed  by  water  power  to  foreign  countries  shall  be  subject  to  the 
approval  of  the  Federal  Council." 

The  House  of  Representatives  and  the  Senate,  by  their  resolutions  of  Novem- 
ber 15  and  December  17,  1006,  respectively,  have  transmitted  this  initiative 
petition  to  us  for  report 

In  executing  this  twofold  commission  we  first  investigated  very  carefully  the 
constitutional  amendment  proposed  by  the  initiative  petition,  and  then,  since 
we  found  this  amendment  unacceptable,  we  endeavored  to  work  out  a  substitute. 
Now,  the  very  same  reasons  that  decided  us  against  the  proposed  amendment 
are  the  basis  of  this  substitute  which  we  propose,  and  we  therefore  consider  It 
proper  to  deal  with  both  drafts  In  the  same  message. 

I. 

The  idea  of  enlarging  the  legislative  power  of  the  union  to  include  the  regu- 
lation of  the  development  of  water  powers  was  first  expressed  in  the  year 
1^4  in  dealing  with  a  memorial  from  the  "  Swiss  Free  I^nd  Co.,"  and  the 
Joint  resolution  of  April  4,  1805,  adopted  on  that  occasion,  had  reference, 
among  other  things,  to  the  regulation  of  Intercantonal  relatins  in  respect  to 
water-power  plants.  A  further  step  was  taken  by  the  Zschokke  motion  of 
June  20,  1808.  This  motion  not  only  demanded  the  regulation  of  Intercantonal 
streams  by  a  special  water- works  act.  but  also  pointed  out  as  a  problem  for 
Federal  legislation  the  supplementing  of  the  often  Insufficient  cantonal  laws, 
and  the  Introduction  of  Federal  supervision  over  water-power  plants.  This 
opened  up  a  new  field  for  future  legislation  dealing  with  water  powers,  and  the 
House  of  Representatives,  in  a  memorial  attached  to  the  report  of  business  for 
1001,  requested  the  Federal  Council  to  consider  the  question  of  electrifying  the 
Swiss  railways.  The  Murl  motion,  which  was  offered  in  December,  1002,  con- 
sidered by  the  House  of  Representatives  April  5,  1004,  and  approved  by  us, 
showed  the  possibility  of  utilizing  electric  power  altogether  in  railways,  and 
also  pointed  out  the  economic  danger  of  a  more  or  less  unrestricted  monopoly 
of  the  valuable  Swiss  water  powers  by  private  capital,  both  domestic  and  for- 
eign. This  motion  and  the  discussion  of  It,  besides  enumerating  individual 
points  which  could  be  covered  by  legislation,  was  conspicuous  for  the  great 
emphasis  it  laid  on  the  need  of  carefully  formulated  plans  to  safeguard  the 
public  Interests  In  the  development  of  water  power.  The  same  ground  is  taken 
by  the  above  cited  memorial  of  March  30  and  31,  1006,  which  Is  the  last  act  of 
C<)ngress  dealing  with  the  question  of  the  use  of  water  power,  but  this  memo 
rial  differs  from  all  previous  memorials  and  motions  In  that  It  does  not  demand 
a  special  law,  but  proposes  the  necessary  changes  in  the  constitutional  law. 

However,  although  this  latest  memorial  declares  only  that  the  object  of 
amending  the  constitution  and  the  aim  of  national  leglslaion  Is  "a  complete 
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safeguarding  of  the  economic  and  national  interests  in  the  acquisition  and  utili- 
zation of  our  water  powers,"  yet  in  our  Judgment  the  same  considerations  hold 
in  the  revision  of  the  constitution  and  of  the  laws  as  led  to  the  adoption  of 
the  earlier  memorials  concerning  Federal  legislation  on  water  powers,  the  con- 
siderations, namely,  which  we  have  just  mentioned  in  the  above  short  his- 
torical summary.  Accordingly  we  are  convinced  that  the  new  article  of  the 
constitution  which  should  make  it  possible  for  the  Federation  to  legislate  on 
the  following  points  at  least: 

(a)  The  rational  utilization  of  intercantonal  and  boundary  streams. 

(h)  Supplementing  inadequate  cantonal  laws. 

(c)  The  rights  of  the  Federation  as  proprietor  of  the  Federal  railroads. 

(d)  Measures  in  the  interest  of  the  common  good. 

In  order  to  solve  the  problem  of  framing  such  an  article  for  the  constitu- 
tion as  will,  on  the  one  hand,  give  the  Federation  the  necessary  powers  in 
the  indicated  directions,  and,  on  the  other  hand,  give  full  and  satisfactory 
consideration  to  the  just  interests  of  the  Cantons,  our  Interior  Department 
called  together  a  commission  of  Jurists  and  experts.  This  commission,  which 
met  in  Bern  on  July  9,  10,  and  11,  1907,  and  which  published  a  report  of  its 
proceedings,  after  dfiorough  consideration  unanimously  adopted  (one  commis- 
sioner being  absent)  the  following  draft  of  a  new  clause  for  the  constitution : 

'*Abt.  24b.  The  development  of  water  power  is  under  the  supervision  of  the 
State  (Federation). 

"T^e  Federation  has  the  power  to  make  laws  covering  the  disposal  and 
character  of  water-right  concessions,  as  well  as  concerning  the  transmission 
and  delivery  of  electrical  energy,  so  far  as  may  be  necessary  to  safeguard  the 
public  interests,  and  to  guarantee  the  development  of  water  power  in  con- 
formity with  those  Interests. 

''  Where  the  Federal  law  does  not  regulate  the  character  of  water-right 
concessions,  the  disposal  of  such  concessions,  as  well  as  the  fixation  and  col- 
lection of  the  charges  and  costs  for  the  use  of  water  power,  rests  with  the  Can- 
tons. But  these  charges  made  by  the  Cantons  shall  not  be  made  so  heavy  as 
to  discourage  the  development  of  water  po>^ers. 

"When  the  streams  from  which  the  power  is  developed  lie  in  several  Can- 
tons, the  disposal  of  the  concessions  and  the  fixing  of  the  charges  are  Federal 
matters,  though  the  Cantons  concerned  will  be  consulted. 

*'  From  the  date  of  the  adoption  of  this  article  all  new  concessions  of  water 
rights  shall  be  subject  to  future  Federal  legislation,  and  the  delivery  of  energy 
developed  from  water  powers  to  foreign  countries  shall  be  subject  to  the  ap- 
proval of  the  executive  council." 

Comparing  the  two  drafts,  the  initiative  and  the  proposal  of  the  advisory 
commission  as  they  deal  with  the  fundamental  question  of  supplying  Federal 
jurisdiction  over  cantonal  rights,  the  following  may  be  established : 

The  Initiative  takes  from  the  jurisdiction  of  the  Cantons  the  right  to  make 
hiws  dealing  with  the  development  of  water  powers,  and  concedes  this  right, 
together  with  the  right  of  making  laws  dealing  with  the  transmission  and 
delivery  of  electrical  energy,  in  principle,  to  the  Federation.  In  order  to 
compensate  the  Cantons  for  the  loss  of  this  jurisdiction  in  the  Federation, 
the  initiative  draft  furthermore  lays  down  the  principle  that  the  Cantons  or 
communities  have  the  right  to  collect  all  charges  made  for  the  use  of  water 
liowers. 

The  separation  of  the  Jurisdictions,  as  laid  down  by  the  expert  commssions, 
is  not  to  be  easily  defined.  In  the  first  place,  the  Federation  Is  given  super- 
vision over  all  such  use  of  water  as  is  made  by  Cantons,  cummunities,  and 
individuals;  in  this  direction  the  amendment  proposed  by  the  commission 
goes  further  than  the  initiative  draft.  The  amendment  of  the  commission 
holds  closer  to  the  present  distribution  of  rights  in  other  respects  between 
the  Iteration  and  the  Cantons.  It  is  true  that  section  2  provides  for  Fed- 
eral r^ulation  of  water-right  concessions  in  the  public  interest  in  order  to 
secure  their  rational  development ;  and  also  it  expressly  recognizes  the  right  of 
the  Federation  to  regulate  the  transmission  and  delivery  of  electrical  energy. 
In  other  respects,  however,  the  draft  of  the  commission  leaves  to  the  Cantons 
the  right  to  legislate  upon  all  points  dealing  with  cantonal  water  power 
which  have  not  been  covered  by  Federal  legislation,  especially  the  disposal 
of  concessions  and  the  fixation  of  charges  and  imposts.  In  all  cases  dealing 
with  streams  lying  within  Cantons,  Jurisdictions  is  left  in  the  hands  of  the 
Cantons.  At  the  same  time  a  particular  point  is  made  that  the  Cantons  shall 
not  80  charge  for  water  utilization  as  to  embarrass  the  development  of  power. 
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The  additional  important  question  as  to  who  is  to  have  the  disposal  of  water- 
right  concessions  in  the  future  is  not  settled  in  the  initiative  draft,  which 
leaves  this  matter  to  be  decided  by  future  l^slation. 

The  advisory  conmiission  settles  this  point  by  deciding  that,  as  a  rule,  the 
Cantons  or  the  properly  constituted  cantonal  authorities  shall  dispose  of 
these  concessions,  except  that,  with  regard  to  so-called  intercantonal  and 
boundary  streams,  the  Federation  may  grant  the  concessions  and  fix  the 
rights.  In  the  latter  case,  however,  the  Cantons  shall  be  entitled  to  preliminary 
hearings  and  shall  collect  the  charges. 

The  last  selection  of  the  two  drafts  is  the  same.  It  contains  provisions  with 
regard  to  the  retroactive  power  of  the  provisions  of  future  water-right  legisla- 
tion and  with  regard  to  the  consent  of  Congress  when  energy  developed  from 
water  power  is  delivered  abroad. 

Finally  it  should  be  pointed  out  that  the  signers  of  the  initiative  draft  wish 
to  have  it  adopted  as  article  23b  of  the  constitution  whereas  the  commission 
desires  to  have  its  draft  placed  after  article  24  of  the  constitution,  and  in  a 
measure  extending  and  supplementing  that  article. 

III. 

The  last-mentioned  fact  is  an  indication  of  the  character  of  the  two  diflereDt 
proposed  amendments.  The  one  which  came  from  the  people  is  linked  to  article 
23,  which  confers  upon  the  Federation  the  right  to  erect  and  maintain  public 
works,  and  in  this  way  betrays,  although  no  word  is  said  upon  the  subject,  the 
tendency  of  popular  thought  toward  Federal  ownership  or  monopoly  of  water 
powers.  The  amendment  proposed  by  the  commission,  on  the  other  hand,  by 
connecting  itself  with  the  existing  article  24,  makes  it  clear  that  its  intention 
is  to  follow  the  way  already  taken  in  distinguishing  between  the  Federal  and 
Cantonal  jurisdictions  in  the  matter  of  water  rights.  It  appears  that  just  as 
there  is  now  a  division  of  authority  between  the  f^ederation  and  the  Cantons 
in  the  care  of  waterworks,  forests,  and  game  protection,  so  there  is  to  be  a 
similar  division  of  authority  hereafter  in  the  development  of  water  powers. 
The  right  of  supervision  will  place  the  Federal  courts  in  a  position  to  inter- 
vene and  take  a  decisive  voice  in  all  cases  where  our  streams  are  developed 
for  power  purposes,  whether  they  do  so  on  their  own  initiative  or  at  the  re- 
quest of  some  Interested  party.  Furthermore,  the  concession  of  ample  legida- 
tive  power,  such  as  is  contained  in  section  2  of  the  commission's  amendment, 
will  enable  the  Federation  to  discharge  the  duties  devolving  upon  it.  smd 
especially  to  take  the  necessary  measures  in  the  Interest  of  the  general  welfare, 
setting  aside  existing  legal  dithculties  and  securing  the  interest  of  the  Federa- 
tion as  proprietor  of  the  Federal  railways. 

Es  liegt  kein  grosser  Fortschitt  dariu,  In  einem  schenen  Verfassungsartikel 
die  Kompetenz  des  Bundes  zu  statulren  und  alle  Schweirigkelten,  die  zu  be- 
seltigen  sind  der  Gesetzebung  verzubehalten,  und  speziell  da,  wo  es  gilt,  ransch 
zu  einem  Ziele  zu  Galengen,  ist  die  Anweudung  dieses.  Systems  nicht  am 
Pliitze.  Darum  prazlslert  der  Entwurf  eines  Verfassundsartikels,  den  wir 
Inben  zur  Annahme  enipfehlen  nicht  nur  das  zukunftige  Verhalthis  der  Bundes- 
und  Kantonalen  Komptenz,  sondem  er  eutscheidet  auch  sogleich  die  schmierige 
Frage,  wer  bei  der  Neuordung  des  Wasserrechts  die  Konzessionen  zu  erteilen 
ha ben  wird. 

To  accomplish  this  object  is  by  no  means  necessary,  as  the  initiative  amend- 
ment proposes  (in  imitation  of  the  railroad  article  26  of  the  constitution)  to 
assign  legislative  authority  over  the  entire  utilization  of  water  to  the  Federation 
and  for  this  reason  the  most  profitable  part  in  the  exercise  of  water  sovereignty 
should  not  be  taken  entirely  from  the  Cantons  and  ^ven  to  the  Federation, 
except  at  the  dictate  of  pressing  necessity.  This  circumstance  alone,  taken 
together  with  its  pronounced  tendency  toward  monopoly  and  the  State  owner- 
ship of  waterworks,  appears  to  us  an  argument  against  the  initiative  amend- 
ment and  for  the  amendment  of  the  commission.  EMrthermore,  the  popular 
amendment  in  spite  of  all  this  seems  to  oifer  too  slight  a  basis  for  future  snp- 
plementary  legislation.  True,  the  form  of  this  amendment  is  so  simple  and  it 
disposes  of  the  most  vexed  questions  of  water  rights  with  such  apparent  eaae^ 
that  it  is  well  adapted  for  securing  signatures;  in  point  of  fact  however,  an 
amendment  drawn  In  accordance  with  the  popular  desire  would  not  contribute 
very  much  toward  ^a  speedy  settlement  of  the  water-right  questions  affecting 
the  Federation  is  made  to  lay  down  the  jurisdiction  of  the  Federation  in  a 
soundly  constitutional  amendment,  and  at  the  same  time  leave  unsolved  for 
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future  legislation  h11  the  questions  that  have  to  be  met  This  system  of  pro- 
cedure is  especially  out  of  place  where  the  point  is  to  get  results  as  quickly  as 
possible.  For  these  reasons  the  draft  of  the  amendment  which  we  recommend 
foi;  your  adoption  presents  not  only  the  future  relation  of  the  Cantonal  and 
Federal  jurisdictions,  but  also  decides  the  troublesome  question  as  to  who, 
under  the  new  regime,  is  to  have  the  disposal  of  water  rights. 

We  expressed  ourselves  upon  this  subject  as  early  as  June  4,  1894,  in  our 
leport  upon  the  memorial  of  the  Free  Land  Society,  saying  then  that  the 
regulation  of  the  intercantonal  water-right  concessions  was  hardly  to  be 
secured  by  any  other  way  than  by  Federal  legislation.  In  fact,  the  realization 
of  various  waterworlcs  projects,  especially  in  eastern  and  central  Switzerland, 
has  been  made  impossible  because  of  the  Interested  Cantons  or  the  interested 
towns  in  Cantons  have  not  been  able  to  get  together  in  the  use  of  inter- 
cantonal streams,  while  the  Federal  authorities  have  been  unable  to  intervena 
In  order  to  prevent  such  difficulties  In  the  future  and  in  order  especially  to 
promote  an  economical  and  rational  utilization  of  streams,  it  is  to  be  recom- 
mended to  Introduce  a  Federal  concession  wherever  Swiss  boundary  waters 
or  parts  thereof,  which  touch  upon  the  territory  of  two  or  more  Cantons,  are 
to  be  used  for  the  development  of  power.  It  makes  no  difference  in  such  cases 
whether  the  fall  of  the  stream  which  is  drawn  upon  for  a  given  waterworks 
forms  the  boundary  between  two  Cantons,  or  whether  the  boundary  runs 
obliquely  across  the  stretch  of  water  which  is  being  developed.  In  order, 
therefore,  to  avoid  misunderstandings  in  such  cases,  we  offer  the  following 
substitute  for  section  4  of  the  commission's  amendment,  which  contains  only 
slight  editorial  change. 

"  In  cases  where  water  power  is  developed  on  streams  which  touch  upon 
the  territory  of  several  Cantons  or  upon  boundary  lines,  the  disposal  of  con- 
cessions as  well  as  the  fixation  of  the  charges  and  rates  to  be  collected  by  the 
Cantons  will  rest  with  the  federation,  after  hearings  have  been  given  to  the 
Cantons  interested." 

We  believe  also  that  the  last  clause  needs  to  be  changed.  This  was  adopted 
by  the  advisory  commission  just  as  it  stood  in  the  initiative  draft.  The  object 
of  this  is,  in  the  first  place,  when  the  provisional  resolution  of  the  Congress 
dealing  with  the  delivery  of  domestic  water  power  abroad  (passed  Mar.  31, 
1906)  shall  have  expired,  to  make  possible  further  measures  of  the  same 
nature;  and,  in  the  second  place,  to  make  retroactive  future  legislation  dealing 
with  the  concession  of  water  rights  to  the  date  of  the  adoption  of  this  article. 
As  the  draft  of  the  commission's  amendment  stands,  the  application  of  future 
provisions  is  made  dependent  upon  whether  the  Cantons  or  communities  mak- 
ing the  concessions  accept  the  necessary  restrictions  in  the  deeds  of  con- 
c-ession.  We  are  of  the  opinion  that  it  is  injudicious  to  require  In  everj'  in- 
dividual case  where  a  concession  is  made  that  the  necessary  restrictions  be 
accepted  and  that  It  is  juster  not  to  provide  for  all  these  detailed  points  in 
future  legislation  exclusively  by  means  of  the  retroactive  power  of  the  con- 
stitution alone.  We  are  convinced  that  It  would  be  better  to  leave  It  to  Con- 
gress to  make  all  these  decisions  as  they  may  arise.  On  the  other  hand,  in 
this  case  it  is  upnecessary  to  make  distinction  between  the  concession  of  water 
rights  which  were  made  before  the  adoption  of  the  amendment  and  those 
which  would  be  made  thereafter;  sufiice  it  to  lay  down  the  applicability  of 
future  Federal  legislation  to  all  existing  water-right  concessions,  and  In  this 
way  the  Federal  laws  themselves  will  be  able  to  make  the  necessary  excep- 
tions. The  final  clause  of  the  amendment,  according  to  the  commission,  would 
then  be  replaced  by  the  following  two  clauses : 

"  The  delivery  abroad  of  energy  developed  from  water  power  shall  be  made 
only  with  the  consent  of  fhe  Federal  Council." 

"The  provisions  of  the  Federal  law  apply  also  to  the  existing  concessions 
of  water  rights,  unless  exception  is  expressly  made." 

The  new  amendment  to  the  constitution,  as  we  recommend  it  to  you  and  as 
changed  above,  reads  as  follows: 

"Abt.  24b.  The  Federation  has  supervision  over  the  development  of  water 
powers. 

"  Federal  legislation  will  make  regulations  dealing  with  the  di8i)osal  and 
character  of  water-right  concessions,  as  well  as  with  the  transmission  and 
delivery  of  electrical  energy,  so  far  as  the  protection  of  public  interests  and 
the  proper  development  of  these  resources  require  such  legislation. 

"Wherever  Federal  legislation  does  not  regulate  the  terms  of  the  water- 
right  concessions  the  disposal  of  these  concessions,  as  well  as  the  fixation  and 
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eollectloD  of  charges  and  imposts  for  their  use,  are  under  the  jurisdictlou  of 
the  Cantons.  This  regulation  by  the  Cantons  must  not  seriously  embarrass 
the  development  of  the  water  powers. 

**  In  cases  where  water  power  Is  developed  on  streams  which  touch  upon  the 
territory  of  several  Cnutons  or  upon  the  boundary  lines  the  disposal  of  con- 
cessions, as  well  as  the  fixation  of  the  charges  and  rates  to  be  collected  by  the 
Cantons,  will  rest  with  the  Federation,  after  hearings  have  been  given  to  the 
Cantons  interested. 

"The  delivery  abroad  of  energy  developed  from  water  power  requires  the 
consent  of  the  Federal  Council. 

"The  provisions  of  the  Federal  laws  apply  also  to  the  already  exisUng 
water-right  concessions,  unless  exception  is  expressly  made." 

With  the  foregoing  we  might  well  regard  our  task  as  completed  for  the 
present.  But  we  should  be  glnd  to  have  permission  to  say  a  few  words  con- 
cerning further  procedure  in  the  matter.  Tn  accordance  with  the  provisions 
of  articles  8,  9,  and  10  of  the  Federal  law  dealing  with  the  procedure  In 
Initiative  and  referendum  action  in  revision  of  the  Federal  Constitution  of 
January  27,  1892,  the  Congress  Is  charged  with  deciding  whether  it  will  ap- 
prove of  the  initiative  proposal  or  recommend  Its  rejection  by  the  jeople,  and 
whether  In  that  case  it  (the  Congress)  will  put  to  the  votes  of  the  people  and 
of  the  upper  House  a  substitute  amendment  of  its  own  drafting  upon  the  same 
subject.  We  have  already  recommended  that  the  latter  course  be  taken.  Xow, 
therefore,  the  text  of  the  Initiative  petition  contains  the  following  passage: 

"  Ou  February  26,  1906,  the  initiative  committee,  meeting  in  the  music  ball 
at  Zurich,  received  from  the  petitioners  of  the  initiative  full  authority,  in  case 
the  Congress  should  agree  upon  an  amendment  to  the  constitution  harmonizing 
in  the  main  points  with  the  wishes  of  the  petitioners,  to  decide  by  its  own 
majority  vote  whether  the  Iniatiatlve  amendment  should  not  be  withdrawn  in 
favor  of  the  proposed  substitute." 

We  have  provided  for  this  possibility  in  the  following  draft  of  a  resolution. 
In  other  words,  "  In  case  the  above-cited  initiative  petition  should  be  put  to 
the  vote  of  the  people  and  of  the  council,  provided  the  initiative  committee 
shall  not  have  first  withdrawn  it  by  notice  to  the  Federal  Council  within  the 
proper  time  in  favor  of  the  substitute  amendment  of  the  Congress." 

Finally,  we  have  the  honor  to  inform  you  that  our  department  of  Interior 
will  continue  with  dispatch  to  make  a  study  of  the  circumstances  affecting 
Federal  l^slntion  dealing  with  water  powers,  and  that  it  will,  with  the  co- 
operation of  the  above-mentioned  advisory  commission  of  experts,  work  oat  a 
provisional  water-right  regulation  for  the  Federation. 

Accept,  honorable  sirs,  the  expression  of  our  utmost  respect. 

Bern,  March  30,  1907. 

In  the  name  of  the  Swiss  Federal  Council. 

Federal  President: 

MxnxEB. 

Treasurer  of  the  Federation: 

RlNGSTEB. 


Draft   of  a   Fedebal   Resolution  on    Fbdebal   Ljboiblation   Dbaunq   with 

Water  Powers. 

The  Congress  of  the  Swiss  Federation,  after  reading  the  initiative  petition 
received  on  June  27,  1906,  from  the  Federal  Council,  and  carrying  95,668  signa- 
tures, requested  the  adoption  of  a  new  article  23b  to  the  constitution,  as 
follows : 

**Abt.  28b.  The  legislative  power  of  the  union  shall  include  the  regulation  of 
the  exploitation  of  water  powers  and  of  the  transmission  and  delivery  of  the 
energy   developed   therefrom. 

''But  the  several  Cantons,  or  those  duly  authorized  by  the  Cantonal  law, 
shall  be  entitled  to  the  fees  and  imposts  paid  for  the  use  of  water  powera 

'*  From  the  date  of  the  adoption  of  this  article  all  new  concessions  of  water 
rights  shall  be  subject  to  future  Federal  legislation,  and  the  delivery  of  the 
energy  developed  from  water  power  to  foreign  countries  shall  be  subject  to 
the  approval  of  the  Federal  CounclL" 

And  after  reading  the  message  of  the  Federal  Council,  dated  March  80, 1907, 
now,  in  accordance  with  articles  8,  9,  and  10,  of  the  Federal  law  of  January 
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29,  1892,  dealing  with  petitions  and  ballots  upon  revision  to  the  constitution, 
resolves — 

(1)  The  above  petition  shall  be  put  to'the  vote  of  the  people  and  of  the  Senate 
unless  the  initiative  committee,  within  the  proper  time,  withdraws  it  in  favor 
of  the  proposed  substitute  of  the  Oongress. 

(2)  In  case  the  ballot  is  taken  the  Congress  recommends  the  rejection  of 
the  initiative  petition  and  the  adoption  of  the  following,  which  is  in  addition 
to  an  article  of  the  constitution  of  May  29,  1874. 

'*Abt.  24b.  The  Federation  has  supervision  over  the  development  of  water 
powers. 

*' Federal  legislation  will  make  regulations  dealing  with  the  disposal  and 
character  of  water-right  concessions,  as.  well  as  with  the  transmission  and 
delivery  of  electrical  energy  so  far  as  the  protection  of  public  interests  and  the 
proper  development  of  these  resources  re<]fuire  such  regulation. 

*'  Wherever  Federal  legislation  does  not  regulate  the  terms  of  the  water-right 
concession,  the  disiK>sal  of  these  concessions  as  well  as  the  fixation  and  collec- 
tion of  charges  and  imposts  for  their  use,  are  under  the  Jurisdiction  of  the 
Cantons.  This  regulation  by  the  Cantons  must  not  seriously  embarrass  the 
development  of  the  water  powers. 

"In  cases  where  water  power  is  developed  in  streams  which  touch  upon 
the  territory  of  several  Cantons  or  upon  the  boundary  lines,  the  disposal  of 
concessions  as  well  as  the  fixation  of  charges  and  rates  to  be  collected  by  the 
Cantons,  will  rest  with  the  Federation,  after  hearings  have  been  given  to  the 
Cantons  interested." 

(3)  This  amendment  to  the  constitution  is  also  to  be  put  to  the  vote  in  case 
the  Initiative  petition  is  withdrawn. 

(4)  The  Federal  Council  is  charged  with  the  execution  of  this  resolution. . 


Wateb-Poweb  Law  Recommended  by  the  Govebnment  as  Repobted  by  the 

COMMISSIONEB   OF   PUBLIC    WOBKS,    M.    PiBBBE    BaUDIIV,    TO   THE    CHAMbEB    OF 

Deputies. 

*  *  *,  consul  general  at  Paris,  writes  January,  1913,  that  tlii»  is  the  law 
that  passed  the  House  of  Deputies  Hud  would  be  in  force  at  an  early  date. 

Section  I. 

Abt.  1.  Hydraulic  power  plants  established  on  the  public  domain  shall  be 
classified  as  **  authorized  power  plants  "  and  "  power  plants  under  concession." 

Abt.  2.  Authorized  power  plants  shall  be  defined  as  those  which  develop  a 
gross  energy  of  not  more  than  290  horsepower  at  low  water,  and  which  have 
not  for  their  principal  purpose  the  sale  of  power.  All  other  power  plants  shall 
be  designated  as  "  power  plants  under  concession." 

Section  II. 

Abt.  3.  Authorized  pow^  plants  shall  be  governed  by  laws  and  regulations 
now  in  force.  All  authorizations  are  subject  to  cancellation,  and  they  shall 
not  in  any  case  be  granted  for  a  period  longer  than  50  years.  At  the  expira- 
tion of  that  period  the  grantee  shall,  if  the  authorization  is  not  renewed,  re- 
store the  premises  to  the  condition  previously  existing  or  deliver  the  power 
plant  to  the  Nation  without  indemnity  therefor,  as  the  Nation  shall  elect 

Abt.  4.  In  the  case  of  power  plants  now  in  existence,  the  60-year  period  fixed 
by  the  preceding  article  shall  b^n  from  the  time  of  the  passage  of  this  act. 

Abt.  5.  Hie  surplus  power  of  any  authorized  plant  may  under  exceptional 
conditions,  be  sold  to  the  public  under  regulations  promulgated  by  the  minister 
of  public  works. 

Section  III. 

Airr.  6.  All  concessions  for  ijower  plants  shall  be  limited  to  a  specified  term 
and  shall  be  made  the  subject  of  articles  of  concession,  conforming  to  one  of 
several  types  approved  by  decree  of  the  stiite  council,  with  modifications  and 
conditions  which  shall  be  expressly  specified  in  the  articles  of  cpncesslon. 

The  concession  shall  be  granted  in  the  name  of  the  Nation  by  decree  ren- 
dered in  the  form  of  a  public  administrative  regulation.    In  case  the  project 
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uecessitutes  the  diversion  of  water  from  its  natural  course  for  a  distance 
greater  than  20  kiiometers,  measured  along  the  river  channel,  or  if  the  capacity 
of  the  proposed  plant  is  greater  than  18,750  horsepower,  no  concession  shall 
he  granted  except  by  enactment  of  a  special  law  in  Parllam^it 

Subsequent  regulations  concerning  the  use  and  dudtribution  of  the  hydraulic 
power  shall  be  promulgated  by  decree  of  the  State  Council,  after  inquiry: 
Provided^  That  the  foregoing  requirements  shall  not  apply  to  power  plants 
which  constitute  a  component  part  of  an  enterprise  declared  to  be  of  public 
utility,  which  shall  be  subject  to  special  regulations  determined  by  decree 
of  the  State  Council. 

Art.  7.  The  concessionaire  shall  be  invested  with  authority  to  execute  the 
worlds  deflaed  in  the  articles  of  concession,  together  with  all  rights  which  the 
laws  and  regulations  confer  upon  the  administration  in  the  matter  of  public 
works,  and  said  concessionaire  shall  in  turn  comply  with  all  the  obligations 
imposed  uikhi  the  udmiuistration  by  such  laws  and  regulations.  In  case  of 
expropriation,  the  procedure  must  conform  to  the  law  of  May  3,  1841,  in  the 
name  of  the  nation  and  at  the  expense  of  the  concessionaire. 

Art.  8.  The  holder  of  a  concession  for  a  power  plant  shall  have  the  right  to 
occupy  private  property  necessary  for  the  storage  of  water  and  for  the  estab- 
lishment of  underground  conduits,  supplying  water  to  the  ix)wer  plant  and 
conducting  it  therefrom,  In  conformity  with  the  terms  of  the  concession  as 
approved  by  the  administration. 

Such  occupation  of  private  property  must  be  preceded  by  notification  to  all 
parties  interested,  and  by  special  inquiry  held  in  each  of  the  communes  where 
the  aforesaid  works  are  to  be  established. 

Indeumities  accruing  from  such  occupation  shall  be  regulated  in  the  first 
instance  by  the  civil  tribunal;  if  appraisal  is  necessary,  the  'tribunal  shall 
name  but  one  appraiser. 

Art.  9.  The  articles  of  concession  for  power  plants  shall  specify — 

1.  The  location  of  the  plant 

2.  The  duration  of  the  concession. 

3.  The  works,  lauds,  housing,  and  equipment  of  every  kind  constituting  the 
stationary  appurtenances  of  the  concession. 

4.  The  amount  of  water  to  be  used  by  the  power  plant,  and  particularly  the 
provisions  for  its  regulations  so  as  to  avoid  damage  to  navigation  and  to  afford 
protection  against  floods,  to  safeguard  the  public  health,  to  conserve  the  inter- 
ests of  the  people  in  the  matter  of  water  supplies  and  Irrigation,  to  protect  and 
provide  for  the  migration  of  flsh,  and  to  preserve  the  natural  beauties  of  the 
landscape. 

5.  The  amount  of  rental  to  be  paid  to  the  nation  for  the  use  of  the  water, 
and  the  obligations  incurred  in  connection  with  works  previously  established 
by  the  nation  for  puri)ose8  of  navigation,  if  any,  together  with  all  other  financial 
conditions  imposed  by  the  concession. 

6.  The  amount  of  suretie.s. 

7.  The  maximum  charge  for  the  sale  of  power  to  the  public. 

8.  The  amount  of  water  or  iwwer  to  be  reserved  for  the  benefit  of  public 
services,  and  the  conditions  under  which  it  must  be  placed  at  public  disposal.  ~ 

i).  The  methods  of  national  control,  and  provisions  for  the  expense  thereof. 

10.  Conditions  under  which  the  right  of  redemption  may  be  exercised  by  the 
Government. 

11.  The  rights  and  duties  of  the  concessionaire,  in  general,  both  during  the 
concession  period  and  at  its  expiration. 

Art.  10.  All  the  Improvements  comprised  In  the  power  plant.  Including  the 
real  property  and  riglits  of  way  occupied  by  it,  as  specified  In  the  articles  of 
concession,  shall  become  a  part  of  the  public  domain  and  shall  be  subject  to 
police  regulations  in  tlie  same  manner  as  are  the  public  roads,  for  violations  of 
which  there  shall  be  imix)sed  penalties  of  16  to  300  francs  (about  $3  to  |66). 

Art.  11.  At  the  expiration  of  any  concession  for  a  power  plant,  the  nation 
shall  immediately  take  possession  of  the  plant  and  appurtenances  constltuttng 
a  part  of  the  public  domain,  as  defined  In  the  preceding  article,  without  liability 
for  indemnity. 

Art.  12.  All  power  plants  which  have  in  whole  or  in  part  been  declared 
of  public  utility  and  those  under  concession  which  do  not  have  for  their  prin- 
cipal purpose  the  sale  of  power  may  at  all  times  dispose  of  excess  power  not 
utlliz^ed  in  the  regular  operation  of  the  plant,  under  conditions  fixed  by  the 
State  council,  on  report  of  the  minister  of  public  works. 
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Abt.  13.  Power  plants  already  in  existence  authorized  under  precarious  and 
revocable  title  and  disposing  of  a  gross  primary  horsepower  in  excess  of  250 
horsepower,  or  having  for  their  principal  object  the  sale  of  power,  must,  within 
a  period  of  five  years  from  the  date  of  passage  of  this  act,  be  placed  under  con- 
cession by  decree. 

Section  IV. — General  provisions. 

Abt.  14.  Water  courses,  or  parts  thereof,  including  canals  of  the  public 
domain,  to  which  this  act  shall  apply,  are  (1)  those  specified  in  the  schedule 
accompanying  the  order  of  July  10,  1835,  classified  in  conformity  with  other 
ordera  subsequent  thereto;  (2)  those  classified  as  a  part  of  the  public  domain 
at  the  completion  of  works  declared  of  public  utility  or  following  acts  of  re- 
demption. Such  water  courses  and  parts  thereof  and  canals  shall  not  be  sepa- 
rated from  the  public  domain  except  by  enactment  of  law. 

All  claims  based  on  rights  acquired  on  water  courses  under  paragraph  1 
of  this  article  shall,  under  penalty  of  forfeiture,  be  instituted  within  one  year 
from  the  date  of  passage  of  this  act. 

Abt.  15.  The  rental  accruing  to  the  nation  from  authorized  power  plants  or 
those  under  concession  shall  conform  to  article  -M  of  the  law  of  April  8,  1898, 
and  to  regulations  made  or  to  be  made  in  execution  of  that  law.  By  such 
regiilations  shall  be  fixed  the  special  conditions  governing  rentals  applicable 
to  plants  established  on  the  canals  of  the  public  domain. 

Abt.  16.  Administrative  regulations  based  on  report  of  the  minister  of  public 
works  shall  cover — 

1.  Form  of  water  regulations  for  authorized  power  plants. 

2.  Form  of  articles  of  concession. 

3.  Forms  for  plans  and  specifications  covering  projects  and  their  approval. 

4.  Procedure  to  be  followed  in  connection  with  the  various  inquiries  relative 
to  concessions  and  authorizations  for  power  plants,  and  In  the  establishment  of 
rights  of  way. 

5.  Rules  for  national  supervision  of  power  plants  under  concession,  the  cost 
of  which  shall  be  borne  by  the  concessionaire. 

6.  General  regulations  covering  the  sale  of  surplus  power,  as  provided  in 
articles  5  and  12. 

7.  In  general,  all  necessary  measures  for  the  execution  of  this  act. 

Abt.  17.  This  law  shall  not  apply  to  power  plants  already  in  lej^al  existence. 
Abt.  18.  All  laws  and  regulations  in  contravention  of  this  act  are  hereby 
repealed. 

Laws  fob  the  Regulation  of  the  Development  of  Waterfalls  in  Norway 
AS  Passed  by  the  Stobtinq  and  Signed  by  the  King  on  the  18th  of  Sep- 
tehbeb,  1909. 

LAWS  as  to  acquibino  watebfalls  in  nobway. 

« 

Chafteb  I. 

Part  1.  Without  the  consent  of  the  King  no  one  in  the  Kingdom  excepting 
the  Government,  a  Norwegian  community,  or  a  Norwegian  subject  can  acquire 
real  property  or  the  right  to  use  waterfalls  for  power  purposes,  either  alone 
or  jointly  with  others  in  utilizing  the  falls,  where  the  power  by  r^ulating  pro- 
duces more  than  1.000  natural  horsepower.  As  to  effective  force  of  the  falls, 
this  is  determined  by  judicial  authority. 

Part  2.  Foreign  corporations,  companies,  stock  companies,  and  other  com- 
panies with  limited  responsibility  who  have  their  main  oflJce  in  Norway  and  a 
majority  of  whose  directors  are  Norwegian  subjects  can,  where  no  objections 
exist,  obtain  concession  to  acquire  waterfalls  on  the  following  conditions  set 
forth  in  the  following  rules: 

1.  Concessions  are  granted  to  certain  persons  or  companies.  It  is  stipulated 
as  a  condition  that  the  enterprise  is  partly  financed  by  Norwegian  capital.  If 
a  company  desires  a  concession,  one  of  the  conditions  which  may  be  imposed, 
a  majority  of  the  company's  shares  may  belong  to  some  one  already  owning 
or  using  waterfalls  in  Norway  or  who  has  a  majority  of  Bhares  in  some  other 
company  owning  or  using  waterfalls  in  Norway. 
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2.  Ck>nce88lon  grants  the  privilege  of  using  the  waterfblls  as  a  source  of 
power  in  accordance  to  the  concession  terms  and  at  all  times  complying  wiUi 
the  laws  regarding  such  a  plant.  It  may  be  determined  that  the  power  can  not 
be  employed  for  certain  industries  . 

3.  Work  on  the  construction  plant  of  the  waterfalls  must  commence  within 
five  years  or  sooner.  Work  on  the  water  damming  must  be  completed  and  the 
running  of  plant  commenced  within  seven  years  at  least.  Running  of  the  plant 
must  not  be  stopped  for  five  continuous  years  or  continually  limited  to  less 
than  a  fourth  of  the  plant's  energy.  Stopping  and  delays  must  not  in  the  course 
of  10  years  exceed  6  years.  Beckoning  is  not  made  of  the  time  by  reason 
of  unforeseen  delays  which  may  arise  or  take  place.  Whea  condition  warrants 
it,  work  on  the  waterfalls  may  be  gradually  done  within  a  certain  period  of 
time.    The  King  can  determine  the  time  of  the  works  construction. 

4.  The  work  on  the  waterfalls  power  plants  should  as  far  as  practical  be 
done  by  native-bom  Norwegian  laborers  and  employees.  When  no  Objection 
is  raised  by  the  community,  foreign  laborers  can  be  employed,  provided  they 
have  resided  for  the  past  year  in  Norway.  Likewise  Norwegian  material  and 
insurance  should  be  given  an  opportunity  to  compete  with  foreign  companies. 
The  same  requirement  may  be  exacted  for  exploits  which  belong  to  the  con- 
cession applicant  and  are  provided  with  power  from  the  plant  Particular 
rules  set  forth  in  the  concession  regarding  the  above  matter. 

5.  Laborers  must  not  be  forced  to  accept  goods  in  lieu  of  wages  or  influence 
in  buying  goods  (in  which  is  not  included  explosives,  working  tools,  and  other 
working  materials).  If  the  concessioners  keep  a  store  for  the  workmen  the 
net  profits  after  revision  at  the  close  of  the  year  shall  t>e  applied  for  a  pnbllc 
utility  purpose  for  workmen.  Its  disposal  is  determined  after  a  conference 
with  one  of  the  chosen  delegates  of  workmen,  who.  In  a  case  of  dispute,  caa 
demand  that  the  matter  be  laid  before  the  proper  department  of  the  Govern- 
ment. 

6.  When  circumstances  permit  houses  should  be  erected  and  ground  laid  ont 
for  the  workmen  and  a  place  made  for  a  meetinghouse  to  be  used  for  coopera- 
tion or  other  commercial  branches  or  the  like. 

7.  Concopsioners  shall  be  obliged  to  collect  a  fnnd  for  the  establishment  of  a 
poor  fund  in  accordance  with  the  regulations  and  poor  laws  of  May  19,  1900. 
chapter  4,  under  the  title  of  "  Mining  works."  Likewise  the  concessioner  shall 
set  aside  a  fund  for  the  establishment  of  a  poor  community  in  case  of  increas- 
ing work  and  enlargement  of  power  plant.  The  fund  shall  be  under  the  public 
control.  That  part  of  the  fund  which  is  not  used  in  covering  the  expenses  for 
the  maintenance  of  the  workmen  at  the  set  plan  shall  be  returned  to  the  con- 
cessioners. 

8.  Where  the  water  power  is  used  for  electric  power  the  concessioners  can 
not  without  the  department's  approval  enter  into  any  agreement  on  the  increase 
in  its  rate  for  power  or  give  electrical  power  to  foreign  countries  without  the 
Government's  permission. 

9.  It  shall  be  Inserted  in  the  concession  that  the  concessioners  are  obliged 
to  surrender  5  per  cent  of  the  produced  electric  power  to  the  community  where 
the  power  plant  is  located  or  other  interested  communities  determined  by  the 
department,  likewise  the  Government  has  the  right  to  use  5  per  cent  of  the 
power.  The  power  can  be  had  at  a  maximum  price,  calculated  to  cover  the 
cost  of  production  with  the  addition  of  20  per  cent.  In  the  cost  of  production 
there  is  reckoned  6  per  cent  on  the  invested  capital.  The  amount  of  paid  in 
capital  is  decided  by  an  agreement  l)etween  the  department  and  the  conces- 
sioners, or  in  lack  of  this  by  law.  It  can  be  stipulated  that  the  agreement  may 
be  revised  at  a  given  time.  The  concessioners  should  bear  in  mind  that  the 
commissioner  has  full  and  ample  power  over  the  water  power  before  the  grant- 
ing of  the  concession.  If  the  plant  is  employed  in  another  form  than  the  pro- 
duction of  electricity  the  same  regulations  will  have  to  be  followed. 

10.  The  concessions  are  granted  for  the  following  terms:  For  at  least  00 
years  and  not  to  exceed  80.  The  time  is  reckoned  from  the  publication  of  the 
announcement  of  the  concession.  Where  the  concession  has  expired  the  water- 
falls with  improvements  and  works  revert  to  the  Government.  Likewise  it  Is 
agreed  that  the  power  station  with  all  the  machinery  reverts  to  the  Oovero- 
ment.  That  which  does  not  go  to  the  State  can  be  bought  at  Its  appraised 
value,  or  ordered  to  be  removed  within  a  certain  time  by  the  department. 

11.  The  concessioners  need  only  to  state  old  mortgages,  servitude  of  partlcnlmr 
importance,  rent  rights,  and  such  mortgages  canceled  or  substituted  prior  to 
those  In  the  concession  stated  obligations,  also  the  fines  which  are  mentioDM 
^n  paragraph  17. 
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12.  It  Is  further  necessary  in  transferring  of  waterfiiUs  to  obtain  the  King's 
permission,  even  if  the  new  possessor  is  a  Norwegian  conunnnity  or  snbject. 
One  most  in  every  case  submit  to  the  conditions  named  in  the  concession^ 
Besides  the  above  permission  one  has  also  to  agree  to  the  conditions  laid  down 
In  section  1.  The  p^mission  for  the  transfer  can  be  had  only  when  the  public 
interest  is  not  damaged. 

The  concession  with  conditions  must  be  recorded  with  the  commissioner's 
account.  All  of  the  recorded  mortgages  which  are  mentioned  in  section  10 
become  null  and  v<4d  after  being  transferred  to  the  State.  When  the  water- 
fall is  transferred  to  the  State  a  notice  is  sent  to  the  department  for  record  and 
publication.  Any  person  who  has  a  claim  or  mortgage  on  the  waterfall  can 
beforehand  obtain  permission  according  to  this  paragraph  to  purchase  an  interest 
in  the  waterfall  at  public  sale  in  a  sum  equivalent  to  the  amount  of  his  claim. 
The  concession  time  is  to  be  reckoned  from  the  time  the  concession  was  pub- 
lished, but  the  same  conditions  continue  in  force  after  possession  is  had. 
Should  the  owner  of  the  waterfall  obtain  a  concession  before  the  mortgagee, 
thereby  acquiring  the  unexpired  time  of  the  concession,  then  the  concessioner 
must  notify  the  mortgagee  that  he  is  in  possession  for  the  remainder  of  the 
concession  period. 

13.  Purchase  of  power  produced  by  water  power:  Without  the  King's  per- 
mission no  one  excepting  the  State  or  conununily  can  obtain  or  use  power  pro- 
duced by  water  power  in  larger  force  than  500  horsepower.  Such  permission 
is  only  necessary  If  the  waterfalls  which  produces  the  power  is  over '1,000 
natural  horsepower,  according  to  the  method  set  forth  in  paragraph  1. 

14.  Persons,  corporations,  organizers,  together  with  stock  and  other  com- 
panies with  limited  power  can,  where  it  does  not  meet  with  public  disapproval, 
obtain  permission  from  the  King  to  possess  and  use  more  than  500  horsepower 
when  the  following  rules  are  observed : 

(1)  Concessions  are  granted  to  certain  persons,  corporations,  organizations, 
or  companies  as  a  rule  is  set  forth  that  the  companies  headquarters  are  to  be 
located  in  Norway  and  to  consist  wholly  or  partly  of  Norwegian  subjects.  The 
power  to  sell  can  not  be  transferred  without  the  department's  approval. 

(2)  It  is  stipulated  that  the  power  can  only  be  used  for  certain  industries. 

(3)  In  the  construction  of  buildings  and  ^operating  of  the  plant  as  far  as 
possible  only  Norwegian  subjects  should  be  employed,  still  where  no  objections 
are  raised  foreign  subjects  can  be  employed,  provided  they  have  resided  in 
the  kingdom  for  the  last  year,  and  in  like  manner  should  Norwegian  materials 
and  insurance  have  a  preference  when  competing  with  foreign  firms.  Special 
rules  as  to  the  determination  of  these  points  are  included  in  the  concession. 

(4)  By  the  concession  there  can  be  assessed  a  yearly  tax  of  1.25  crowns  for 
every  horsepower  over  500  horsepower.  Such  a  tax  can  not  be  collected  where 
the  power  Is  obtained  from  a  waterfall  as  described  in  paragraph  2.  The  tax 
has  to  be  paid  at  the  end  of  the  calendar  year.  If  It  is  not  paid  when  due,  that 
is  added  interest  at  the  rate  of  5  per  cent  per  annum  recovered  by  an  execu- 
tion, and  in  case  of  bankruptcy  it  has  the  right  of  preference  like  taxes. 

There  Is  also  provided  a  waterfalls  committee  whose  duty  Is  to  arrange  all 
matters  pertaining  to  the  concession,  according  to  chapters  1  and  4.  The  com- 
mittee shall  render  the  decisions  In  all  water  powers  questions  which  are  sub- 
mitted to  them  by  the  department.  This  committee  is  to  consist  of  five  mem- 
bers, namely,  a  director  and  four  members,  who  are  appointed  by  the  King  for 
a  term  of  six  years.  Of  the  first  appointees  their  terms  expire  as  In  a  lottery 
drawing,  two  after  three  years'  service.  The  director  is  succeeded  by  his  vice; 
for  each  of  the  other  meml>ers  the  King  appoints  an  alternate. 

For  a  violation  of  the  waterfalls  rules  are  provided  for  In  the  present  law 
by  a  fixed  fine,  as  either  accruing  Interest  until  the  matter  is  settled  or  is 
fixed  by  a  certain  fine  for  every  violation.  The  fine  collected,  together  with  the 
amount  of  taxes,  are  applied  toward  a  certain  fund  designated  by  the  Stort- 
ing. The  King  can,  after  a,  petition  from  the  shareholders,  change  the  rules 
which  are  fixed  by  law,  though  the  change  must  not  go  beyond  the  limits  which 
are  set  forth  in  the  principal  clauses;  foreigners  who  obtain  permission  by 
paragraphs  2,  5,  and  12,  or  operate  such  prospecting  as  is  treated  Id  section  10, 
shall,  if  a  nonresident  of  this  country,  be  obliged  to  have  a  representative  In 
his  stead  where  the  property  is,  who.  In  his  absence,  Is  authorized  to  answer 
for  him  In  court  and  other  official  matters  which  pertains  to  permits,  property, 
plant,  or  the  operation. 

The  representatives  shall  be  authorized  to  receive  petitions  through  the 
court  of  conciliation;  his  name  and  address  will  be  placed  on  record.    What 
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is  stated  here  shall  also  hold  good  for  corporations,  organizations,  or  com- 
panies whose  management  is  not  in  Norway  and  who  rec^ve  permission  ac- 
cording to  sections  5  and  12,  or  carry  on  such  prospecting  as  is  treated  of  in 
section  10. 

If  the  above-stated  rules  are  not  observed,  the  deputy  Judge  can  in  the  dis- 
trict in  which  the  property  is  situated  or  operation  carried  on,  or  upon  the 
petition  of  Interested  parties,  appoint  a  person  whose  acts  shall  be  binding  upon 
the  commissioner.  The  same  holds  good  for  corporations,  organizations,  or 
companies  who  have  not  the  management  in  Noirway. 

20.  Decisions  which  do  not  agree  with  the  rules  provided  for  in  paragraphs 
1-3,  11-13,  can  only  be  settled  by  a  royal  decision. 

21.  If  any  document  is  desired  recorded  regarding  property  which,  according 
to  this  law,  needs  the  permission  and  such  a  one  can  not  be  had,  the  court 
clerk  can,  however,  not  refuse  to  have  it  recorded,  but  he  shall,  in  such  a  case 
where  it  is  doubtful  about  it  coming  under  this  law,  record  it  in  the  mortgage 
registry  and  on  the  document.  The  notice  shall  be  communicated  by  the 
county  clerk  to  the  depi\rtment  which  decides  its  status. 

22.  If  a  judicial  act  has  been  granted  not  agreeing  with  the  law  by  which 
proclamation  or  written  authority,  or  if  the  purchaser  or  lessee  is  put  in  pos- 
session of  the  property  and  exercising  all  rights,  the  department  shall  appoint 
a  time  in  which  the  disagreement  shall  be  adjusted  according  to  law,  such  as 
the  acquirement  of  the  necessary  permission  or  the  voluntary  change  of  the  Ju- 
dicial act,  or  by  mutual  sale,  to  some  one  who  has  the  right  to  acquire  the 
same.  The  time  or  period  must  be  less  than  six  months  or  longer  than  three 
years.    It  can  be  extended  after  the  given  rule  in  section  26  (b). 

The  department's  decision  according  to  this  paragraph  has  to  be  placed  on 
record.  What  is  stated  here  as  to  the  Judicial  act  not  agreeing  with  the  law 
is  also  applicable  to  the  Judicial  act  which  before  the  passage  of  the  law  of 
June  9,  1903,  allowed  others  than  Norwegians  to  acquire  real  property  in 
Norway.  The  same  refers  to  the  acquiring  of  waterfalls,  mines,  and  forests  of 
June  12,  1906,  with  amendment  of  May,  1907,  and  January  24,  1908. 

23.  If  the  appointed  time  is  disregarded  in  the  foregoing  paragraph  besides 
what  is  mentioned  in  Chapter  IV  as  to  acquiring  property  or  title,  the  Govern- 
ment demands  without  medi.-itiou  or  notice  that  it  be  sold  at  public  auction. 
The  sale  shall  take  place  in  behalf  of  the  owner  or  possessor,  his  representative, 
their  creditors,  or  others  having  a  claim  on  the  estate  or  right  of  use.  The 
sale  is  for  account  of  the  owner  or  possessor  and  is  conducted  in  such  a  way 
that  at  the  siile  he  receives  no  part  of  the  receii)ts  before  his  representative  has 
received  his  pay  for  the  property  or  its  use.  If  the  amount  is  not  wholly  cov- 
ered, he  can  institute  legal  proceedings. 

If  the  Judicial  acts  relates  to  the  acquirement  and  utilization  of  power  pro- 
duced by  waterfalls  shall  at  the  expiration  of  the  fixed  time,  whether  the  condi- 
tions have  been  fulfilled  or  not,  the  power  connections  must  at  once  be  dis- 
connected, a  violation  of  which  is  punished  by  fine. 

24.  If  real  property,  or  Its  use,  waterfalls,  or  mines  is  inherited  by  some  one 
who  has  not  the  right  to  acquire  it,  the  action  mentioned  in  paragrahps  22  and 
23  has  to  be  followed,  however  in  such  a  way  that  it  agrees  with  the  treaties 
with  the  foreign  countries,  if  such  property  belongs  to  a  woman  exclusively 
if  she  marries  a  man  who  has  not  obtained  a  royal  permission  to  hold  proi)erty. 

25.  Regarding  corporations,  organizations,  or  companies  which  have  received 
permission  according  to  the  above  law,  and  later  undergo  such  a  change  that 
the  legal  permission  or  acquired  conditions  are  no  longer  in  force  as  set  forth  in 
paragraphs  22  and  23  made  applicable  to  such  cases. 

The  same  concerns  corporations,  organizations,  or  companies  who,  according 
to  this  law,  paragraph  11,  or  according  to  the  Norwegian  law  or  Norwegian  sub- 
jects, rights,  etc..  of  April  21,  18S8.  paragraph  9  on  the  law  of  the  admission  of 
other  than  Norwegian  subjects  to  acquire  real  property  or  right  of  use  in  this 
country  of  June  9,  1903,  paragraphs  1  and  2,  who  without  permission  have  ac- 
quired the  title  to  real  proi)erty  or  right  to  use  of  real  property  in  Norway,  has 
imdergoue  such  a  change  with  a  view  to  the  location  of  the  administration  or 
the  composition  of  the  administration  board  is  no  longer  applicable  to  regula- 
tions in  the  fixed  rules  in  such  cases. 

26.  A  person  having  a  mortgage  on  property  or  right  of  use  according  to  this 
law  can  acquire  only  the  proi)erty  by  royal  permission ;  he,  however,  can  (a)  talce 
the  estate  or  right  of  use  in  trust  for  five  years;  or,  if  this  term  is  exceeded. 
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the  Government,  on  behalf  of  the  mortgagee  with  binding  effect  for  him  and  to 
whom  he  may  transfer  this  title,  have  the  property  sold  at  public  sale;  (6) 
where  there  Is  sold  at  public  sale  an  estate  or  right  of  use,  rules  22  and  23 
must  be  complied  with  in  such  a  manner  that  the  department  under  special 
circumstances  can  extend  the  time  to  three  years,  as  set  forth  in  paragraph 
22;  where  an  estate  is  bought  at  a  public  sale  in  order  to  save  the  purchaser  the 
right  and  title  of  the  property  on  which  there  is  a  mortgage  an  extension  of  time 
can,  according  to  paragraph  22,  be  presented  as  soon  as  the  budget  has  been 
approved,  if  the  mortgagee  having  first  made  use  of  the  mortgage,  the  time  will 
not  be  extended  so  long  that  the  total  period  of  possession  shall  not  exceed  save 
seven  years. 

27.  The  department  can  take  legal  steps  In  accordance  with  the  criminal 
procedure  law  r^ulations  to  ascertain  whether  there  has  been  any  violations 
of  the  sections  of  this  law  or  for  the  admission  of  other  than  Norwegian  sub- 
jects in  acquiring  property  or  right  of  use  In  Norway,  of  June  9,  1903,  or  law 
as  to  acquiring  forests,  mines,  or  waterfalls  of  June  12, 1906,  with  the  additional 
law  of  May  28,  1907,  and  of  January  24,  1908,  or  for  the  amended  rules  for 
applying  the  commission. 

28.  Against  companies  or  unions  whose  members  are  personally  liable,  the  law 
as  to  acquiring  property  Is  applicable,  and  if  the  acquirement  Is  done  for  the 
advantage  of  one  of  the  members  individually,  then  the  strongest  measures  will 
be  taken  against  him. 

29.  What  is  stated  here  about  members  of  responsible  companies,  applies  to 
responsible  members,  and  managers  in  limited  liability  companies,  responsible 
owners,  and  those  not  actlA  e  in  unprogressive  companies.  He  who  has  made  a 
second  mortgage  through  which  he  obtains  an  interest  in  the  management  of 
the  business  or  a  share  in  its  production,  by  this  rule  is  considered  an  unactive 
member.  The  King  can  make  exceptions  in  the  regulations  In  the  second  and 
third  phrases  in  certain  investments  or  loans  where  a  doubt  exists. 

30.  When  the  waterfalls  with  the  plant  according  to  the  terms  of  the  con- 
cession reverts  to  the  State,  a  part  of  the  plant  or  its  value,  not  exceeding  one- 
third,  shall  be  given  to  the  communUy  which  by  reason  of  regulations  furnishes 
special  water  power  or  which  stands  in  such  relation  to  the  plant  that  it  has 
direct  advantage  by  the  connection. 

The  Storting  decides  in  case  of  value  and  allots  the  shares  to  the  communi- 
ties and  also  divides  it  between  them.  It  also  decides  the  measure  for  the 
establishment  of  a  fund  for  the  advancement  of  the  communities  or  to  the 
amount  of  profit  to  be  yielded  by  the  plant  to  the  community. 

31.  The  present  law  takes  effect  immediately  without  regard  to  cases  not 
agreeing  with  the  existing  regulations. 

The  law  as  to  admission  of  other  than  Norwegian  subjects  to  acquire  real 
property  or  right  of  use  in  Norway,  of  June  9,  1903,  together  with  the  law  ns 
to  acquirement  of  forests,  mines,  and  waterfalls  In  Norway,  of  June  12,  1906, 
with  the  additional  law  of  March  26,  1907.  May  28,  1907,  March  28,  1908,  and 
March  23,  1909,  are  repealed  with  the  exception  of  that  part  relating  to  the  ac- 
quirement of  title  or  right  of  use  of  forests. 


Pbovinos:  of  Ontaeio,  Canada. 

On  January  17,  1898,  the  Ontario  Legislature  passed  the  following  act  with 
respect  to  water  powers : 

[61  Victoria,  Ch.  VIII.l 

'•  Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislature  of  the 
Province  of  Ontario,  enacts  as  follows:  The  commissioner  of  crown  lands  may 
reserve  from  sale  any  water  power  or  privilege  on  the  crown  lands  of  the 
Province,  and  a  sufficient  area  of  land  in  connection  therewith  for  the  erection 
of  buildings  and  plant,  together  with  the  right  to  lay  out  and  use  such  roads 
as  may  be  necessary  for  passage  to  and  from  such  water  power  or  privilege 
and  land,  and  may,  under  regulations  to  be  approved  by  the  lieutenant  governor 
in  council,  make  terms  and  conditions  upon  which  such  water  power  and  land 
BO  reserved  may  be  sold  or  leased  and  developed." 

On  January  16,  1907,  under  this  "Act  respecting  water  powers,"  the  lieu- 
tenant governor  approved  an  order  in  council  for  the  regulation  of  water 
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powers  whereby  sapervisory  Jurisdiction  was  vested  in  the  Hydroelectric  Power 
Commission  of  Ontario,  as  follows : 

"  1.  These  rules  and  regulations  shall  not  apply  to  water  privileges  which  in 
their  natural  condition  at  the  average  low  stage  of  water  have  not  a  greater 
capacity  than  150  horsepower. 

"  2.  In  granting  or  leasing,  otherwise  than  under  these  regulations,  any 
crown  lands  upon  which  a  water  privilege  is  situated  or  which  may  be  flooded 
or  overflowed  in  consequence  of  the  development  and  utilization  thereof,  the 
said  privilege  sliall  be  reserved  to  the  crown,  together  with  such  an  area  of 
land  in  connection  therewith  as  shall  in  the  opinion  of  the  minister  be  required 
for  the  proper  development  of  the  same,  and  the  construction  of  all  necessary 
dams,  weirs,  tunnels,  races,  flumes,  sluices,  pits,  and  other  structures  or  works, 
and  the  erection  of  buildings  and  plant  for  the  employment  and  utilization  of 
such  privilege  and  storing  ground  and  yards  In  connection  therewith ;  and  there 
shall  also  be  reserved  in  any  such  grant  or  lease  the  right  to  flood  any  portion 
of  the  lands  so  granted  or  leased  upon  compensation  to  be  made  to  the  owner 
or  lessee  thereof  by  the  person  or  persons  to  whom  such  privilege  shall  after- 
wards be  leased;  and  the  said  water  privilege,  land,  and  right  so  reserved  shall 
form  n  separate  property  and  may  be  dealt  with  as  hereinafter  provided. 

"  3.  The  right  to  lay  out  and  use  such  roads  as  may  be  necessary  for  the 
passage  to  and  from  such  water  privilege  or  land  shall  be  reserved  in  all  grants 
or  leases  of  contiguous  or  adjoining  lands. 

"  4.  The  applicant  for  a  water  privilege  situated  on  crown  lands  shall  flle  in 
the  department  of  lands,  forests,  and  mines  a  plan  and  fleld  notes  by  an  On- 
tario land  surveyor  or  survey  thereof,  and  also  a  report  by  a  competent  engineer 
satisfactory  to  the  minister  showing:  (a)  The  location  of  the  water  privilege 
applied  for,  and  a  description  of  the  land  required  in  connection  therewith; 
(b)  the  height  of  the  fall  or  rapid,  the  volume  of  water  at  the  average  height, 
high  and  low  stages  of  same,  the  estimated  capacity  in  horsepower  of  the  fall 
or  rapid  in  its  natural  condition  at  the  average  low  stage  of  water,  the  height 
of  the  dams  or  weirs  (if  any)  which  it  proposed  to  construct,  and  the  increase 
in  the  level  of  the  water  which  such  dams  or  weirs  will  bring  about;  (c)  the 
plan  by  which  the  applicant  proposed  to  develop  the  water  privilege,  showing 
the  d8m,  weirs,  tunnels,  races,  flumes,  sluices,  pits,  and  other  structures  or 
works  which  it  is  proposed  to  build  or  make  in  connection  therewith  the  esti- 
mated cost  thereof,  and  the  form  in  which  the  power  is  to  be  used  or  trans- 
mitted— that  is,  whether  by  direct  energy,  electricity,  compressed  air,  etc.;  (d) 
the  land  or  lands  which  would  be  overflowed  or  otherwise  affected  by -the 
raising  of  the  water  or  construction  of  the  dams,  weirs,  sluices,  races,  or  other 
works  In  connection  with  the  development  or  use  of  such  water  privilege  and 
the  owner  or  owners  thereof. 

*'  The  applicant  shall  also  show  the  nature  and  location  of  the  business,  plant, 
or  manufactory  in  connection  with  which  it  is  proposed  by  the  applicant  to 
utilize  the  water  privilege  and  the  number  of  horsepower  which  the  applicant 
proposed  to  develop  and  utilize,  and  shall  furnish  proof  satisfactory  to  the 
minister  that  the  said  water  privilege  is  required  for  the  applicant's  own 
mechanical  or  industrial  purposes  or  to  supply  an  actual  or  anticipated  demand 
for  power  In  the  neighborhood  of  the  privilege. 

"  Provided  that  the  minister  may  dispense  with  the  requirements  of  any  of 
the  piecedlng  clauses  of  this  regulation  In  case  the  Information,  plans,  etc., 
required  to  be  furnished  are  already  in  possession  of  the  department  of  lands, 
forests,  and  mines. 

"5.  If  so  required  by  the  minister,  the  applicant  shall  furnish  at  his  own 
expense  all  such  measurements,  plans,  speclisicatlons,  descriptions,  levels,  pro- 
flies,  elevations,  and  other  Information  as  he  may  deem  necessary  for  the  proper 
consideration  of  the  application ;  and  the  applicant  shall  also,  if  required,  sub- 
mit plans  and  specifications  showing  the  proposed  works  for  the  development 
of  said  privilege  of  the  requirement,  and  such  works  shall  not  be  proceeded 
with  until  the  said  power  commission  has  approved  the  same. 

"6.  The  applicant  shall  submit  such  proof  of  his  financial  standing  and 
ability  and  Intention  to  develop  the  said  water  privilege  as  shall  be  satiafiictoty 
to  the  minister. 

"  7.  Before  the  lease  of  a  water  power  is  granted  the  minister  may  require 
the  applicant  to  deposit  with  the  treasurer  of  the  Province  a  sum  of  money  to 
be  named  by  the  minister,  conditional  upon  the  carrying  out  of  the  works  of 
construction  and  development  specified  in  the  lease  within  the  period  therein 
named,  such  sums  to  be  returned  to  the  lessee  upon  due  fulfillment  of  such  con- 
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dition;  otherwise  to  be  forfeited  to  His  Majesty  the  King  for  the  use  of  the 
Province  of  Ontario. 

**  8.  Upon  compliance  with  the  foregoing  regulations  and  upon  approval  of  the 
application  by  the  minister  in  writing  he  may  order  a  lease  of  the  water  privi- 
lege to  be  issued  to  the  applicant  upon  such  terms  and  conditions  and  at  such 
rentals  as  may  be  fixed  by  the  minister.  The  rental  reserved  by  any  such  lease 
or  any  renewal  thereof  shall  be  payable  yearly  in  advance. 

"9.  No  such  lease  shall  be  granted  for  a  longer  period  term  than  20  yeara» 
but  the  lessee  shall  have  the  right  of  renewal  of  such  lease  for  two  further  and 
successive  terms  of  10  years  each  upon  such  terms  and  conditions  as  may  be 
agreed  upon  or  may  be  fixed  by  the  minister. 

''^^lO.  The  right  of  timber  owners  and  others  to  drive  their  logs  or  timber 
down  any  stream,  river,  or  other  body  of  water,  as  now  by  law  established, 
shall  not  be  interfered  with,  lessened,  or  restricted  by  the  granting  of  any  such 
lease;  and  if  any  dam,  weir,  or  other  structure  be  erected  or  built  in  connec- 
tion with  the  development  of  any  such  privilege  with  the  object.  Intention,  or 
effect  of  damming  the  water  or  impeding  the  fiow  thereof,  full  and  proper  pro- 
vision, as  now  by  law  required,  shall  be  made  by  the  lessee  for  the  sale  and 
convenient  passage  of  logs  and  timber  over  and  through  the  same. 

"  11.  The  lessee  under  any  such  lease  shall  not  destroy  or  obstruct  the  navi- 
gation of  any  river,  stream,  or  body  of  water  previously  navigable,  but  shall 
provide  such  locks,  canals,  passages,  and  other  means  as  may  be  necessary  for 
the  proper  and  safe  surmounting  or  passing  of  any  dam,  weir,  or  other  work 
made  or  erected  by  the  lessee  and  as  may  be  required  for  purposes  of  navigation 
by  the  Government  of  Canada. 

"12.  In  addition  to  any  other  conditions  or  provisions  required  by  the  min- 
ister, the  lease  shall  contain  conditions  and  provisions  to  the  following  effect: 
(a)  Requiring  the  development  and  use  within  a  period  or  periods  to  be  named 
in  the  lease  of  a  specified  quantity  or  quantities  of  power  or  energy,  estimated 
in  horsepower.  (&)  If  the  quantity  of  power  required  by  the  lease  to  be  de- 
veloped within  a  period  or  i^erlods  therein  named  is  less  than  the  full  capacity 
of  the  said  privilege,  upon  report  being  made  by  the  said  hydroelectric  power 
commission  to  that  effect  and  also  that  there  is  a  bona  fide  demand  for  power 
which  can  be  supplied  therefrom,  the  lieutenant  governor  in  council  may,  by 
order  in  council,  require  the  lessee  to  develop  the  said  privilege  to  its  full  ca- 
pacity or  to  such  other  extent  as  he  may  deem  proper  or  requisite  within  a 
period  or  periods  of  time  to  be  named  in  the  said  order,  (c)  For  the  use  by 
oUier  parties  than  the  lessee  of  surpluB  or  unused  water  or  power  not  required 
by  him  for  the  purposes  of  his  business,  plant,  or  manufactory  on  such  terms 
as  may  be  agreed  upon,  (d)  Failing  an  agreement  between  the  parties  con- 
cerned as  to  the  rates  or  conditions  for  supplying  power  by  the  lessee  to  any 
person,  company,  or  corporation,  or  by  any  person,  company,  or  cor^wration 
receiving  power  from  the  said  lessee,  and  any  other  person,  company,  or  cor- 
poration, either  party  may  submit  the  matter  to  the  said  power  commission, 
and  any  order  made  by  the  lieutenant  governor  in  council  upon  report  thereon 
by  the  said  power  commission  fixing  and  determining  the  said  rates  and  condi- 
tions shall  be  final  and  conclusive  and  binding  upon  all  parties  concerned,  (e) 
In  case  of  submission  to  the  hydroelectric  power  commission  as  in  paragraph 
"{d)"  herein  mentioned,  the  said  lessee  on  being  so  required  by  the  said  com- 
mission shall  produce  all  books,  accounts,  records,  and  statements,  verified  by 
affidavit,  showing  the  cost  of  constructing,  equipping,  and  maintaining  the  works 
for  the  development  of  the  said  privilege  and  delivering  the  power  therefrom. 
(/)  Upon  complaint  in  writihg  being  made  that  any  municipal  corporation  is 
granting  bonuses  by  supplying  power,  light,  or  heat  below  cost  to  manufacturers 
or  others,  whether  the  said  corporation  is  the  lessee  of  a  water  privilege  or  Is 
receiving  power  therefrom  from  or  through  such  lessee,  the  lieutenant  gov- 
ernor in  council  may  refer  the  matter  to  the  said  hydroelectric  power  commis- 
sion, who  may  dispose  of  the  same  in  manner  provided  by  chapter  15  of  the 
Ontario  Statutes  of  1906,  or  any  amendment  thereof,  (g)  For  the  purpose  of 
ascertaining  the  quantity  of  power  actually  developed  or  capable  of  develop- 
ment from  any  water  privilege  or  the  amount  of  rental  payable  under  a  lease 
thereof,  said  power  commission  or  any  engineer  appointed  by  It  for  that  pur- 
pose shall  have  free  access  to  all  parts  of  the  works,  and  all  books,  plans,  or 
records  bearing  on  the  quantity  of  power,  and  may  make  measurements,  take 
observations,  etc.,  and  any  calculation  as  to  the  quantity  of  power  so  developed 
or  capable  of  development  made  by  the  said  commission  or  by  such  engineer 
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shall  be  binding  upon  tbe  lessee,  (h)  Tbe  power  aad  authority  to  acquire 
water  powers  and  works  by  purchase,  lease,  or  otherwise,  or  without  the  con- 
sent of  the  owners  thereof  conferred  upon  the  said  power  commission  by  chap- 
ter 15  of  the  Statutes  of  Ontario  of  1906,  shall  be  exercisable  by  the  said  power 
commission  in  respect  to  any  water  power  leased  under  these  regulations  or 
any  works  connected  therewith.  (<)  During  the  construction  of  the  works  for 
the  development  of  any  water  power  the  said  power  commission  or  any  engi- 
neer appointed  by  it  for  that  purpose  shall  have  free  access  to  all  parts  of  the 
works  for  the  purpose  of  inspecting  the  same  and  of  ascertaining  that  the 
construction  thereof  is  in  accordance  with  the  plans  and  specifications  approved 
by  the  said  power  commission.  (/)  For  the  erection  and  maintenance  by  the 
lessee  of  a  durable  and  efficient  flshway  when  so  required  by  the  proper  officer 
or  authority  in  that  behalf,  (k)  During  the  continuance  of  the  lease  the  lessee 
shall  keep  and  maintain  all  dams,  weirs,  tunnels,  races,  flumes,  sluices,  pits, 
and  other  structures  and  works  necessary  for  the  development  and  use  of  such 
privilege  In  good  repair  and  condition,  and  shall  not  willfully  or  otherwise  in- 
jure or  destroy  the  same,  or  any  part  thereof,  but  at  the  expiry  or  sooner 
determination  of  the  lease  shall  leave  all  such  structures  and  works  In  good 
repair  and  condition,  reasonable  use  and  wear  thereof  and  damage  by  fire  and 
tempest  only  excepted,  and  so  that  their  subsequent  usefuhiess  shall  not  be 
lessened  by  any  act  of  the  said  lessee,  (l)  At  the  expiry  or  sooner  determina- 
tion of  the  lease  the  water  privilege  shall  revert  to  and  become  the  pror)erty 
of  the  Crown  as  fully  as  if  no  such  lease  had  been  granted,  together  with  all 
dams,  weirs,  tunnels,  races,  flumes,  sluices,  pits,  and  other  structures  or  works 
made  or  erected  by  the  lessee  In  connection  therewith  and  all  buildings  erected 
on  land  covered  by  the  lease;  but  the  lessee  shall  be  allowed  a  reasonable  time 
to  be  fixed  by  the  minister  in  which  to  remove  all  machinery  employed  by  him 
in  the  development  and  use  of  the  privilege,  failing  which  removal  such  ma- 
chinery shall  become  the  property  of  the  Crown:  Provided,  That  where  any 
such  buildings  or  structures  are  of  a  permanent  character  and  necessary  or 
useful  for  the  proper  development  or  utilization  of  the  water  privilege,  the 
lieutenant  governor  In  council  may,  upon  report  In  that  behalf  by  the  said 
hydroelectric  commission,  pay  the  lessee  by  way  of  compensation  thereof  and 
purchase  thereof,  such  sum  or  sums  as  he  may  deem  proper  upon  the  same 
being  appropriated  for  the  purpose  by  the  Legislative  Assembly  of  the  Province. 
(m)  The  lease  shall  at  all  times  be  subject  to  any  general  regulations  there- 
after made  by  the  lieutenant  governor  In  council  affecting  the  construction 
and  operation  of  works  for  the  development  of  water  privilege  or  the  supply  of 
power  therefrom. 

"13.  The  lieutenant  governor  In  council  may  cancel  any  water-power  lease 
Issued  under  these  regulations  for  nonpayment  of  rental  within  90  days  after 
the  same  is  due  and  payable,  whether  the  same  shall  have  been  demanded  or 
not,  or  upon  report  by  the  said  power  commission  that  the  conditions  as  to 
construction  of  the  works  or  the  development  or  supply  of  power  have  not  been 
compiled  with  or  that  at  any  time  after  the  water  privilege  has  been  developed 
either  in  whole  or  to  the  extent  to  which  the  lessee  Is  bound  or  required  to 
develop  the  sAme  the  said  lessee  has  continuously  failed  or  neglected  for  the 
space  of  one  year  effectually  to  produce  power  from  the  said  privilege,  either 
for  his  own  use  or  that  of  other  persons  unless  hindered  by  unavoidable  ac<d* 
dent  or  that  the  lessee  has  failed  or  neglected  to  comply  with  any  of  the  con- 
ditions of  the  lease  or  any  order  in  council  respecting  any  matter  or  thing 
arising  under  the  lease  concerning  which  such  order  Is  made;  and  publication 
of  any  order  In  council  canceling  such  lease  shall  be  sufficient  proof  that  the 
same  has  been  duly  and  lawfully  canceled:  Provided,  Due  notice  shall  be 
given  a  lessee  before  such  cancellation  In  order  that  he  may  have  an  oppor- 
tunity of  being  heard,  should  he  so  desire. 

"  14.  Where  a  water  privilege  Is  applied  for  by  a  municipal  corporation  for 
the  purpose  of  supplying  water,  power,  light,  or  heat  for  the  use  of  the  In- 
habitants of  the  said  municipality,  the  minister  may  issue  a  lease  of  said  privi- 
lege to  such  corporation  If  otherwise  entitled  to  receive  and  hold  the  same,  on 
such  special  terms  and  conditions  as  may  be  recommended  by  the  said  power 
commission,  and  at  such  rental  as  he  may  deem  proper. 

**  15.  The  word  "  minister  "  In  these  regulations  and  laws  mennsHhe  minister 
of  lands,  forests,  and  mines,  or  any  minister  of  the  Crown  performing  the 
duties  of  the  minister  of  lands,  forests,  and  mines  in  his  absence  or  during  the 
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vacancy  in  that  office;  jnd  the  minister  may  refer  to  the  hydroelectric  power 
commission  of  Ontario  any  application  for  the  leasing  of  any  water  privilege 
or  any  matter  arising  out  of  such  application  or  any  lease  made  in  pursuance 
thereof,  whether  hereafter  or  heretofore  issued,  for  consideration,  investiga* 
tion,  and  report. 

"  16.  No  water-power  lease  shall  be  valid  or  effective  unless  the  same  is 
issued  under  the  great  seal  of  the  Province  and  is  signed  by  the  said 
minister." 


Province  of  New  Brunswick,  Canada. 

[47  Victoria.  Ch.  VIII.] 

"AN  ACT  To  provide  for  the  survey,  reservation,  and  protection  of  lands ; "  passed  on 
April  1,  1884. 

In  all  grants  hereafter  to  be  made  of  Crown  lands  adjacent  to  the  following 
rivers  and  streams:  Neplsiquit  River,  Jacquet  River,  Upsalquitch  River,  Qua- 
tawamkedgwick  River,  Restigouche  River.  Charloe  River,  Pa  taped ia  River, 
Middle  River,  Little  River,  Tattaguoche  River,  Big  Tracadio  IHver,  Tnbu- 
cinata  River,  Dungarvon  River,  Renous  River,  North  West  Mirninichl  River 
and  branches,  Kouchibougac  River,  Kouchobougucias  River,  Ricl.ibutco  River, 
Green  River  and  branches,  Toblque  River  and  branches,  and  all  such  other 
rivers,  lakes,  and  streams  as  the  governor  In  council  may  hereaftt^r  declare  by 
proclamation  published  in  the  Royal  Gazette,  there  shall  be  reserved  to  the 
Crown  a  strip  or  portion  of  land  4  rods  In  width  from  the  banks  of  the 
streams  or  lakes  on  each  side  thereof,  and  the  riparian  ownership  of  the  said 
streams  shall  remain  wholly  vested  in  the  Crown;  provided  always,  that  the 
Owner  or  occupier  of  any  lot  abutting  upon  said  strip  of  land  shall  have  a 
right  of  way  across  the  same  to  and  from  the  river  or  stream. 

[4  Edward  VII,  ch.  82.1 

April  20, 1904,  the  legislature  passed  an  act  declaring  that  the  authority  con- 
ferred by  47  Victoria,  Chapter  VIII,  was  extended  to  all  water  powers  that 
then  were  or  might  come  under  control  of  the  Province,  further  providing: 

"Whenever  the  lieutenant  governor  In  council  may  think  It  desirable  in  the 
public  Interest  so  to  do,  he  may  require  by  agreement,  or  by  the  expropriation, 
as  hereinafter  provided  for,  in  the  name  of  His  Majesty,  any  water  power, 
rights,  or  privileges  within  the  Province,  and  the  necessary  land  to  enable 
such  water  powers  to  be  properly  developed:  Provided,  That  he  shall  not  ex- 
jiend  or  incur  a  liability  for  upward  of  $10,000  for  such  purposes  without  the 
approval  of  the  legislative  assembly  first  being  obtained  by  resolution,  which 
approval  shall  not  be  granted  unless  any  water  powers  already  acquired  under 
this  section  have  l)een  resold  or  leased  on  terms  satisfactory  to  the  legislative 
assembly.'* 

The  act  provides  for  expropriation  powers,  defines  the  manner  in  which  they 
are  to  be  exercised,  provides  for  the  payment  of  damages,  and  further  pro- 
vides: 
"The  lieutenant  governor  in  council  is  hereby  authorized  to  lease,  sell, 
,  either  by  public  auction  or  private  contract,  any  such  lands,  rights,  and  privi- 
'  leges  to  any  corporation  desiring  to  utilize  any  such  water  power  and  con- 
vincing the  lieutenant  governor  in  council  of  its  ability  to  develop  and  utilize 
the  same  for  industrial  purposes,  upon  such  terms  and  conditions  as  to  the 
development  and  utilization  of  the  same  as  the  lieutenant  governor  in  council 
may  prescribe,  and  it  shall  be  lawful  for  the  lieutenant  governor  in  council, 
by  letters  patent,  to  incorporate  a  company  to  acquire  any  such  water  power, 
property,  rights,  and  privileges;  and  the  lieutenant  governor  in  council  may 
embody  in  such  letters  patent  all  necessary  provisions  for  the  acquiring  and 
^[propriation  of  such  lands,  interest  in  lands,  rights,  and  privileges  as  he  may 
deem  necessary,  and  all  the  powers,  rights,  and  privileges  which  shall  be  con- 
ferred on  such  company  by  such  letters  patent  shall  be  as  valid  and  effectual 
on  such  company  as  if  the  same  had  be^n  conferred  by  act  of  the  Legislature 
of  New  Brunswick." 
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Manitoba.,  Saskatchewan,  Axaebta,  Yukon,  and  Northwest  Tebbitosib&^ 


Section  35  of  the  Dominion  lands  act  provides : 

"Land  required  for  the  development  of  any  water  power  shall  be  sold  or 
leased  only  under  regulations  made  by  the  governor  in  council." 

"  Subject  to  rights  which  exist  or  may  be  created  under  the  irrigation  act  the 
governor  in  council  may  make  regulations,  (a)  for  the  diversion,  taking,  or  use 
of  water  for  power  purposes,  and  the  granting  of  the  right  to  divert,  take,  and 
use  water  for  such  purposes,  provided  that  it  shall  be  a  condition  of  the 
diversion  or  taking  of  water  that  it  shall  be  returned  to  the  channel  through 
which  it  should  have  flowed  if  there  had  been  such  diversion  or  taking  in  such 
manner  as  not  to  lessen  the  volume  of  water  in  the  said  channel;  (&)  for  the 
construction  on  or  through  Dominion  or  other  lauds  of  sluices,  races,  dams, 
or  other  works  necessary  in  connection  with  such  diversion,  taking,  or  use  of 
water;  (c)  for  the  transmission,  distribution,  sale,  and  use  of  power  and  en- 
ergy generated  therefrom ;  id)  for  the  damming  of  and  diversion  of  any  stream, 
watercourse,  lake,  or  other  body  of  water  for  the  purpose  of  storing  water 
to  augment  or  increase  the  flow  of  water  (for  the  purpose  of  storing  water)  for 
power  purposes  during  dry  seasons;  (e)  for  fixing  the  fees,  charges,  rents, 
royalties,  or  dues  to  be  paid  for  the  use  of  water  for  power  purposes,  and  tlie 
rates  to  be  charged  for  power  or  energy  derived  therefrom. 

"  Any  person  who  under  such  regulations  is  authoried  to  divert,  take,  or  use 
water  for  power  purposes,  or  to  construct  works  in  connection  with  the  di- 
version, taking,  or  use  of  water  for  such  purposes  shall,  for  the  purposes  of 
his  undertaking,  have  the  powers  conferred  by  the  railway  act  upon  railway 
companies,  including  those  for  the  acquisition  and  taking  of  the  requisite  lands, 
so  tilt  as  such  powers  are  applicable  to  the  uodertaklng  and  are  not  Inconsistent 
with  the  provisions  of  this  act  or  the  regulations  thereunder — the  provisions 
of  the  said  railway  act  giving  such  powers  being  taken  for  the  purposes  of  this 
section  to  refer  to  the  undertaking  of  such  person  where  in  that  act  they  refier 
to  the  railway  of  the  railway  company  concerned. 

"All  maps,  plans,  and  books  of  reference  showing  lands  other  than  Crown 
land  necessary  to  be  acquired  by  any  such  person  for  right  of  way  or  other 
purposes  in  connection  with  his  undertaking  shall  be  signed  and  certified 
correct  by  a  duly  qualified  Dominion  land  surveyor. 

"  All  such  maps,  plans,  and  books  of  reference  shall  be  prepared  in  duplicate, 
and  one  copy  thereof  shall  be  filed  in  the  oflice  of  the  minister  at  Ottawa,  and 
the  other  shall  be  registered  in  the  land  title  office  for  the  registration  district 
within  which  the  lands  affected  are  situated. 

"  The  minister  or  such  officer  as  he  designates  shall,  in  case  of  dispute,  be 
the  sole  and  final  judge  as  to  the  area  of  land  which  may  be  taken  by  any 
person  without  the  consent  of  the  owner  for  any  purpose  in  connection  witii  any 
water-power  undertaking." 

Dominion  of  Canada,  Ottawa. 

[Ko.  35,  sec.] 
[Minister  of  the  Interior.] 

Regulations  for  the  disposal  of  and  use  of  water  powers  as  prescribed  under 
Dominion  land  arts;  established  by  orders  in  counoU,  1908. 

1.  Under  these  regulations  the  word  "works"  shall  be  held  to  mean  and 
include  all  sluices,  races,  dams,  weirs,  tunnels,  pits,  slides,  flumes,  machines 
fixed  to  the  soil,  buildings,  and  other  structures  for  taking,  diverting,  and  stor- 
ing water  for  power  purposes,  or  for  development  and  developing  water  power 
and  rendering  the  same  available  for  use. 

2.  Every  applicant  for  a  license  to  take  and  use  water  for  power  purposes 
shall  file  with  the  minister  of  the  interior  a  statement  in  duplicate  setting 
forth: 

(a)  The  name,  address,  and  occupation  of  the  applicant, 
(&)  The  financial  standing  of  the  applicant  so  far  as  *t  relates  to  his  ability 
to  carry  out  the  proposed  works. 

^The  rivers  and  streama  of  tbeae  provinces  and  territories  and  includinff  th«  Peaoa 
River  Block  of  British  Columbia  are  under  the  control  of  the  Dominion  OoTernment. 
The  Dominion  forest  reserves  and  parks  also  come  under  the  same  control. 
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(c)  The  character  of  the  proposed  works. 

(d)  The  name,  or  if  unnamed,  a  sufllcient  description  of  the  river,  lake,  or 
other  source  from  which  water  is  proposed  to  be  taken  or  diverted. 

(e)  The  point  of  diversion. 

if)  The  heigh th  of  the  fall  or  rapid  of  such  river,  lake,  or  other  source  of 
water  at  high,  medium,  and  low  stages,  with  corresponding  discharges  of  water 
per  cent,  reckoned  approximately  in  cubic  feet. 

(^)  A  reasonably  accurate  description  and  the  areas  of  the  lands  required 
In  connection  with  the  proposed  works,  such  lands,  if  in  surveyed  territory,  to 
be  described  by  section,  township,  and  range,  or  river  or  other  lot.  as  the  cast, 
may  be,  and  a  statement  whether  such  lands  are  or  are  not  Dominion  lands. 

(h)  If  such  lands  be  not  Dominion  lands,  then  the  applicant  shall  give  the 
name  of  the  registered  owner  In  fee,  and  of  any  registered  mortgagee  or  lessee 
thereof,  and  of  any  claimant  In  actual  possession  other  than  a  registered  owner, 
mortgagee,  or  lessee'. 

(i)  The  minimum  and  maximum  ninoinit  of  water  power  which  the  applicant 
proposes  to  develop,  and  the  maximum  amount  of  water  which  he  desires  for 
such  purpose. 

(/)  Sketch  of  plan  showing  approximate  locations  of  the  proposed  works. 
•   (Ac)  Klevatlons  of  headwater  and  tail- water  of  the  nearest  existing  works.  If 
any,  below  and  above  the  proposed  works. 

(1)  Particulars  as  to  any  water  to  be  taken,  diverted,  or  stored  to  the  detri- 
ment of  the  operation  of  existing  works,  if  any. 

(m)  Particulars  as  to  any  irrigation  ditches  or  reservoirs  or  other  works  for 
Irrigation  within  the  meaning  of  the  irrigation  act  in  use  or  in  course  of  con- 
struction within  the  meaning  of  the  irrigation  act,  or  In  use  or  In  course  of 
construction  within  the  vicinity  of  the  proposed  works,  and  which  might  affect 
or  be  affected  by  the  operation  of  the  proposed  works. 

3.  If  the  applicant  be  an  incorporated  company,  the  statement  shall,  in  addi- 
tion to  the  foregoing  Information,  set  forth : 

(a)  The  name  of  the  company. 

(h)  The  names  of  the  directors  and  the  officers  of  the  company  and  their 
places  of  residence. 

(c)  The  head  office  of  the  company  in  Canada. 

(d)  The  amount  of  subscribed  and  paid-up  capital  and  the  proposed  method 
of  raising  further  funds,  if  required,  for  the  construction  and  operation  of  the 
proposed  works. 

(e)  The  copy  of  such  parts  of  the  charter  or  memorandum  of  association  as 
authorize  the  application  and  proposed  works. 

4.  If  the  applicant  be  a  municipality,  then,  excluding  the  special  Information 
to  be  given  by  a  company,  the  following  shall  be  given : 

(a)  The  location,  area,  and  boundaries  of  the  municipality. 
(&)  The  approximate  number  of  its  inhabitants. 

(c)  The  present  estimated  value  of  the  property  subject  to  taxation  by  such 
municipality. 

5.  The  minister  of  the  interior  shall  have  the  power  to  call  for  such  other 
plans  and  descriptions,  together  with  such  measurements,  specifications,  levels, 
profiles,  elevations,  and  other  information  as  he  may  deem  necessary,  and  the 
same  shall  be  furnished  by  and  at  the  expense  of  the  applicant. 

6.  Upon  receipt  and  consideration  of  the  applicant,  and  information  accom- 
panying same,  the  minister  of  the  interior  may.  If  he  approve  of  the  proposed 
works,  enter  into  an  agreement  with  the  applicant,  in  addition  to  usual  condi- 
tions and  covenants,  shall  contain  clauses  to  provide  as  follows : 

(a)  For  a  time  within  which  the  proposed  works  shall  be  begun. 
(h)  For  a  stated  minimum  amount  of  expenditure  to  be  made  in  connection 
with  the  works  annually  during  the  term  of  the  agreement. 

(c)  For  a  stated  amount  of  water  power  to  be  developed  from  the  water  ap- 
plied for  within  a  fixed  period  not  exceeding  five  years. 

(d)  For  summary  cancellation  of  the  agreement  by  the  minister  If  any  of 
the  above  conditions  have  not  been  complied  with. 

(e)  For  defining  and  allotting  the  areas  of  Dominion  lands  within  which 
the  applicant  may  construct  and  operate  the  proposed  works;  and  if  there  be 
no  Dominion  lands  available  for  such  purpose  then  for  defining  and  alloting  the 
lands  In  regard  to  which  the  applicant  may  exercise  the  powers  given  under 
section  85,  subsection  3,  of  the  Dominion  lands  act. 

(/)  For  granting  a  license  to  the  applicant,  upon  fulfilment  of  the  said  agree- 
ment, to  take,  divert,  and  use  for  power  purposes  a  stated  maximum  amount 
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of  water,  in  accordance  with  the  application  and  plans  and  specifications  as 
approved  by  the  minister ;  the  term  of  such  license  to  be  21  years  at  a  fixed  fee 
payable  annually  and  such  license  to  be  renewable  as  provided  for  in  these 
regulations. 

ig)  For  granting  a  lease  to  the  applicant  of  such  Dominion  lands  as  may  be 
allotted  under  paragraph  (e)  of  this  section,  and  approved  by  the  minister, 
such  lease  to  be  at  a  fixed  rental  for  a  term  of  21  years  running  concurrnitly 
with  the  said  license,  and  renewable  in  like  manner,  and  as  near  as  may  be 
subject  to  all  the  terms  and  conditions  thereof.  When  there  are  no  Dominion 
lands  available  for  such  purpose,  or  when  other  lands  are  considered  by  the 
minister  to  be  more  suitable  for  such  purpose,  then  the  minister  shall  define 
such  lands  in  regard  to  which  the  applicant  may  exercise  the  powers  given 
under  section  35,  subsection  3,  of  the  Dominion  lands  act. 

7.  During  the  construction  of  any  works  for  the  development  of  water  power 
the  minister  of  the  interior,  or  any  engineer  appointed  by  him  for  that  purpose, 
shall  have  free  access  to  all  parts  of  such  works  for  the  purpose  of  inspecting 
same  and  ascertaining  if  the  construction  thereof  Is  in  accordance  with  the 

~plans  and  specifications  approved  of  by  the  minister  and  whether  the  terms  of 
agreement  as  provided  for  in  the  preceding  section  are  being  fulfilled. 

8.  Upon  fulfillment  by  the  applicant  of  all  conditions  of  the  said  agreement, 
the  minister  of  the  Interior  shall  grant  to  the  applicant  a  license  as  agreed  upon, 
and  such  license  shall  contain  clauses  to  provide  as  follows : 

(o)  The  term  of  the  license  shall  be  21  years,  renewable  for  three  further 
consecutive  terms  of  21  years  each,  at  a  fixed  fee  payable  annually,  and  to  be 
readjusted  at  the  beginning  of  each  term,  as  hereinunder  provided. 

(&)  At  the  expiry  of  each  term  of  21  years  the  governor  In  council  may, 
on  the  recommendation  of  the  minister,  order  and  direct  that  the  license  and 
any  lease  granted  in  connection  therewith  be  canceled:  Provided^  That  the 
minister  shall  have  given  at  least  one  year's  notice  to  the  licensee  of  intention 
so  to  cancel. 

(c)  If  the  licensee  shall  refuse  to  pay  the  license  fee  as  readjusted  by  the 
governor  in  council,  or  as  fixed  by  the  arbitrators  chosen  as  provided  in  para- 
graph (e)  hereunder,  then  in  such  case  the  minister  may  renew  the  license  at 
the  former  fee,  or  the  governor  in  council  may,  on  the  recommendation  of  the 
minister,  order  and  direct  that  the  license  and  any  lease  Issued  in  connection 
therewith  be  canceled. 

{(I)  In  either  of  the  above  cases,  compensation  shall  be  paid  to  the  licensee 
as  provided  for  in  paragraph  (e)  under. 

(e)  On  termination  of  the  third  renewal  of  such  license,  except  in  case  of 
default  on  the  part  of  the  licensee  in  observance  of  any  of  the  conditions  thereof, 
or  of  any  lease  granted  in  connection  therewith,  compensation  shall  be  paid 
for  the  works  to  the  amount  fixed  by  arbitration,  one  arbitrator  to  be  ap- 
pointed by  the  governor  In  council,  the  second  by  the  licensee,  and  the  third 
by  the  two  so  appointed;  if  the  licensee  fails  to  appoint  an  arbitrator  within 
10  days  after  being  notified  by  the  minister  to  make  such  appointment,  or  If 
the  two  arbitrators  appointed  by  the  governor  In  council  and  the  licensee  fail 
to  agree  upon  a  third  arbitrator  within  10  days  after  their  appointment  or 
within  such  further  period  as  may  be  fixed  by  the  minister  in  either  such  cases 
such  arbitrator  or  third  arbitrator,  as  the  case  may  be,  shall  be  appointed  by 
the  Judge  of  the  exchequer  court  of  Canada.  In  fixing  the  amouQt  of  compensa- 
tion, only  the  value  of  the  actual  and  tangible  works  and  of  any  lands  held  In 
fee  in  connection  therewith  shall  be  considered,  and  not  the  value  of  the  rights 
and  privileges  granted,  or  the  revenues,  profits,  or  dividends,  being  or  likely 
to  be-derived  therefrom. 

(/)  The  license  shall  state  the  maximum  amount  of  water  which  the  licensee 
may  divert,  store,  and  use  for  power  purposes,  and  shall  provide  for  the  return 
to  the  stream,  or  other  source  of  water,  of  the  full  amount  so  diverted. 

ig)  The  licensee  shall  develop  such  power  as,  in  the  opinion  of  the  minister, 
there  shall  be  a  public  demand  for,  up  to  the  full  extent  possible  from  the 
amount  of  water  granted  by  the  license. 

(h)  Upon  a  report  being  made  by  the  minister  of  the  Interior  to  the  gov- 
ernor in  council  that  the  licensee  has  not  developed  the  amount  of  power  for 
which  there  is  a  public  demand,  and  which  could  be  developed  from  the  amount 
of  power  (water)  granted  by  the  license,  the  governor  in  council  may  order  to 
be  developed  and  rendered  available  for  public  use  the  additional  amount  of 
power  for  which  there  is,  In  the  opinion  of  the  minister,  a  public  demand,  up 
to  the  full  extent  possible  from  the  amount  of  water  granted  by  the  license,  and 
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within  a  period  to  be  fixed  by  the  mlulBter,  which  period  shall  not  be  less  than 
two  years  after  the  licensee  or  person  in  charge  of  existing  worlds  shall  have 
been  notified  of  such  order,  and  in  default  of  compliance  with  such  order  the 
governor  in  council  may  direct  that  the  license,  together  with  any  lease,  shall 
thereupon  vest  and  become  the  property  of  the  Crown  without  any  compensa- 
tion to  the  liceuiee. 

(i)  Upon  a  report  being  made  by  the  minister  of  the  Interior  to  the  governor 
in  council  that  a  greater  amount  of  water  power  could  be  developed  advan- 
tageously to  the  public  Interest  from  the  same  stream  or  other  source  of  water 
from  which  the  existing  works  derive  power,  and  (first)  that  the  existing  worlss 
could  be  enlarged  or  added  to  for  such  purpose,  then  the  governor  in  council 
may  authorize  the  minister  to  oflier  the  licensee  the  privilege  of  constructing 
and  operating  such  enlarged  or  additional  worlds  at  or  in  the  vicinity  of  the 
existing  worlds,  and  to  grant  such  supplementary  license  as  he  fnay  consider 
proper  for  such  purpose,  and  if  the  licensee  fail  within  six  months  thereafter 
to  accept  such  offer,  and  in  good  faith  to  begin  and  carry  on  to  completion  such 
enlarged  or  additional  works,  and  to  complete  same  in  accordance  with  plans 
and  specifications  approved  of  by  the  minister,  and  within  a  fixed  period  not 
to  exceed  five  years,  and  upon  like  conditions  as  the  existing  works  were  begun 
and  completed;  or  (second)  if  the  minister  shall  report  to  the  governor  in 
council  that  the  existing  works,  owing  to  their  location  or  construction,  can 
not  advantageously  be  enlarged  or  added  to  in  order  to  develop  further  power 
sufficiently  to  meet  the  probable  demand,  or  would  be  a  hindrance  to  other 
works  contemplated  for  such  purpose;  or  (third)  that  the  existing  works  can 
not,  or  will  not,  be  any  longer  advantageously  operated  owing  to  the  exercise 
of  rights  existing  or  created  under  the  irrigation  act;  then  in  every  such  case 
the  governor  in  council  may  order  and  direct  that  the  license  shall  be  canceled, 
and  the  existing  works  shall  thereupon  vest  In  and  become  the  prop>erty  of  the 
Crown:  Provided  always,  That  in  every  such  case  compensation  shall  be  paid 
to  the  licensee  as  provided  for  In  paragraph  (e)  of  section  8  of  these  regulations, 
totrether  with  a  bonus,  apportioned  as  follows: 

(1)  If  the  works  have  been  in  operation  lesb  thnn  5  years,  n  30  per  cent  bonus 
upon  the  value  of  the  works. 

(2)  If  in  operation  more  than  5  and  less  thnn  10  years,  a  25  per  cent  bonus. 

(3)  If  in  operation  more  than  10  and  less  than  15  years,  a  20  per  cent  bonus. 

(4)  If  In  oi)eration  more  than  15  and  less  than  20  years,  a  15  per  cent  bonus. 

(5)  If  in  oi)eratlon  20  years  or  more,  a  10  per  cent  bonus. 

(/)  That  the  license  shall  not  be  transferable  without  the  written  consent 
of  the  minister,  and  that  if  the  licensee  fail  to  keep  and  observe  all  or  any  of 
the  conditions  of  the  license,  or  any  renewal  thereof,  or  of  any  lease  to  be  issued 
in  connection  therewith,  then  the  license,  together  with  such  lease,  shall  in 
every  such  case  be  subject  to  cancellation  by  the  exchequer  court  on  application 
of  the  Crown. 

(fc)  That  a  schedule  of  rates  and  prices  to  be  charged  to  the  public  for  the 
use  of  power  shall  first  be  submitted  by  the  licensee  to  the  Board  of  Railway 
Commissioners  of  Canada  for  adjustment  and  approval  before  being  put  into 
effect,  and  that  no  rates  or  prices  for  power  shall  be  legal  or  enforceable  until 
such  schedule  has  been  so  adjusted  and  approved,  nor  if  they  shall  exceed  the 
amount  fixed  by  such  schedule;  and  that  such  schedule  shall  be  readjusted  and 
approved  by  the  board  every  seven  years  during  the  term  of  the  lease  and 
license,  and  all  renewals  thereof. 

(0  That  for  the  purpose  of  ascertaining  the  quantity  of  i)0wer  actually  de- 
veloped, or  capable  of  being  developed,  from  the  amount  of  water  granted  by 
such  license,  the  minister,  or  any  engineer  appointed  by  him  for  that  purpose, 
shall  have  free  access  to  all  parts  of  the  works,  and  to  all  books,  plans,  or  rec- 
ords in  connection  therewith,  bearing  on  the  quantity  of  power  developed,  and 
may  make  measurements,  take  observations,  and  do  such  other  things  as  he 
may  consider  necessary  or  expedient  for  such  purpose,  and  the  findings  of  the 
minister,  or  such  engineer,  thereon  shall  be  conclusive  and  binding  upon  the 

licensee. 

(m)  For  the  proper  provision,  as  required  by  law,  for  the  passage  of  logs 
and  timber  down  the  stream  or  other  waterway  affected  by  the  works. 

(n)  For  the  erection  and  maintenance  by  the  licensee  of  a  durable  and  effi- 
cient flshway  in  the  stream  or  other  waterway  affected  by  the  works  when  so 
required  by  the  proper  officer  or  authority  in  that  behalf. 

(0)  That  the  licensee  shall  have  no  right  to  any  water  beyond  the  amount 
stated  In  the  license.  . 
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(p)  For  tbe  indemnifying  of  the  Crown  against  all  actions,  claims,  or  de- 
mands against  it  by  reason  of  anything  done  by  the  licensee  in  the  exercise  or 
purported  exercise  of  the  rights  and  privileges  granted  under  the  lease  or 
license. 

9.  The  agreement  and  licenses  to  be  issued  hereunder  shall,  subject  always  to 
the  provisions  of  these  regulations,  be  in  such  form  and  contain  such  provisions 
as  the  minister  may  from  time  to  time  determine. 

10.  If  at  any  time  it  is  proposed  by  the  applicant  or  the  licensee  to  divert 
water  from  any  lake  or  body  of  water  for  storage  purposes,  or  to  dam  same  in 
order  to  augment  the  flow  of  water  in  any  stream  from  which  water  power  is  to 
be  developed,  the  applicant  or  licensee  shall,  in  addition  to  other  information  re- 
quired under  these  regulations,  file  plans  as  follows: 

(a)  A  general  plan  in  duplicate,  on  tracing  linen,  sho\^ng  the  location  of 
such  lake  or  other  body  of  water,  and  the  lands  to  be  submerged  or  otherwise 
affected,  and  contour  lines  showing  the  water  level  at  high  and  low  stages,  and 
the  level  to  which  it  is  proposed  to  raise  such  water  for  storage,  and  the  esti- 
mated storage  capacity  of  such  lake  or  other  body  of  water. 

(&)  A  plan  in  duplicate,  from  actual  survey  by  a  Dominion  land  surveyor, 
and  certitied  to  by  him,  showing  the  lauds  to  be  submerged  or  otherwise 
affected  by  the  proposed  storage,  the  name  of  the  registered  owner  in  fee  of 
such  lands,  and  of  any  registered  mortgagee  or  lessee  thereof,  and  of  any  claim- 
ant in  actual  possession  other  than  a  registered  owner,  mortgagee,  or  lessee. 

(c)  A  detail  plan  in  duplicate,  on  tracing  linen,  showing  all  dams  and  otlier 
works  proposed  to  be  constructed  in  connection  with  such  storage. 

11.  When  the  plans  for  such  storage  have  been  approved  of  by  the  minister 
of  the  interior,  provision  for  same  shall  be  made  in  the  agreement  for  a  license, 
or  in  the  license  itself,  or  in  a  supplementary  license  to  be  issued  for  such 
purpose,  upon  such  terms  and  conditions  as  may  appear  to  the  minister  reason- 
able or  expedient  in  the  circumstances  of  each  case,  and  subject  to  these  regu- 
lations. 


Queensland. 

[Queensland   Government  Gazette,   No.  18,>  Monday,   0,   1911.] 

No.  25. 

AN  ACT  To  declare  rights  in  natural  water  and  the  property  in  the  bed  and 
banks  containing  the  same,  and  to  make  better  provision  for  the  conservation 
and  utilization  of  water  for  industrial  irrigation  and  other  purposes,  and  for 
the  construction,  maintenance,  and  management  of  works  for  such  purposea 

Be  it  enaeted  hy  the  Kings'  Most  Excellent  Majesty,  by  and  toith  the  advice 
of  and  consent  of  the  Legislative  Council  and  Legislative  Assembly  of  Queens- 
land in  Parliament  assembled,  etc: 

Rights  in  natural  water, — The  right  to  the  use  and  flow  and  to  the  control  of 
the  water  at  any  time  in  {a)  any  watercourse;  and  (&)  in  any  lake;  and 
<o)  in  any  spring,  well,  and  subterrean  source  of  supply;  shall  vest  in  the 
Grown  for  all  purposes  whatsoever,  subject  only  to  the  restrictions  hereinafter 
provided  and  until  appropriated  under  the  sanction  of  this  act  or  of  some 
existing  or  future  act. 

Wherever  the  water  of  any  watercourse  or  lake  has  been  permanently  di- 
verted or  continuously  and  exclusively  taken  and  used  by  the  owner  or  by  the 
successive  owners  of  any  parcel  of  land  alienated  from  the  Grown  before  the 
commencement  of  this  act  for  purposes  and  uses  other  than  in  domestic  and  ordi- 
nary use,  watering  stock,  factory  use,  water  or  electric  power,  and  irrigation 
as  in  the  sections  mentioned,  such  owner  may,  at  any  time  within  12  months 
after  the  commencement  of  this  act,  apply  to  the  minister  for  a  special  license 
to  continue  in  like  manner  to  divert  or  take  and  use  such  water  for  a  further 
period  of  10  years  from  the  commencement  of  this  act 

*  *  *  A  special  license  shall  be  subject  to  such  special  conditions  and 
provisions  as  the  governor  in  council  shall  determine,  and  to  the  provisions  of 
this  act  so  far  as  the  same  are  applicable  thereto,  and  to  the  further  condition 
that  notwithstanding  that  such  special  license  is  expressed  to  be  for  a  period 
of  10  years,  it  may  be  det<%rmlned  as  hereinafter  prescribed. 
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The  licensee  under  such  license  may  divert,  take,  and  use  water  to  tbe 

extent  and  in  respect  of  tbe  land  and  in  the  manner  specified  in  such  license. 

•     •    * 

The  minister  may,  at  any  time  and  from  time  to  time,  by  nis  officers  and 
agents,  enter  upon  any  land  and  make  surveys  and  do  such  other  acts  as  appear 
necessary  for  the  purpose  of  acquiring  out  the  purposes  of  this  act.    •     •    • 

Power  to  levy  rates. — •  •  ♦  from  time  to  time,  make  and  levy  rates, 
to  be  called  '*  water  supply  rates,*'  upon  the  lands  comprised  in  the  areas,  for 
the  purpose  of  raising  an  amount  sufficient  to  make  any  payment  to  the  treas- 
urer for  principal  moneys  or  interest  or  rent,  or  other  payments  required 
to  be  made  by  law  hereafter,  together  with  all  costs,  charges,  and  expenses  in 
and  at>out  the  management  of  the  business  of  the  board  and  the  administration 
of  this  act.    ♦     • '  ♦ 

♦  *  •  The  minister  may,  subject  to  such  conditions  as  he  thinks  fit, 
grant  to  any  person  or  company  the  right  to  use  the  water  from  any  water- 
course, waterfall,  lake,  or  well  outside  a  gold  field  or  mineral  field  for  the 
purpose  of;  (a)  generating  electricity  for  lighting,  to  be  used  for  the  purpose 
of  and  in  connection  with  the  business  of  such  person  or  company;  and  (h) 
for  driving  any  machinery  used  for  ay  agricultural,  industrial,  or  manufactur- 
ing purpose  other  than  the  generation  or  storage  of  electlclty.    ♦     •    • 

The  governor  in  council  may,  from  time  to  time,  make  reflations  providing 
for  all  or  any  purposes  whether  general  or  to  meet  particular  cases  that  may 
be  convenient  for  the  administration  of  this  act  or  that  may  be  necesstiry  or 
exijedient  to  carry  out  the  objects  and  purposes  of  this  act,  and  where  there 
may  be  in  this  act  no  provision  or  no  sufficient  provision  In  respect  to  any 
matters  or  thing  necessary  or  expedient  to  give  full  effect  to  this  act.  provid- 
ing for  and  supplying  such  omission  or  insufficiency,  and  without  prejudice  to 
the  foregoing  powers,  providing  for  all  or  any  of  the  matters  following;  that 
is  to  say,  prescribing  and  defining  manner  of  doing  or  performing  any  act  or 
thing  under  or  for  the  purposes  of  this  act,  and  the  time  when  or  within  which 
it  shall  be  done  or  performed;  prescribing  forms  of  books,  documents,  instru- 
ments, petitions,  applications,  and  writings,  and  the  conditions,  stipulations, 
and  writings,  and  exceptions  that  shall  be  inserted  or  that  shall  be  implied  in 
the  lease.  license,  and  other  instrument ;  prescribing  the  mode  of  proof  of  mat- 
ters required  to  be  provetl  under  or  for  the  purposes  of  this  act,  and  for  facili- 
tating such  proof  ♦  •  •  prescribing  the  fees,  rates,  and  charges  payable  in 
respect  to  the  matters  for  which  by  this  act  they  may  be  Imposed  as  herein- 
before mentioned,  and  the  levying  and  collecting  the  same.     •     •     • 

Any  person  who  offends  against  any  regulation  shall,  save  as  in  this  act 
otherwise  provided,  be  Ibible  to  a  penalty  of  not  exceeding  £50. 

Nothing  in  this  act  shall  affect  the  right  to  the  use  of  water  under  the  mining 
act  of  1898:  Provided,  That  water  rights  for  the  generation  of  electric  power 
for  any  other  purpose  than  the  applicant's  own  use  shall  not  be  granted  under 
that  act 

New  South  Wales. 

Anno  Tertio  Georgil  V  Regis. 

Act  No.  44,  1912. — ^An  act  to  consolidate  the  acts  relating  to  water  rights,  water 
and  drainage,  drainage  promotion,  and  artesian  wells.  [Assented  to  26th 
November,  1912.] 

Be  it  enacted  hy  the  King's  Most  Excellent  Majesty,  hy  and  loith  the  advice 
and  consent  of  the  Legislative  Council  and  Legislative  Assembly  of  New  South 
Wales  in  Parliament  assemhled,  and  hy  the  authority  of  the  sanie^  as  follows: 

PABT  I. — ^PRELIMINARY. 

1.  This  act  may  be  cited  as  the  "  water  act,  1912,**  and  is  divided  into  parts 
and  divisions  as  follows: 
Part  I. — Preliminary,  sections  1-4. 
Part  II. — ^Water  rights  and  works. 

Division  1. — Interpretation,  section  5. 

Division  2. — Rights  of  the  Crown  and  of  riparian  proprietors,  sections  6-9. 

Division  3. — ^Ijicenses,  sections  10-18. 

Division  4. — Works  constructed  by  the  Crown,  sections  19,  20. 

Division  5. — ^Miscellaneoas,  sections  21-27. 
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Part  III. — ^Water  and  drainage. 

Division  1. — Interpretation  and  general,  sections  28-30. 

Division  2. — Constitution  of  trusts,  construction  of  works  and  transfer  to 
trust,  sections  31-88. 

Division  3. — ^Alterations  of  boundaries  and  extension  of  works,  sections 
39-41. 

Division  4. — ^Appointment  and  election  of  trustees,  sections  42-61. 

Division  5. — Power  and  duties  of  trustees,  sections  62-68. 

Division  6. — Various  other  powers,  sections  69-^. 

Division  7. — Certain  works  not  administered  by  trusts,  sections  66-68. 

Division  8. — ^Loans,  section  69. 

Division  9. — Miscellaneous,  sections  70-75. 
Part  IV. — Drainage  promotion. 

Division  1. — Interpretation,  section  76. 

Division  2. — Drainage  unions  and  boards  of  directors,  sections  77-86. 

Division  3.— Rates,  sections  86-91. 

Division  4. — ^Arbitration,  section  92. 

Division  6. — Miscellaneous,  sections  93-104. 
Part  V. — ^Artesian  wells. 

Division  1. — Interpretation  and  general,  sections  106,  106. 

Division  2. — Construction  and  charges,  sections  107-111. 

Division  3. — ^Licenses,  sections  112-118. 

Division  4. — Miscellaneous,  sections  119-129. 

2.  The  acts  in  schedule  I  of  this  act  mentioned  are,  to  the  extent  therein 
expressed,  hereby  repealed. 

3.  (1)  Any  board  constituted  under  the  provisions  of  any  act  hereby  re- 
pealed, and  being  in  existence  at  the  time  of  the  imssing  of  this  act,  shall  be 
deemed  to  have  been  constituted  under  the  provisions  of  this  act. 

(2)  All  persons  appointed,  employed,  or  elected  under  the  provisions  of  any 
sict  heroby  rei)OMlo(l,  luui  holdiiij?  oifice  at  tiip  time  of  the  p:'RSing  of  this  act, 
shall  be  deemed  to  have  been  appointed,  employed,  or  elected  under  the  provi- 
sions of  this  act. 

(3)  All  proclamations,  regulations,  and  by-laws  made  under  the  provisions 
of  any  act  hereby  repealed,  and  being  in  force  at  the  time  of  the  passing  of  this 
act,  shall  be  deemed  to  have  been  made  under  the  provisions  of  this  act. 

(4)  All  licenses  granted  under  the  provisions  of  any  act  hereby  repealed,  and 
being  in  force  at  the  time  of  the  passing  of  this  act,  shall  be  deemed  to  have 
been  granted  under  the  provisions  of  this  act. 

(5)  All  fees,  rates,  charges,  and  expenses  payable,  and  all  penalties  incurred, 
under  the  provisions  of  any  act  hereby  repealed,  shall  be  deemed  to  be  payable 
and  to  have  been  incurred  respectively  under  the  corresponding  provisions  of 
this  act. 

(6)  Any  matter  or  thing  duly  done  under  the  authority  of  any  act  hereby 
repealed  shall  be  deemed  to  have  been  duly  done  under  the  authority  of  this  act. 

4.  In  this  act.  nnd  in  any  regulations  made  thereunder,  unless  the  context  or 
subject  matter  otherwise  indicates  or  requires — 

**  Crown  lands  **  has  the  meaning  given  to  that  expression  in  the  Crown  lands 
act  of  1884. 

"  Justice  "  means  justice  of  the  peace. 

"  I/and  district "  menn-4  Innd  distri<-'t  proclaimed  under  the  Crown  lands  acta 
of  1884  or  any  act  amending  the  same. 

"  Prescribed  "  means  prescribed  by  any  part  of  this  act  in  which  the  expres- 
sion occurs,  or  by  any  regulations  under  that  part. 

"  Western  division  "  has  the  meaning  given  to  that  expression  in  the  Crown 
lands  act  of  1884. 

PAST  II. — WATER  BIGHTS  AND  WORKS. 

Division  1. — InterfMretation, 

6.  In  this  part,  and  in  any  regulations  made  thereunder,  unless  the  context 
or  subject  matter  otherwise  indicates  or  requires — 

"  Drainage  "  includes  the  draining  of  flood  or  other  waters  of  rivers  or  lakes 
by  means  of  any  work ;  and  **  drainage  work  "  Includes  a  work  constructed  or 
used  for  the  above  purposes. 

"  Lake  "  includes  a  lagoon,  swamp,  or  other  collection  of  still  water,  whether 
permanent  or  temporary,  not  being  water  contained  in  an  artificial  work. 
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"  Local  land  board  **  means  the  land  board  for  the  district  in  which  a  worlE 
is  situated,  or  if  the  work  be  situated  in  moe  than  ome  land  board  district, 
such  lund  board  as  the  minister  may  name. 

**  Licensed  worlc  "  means  a  work  In  respect  of  which  a  license  is  held  under 
this  part 

**  Occupier  "  means  person  in  actual  occupation. 

"River"  includes  any  stream  of  water*  whether  perennial  or  intermittent, 
flowing  in  a  natural  channel,  and  any  affluent,  confluent,  branch,  or  other 
stream  into  or  from  which  the  river  flows. 

"Water  supply"  includes  a  supply  for  the  carrying  on  of  any  Industrial 
operation. 

**  Work  "  includes  any  dam,  lock  reservoir,  weir,  flume,  race,  channel  (whether 
an  artificial  channel  or  a  natural  channel  artificially  improved),  any  cutting, 
tunnel,  pipe,  sewer,  and  any  machinery  and  appliances. 

"  Work  to  which  this  part  extends "  means  work  connected  with  any  river 
or  lake  flowing  through  or  past  or  situate  within  the  land  of  two  or  more 
occupiers,  or  with  any  water  flowing  in,  to,  or  from,  or  being  in  any  river  or 
hike  flowiug  or  situate  as  aforesaid,  whether  such  work  be  for  water  conserva- 
tion, irrigation,  water  supply,  or  drainage,  and  whether  such  work  be  con- 
structed before  or  after  the  commencement  of  this  act. 

Division  2. — Rights  of  the  Crown  and  of  riparian  proprietors. 

6.  (1)  The  right  to  the  use  and  flow  and  to  the  control  of  the  water  in  all 
rivers  and  lakes  which  flow  through  or  paist  or  are  situate  within  the  land  of 
two  or  more  occupiers,  and  of  the  water  contained  in  or  conserved  by  any  works 
to  which  this  part  extends,  shall,  subject  only  to  the  restrictions  hereinafter 
mentioned,  vest  in  the  Grown.  And  in  the  exercise  of  that  right  the  crown,  by 
its  officers  and  servants,  may  enter  any  land  and  take  such  measures  as  may 
be  tiiought  flt,  or  as  may  be  prescribed  for  the  conservation  and  supply  of  such 
water  as  aforesaid  and  its  more  equal  distribution  and  beneficial  use,  and  its 
protection  from  pollution,  and  for  preventing  the  unauthorized  obstruction  of 
rivers. 

For  the  purposes  of  this  subsection  "occupier"  includes  the  Crown. 

(2)  The  said  right  shall  be  subject  to  the  following  restrictions: 

(a)  It  shall  not  be  exercised  in  contravention  of  any  right  conferred  on  and 
lawfully  exercisable  by  any  i>erson  or  board  by  or  nudc»r  the  Miithorily  of  nny 
act  dealing  with  mining  or  of  any  public  or  private  statute  or  of  any  license 
granted  by  the  Grown. 

(&)  It  shall  be  subject  to  the  rights  hereinafter  mentioned  of  the  occupieri 
of  land  on  the  banks  of  rivers  or  lakes. 

(c)  It  shall  be  subject  to  the  rights  of  the  holders  of  licenses  under  this  part. 

7.  The  occupier  of  land  on  the  bank  of  a  river  or  lake  shall  have  the  right 
to  use  the  water  then  being  in  the  river  or  lake  for  domestic  purposes,  and 
for  watering  cattle  or  other  stock,  or  for  gardens  not  exceeding  5  acres  in  ex- 
tent used  in  connection  with  a  dwelling  hoiipe,  and  It  shall  not  he  ne<?es8ary  for 
the  occupier  to  apply  for  or  obtain  a  license  for  any  work  used  solely  in  respect 
of  that  right 

8.  Where  the  Crown  Is,  by  its  oflicers.  servants,  or  agents,  in  occupation  of  a 
work  to  which  tliis  part  extends,  constructed  by  the  Crown  at  any  time,  the 
Crown  shall,  subject  to  the  provisions  of  this  part,  ha^'e  the  quiet  enjoyment  and 
sole  and  exclusive  use  of  the  said  work  as  against  all  persons  whomsoever, 
and  shall  be  entitled  to  ma  Ice  such  charges  for  the  supply  or  use  of  the  water 
conserved  thereby  as  may  be  prescribed. 

9.  The  right  of  the  occupier  of  any  work  to  which  this  part  extends — 
(a)  to  use  the  work  for  the  purpose  of  water  conservation,  irrigation,  or  watef 
supply  or  drainage;  or  (6)  to  take,  use,  or  dispose  of  the  water  contained 
therein,  conserved,  or  obtained  thereby,  shall  be  subject  to  the  provisions  of  this 

part 

Division  3. — LicermeB. 

10.  Any  occupier  of  land  whereon  any  work  to  which  this  part  extends  is 
constructed  or  used,  or  is  proiwsed  to  be  constructed  or  used,  for  the  purpose  of 
water  conservation.  Irrigation,  water  supply,  or  drainage,  may  apply  to  the  per- 
son, and  in  the  form  prescribed,  for  a  license  to  construct  and  use  the  said 
work,  and  to  take,  use  and  dispose  of  the  water  contained  therein,  conBerved* 
or  obtained  thereby. 
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11.  (1)  On  application  being  made  for  a  license  under  the  last  section,  the 
minister  shall  cause  to  be  advertised,  once  in  the  Gazette  and  once  in  a  public 
newspaper  circulating. in  the  neighborhood  where  the  land  is  situate,  a  notice  of 
the  receipt  of  the  appllcaticm,  stating  that  on  a  6aj  therein  named,  and  at  a 
place  th&ein  named  within  the  land  district  in  which  the  land  is  situate,  a 
public  inquiry  will  be  held  as  to  the  desirability  of  granting  the  application. 

(2)  The  Inquiry  shall  be  held  by  the  local  land  board  by  the  direction  of  the 
minister,  or  by  some  person  authorized  by  the  minister  in  that  behalf,  and  the 
local  land  board  or  the  person  so  authorized  shall  report  in  writing  to  the 
minister. 

(3)  All  persons  whose  interests  appear  to  be  affected  by  the  granting  of  the 
application  shall  be  permitted  to  attend  at  the  inquiry  and  be  heard  in  support 
of  or  in  opposition  to  the  granting  of  the  application.  , 

(4)  Where  any  inquiry  is  held  under  this  section  by  a  person  authorized  by 
the  minister  as  aforesaid,  the  applicant  or  any  person  so  interested  as  afore- 
said shall  have  a  right  of  appeal  from  the  report  of  sach  person  to  the  local 
land  board. 

12.  (1)  The  report  of  the  person  holding  the  inquiry  by  the  authority  of  the 
minister,  or  of  the  local  land  board  or  land  court  on  appeal,  shall  be  published 
in  the  Gazette  within  the  prescribed  time  after  presentation  thereof  to  tlie 
minister,  and  the  minister  shall,  after  the  expiration  of  30  days  from  such 
publication,  where  the  report  reconmiends  the  issue  of  a  license,  issue  a  license 
to  the  applicant  in  the  prescribed  form,  subject  to  such  terms,  limitatioii8»  and 
conditions,  if  any,  as  may  be  recommended  in  such  report 

(2)  Provided  that  (a)  no  license  shall  be  issued  under  th^s  section  pending 
any  appeal  or  reference;  and  (b)  a  license  shall  be  issued  only  upon  payment 
of  a  fee  calculated  in  the  manner  and  according  to  the  scale  set  forth  In 
Schedule  II  of  this  act;  and  (c)  before  granting  a  license  the  minister  may  re- 
quire such  alterations  to  be  made  in  or  in  connection  with  the  work,  or  in  the 
plans  and  specifications  of  the  same,  as  may  be  recommoided  by  the  said  report 

13.  If  two  or  more  occupiers  desire  to  construct  any  work  to  which  this 
part  extends,  they  may  apply  for  a  license  to  construct  and  use  the  said  work 
in  the  manner  prescribed  for  a  single  occupier,  and  such  application  will  be 
dealt  with  as  the  application  of  a  single  occupier. 

14.  The  license,  if  granted,  shall  in  every  case,  except  in  the  case  of  dams 
and  weirs  included  in  Class  lY  and  Schedule  It,  be  granted  for  a  period  not 
exceeding  10  years,  and  shall,  (subject  to  the  provisions  of  this  part  with  regard 
to  the  renewal  of  licenses,  and  subject  to  such  limitations  and  conditions  as 
the  minister  may  think  fit  to  make)  be  renewed  by  the  minister  from  time  to 
time  on  the  application  of  the  person  holding  the  license,  on  the  paym^t  of  a 
fee  calculated  in  the  manner  and  according  to  the  scale  set  forth  in  Schedule  II. 

Provided  that  no  renewal  shall  be  for  a  longer  period  than  10  yeara 

15.  Except  in  cases  where  a  single  license  fee  may  be  paid  for  combined 
works,  as  mentioned  in  Schedule  II  to  this  act,  a  separate  application  for  t 
license  may  be  required  in  respect  of  each  work ;  and  the  determination  as  to 
what  work  may  be  included  in  each  license  shall  rest  with  the  minister. 

16.  A  license  shall  be  deemed  to  be  held  by  and  shall  operate  and  enure  for 
the  benefit  of  the  lawful  occupier  for  the  time  l>eing  of  the  land  whereon  the 
work  is  constructed  or  is  proposed  to  be  constructed. 

17.  Subject  to  the  provisions  of  this  part,  or  the  regulations  hereunder,  the 
person  holding  a  license  under  this  part  in  respect  of  any  work  shall  have 
absolutely,  during  his  lawful  occupation  of  the  work,  so  far  only  as  the  said 
work  is  constructed  or  maintained  on  the  land  occupied  by  him,  the  quiet 
enjoyment  and  the  sole  and  exclusive  use  of  the  work  as  against  all  other 
persons  whomsoever,  including  the  Crown,  and  shall  be  entitled  to  take,  use^ 
and  dispose  of  any  water  contained  therein  or  conserved  thereby. 

18.  If,  during  the  time  that  a  license  under  this  part  is  in  force  in  reelect 
of  a  work,  alterations  have  been  made  in  or  in  connection  with  the  work  which 
materially  and  prejudicially  affect  the  quantity  or  quality  of  water  flowing  in, 
to,  or  from,  or  being  in  any  river  or  lake,  the  person  who  has  made  the  altera- 
tions shall  be  liable  to  a  penalty  not  exceeding  £100,  and,  in  additi<Mi  to  the 
imposition  of  the  said  penalty,  the  license  may,  by  notice  in  the  Gazette,  be 
canceled  and  annulled:  Provided,  That  the  holder  of  any  license  may.  daring 
the  currency  thereof,  apply  for  an  amended  license,  allowing  alterations  in  the 
work  as  originally  licensed,  and  any  such  application  shall  be  dealt  with  as 
hereinafter  provided  in  respect  of  applications  for  a  license  in  the  first  In- 
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stance:  Provided  also.  That  the  operations  herein  referred  to  shall  not  appl;^ 
to  any  repairs  or  alterations  rendered  necessary  for  maintenance  or  any  suddea 
or  unforseen  emergency. 

Division  4. — Works  constructed  hy  the  Croum. 

19.  (1)  The  governor  may  notify,  by  proclamation  In  the  Gazette,  proposals 
tor  dams,  locks,  weirs,  channels,  or  drainage  works  to  be  constructed  by  the 
Crown,  together  with  an  estimate  of  the  cost  of  the  same. 

(2)  After  such  notification,  the  minister  may  refer  any  such  proposal  to 
the  land  board  for  the  land  district  within  which  the  proposed  works  would 
be,  or  to  a  land  board  for  a  land  district  adjacent  to  the  site  of  the  proposed 
work;  and  such  land  board  shall  thereupon  forward  a  report  to  the  minister 
describing  the  land  which,  In  the  opinion  of  the  boad,  should  be  Included  In 
any  water  or  drainage  district  to  be  constituted  in  resr)€ct  of  the  said  work. 

(3)  Upon  receipt  of  such  report  the  minister  may,  by  notification  In  the 
Gazette,  declare  the  land  so  described  to  be  a  district  within  which  water  or 
drainage  charges  may  be  levied. 

(4)  If,  after  such  last-mentioned  notification,  a  petition  in  favor  of  the  pro- 
posal of  the  minister  is  presented  to  the  land  board  signed  by  persons— (a) 
who  constitute  a  two-thirds  majority  of  the  total  number  of  those  occupying 
land  within  the  district;  and  (b)  who  occupy  an  area  exceeding  two-Uilrds 
of  the  total  area  within  the  district,  the  board  may  report  to  the  minister  recom- 
mending that  the  proposal  be  carried  out 

(5)  Thirty  days  after  the  receipt  of  such  report  to  that  effect  the  minister 
may  carry  out  the  work  out  of  funds  legally  available  for  the  purpose,  unless 
an  appeal  to  the  land  court  affecting  the  same  Is  pending,  in  which  case  he 
shall  not  proceed  with  the  work  until  the  appeal  is  decided. 

Provided  that  any  such  work  shall  be  subject  to  the  public  works  act,  1900. 

20.  (1)  Upon  the  work  being  completed,  the  minister  may  direct  the  land 
board  to  assess  In  each  and  every  case  the  water  and  drainage  charges  to  be 
paid,  which  charges  shall  not  exceed  the  yearly  value  to  each  occupier  of  the 
direct  benefit  accruing  to  his  land  from  the  work:  Provided,  That  the  total 
of  such  charges  shall  not  exceed  £6  per  centum  of  the  cost  to  the  Crown  of 
the  construction  of  such  work. 

(2)  On  the  petition  of  persons  lable  In  the  aggregate  to  pay  one-quarter 
of  the  total  amount  of  the  charges,  or  at  the  request  of  the  minister,  the  land 
board  shall  make  a  fresh  assessment  of  the  charges  to  be  paid. 

Drvisibw  5. — Miscellaneous, 

21.  Any  person  who  maliciously  cuts,  breaks,  or  destroys,  or  damages  with 
intent  to  destroy  or  render  less  useful  any  licensed  work,  or  any  work  to  which 
this  part  extends,  constructed  by  the  Crown,  shall  be  Rable  on  .indictment  to 
imprisonment,  with  or  without  hard  labor,  for  a  term  not  exceeding  five  years. 

22.  (1)  For  the  purposes  of  this  part  the  minister,  or  any  person  authorized 
by  him,  may  enter  on  any  land  and  take  levels  and  make  surveys  and  marks,, 
and  fix  pegs  and  stakes,  and  inspect  any  works. 

(2)  Any  person  who  removes,  injures,  or  Interferes  with  any  marks  made, 
or  pegs  or  stakes  fixed  as  aforesaid,  shall  be  liable  to  a  penalty  not  exceeding 
£50,  or  to  Imprisonment  for  a  term  not  exceeding  thiee  months. 

23.  Any  person  who  obstruct.*!  or  hinders  any  person  while  performing  any 
duty  which  he  is  authorized  by  this  part,  or  by  any  regulation  made  thereunder, 
to  perform,  shall  be  liable  to  a  penalty  not  exceeding  £50,  or  to  Imprisonment 
for  a  term  not  exceeding  three  months. 

24.  Fees  and  charges  payable  under  and  penalties  Imposed  by  this  part,  or 
any  regulation  made  thereunder,  may  be  recovered  before,  and  charges  In 
respect  of  offenses  under  this  part  (not  being  offenses  made  punishable  on 
indictment)  may  be  heard  and  determined  by  a  police  or  stipendiary  magis- 
trate, or  any  two  justices  in  petty  sessions. 

25.  Any  report,  recommendation,  or  decision  of  a  land  board  under  this  part 
shall  be  subject  to  an  appeal  or  reference  to  the  land  appeal  court  in  the 
manner  prescribed  by  the  Crown  lands  acts,  or  any  regulations  made  there- 
under.   The  decision  of  the  said  court  shall  be  final. 

26.  All  contributions,  fees,  and  charges  payable  under  this  part  shall  be  paid 
at  the  times  and  in  the  manner  prescribed  into  the  consolidated  revenue  fund. 
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27.  (1)  The  governor  may  make  regulations  prescribing  the  forms  of  licenses 
and  of  renewals  of  the  same,  and  for  carrying  out  the  provisions  of  this  part; 
and  may,  in  such  r^nlations,  impose  any  penalty  not  exceeding  £50  for  each 
breach  of  the  same,  or  where  the  breach  was  a  continuing  one,  not  exceeding  £5 
for  every  day  during  wliich  the  breach  continues. 

(2)  A  copy  of  such  regulations  shall  be  laid  before  the  legislative  council 
and  legislative  assembly  without  delay. 

PAST  in — WATER  AHD  nSAIKAOK. 

Division  1. — Interpretation  and  general. 


28.  In  this  part- 
Board  "  means  board  constituted  under  this  part. 
Minister  "  means  minister  for  public  worica 
Occupier  "  means  iiersou  in  actual  possession. 
Owner"  means  owner  of  any  estate  of  freehold  in  land,  and  includes  a 

mortgagee  in  possessioa 

*•  Ratepayer "  means  person  paying  rates  in  respect  of  land  within  a  trust 
district 

"  State  worlk "  means  any  work  of  water  supply,  water  conservation,  or 
irrigation,  or  of  drainage,  or  for  the  prevention  of  floods- or  the  control  of 
flood  waters,  proclaimed  as  such  by  the  governor. 

"  Trust "  means  trust  constituted  under  this  part 

** Trustee"  means  member  of  a  trust 

"  Trust  district "  means  area  over  which  a  trust  has  Jurisdiction  under  this 
part. 

"  Works "  includes  any  natural  or  artiflcial  conduit,  well,  ai^liance,  ma- 
chinery, or  structure  pertaining  to  or  used  in  connection  with  a  trust. 

29.  Nothing  in  Part  II  of  this  act  shall  (a)  aff'ect  the  exercise  of  the 
powers  conferred  by  this  part  in  relation  to  a  river  or  lake  as  defined  in 
Part  II;  or  (b)  affect  the  right  of  a  trust  to  fix  and  levy  rates  under  the  pro- 
visions of  this  part 

30.  There  shall  be  a  board,  consisting  of  the  under  secretary  of  the  depart- 
ment of  public  works,  the  chief  engineer  for  rivers,  water  supply,  and  drainage, 
the  executive  engineer  appointed  by  the  governor  to  administer  this  part,  and 
such  ofllcer  or  officers  of  the  department  of  public  works  as  the  governor  may 
appoint  and  including,  where  any  work  is  situate  in  the  western  division,  the 
western  land  board  constituted  under  the  western  lands  act  of  1001. 

Division  2. — Constitution  of  trusts,  construction  of  works,  and  transfer  to  trust. 

31.  In  respect  of  any  works  of  water  conservation  the  minister  may,  and  in 
respect  of  any  work  of  water  supply,  irrigation,  or  drainage,  or  for  the  preven- 
tion of  floods  or  the  control  of  flood  waters,  the  minister  shall  notify  in  the 
Gazette  and  in  some  newspai)er  circulating  in  the  district  affected  by  such 
works,  proiK>8als  for  the  construction  of  such  works,  and  the  constitution  of  a 
trust  for  maintaining,  administering,  and  extending  such  works. 

32.  Any  such  proposal  shall  contain — 

(a)  A  description  of  the  purpose  for  which  it  is  proposed  to  constitute  the 
trust. 

(h)  A  plan  and  description  of  the  works,  and  of  the  land,  whether  covered 
with  water  or  not  proposed  to  be  taken  or  acquired  for  the  purposes  of  such 
works,  and  of  their  cost  or  estimated  cost. 

(c)  The  rate  of  interest,  which  shall  not  exceed  4  per  cent  per  annum, 
and  shall  be  paid  by  the  trust  on  the  actual  cost  or  on  the  estimated  cost,  plus 
10  i)er  cent,  whichever  is  the  lesser  sum. 

id)  The  charges  to  be  paid  by  the  tru.<5t  for  water  to  be  supplied  by  the 
Crown,  and  the  conditions  of  such  supply. 

(e)  The  maximum  rate  which  may  be  assessed  by  the  trust 

(/)  A  description  of  the  trust  district. 

(g)  The  number  of  trustees,  being  either  three  or  five. 

(h)  The  number  of  years  within  which  the  cost  of  the  work  shall  be  ex- 
tinguished by  a  sinking  fund. 

88.  (1)  If,  within  eight  weeks  after  such  notification,  a  petition  is  presented 
to  the  minister,  signed  by  at  least  one-third  in  number  of  the  occupiers  of  Crown 
land,  including  homestead  selectors,  conditional  lessees,  and  settiement  lesseeii 
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and  owners  of  other  land  within  the  proposed  trust  district,  objecting  to  the 
proposal,  he  shall  refer  the  proposal  to  the  board  for  Inquiry  and  report. 

(2)  For  the  purpose  of  any  such  inquiry  the  board  shall  have  the  power  to 
subpoena  witnesses  and  take  evidence  on  oath. 

(3)  Every  person  who,  when  required  by  the  board,  attends  as  a  witness 
shall  be  allowed  such  expenses  as  would  be  allowed  to  a  witness  attending  on 
subpoena  on  the  trial  of  an  action  in  the  district  court,  and,  in  case  of  dispute 
as  to  the  amount  to  be  allowed,  the  same  shall  be  referred  to  the  registrar  of 
the  nearest  district  court,  who,  on  request  under  the  hand  of  the  chairman  of 
the  board,  shall  ascertain  and  certify  the  proper  amount  of  such  expenses. 

34.  (1)  If  within  the  said  period  no  such  petition  is  received,  or  if  the 
board  reports  in  favor  of  the  proposal,  with  or  without  modifications,  the 
governor  may  constitute  the  trust  with  such  modifications  of  the  proposal 
as  the  board  may  recommend,  or  where  no  reference  is  made  to  the  board  with 
such  modifications  as  the  minister  may  think  fit. 

(2)  The  constitution  of  the  trust  shall  be  notified  by  the  minister  in  the 
Gazette. 

35.  Upon  such  notification  the  conditions  of  the  proposal,  with  such  modifi- 
cations (if  any)  as  aforesaid,  shall  be  binding  on  the  trust  and  on  the  Crown, 
and  the  minister  may,  out  of  the  funds  raised  under  this  part,  or  out  of  the 
revenue  account  or  the  loan  account  of  the  public-works  fund,  carry  out  the 
works  described  in  the  proposal. 

36.  (1)  The  minister  may  notify  proposals  for  the  constitution  of  a  trust 
In  resi)ect  of  any  work  constructed  and  completed  by  him  before  or  at  the 
commencement  of  the  act  No.  59,  1006,  i  nd  a  trust  may  be  constituted  in  respect 
of  the  same.  Thereupon  the  trust  shall  take  over  the  administration  and 
management  of  the  work,  and  the  provisions  of  this  part  shall  apply  thereto, 
and  the  inrerest  and  charges  payable  by  the  trust  shall  commence  to  run: 
Provided,  That  no  trust  shall  be  constituted  under  this  subsection  for  work 
in  respect  of  which  charges  are  payable  under  Part  II  or  Part  V  of  this  act, 
unless  with  the  consent  in  writing  of  the  persons — 

(a)  Who  constitute  a  two-thirds  majority  of  the  total  number  of  persons 
liable  for  such  charges ;  and 

(6)  Who  are  liable  for  two-thirds  In  amount  of  such  charges. 

(2)  On  the  constitution  of  a  trust  under  this  section  for  any  work  the  pro- 
visions of  this  or  any  act,  other  than  the  provisions  of  this  part,  shall  cease  to 
apply  thereto. 

37.  The  completion  of  any  works  in  respect  of  which  a  trust  is  constituted 
under  this  part  shall  be  notified  In  the  Gazette,  and  thereupon  the  trust  shall 
take  over  the  same,  and  the  administration  and  management  thereof,  upon  the 
terms  and  conditions  prescribed,  and  shall  exercise  all  the  powers  contained 
in  this  part  except  such  as  are  conferred  solely  upon  the  minister,  and  the 
Interest  and  charges  payable  by  the  trust  shall  commence  to  run:  Proi^idcd, 
That  the  cost  of  such  work  may  be  determined  by  the  minister,  and  notified  in 
the  Gazette,  at  any  time  after  the  work  has  been  completed  and  taken  over  as 
aforesaid;  and  this  proviso  shall  apply  whether  the  work  was  completed  before 
or  after  the  commencement  of  this  act. 

38.  Where  any  work  in  respect  of  which  a  trust  is  constituted  is,  in  the 
opinion  of  the  minister,  so  far  constructed  as  to  be  of  use  to  the  trust  that 
fact  may  be  notified  in  the  Gazette,  and  thereupon  the  trust  shall  take  over 
same,  and  the  administration  and  management  thereof,  upon  the  terms  and  con 
ditions  prescribed,  and  shall  exercise  all  the  powers  and  discharge  all  the 
duties  conferred  and  imposed  by  ihis  part  in  respect  of  works  completed  and 
taken  over  by  a  trust,  except  such  powers  as  are  conferred  solely  on  the 
minister. 

Division  3. — Alteration  of  boundaries  and  extension  of  icorks. 

39.  If  two-thirds  in  number  of  the  occupiers  of  Crown  lands,  including  home- 
stead selectors,  conditional  lessees,  and  settlement  lessees,  and  owners  of  other 
lands  within  any  area,  sign  and  forward  to  the  minister  a  petition  that  such 
aresi  be  included  in  a  trust  district,  the  minister  shall  refer  the  proposed  alter- 
ation to  the  board,  who,  after  giving  the  trust  an  opportunity  of  expressing 
their  opinion,  shall  report  to  the  minister  whether,  in  the  opinion  of  the  board, 
the  petition  ought  to  be  refused  or  granted,  with  or  without  modification, 
whereupon  the  minister  may,  by  notification  in  the  Gazette,  alter  the  boundaries 
of  such  district  accordingly,  or  may  refuse  the  petition. 
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40.  Where  the  minister  thinks  it  desirable  that  any  works  in  respect  of  which 
a  trust  is  constituted,  or  is  proposed  to  be  constituted,  should  be  constructed 
through  the  district  of  another  trust,  he  may,  on  or  after  the  constitution  of 
the  first-mentioned  trust,  and  on  giving  notice  to  the  last-mentioned  trust,  con- 
struct such  works  and  amend  the  boundaries  of  the  respective  districts  so  as 
to  include  the  said  works  and  such  lands  adjacent  thereto  as  he  may  think  de- 
sirable in  the  district  of  the  trust  for  which  the  works  have  been  or  are  pro- 
posed  to  be  constructed.  Such,  amendment  of  boundaries  shall  be  notified  in 
the  Gazette. 

41.  If  the  trustees,  by  request  in  writing,  desire  the  minister  to  improve  or 
extend  any  works  under  their  charge  or  increase  the  quantity  of  water  supplied, 
the  minister  may  prepare  an  estimate  of  the  cost  of  the  proposed  work  and  the 
interest  thereon  payable  by  the  trust,  and  a  statement  of  the  additional  charge 
to  be  paid  by  the  trust  in  respect  of  the  Increase  of  the  quantity  of  water  sup- 
plied.   Such  estimate  and  statement  shall  be  supplied  to  the  trustees. 

Upon  the  receipt  from  the  trustees  of  an  intimation  that  the  estimate  and 
statement  have  been  approved  by  a  special  general  meeting  of  the  voters  in  the 
trust,  of  which  not  less  than  14  days*  notice  shall  be  given  in  the  prescribed 
manner,  the  minister  may  proceed  with  the  construction  of  the  proposed  work, 
or  may  Increase  the  quantity  of  water  supplied. 

On  the  completion  of  the  work,  or  upon  the  Increase  of  the  quantity  of  water, 
a  notification  shall  be  sent  to  the  trustees,  and  shall  be  published  In  the  Gazette, 
directing  that,  with  the  governor's  approval,  the  interest  on  the  cost  of  such 
work  and  the  charges  for  the  increase  of  water  supplied  shall  be  paid  by  the 
trust. 

Such  Interest  and  charges  shtill  commence  to  run  from  the  date  of  such  notifi- 
cation, and  such  interest  shall  be  calculated  on  a  sum  not  exceeding  the  esti- 
mated cost,  plus  10  per  cent. 

Division  4. — Appointment  and  election  of  trust eea, 

42.  (1)  After  the  constitution  of  the  trust,  but  before  the  completion  of  the 
works  (if  any)  proposed  to  be  constructed,  the  minister  shall,  by  notice  in  the 
Gazette,  appoint  trustees  and  direct  the  first  election  of  trustees  in  pursuance 
of  this  part 

(2)  Where  the  trust  district  consists  wholly  of  land  acquired  under  the 
Closer  settlement  act,  1901,  or  any  act  amending  the  same,  or  unoccupied 
Crown  lands,  all  the  trustees  shall  be  appointed  by  the  minister,  and  shall, 
subject  to  the  provisions  of  this  part  hold  office  until  half  the  land  in  the  dis- 
trict is  occupied  by  persons  who  are  liable  to  pay  rates  to  the  trust. 

Thereafter,  and  in  other  cases  where  the  number  of  the  trustees  is  three,  one 
shall  be  appointed  by  the  minister  and  two  shall  be  elected ;  but  where  the  num- 
ber of  the  trustees  is  five,  two  shall  be  appointed  by  the  minister  and  the  rest 
shall  be  elected:  Provided,  That  where  the  trust  district  is  in  the  western 
division  the  western  lands  board  shall  be  sole  trustees  In  lieu  of  the  trustee  or 
trustees  hereinbefore  mentioned. 

43.  Elected  trustees  shall  be  elected  for  three  years,  and  shall  hold  office 
until  their  successors  are  elected. 

44.  For  the  purpose  of  the  first  election  of  trustees  the  minister  shall  pre- 
pare a  roll  of  voters,  placing  on  the  roll  the  names  of  the  persons  who,  In  his 
opinion,  will  be  liable  to  pay  rates  to  the  trust,  and  the  persons  whose  names  are 
on  such  roll,  and  no  others,  shall  be  qualified  to  vote  at  the  first  election :  Pro- 
vided, That  when  any  such  person  is  not  a  resident  in  the  trust  district  but 
the  property  in  respect  of  which  he  would,  in  tlie  opinion  of  the  minister,  be 
liable  to  pay  rates  to  the  trust  is  administered  under  a  power  of  attorney  by  a 
person  so  resident,  the  name  of  the  last-mentioned  person  shall  be  placed  on 
the  roll  in  lieu  of  the  name  of  the  first-mentioned  person. 

45.  For  the  purpose  of  any  subsequent  election  of  trustee  a  roll  of  voter*, 
containing  the  names  of  the  persons  who  are  liable  to  pay  rates  to  the  trust, 
shall  be  prepared  by  the  trustees,  and  revised  In  the  prescribed  manner  by  the 
|)ollce  magistrate  having  Jurisdiction  in  the  district  before  whom  any  person 
aggrieved  by  the  omission  or  additon  of  the  name  of  any  person  may  appear 
and  be  heard,  and  the  persons  whose  names  are  on  such  roll,  and  no  others, 
shall  be  entitled  to  vote  at  any  such  election :  Provided,  That  where  any  such 
person  Is  not  a  resident  in  the  trust  district,  but  the  property  in  respect  of 
which  he  is  liable  to  pay  rates  to  the  trust  Is  administered  under  a  power  of 
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attorney  by  a  person  so  resident,  the  name  of  the  last-mentioned  person  shall 
be  placed  on  the  roll  in  lieu  of  the  name  of  the  first-mentioned  person. 

46.  Persons  on  the  roll  shall  be  entitled  to  vote  in  manner  following,  that  Is 
to  say: 

(a)  In  the  case  of  a  trust  placed  in  charge  of  drainage  work  or  irrigation 
works,  or  works  for  the  prevention  of  floods  or  the  control  of  flood  waters,  the 
occupier  of  an  area  of  land  not  exceeding  50  acres  shall  be  entitled  to  one  vote ; 
of  an  area  exceeding  60  acres,  but  not  exceeding  300  acres,  to  two  votes ;  and  of 
an  area  exceeding  300  acres,  to  three  votes. 

C&)  In  the  case  of  a  trust  in  charge  of  water  supplies  for  domestic  and  stock 
purposes,  the  occupier  of  an  area  of  land  not  exceeding  2,000  acres  shall  have 
one  vote;  the  occupier  of  more  than  2,000  acres,  but  not  more  than  10,000  acres 
two  votes ;  and  the  occupier  of  more  than  10,000  acres,  three  votes. 

(2)  For  the  purpose  of  this  section  a  person  on  the  roll  as  administering  a 
property  under  a  power  of  attorney  shall  be  deemed  the  occupier  of  the  area  of 
land  included  in  such  property. 

47.  Any  person  entitled  to  vote  at  the  election  of  trustees  may  be  elected  as 
trustee.  But  no  person  who  has  been  convicted  of  any  criminal  offense  shall 
be  capable  of  being  appointed  or  elected  or  to  act  as  a  trustee,  and  where  a 
trustee  becomes  incapable  as  aforesaid  his  office  shall  become  vacant. 

48.  In  the  first  election  of  trustees  the  minister  shall  appoint  a  returning 
officer,  and  may,  for  any  succeeding  election,  appoint  a  returning  officer,  or 
delegate  this  power  to  the  trustees. 

49.  The  minister  shall  appoint  ttie  date  of  any  election  and  the  polling  places, 
and  shall  notify  the  same  In  the  Gazette  and  a  local  newspaper. 

50.  The  mode  of  election  of  trustees  shall  be  as  prescribed. 

51.  Any  vacancy  caused  by  the  death,  resignation,  or  incapacity  of  a  trustee 
shall  be  filled  by  appointment  or  election,  as  the  case  may  be. 

Division  6. — Powers  and  duties  of  trustees. 

52.  The  trustees  shall  be  charged  with  the  duty  of  maintaining  and  ad* 
ministering  the  works  of  water  supply,  water  conservation,  irrigation,  and 
drainage,  and  for  the  prevention  of  floods  and  the  control  of  flood  waters,  men- 
tioned in  the  notification  constituting  the  trust,  or  thereafter  constructed  within 
the  trust  district 

53.  Trustees  shall  have  the  following  dutfes  and  powers: 

(a)  They  shall  maintain  in  a  state  of  efficiency  the  works  under  their 
charge. 

(&)  They  shall  fix  and  levy  rates  to  provide  for  the  maintenance  and  manage- 
ment of  such  works,  and  for  Interest,  charges,  and  sinking  fund. 

(c)  They  shall  keep  proper  accounts  of  all  moneys  received  and  paid. 

(d)  They  shall  pay  to  the  treasury,  at  such  times  ns  may  be  fixed  by  the 
minister,  the  interest  and  charges  payable  by  them,  and  make  due  provision 
for  a  sinking  fund,  and  all  sums  received  on  account  of  any  such  sinking  fund 
shall  be  carried  by  the  treasurer  to  a  special  account,  to  be  entitled  **  The  water 
and  drainage  loan  redemption  fund,"  and  all  other  sums  to  the  consolidated 
revenue  fund. 

(6)  They  may  appoint,  with  the  sanction  of  the  minister,  such  officers  or 
servants  as  may  be  required. 

54.  In  the  exercise  and  discharge  of  their  powers  and  duties  the  trustees, 
by  themselves  or  their  officers,  may  enter  any  land  within  the  trust  district 
and  make  any  inspection  or  survey  they  may  deem  necessary,  and  effect  repairs 
or  alterations  to  any  works,  but  in  so  doing  shall  avoid,  as  far  as  practicable, 
causing  any  loss,  injury,  or  damage.  They  shall  not  be  responsible  for  any 
loss,  ii^ury,  or  damnge  caused  by  them,  unless  claim  in  writing  be  made  within 
three  months  thereafter. 

55.  (1)  For  the  purpose  of  providing  money  for  exercising  their  powers  and 
performing  their  duties  under  this  part,  the  trustees  may  fix  and  levy  rates 
upon  the  whole  of  the  lands  within  the  trust  district  as  follows: 

(a)  In  connection  with  the  supply  of  water  for  stock  purposes,  a  rate  per 
acre  of  the  land  benefited  by  the  works  shall  be  fixed,  and  the  rate  may  vary 
In  proportion  to  the  benefit  received  as  aforesaid.  When  water  Is  supplied 
down  a  natural  channel,  a  rate  per  mile  of  the  lands  benefited  as  aforesaid, 
measured  according  to  the  frontage  to  the  channel,  may  be  fixed,  and  the  rate 
may  vary  In  proportion  to  the  benefit  received. 
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(ft)  In  connection  with  the  supply  of  water  for  domestic  purposes,  a  rate 
for  each  separate  tenement  in  the  trust  district  shall  be  fixed,  and  the  rate 
may  vary  In  proportion  to  the  benefit  received. 

(c)  In  the  case  of  drainage,  or  works  for  the  prevention  of  fioods  or  the  con- 
trol of  flood  waters,  a  rate  per  acre  of  the  land  benefited  by  the  worlcs  shall 
be  fixed;  and  this  rate  may  vary  according  to  the  distance  of  the  land  from 
drains  or  works  for  the  prevention  of  fioods  or  the  control  of  flood  waters,  and 
in  proportion  to  the  benefit  received  as  aforesaid. 

id)  In  the  case  of  irrigation,  a  rate  per  acre  on  the  whole  of  the  irrigable 
land  within  the  trust  district  shall  be  levied,  whereupon  the  ratepayer  shall  be 
entitled  to  a  proportion  of  the  water  to  be  fixed  by  the  trustees,  either  by 
measure  or  according  to  the  area  irrigated,  or  which.  In  the  opinion  of  the 
trustees,  should  be  irrigated. 

(e)  In  all  cases,  not  otherwise  in  this  section  provided  for,  a  rate  per  acre 
of  the  land  benefited,  directly  or  indirectly,  by  the  works  shall  be  fixed  yearly, 
and  shall,  as  far  as  practicable,  be  in  proportion  to  the  benefit  received  as 
aforesaid. 

(/)  In  the  case  of  a  supply  for  more  than  one  purpose,  separate  rates  may 
be  fixed,  calculated  on  the  basis  set  out  for  each  such  purpose. 

(2)  All  such  rates  shall  be  payable  by  the  occupiers  of  the  lands. 

(3)  Any  occupier  aggrieved  by  the  amount  at  which  he  is  rated  may  ai^eal 
to  the  police  magistrate  having  Jurisdiction  in  the  district,  who  shall  hear  and 
determine  the  matter  and  may  confirm  or  vary  such  amount 

(4)  If  in  any  such  appeal  the  police  magistrate  reduces  the  amount  at  whidi 
the  appellant  is  rated,  he  shall  increase  the  other  ratings  of  the  trust  in  such 
amounts  ns  he  thinks  Just  where  he  considers  such  course  necessary  in  order  to 
secure  that  the  total  amount  to  be  received  by  the  trust  for  rates  shall  not  be 
diminished  by  such  reduction. 

66.  The  trustees  shall  have  power  to  sell  water  by  measure  to  any  ratepayer 
in  addition  to  the  quantity  to  which  he  is  entitled  by  payment  of  rates. 

57.  When  a  trust  under  this  part  has  any  surplus  water  which  is  not  required 
for  the  purpose  for  which  the  trust  was  constituted,  the  trust  may  sell  such 
water,  by  measure  or  otherwise,  to  any  ratepayer  for  any  other  purpose. 

58.  The  trustees  shall  submit  to  the  minister  once  every  year  and  at  such 
other  times  as  the  minister  may  direct  an  audited  statement  of  the  accounts 
of  the  trust.  The  minister  may,  if  in  his  opinion  such  audited  statement  is 
defective  or  unsatisfactory,  appoint  an  auditor  to  prepare  a  proper  statement  of 
accounts,  nt  the  cost  of  the  trust. 

Division  6. — Various  other  powers, 

59.  In  the  event  of  any  delay  in  the  election  of  trustees  or  in  the  event  of 
any  default  by  trustees  in  the  discharge  of  their  duties  under  this  part  or 
the  regulations  made  thereunder  (a)  the  minister  may  assume  all  or  any  of 
the  powers  by  this  part  conferred  on  trustees;  and  (ft)  the  governor  may, 
if  in  his  opinion  sufficient  cause  exists,  dissolve  a  trust,  remove  from  ofllce 
trustees,  and  appoint  and  direct  the  election  of  other  trustees,  or  ai^x>int  a 
manager  of  the  affairs  of  a  trust. 

00.  The  minister,  by  himself  or  his  officers,  may  at  any  time  enter  any  part  of 
a  trust  district  and  make  an  inspection  or  survey  of  the  works  in  charge  of 
the  trust  and  may  Inspect  the  records  and  accounts  of  the  trustees. 

If  upon  such  inspection  the  minister  is  of  opinion  that  any  of  such  works 
are  not  kept  in  repair  and  efficient  working  order  he  may  cause  such  repairs  as 
he  may  think  necessary'  to  be  made  at  the  cost  of  the  trust,  and  for  the  purpose 
of  effecting  such  repairs  he  shall  have  the  powers  of  the  trustees. 

61.  (1)  The  minister  or  trustees  for  the  purposes  of  this  part  may  construct 
and  maintain  and  repair  any  conduit  through  any  land,  street,  or  road. 

Any  ratepayer  of  a  trust  may,  with  the  approval  of  the  trustees,  for  the 
purpose  of  draining  his  land,  cut  and  make  and  maintain  and  repair  drains 
through  any  adjacent  or  neighboring  land : 

(2)  Provided^  That  the  trustees  or  ratepayer  shall  make  full  compensation 
for  any  damage  occasioned  by  cutting  and  making  such  drains;  and  such 
compensation,  estimated  at  one-fifth  part  above  the  value  of  the  property 
affected,  shall  be  assessed  by  the  board,  and  when  so  assessed  shall  be  recover* 
able  in  any  court  of  competent  Jurisdiction. 

62.  On  notice,  in  the  prescribed  form  and  under  the  hand  of  the  minister, 
being  served  (a)  personally  or  by  post  on  the  owner  or  occupier  or  person  lo 
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apparoit  occupation  of  any  land  through  which  it  is  proposed  to  construct  a 
channel  or  embankment  under  the  authority  of  this  part;  or  (&)  if  the  land 
is  unoccupied,  on  the  owner;  or  (c)  if  the  owner  is  out  of  the  State  or  can  not 
be  found*  by  posting  a  copy  of  the  notice  on  some  conspicuous  part  of  the  land, 
the  minister,  by  his  officers  and  servants,  may  commence  and  complete  such 
channel  or  embankment  through  such  land  so  as  approximately  to  follow  the 
directlcm  as  set  out  or  described  in  the  notice  with  such  variations  as  may  be 
authorised  under  the  provisions  of  this  part 

63.  For  the  purpose  of  the  construction  or  the  maintenance  and  repair  of 
any  channel  or  embankment  proposed  to  be  constructed  or  constructed  under 
the  authority  of  this  part  or  to  which  this  part  applies  the  minister  or  a  trust 
having  the  control  of  or  carrying  out  such  construction,  maintenance,  or  repair 
shall  be  deemed  to  have  had  and  shall  have  power  at  any  time  to  enter  any 
land  within  16^  feet  on  either  side  of  the  center  line  of  a  distributing  channel, 
or  site  for  the  Siime,  or  within  lines  distant  66  feet  from  the  top  of  each  bank 
of  a  water  conservation  or  drainage  channel  or  site  for  the  »ime  or  any  land 
being  an  embankment  or  site  for  the  same  and  use  such  land  for  the  said  pur- 
poses notwithstanding  that  no  easement  or  right  so  to  enter  or  use  such  land 
may  have  been  granted  or  acquired. 

64.  No  compensation  shall  be  payable  or  shall  be  deemed  to  hnve  been  pay- 
able for  the  exercise  of  any  powers  conferred -by  the  two  Inst  preceding  sec- 
tions: Provided,  That  where,  after  the  28th  day  .of  December,  1U()6,  any  such 
power  is  or  has  been  exercised  with  respect  to  land  ciiitivated  or  hnving  build- 
ings thereon  or  being  within  population  boundaries  compensation  shall  be  pay- 
able, the  amount  of  which  shall  be  determined  by  two  arbitrators  appointed, 
respectively,  by  the  minister  and  by  the  person  owning  the  land  or  buildings 
and  by  an  umpire  appointed  by  such  arbitrators  unless  otherwise  agreed  by  and 
t>etween  the  minister  and  the  said  person.  The  provisions  of  the  arbitration 
act,  1902,  shall  apply  to  any  such  arbitration. 

65.  (1)  For  the  purposes  of  this  act,  the  minister,  or  any  person  authorized 
by  him,  may  enter  any  land  and  take  levels  and  umke  surveys  and  marks,  and 
fix  pegs  and  stakes,  and  Inspect  any  artesian  wells,  and  works  in  connection 
therewith,  and  measure  and  take  the  pressure  of  such  wells. 

(2)  Any  person  hindering  him  in  the  exercise  of  such  iK)wer  shall  be  liable 
to  a  penalty  not  exceeding  £20. 

(3)  Any  person  who  removes,  injures,  or  interferes  with  any  marks  made, 
or  pegs  or  stakes  fixed  as  aforesaid,  shall  l>e  liable  to  a  penalty  not  exceed- 
ing £50. 

Division  7. — Certain  works  not  administered  hy  trusts. 

66.  The  minister  may,  subject  to  the  provisions  of  the  public  works  act,  1900. 
carry  out  a  "  State  work  "  under  the  said  act  out  of  the  funds  raised  under  this 
part,  and  may  maintain  and  administer  and,  subject  as  aforesaid,  extend  the 
same  as  he  thinks  fit. 

67.  (1)  Where  the  estimated  cost  does  not  exceed  £5.000  the  minister  may,  out 
of  the  funds  raised  under  this  part,  carry  out  any  works  of  water  conservation 
that  he  deems  desirable,  and  maintain  and  administer  the  same:  Provided, 
That  the  minister  shall,  before  carrying  out  any  such  work,  refer  the  proposal 
to  the  board  and  obtain  their  report  thereon. 

(2)  No  charge  shall  be  made  for  any  water  supplied  to  traveling  stock  from 
such  works  when  situated  at  or  near  any  public  highway. 

68.  The  minister  maiy,  out  of  the  funds  raised  under  this  part,  or  out  of  the 
revenue  account,  or  the  loan  account  of  the  public  works  fund,  carry  out  any 
work  which  he  is  authorized  to  carry  out  under  the  public  watering  places  act, 
1900,  or  under  Part  IV  of  this  act. 

Division  8. — Loans. 

69.  (1)  The  governor  may  raise,  in  the  year  3912,  and  in  each  of  the  next 
four  succeeding  years,  by  the  issue  of  debentures  or  the  issue  of  inscribed 
stock,  secured  upon  the  consolidated  revenue  fund  of  this  State,  and  bearing 
interest  at  a  rate  not  exceeding  4  per  cent  per  annum,  a  sum  not  exceeding 
£200,000,  for  the  purpose  of  carrying  out  works  of  water  supply,  water  con- 
^rvation  or  irrigation,  or  of  drainage,  or  for  the  prevention  of  floods  or  the 
control  of  flood  waters. 
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(2)  The  loans  so  authorized  may  be  negotiated  wholly  or  in  part  in  the  form 
of  debentures  or  Inscribed  stock,  in  the  State  or  In  London,  at  such  times  and 
for  such  amounts  as  may  be  directed  by  the  governor. 

(3)  Any  stock  issued  within  the  State  under  this  part  shall  be  styled  '*  New 
South  Wales  funded  stock,"  and  shall,  if  sold  otherwise  than  by  tender,  be 
purchasable  at  the  treasury  upon  any  lawful  day. 

(4)  The  provisions  of  the  funded  stock  act  of  1892,  relating  to  the  method  of 
inscription  and  transfer  of  stock,  and  the  regulations  under  such  act,  and  the 
forms  prescribed  in  the  said  regulations,  are  hereby  declared  to  be  applicable 
to,  and  shall  be  followed  and  used,  mutatis  mutandis,  in  connection  with  stock 
Issued  within  the  State  under  the  provisions  of  this  part. 

(5)  In  respect  to  any  stock  issued  in  London  under  the  provisions  of  this  act 
the  governor  may  m&ke  regulations,  not  being  inconsistent  with  the  provisions 
<of  the  inscribed  stock  act  of  1883,  for  carrying  this  act  Into  effect,  and  such 
regulations  shall  be  published  in  the  Gazette  and  laid  before  Parliament  within 
14  days  of  the  publication  thereof,  if  Parliament  be  then  sitting,  and  if  Par- 
liament be  not  sitting,  then  within  14  days  of  the  commencement  of  the  next 
session  thereof. 

(6)  All  moneys  borrowed  under  this  act  shall  be  paid  to  the  treasurer,  and 
shall  be  by  him  carried  to  and  form  part  of  the  general  loan  account,  and  be 
appropriated  and  applied,  as  required,  to  the  works  and  services  hereinbefore 
specified,  or  to  any  other  duJiy  authorized  loan  services,  in  terms  of  the  audit 
act,  1902. 

(7)  Debentures  or  stock  sold  or  issued  under  this  act  are  hereby  declared  to 
be  for  all  purposes  Government  securities;  and  all  corporations  and  other  per- 
sons whatsoever  shall  have  power  to  invest  in  the  purchase,  of  such  debentures 
Hnd  stock  any  property  held  by  them,  whether  as  trustees  or  otherwise,  which 
they  are  not  expressly  forbidden  to  Invest  in  Government  stock  or  securities, 
without  on  that  account  being  liable  as  for  a  breach  of  trust  or  incurring  any 
liability  whatsoever,  provided  that  such  investment  is  in  other  respects  reason- 
able and  proper. 

Division  9. — Miscellaneoua, 

70.  (1)  If  any  work,  other  than  a  State  work,  which  the  minister  is  author- 
ized by  this  part  to  carry  out  interferes  with  any  rights  under  any  license 
granted  b(y  the  Crown  under  this  act  or  any  other  act  the  minister  shall  give 
the  holder  of  such  license  the  following  notice  of  his  Intention  to  carry  out  such 
work — that  is  to  say  (a)  where  the  unexpired  term  of  the  license  does  not 
exceed  five  years,  six  months'  notice;  (h)  where  the  imexpired  term  of  the 
license  exceeds  five  years,  twelve  months'  notice. 

(2)  Such  work  shall  not  be  carried  out  until  after  the  expiration  of  the 
period  expressed  in  such  notice. 

71.  Any  person  who  (a)  obstructs  the  trustees  or  their  officers  or  servants 
acting  under  this  part  of  the  regulations  or  by-laws  made  thereunder;  or  (b) 
interferes  with  works  in  charge  of  the  trustees;  or  (c)  destroys,  injures,  or 
obliterates  any  mark  or  level  fixed  by  the  trustees  or  their  officers;  or  (d) 
uses  water  from  the  works  of  the  trust  otherwise  than  in  the  manner  and  at 
the  times  prescribed;  or  (e)  obstructs  the  fiow  of  or  pollutes  any  water  under 
the  control  of  a  trust;  or  (/)  commits  any  breach  of  the  provisions  of  this 
part  shall  be  liable  to  a  penalty  not  exceeding  £20,  and  in  the  case  of  a  con- 
tinuing offense  to  a  penalty  not  exceeding  £5  per  day  whilst  the  offense  con- 
tinues, and  shall  also  be  liable  to  be  sued  by  the  trustees  or  by  any  person  for 
compensation  on  accoimt  of  loss  or  damage  caused  by  his  offense. 

72.  All  rates  and  all  charges  Imposed  by  or  under  this  part,  or  the  regula- 
tions or  by-laws  made  thereunder,  may  be  recovered  in  any  court  of  compet^it 
jurisdiction. 

73.  Every  work,  other  than  a  State  work,  which  the  minister  is  authorized 
by  this  part  to  carry  out  shall  be  carried  out  under  the  public  works  act,  1900, 
and  all  the  powers  and  provisions  of  the  said  act  relating  to  authorized  works 
shall  be  applicable  to  such  work,  and  for  all  purposes  of  the  said  act  such 
work  shall  be  deemed  to  be  an  "  authorized  work,"  and  the  minister  shall  be 
deemed  a  "  constructing  authority  "  within  the  meaning  of  the  said  act. 

74.  (1)  The  governor  may  make  regulations  for  carrying  out  the  provisions 
of  this  part,  and  in  particular  for  (a)  the  election  of  trustees  and  the  making 
and  revision  of  the  rolls  of  voters  and  the  mode  of  voting;  (ft)  the  election 
by  the  trustees  of  a  chairman;   (c)  the  intervals  within  which  meetings  of 
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trustees  must  be  held;  (d)  the  procedure  at  such  meetings;  (e)  the  appoint- 
ment, payment,  and  dismissal  of  officers  and  servants;  (/)  the  fixing  and 
notifying  of  rates;  (g)  the  hearing  of  appeals;  (h)  the  collection  and  recovery 
of  rates  and  charging  the  same  on  lands  in  respect  of  which  they  are  payable ; 
(i)  the  keeping  of  the  accounts  of  trustees;  (i)  regulating  the  payment  to  the 
Crown  of  Interest  and  charges  by  the  trust;  (k)  regulating  the  proceeds  of 
the  board;  (2)  regulating  special  meetings  of  voters  of  a  trust  in  pursuance  of 
this  net;  (m)  imposing  any  penalty  not  exceeding  £20  for  any  breach  of  the 
regulations. 

(2)  Such  regulations  shall  be  published  in  the  Gazette. 

75.  (1)  The  trustees  may,  subject  to  the  approval  of  the  governor,  make  by- 
laws prescribing  the  duties  of  their  officers  and  servants;  for  regulating  the 
supply  of  water  from  and  the  use  of  the  works  of  the  trust;  prescribing  the 
duties  of  persons  as  to  the  maintenance,  clearing,  cleansing,  and  repair  of  the 
works  of  the  trust;  Imposing  any  penalty  not  exceeding  £10  for  any  breach  of 
the  by-laws. 

(2)  Such  by-laws  shall  have  effect  when  approved  by  the  governor  and 
published  in  the  Gazette. 

All  such  regulations  and  by-laws  shall  be  laid  before  both  houses  of  Par- 
liament within  14  days  after  the  making  thereof.  If  Parliament  is  then  in 
session,  and  if  not,  then  within  14  days  after  the  commencement  of  the  next 
ensuing  session. 

PAST  IV — DRAINAGE  PBOMOTION. 

Division  1 — Preliminary. 

76.  In  this  part,  unless  the  context  or  subject  matter  otherwise  indicates  or 
requires — 

"Drain"  means  any  drain,  channel,  watercourse,  or  other  artificial  outlet 
for  the  purpose  of  draining  any  land  into  any  waters. 

**  Flood  "  means  any  flood,  flush,  fresh,  watershed,  fall,  tide,  or  other  cause 
of  a  rise  in  the  level  of  any  waters  above  the  bottom  of  any  drain. 

**  Minister  "  means  the  minister  for  lands. 

"  Owner  "  means  the  owner,  including  the  Crown,  for  the  time  being  of  any 
land,  for  any  freehold  estate,  or  any  leasehold  estate,  whether  such  owner  is 
or  is  not  in  actual  occupation  or  the  agent  of  such  owner. 

"Tenant"  means  the  person  in  actual  occupation  of  any  land,  not  being 
the  owner. 

"Union"  means  "drainage  union"  constituted  under  this  part  or  under 
any  act  hereby  repealed. 

"Waters"  means  any  river,  creek,  stream,  lagoon,  lake,  or  other  running 
or  standing  waters,  the  level  of  which  is  liable  to  variation,  and  the  sea  where 
the  tide  ebbs  and  flows. 

Division  2. — Drainage  unions  and  hoards  of  directors. 

77.  Whenever  any  tract  of  land  is  so  circumstanced  that  from  any  permanent 
or  occasional  cause  considerable  quantities  of  water  accumulate,  and,  for  the 
default  of  sufficient  natural  or  artificial  drainage,  lie  thereon  to  the  injury  of 
buch  land,  any  owner  or  owners  thereof  may  present  a  petition  to  the  governor 
under  his  hand — (a)  describing  as  accurately  as  may  be  the"  land  so  under 
water,  or  liable  to  be  under  water,  and  the  locality  and  boundaries  thereof;  (ft) 
stating  therein  (I)  the  facts  as  they  exist;  (ii)  the  nature  and  cause  of  the 
accumulations;  (ill)  the  name  and  description  of  every  other  owner  of  such 
tract,  including  the  Crown;  and  (iv)  the  number  of  acres  held  by  such  owners 
respectively;  and  (c)  praying  that  all  owners  of  such  tract,  except  the  Crown, 
may  be  constituted  a  union — ^by  some  name  to  be  specified — for  the  purpose  of 
compulsory  drainage  and  contribution  under  this  part. 

78.  Upon  receipt  of  any  such  petition  the  governor  may  publish  the  same  In 

the  Gazette. 

79.  Before  the  issuing  of  the  proclamation  hereinafter  mentioned — 

(1)  If  any  other  owners  of  such  tract  of  land,  not  including  the  Crown,  being 
not  less  than  one-fifth  in  number  of  holdings,  present  a  counterpetition  to  the 
governor,  showing  reasonable  objections  to  constituting  such  union,  or  If  for 
any  other  reason  the  governor  thinks  fit,  he  may  employ  some*  competent  person — 
(a)  to  examine  such  tract  of  land  and  report  respecting  the  statements  con- 
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tained  in  botli  petitioDS,  and  the  sufficiency  of  the  reasons  alleged  in  the  latter ; 
(b)  to  make  a  survey  and  levels  If  deemed  necessary;  and  (c)  to  report  on  the 
best  mode  of  effecting  the  drainage  of  such  tract ;  and  the  person  so  employed 
shall  for  such  purposes  have  full  power  to  enter  upon  any  land  within  the 
limits  of  the  proposed  union. 

(2)  In  the  event  of  an  examination,  report,  and  survey  being  deemed  neces- 
sary to  be  made,  and  before  the  same  are  made,  the  original  petitioner  shall 
pay  into  the  State  treasury,  to  the  account  of  a  separate  fund,  to  be  called  the 
**  Drainage  union  of  A  or  B  fund,**  such  sum  as  is,  in  the  opinion  of  the  chief 
surveyor,  sufficient  to  reimburse  all  expenses  likely  to  be  incurred  by  the  (Jov- 
emment  In  the  matter,  and  out  of  which  separate  fund  sufficient  funds  may 
for  that  purpose  be  from  time  to  time  drawn  and  transferred  to  the  con- 
solidated revenue  fund  by  warrant  of  the  governor:  Provided,  That  if  the 
prayer  of  the  original  petition  is  refused,  the  money  so  paid  by  such  petitioner, 
or  the  balance  thereof,  shall  be  returned  to  him. 

80.  (1)  After  the  lapse  of  two  months  from  the  day  of  the  publication  of  the 
original  petition  the  governor  may,  if  he  does  not  refuse  the  petition,  publish 
in  the  Gazette  a  proclamation  declaring  the  then  owners  of  such  tract  of  land 
and  their  successors,  owners  for  the  time  being,  the  Crown  excepted,  to  be  a 
"drainage  union"  for  the  purpose  of  draining  and  keeping  drained  the  said 
tract  of  land.' 

(2)  By  virtue  of  such  proclamation,  all  such  owners,  and  other  owners  for 
the  time  being,  except  the  Crown,  shall  become  and  be  a  drainage  union  for 
such  purpose  only,  and  compellable  by  mandamus  at  the  instance  of  ay  one  or 
more  of  such  owners,  or  of  the  Crown  if  holding  land  within  the  tract,  or  of 
any  person  interested  in  the  land  or  any  part  thereof,  to  drain,  and  from  time 
to  time  thereafter  to  keep  drained,  such  land  accordingly. 

81.  (1)  A  board  of  directors  of  such  union,  not  fewer  In  number  than  three 
nor  more  than  seven,  and  two  auditors,  shall  be  annually  elected  by  a  majority 
of  the  votes  of  members  present  at  a  general  meeting,  duly  convened  by  notice 
published  by  the  minister  in  the  Gazette  and  In  the  nearest  local  newspaper: 
Provided,  That,  if  the  Crown  holds  lands  within  such  union,  the  governor  shall 
be  entitled  to  appoint  one  of  such  directors. 

(2)  The  directors  shall  from  time  to  time,  under  such  by-laws  as  may  be 
made  by  virtue  of  this  act,  choose  oue  of  themselves  to  be  chairman,  and  shall, 
as  a  board,  mantige  all  the  affairs  of  such  union. 

82.  At  a  like  general  meeting  by-laws  may  be  made,  not  inconsistent  with  this 
act,  jHid  such  by-laws,  when  conflrmed  by  the  governor  and  published  in  the 
Gazette,  sliall  have  the  force  of  law. 

83.  (1)  In  voting  at  any  such  meeting  for  electing  directors  or  maldng  by- 
laws, every  members  of  such  union  shall  be  entitled  to  one  or  more  votes  arccord- 
ing  to  the  assessed  increased  value  to  accrue  to  the  several  holdings  as  afore- 
said, that  is  to  say:  If  such  increased  vnlue  amounts  to. less  than  £50,  the 
member  shall  be  entitled  to  one  vote;  if  f50  and  below  £100,  two  votes;  if  £100 
and  below  £50,  three  votes ;  if  £250  and  below  £500,  four  votes ;  and  If  £500  and 
upward,  five  votes. 

(2)  Every  voter  shall,  before  voting,  make  and  subscribe  a  declaration  in  the 
terms  of  Schedule  III  hereto,  before  some  justice  of  the  peace. 

84.  (1)  The  board  of  directors  may  appoint  such  officers  and  servants  as 
they  deem  necessary,  and  may,  in  the  name  of  their  chairman,  make  valid  con- 
tracts and  sue  and  be  sued  on  behalf  of  the  union. 

(2)  Every  director,  and  also  every  other  officer  of  the  union  shall,  before 
entering  upon  business,  make  and  subscribe  before  a  Justice  a  declaration  in 
the  terms  of  schedule  IV  hereto. 

85.  Notwithstanding  the  provisions  contained  in  this  part,  every  member  of 
the  said  drainage  union  whose  rates  are  fully  paid  shall  be  ^titled  to  vote  at 
any  election  of  the  board  of  directors  of  such  union. 

Division  8. — Rates, 

86.  A  sworn  appraiser  shall  be  appointed  by  the  governor,  to  be  remunerated 
according  to  a  scale  of  fees  fixed  by  the  governor  and  published  in  the  Gazette, 
for  the  purpose  of  assessing  the  Increased  value  to  accrue  to  the  several  hold- 
ings, including  those  of  the  Crown,  by  reason  of  drainage  under  this  part. 

87.  (1)  If  any  owner  objects  to  such  mode  of  assessment  in  writing  addressed 
to  the  minister,  the  registrar  of  the  nearest  district  court  shall,  by  direction  of 
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the  minister,  summon  a  Jury  of  10  persons,  not  being  members  of  sucb  nnlon, 
5  of  whom  shall  be  chosen  by  lot,  and  who  shall,  on  a  day  to  be  fixed  by  the 
district  court  judge,  under  his  direction,  assess  such  increased  value,  and  the 
verdict  of  the  majority  of  such  jury  shall  be  final,  and  the  cost  of  such  mode  of 
assessment  shall  be  borne  by  such  owner. 

(2)  The  contributions  toward  the  expenses  of  the  Government,  and  alsn 
the  general  contributions  of  the  members  of  the  union  and  of  the  Grown,  if  n 
holder,  toward  the  expenses  of  such  drainage,  and  also  the  proportions  of  vot€v> 
hereinafter  mentioned  shall  be  apportioned  according  to  such  increased  valu^. 

88.  (1)  The  board  of  directors  of  every  union  shall,  within  three  monthp 
after  Section  to  office,  and  at  a  corresponding  period  In  every  subsequent  year, 
cause  an  estimate  to  be  made  of  the  probable  amount  which  will  be  required  for 
the  current  year,  commencing  on  the  1st  day  of  January  and  ending  on  the 
Slst  day  of  December,  toward  making,  clearing,  and  keeping  open  drains  by 
sufficient  means,  including  steam  engines  where  found  to  be  requisite,  lii 
upholding- embankments  and  in  doing  other  necessary  works  for  the  purpose  of 
fully  carrying  out  this  part,  and  shall  raise  the  amount  so  estimated  by  an 
assessment  not  exceeding  £10  per  cent  on  the  increased  vjilue  accruing  to  the 
several  holdings,  including  those  of  the  Crown,  from  such  works. 

(2)  The  occupier  of  the  lands  assessed  shall  primarily  pay  the  rates  herein- 
after mentioned :  Provided,  That  if  there  is  no  sufficient  provision  in  the  lease, 
or  in  some  other  written  Instrument  with  reference  thereto,  the  tenant  may 
recover  from  his  landlord  a  fair  proportion  of  such  rates,  to  be  settled  by  arbi- 
tration In  case  of  dispute. 

89.  (1)  In  each  and  every  year  there  shall  be  paid  by  every  person,  including 
the  Crown,  holding  land  within  the  union,  and  toward  the  revenues  of  such 
union,  for  every  portion  of  land  so  held,  n  rate  not  exceeding  £20  per  cent 
of  the  Increased  annual  value  thereof,  to  be  settled  as  herein  mentioned,  and 
all  such  rates  for  the  first  year  shall  be  paid  Into  the  hands  of  the  chairman  of 
the  board  of  directors  within  two  months  after  notice  In  writing  signed  by  him, 
and  for  every  succeeding  year  in  such  time  and  manner  as  may  be  required  by 
any  by-law  made  under  this  part.  * 

(2)  In  default  of  payment  of  such  rates,  or  of  such  amended  rates  as  may  be 
determined  or.  appeal  as  hereinafter  provided,  such  rates,  or  amended  rates, 
may  be  le\ied  by  warrant  under  the  hand  of  such  chairman  by  distress  and 
sale  of  the  goods  and  chattels  of  the  person  by  whom  the  same  are  due,  and 
in  the  event  of  such  goods  and  chattels  not  being  found  of  sufficient  value  to 
satisfy  such  rates,  or  amended  rates,  then  by  sale  of  the  land,  or  a  sufficient 
portion  thereof:  Provided,  That  the  surplus,  if  any,  shall  be  repaid  to  the 
owner  of  such  goods  and  chattels  or  land. 

(3)  If  any  person  rated  under  the  provisions  of  this  part  falls  to  pay  any 
rate  due  from  him  for  the  space  of  30  days  after  demand  thereof  made  In 
writing,  signed  by  the  chairman  or  any  director  for  the  time  being  of  any  union, 
or  by  a  collector  duly  authorized  in  that  behalf  by  any  drainage  union,  or  after 
publication  In  some  newspaper  circulating  in  the  neighborhood  of  a  notice  re- 
quiring such  payment  to  be  made,  any  such  drainage  union  may,,  at  their  dis- 
cretion, withhold  or  abandon  proceedings  by  distress  and  sale,  as  provided  In 
the  preceding  subsection',  and  may,  after  default  as  aforesaid,  or  in  the  absence 
of  any  or  a  sufficient  distress,  recover  the  amount  of  rates  due  from  the  person 
rated  for  the  same  in  a  summary  way  before  two  justices,  and  the  same  when 
recovered  shall  be  paid  over  to  the  union  interested  toward  its  revenue. 

00.  Any  person  aggrieved  by  the  amount  of  any  such  rate  may  appeal  against 
the  same  to  the  nearest  petty  sessions,  which  court  shall  have  poWer  to  hear  and 
determine  the  same  and  to  award  such  relief  in  the  premises  as  the  justice  of 
the  case  may  require,  and  the  decision  thereof  shall  be  final :  Provided,  That  the 
appellant  shall  give  notice  In  writing  under  his  hand  to  the  chairman  of  his 
Intention  to  appeal  seven  days,  at  least,  before  the  holding  of  the  court  for 
hearing  such  appeal:  Provided  also.  That  no  justice,  being  a  member  of  the 
union,  Interested  In  such  appeal,  shall  adjudicate  therein. 

91.  All  complaints  or  other  legal  proceedings  for  the  recovery  of  any  rates 
as  aforesaid,  or  for  any  noncompliance  with  or  any  breach  of  this  part,  or  of 
any  by-laws  made  thereunder,  may  be  laid  and  taken  by  the  chairman  of,  or 
any  other  officer  appointed  by,  any  union  In  that  behalf,  and  any  such  chair- 
man or  officer  may  appear  and  represent  any  union  at  the  hearing  of  snc^  com- 
plaints or  other  legal  proceedings. 


560  APPENDIX. 

Division  4. — ArWratian, 

92.  Whenever  It  becomes  necessary,  under  the  provisions  of  this  part,  to 
proceed  by  arbitration,  the  arbitrators  and  umpire  shall  be  appointed,  and 
the  arbitration  shall  be  conducted  in  manner  following: — 

(1)  Where  the  Crown  is  a  party,  the  minister  and  the  other  party  may  con- 
cur in  the  appointment  of  a  single  arbitrator,  and  failing  such  concurrence^  then 
on  the  request  of  the  minister  or  such  other  party,  after  appointing  an  aii>l- 
trator  in  writing  under  his  hand  in  the  form  of  Schedule  V  hereto,  such  other 
party  or  the  minister,  as  the  case  may  be,  shall  also  in  like  manner  appoint  an 
arbitrator. 

(2)  Where  the  Crown  is  not  a  party,  the  parties  to  the  dispute  may  concur 
in  the  appointment  of  a  single  arbitrator,  and  failing  such  concurrence,  after 
either  party  shall  in  lil<e  manner  have  appointed  an  arbitrator,  the  other  party 
shall,  at  his  request  also  in  like  manner,  appoint  an  arbitrator. 

(3)  All  appointments  of  arbitrators  shall  be  delivered  to  the'  respective 
arbitrators,  and  shall  be  attached  to  the  award  when  made,  and  shall  be 
deemed  to  be  a  submission  to  arbitration. 

(4)  Any  submission  to  arbitration  may,  on  the  application  of  either  party, 
be  made  a  rule  of  the  supreme  court  or  of  the  district  court  of  the  district. 

(5)  Every  request  to  appoint  an  arbitrator  shall  be  in  the  form  of  Schedule 
VI  hereto,  and  if  within  60  days  after  the  same  has  been  duly  served,  together 
with  a  copy  of  the  first  appointment,  the  party  served  fails  to  appoint  an  arbi- 
trator, the  arbitrator  so  first  appointed  shall  be  deemed  to  be  appointed  by  and 
shall  act  as  a  single  arbitrator  on  behalf  of  both  parties. 

(6)  No  appointment  of  an  arbitrator  shall  be  revoked  without  the  consent 
of  both  parties  to  the  arbitration,  nor  shall  the  death  of  any  party  operate  as 
a  revocation. 

(7)  Every  award  made  in  the  form  or  to  the  effect  of  Schedule  VII  hereto, 
and  signed  by  the  single  arbitrator,  or  by  both  arbitrators,  or  by  the  umpire^ 
as  the  case  may  be,  shall  be  final  and  conclusive  and  binding  upon  all  parties 
to  or  interests  in  the  arbitration  for  all  intents  and  purpose& 

(8)  If  before  the  making  of  the  award  any  arbitrator  dies  or  refuses  or 
becomes  incapable  to  act,  the  party  by  whom  he  was  appointed  may  appoint 
in  writing  under  his  hand,  in  the  form  of  Schedule  V  hereto,  another  person 
in  his  stead,  and  if  he  fails  so  to  do  for  30  days  after  request  in  writing,  in 
that  behalf  from  the  other  arbitrators,  such  other  arbitrator  may  proceed  ez 
parte  and  make  his  award  as  single  arbitrator  for  both  parties. 

(9)  Every  arbitrator  becoming  a  single  arbitrator  in  any  manner  afore- 
said, shall  have  the  same  powers  and  authorities  as  are  by  this  part  vested 
in  any  arbitrator  appointed  to  be  single  arbitrator  with  the  concurrence  of 
both  the  parties. 

(10)  If  a  single  arbitrator  dies,  or  refuses  or  becomes  incapable  to  act, 
before  the  making  of  his  award,  or  fails  to  make  his  award  wltliin  60  days 
after  his  appointment,  or  within  such  extended  time  (if  any)  not  exceeding  90 
days  as  has  been  duly  fixed  by  him  for  that  purpose  by  indorsement  on  his 
appointment  in  the  form  of  Schedule  VIII  hereto,  the  matters  referred  to  him 
shall  be  again  referred  to  arbitration,  under  the  provisions  of  this  part,  as  if 
no  former  reference  had  been  made. 

(11)  If  there  is  more  than  one  arbitrator  the  arbitrators  shall,  before  they 
enter  upon  the  reference,  appoint  an  umpire  by  indorsement  on  each  of  their 
appointments  under  their  hnnds  in  the  form  of  Schedule  IX  hereto,  and  if  the 
person  appointed  to  be  umpire  dies,  or  refuses  or  becomes  incapable  to  act,  the 
arbitrators  shall  forthwith  appoint  in  like  manner  another  person  in  his  stead, 
and  in  case  the  arbitrators  neglect  or  refuse  to  appoint  an  umpire  for  30  days 
after  the  date  on  which  the  last  of  them  was  appointed,  an  umpire  may  be 
appointed  by  the  minister. 

(12)  If  arbitrators  fail  to  make  their  award  within  60  days  after  the  day 
on  which  the  last  of  them  was  appointed,  or  within  such  extended  time  (If 
any),  not  exceeding  30  days,  as  has  been  fixed  by  them  for  that  purfiose  by 
indorsement  as  aforesaid,  the  matters  shall  be  determined  by  the  umpire,  and 
the  provisions  of  this  part  with  respect  to  the  time  for  making  an  award,  nnd 
with  respect  to  extending  the  same  In  the  case  of  a  single  aiHbitrator,  shall 
apply  to  any  umpirage  save  and  except  that  such  time  shall  commence  and  be 
computed  from  the  date  of  the  matters  being  referred  to  the  umpire. 

(13)  Any  arbitrator  or  umpire  appointed  by  virtue  of  this  part  may  reqaire 
the  production  of  such  documents  in  the  possession  or  power  of  either  party 
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ab  he  thinks  necessary  for  determining  the  matters  referred,  and  may  examine 
any  persons,  including  the  parties,  as  witnesses,  on  oath. 

(14)  All  costs  of  and  consequent  upon  the  reference  shall  be  In  the  discretion 
of  the  arbitrator,  nrbltrators,  or  umpire,  «s  the  case  may  be:  Providedy  That 
where  no  special  agreement  is  made  beforehand  by  the  parties,  the  charge  of 
each  arbitrator  or  of  the  umpire  shall  not  in  any  case  exceed  £1. 

(15)  Before  any  arbitrator  or  umpire  enters  upon  the  reference,  he  shall 
make  and  subscribe  before  a  Justice  a  declaration  in  the  form  of  Schedule  X 
hereto. 

(16)  Every  such  declaration  shall  be  annexed  to  the  award,  and  any  arbi- 
trator or  umpire  who  in  such  declaration  falsely  states  that  he  is  not  so  Inter- 
ested, or  who  willfully  acts  contrary  to  such  declaration,  shall  be  guilty  of  a 
misdemeanor. 

(17)  No  appointment  or  award  shall  be  set  aside  for  irregularity  or  error 
in  matter  of  form. 

(18)  Every  award  shall  be  in  writing  and  in  duplicate,  and  shall  be  trans- 
mitted by  the  arbitrator,  arbitnitors,  or  umpire  to  each  party  or  the  agent  of 
each  party,  and  where  the  Crown  is  a  party,  to  the  minister,  and  the  minister 
shall  deposit  the  same  in  his  office. 

Division  5. — Miscellaneous. 

d3.  Every  union  shall,  within  one  year  after  its  establishment,  publish  in  the^ 
Gazette  a  plan  of  the  drainage  contemplated  within  the  limits  of  such  union, 
showing  accurately  the  position  and  direction,  width,  depth,  and  other  material 
particulars  of  such  drainage,  and  distinguishing  the  parts  (if  any)  then  com- 
pleted, and  shall  cause  tracings  of  such  plan  to  be  lodged  with  the  chief  sur- 
veyor, to  be  recorded  by  him  for  public  reference  at  convenient  hours,  and  a 
like  tracing  to  be  lodged  for  like  reference  with  the  registrar  of  the  district 
court  of  the  district 

Such  union  shall  thereafter,  in  every  successive  half-year,  publish  and  trans- 
mit in  like  manner  like  plans  and  tracings  as  to  all  then  intended  additional 
drainage. 

94.  No  alteration  affecting  any  navigable  water  shall  be  made  without  the 
sanction  of  the  governor. 

95.  Every  union  shall  also,  once  in  every  halt  year  at  equal  intervals  of 
time,  publish  twice  in  the  Gazette  a  correct  debtor  and  creditor  account,  cer- 
tified under  the  hand  of  their  chairman  and  by  the  auditors,  of  all  receipts 
and  payments  under  this  part  for  the  last  half  year;  and  if  the  Crown  is  a 
holder  of  lands  within  the  union,  shall  transmit  the  same  to  the  minister.  -. 

96.  All  members  of  every  union,  and,  if  the  Crown  is  a  holder  of  lands  within 
the  union,  the  minister  or  any  person  duly  authorized  by  him,  may  at  all 
reasonable  times  examine  any  drain  constructed  by  the  union :  Provided,  That 
If  any  damage  or  Injury  to  any  property  is  done  by  or  by  reason  of  such  ex- 
amination, the  party  causing  such  damage  or  Injury  shall  be  answerable  for 
the  same. 

97.  Every  union  may  borrow,  by  mortgage  or  otherwise,  on  the  credit  of 
any  property  or  revenue  belonging  thereto,  for  or  toward  or  incidental  to  the 
making  or  completing  of  any  such  drains  or  any  works  within  the  purposes  of 
this  part,  any  money  not  exceeding  the  estimated  revenue  of  such  union  for 
five  years:  Provided,  That  no  money  shall  be  so  borrowed  Tfithout  the  sanction 
of  the  governor. 

98.  No  action  or  other  proceeding,  whether  civil  or  criminal,  shall  be  com- 
menced by  any  union  against  any  person  under  this  part  after  the  expiration 
of  12  months  from  the  day  on  which  the  cause  of  such  action  or  proceeding 
arose:  Provided,  That  when  such  person  is  absent  from  the  State  service  of 
any  notice  or  process  in  any  civil  proceeding  against  such  person  may  be  made 
upon  the  land  in  like  manner  as  in  cases  of  ejectment. 

99.  On  the  receipt  of  a  petition,  under  the  hand  of  not  less  than  one-third 
part  of  the  members  of  any  union  in  number  and  value  of  holdings,  and  after 
publication  of  such  petition  in  the  Gazette  and  at  least  one  local  newspaper  for 
two  months,  and  no  sufficient  cause  against  it  shown  by  other  such  members 
more  in  number  and  greater  in  value,  the  governor  may  dissolve  such  union, 
if  then  free  from  all  debt  as  aforesaid,  from  and  after  a  day  to  be  named  in  a 
proclamation  published  In  like  manner,  and  the  union  shall  be  so  dissolved 
accordins^y. 
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100.  Any  owner  who  cuts  or  makes  any  drain  the  bottom  of  which  at  Its 
openlni^  into  any  waters  is  so  low  as  to  injure  or  endanger  any  other  projierty, 
and  omits  to  construct  and  fix  in  and  to  every  such  drain  a  floodgate  sufficient 
when  closed  to  prevent  the  flow  from  such  waters  through  such  drain  of  any 
water  over  or  upon  the  land  of  any  other  owner,  shall  be  liable  to  a  penalty 
not  exceeding  £100,  and  to  a  further  penalty  not  exceeding  £20  for  every  we^ 
after  the  imposition  of  the  first  penal^  during  which  he  fails  to  construct  such 
floodgate. 

101.  (1)  Whenever  any  drain  cut  for  the  beneflt  and  at  the  exp^ise  of  two 
or  more  owners,  but  not  b^ng  within  a  union  in  terms  of  this  part,  in  the 
opinion  of  any  such  owner  requires  cleansing  or  repair  so  as  to  render  it 
effective,  such  owner  may  give  written  notice  to  each  of  the  other  owners 
requiring  them  to  take  measures  for  such  cleansing  and  repair. 

(2)  After  the  expiration  of  14  days  from  the  service  of  such  notice  the 
owner  serving  the  said  notice,  failing  the  agreement  of  all  the  owners,  or  the 
owners  consenting,  if  any  other  owner  consents,  may  enter  upon  any  lands 
through  which  such  drain  passes  and  may  cause  such  cleansing  and  repairs  to 
be  effected. 

(3)  The  owners  declining  to  effect  such  clennslug  and  repairs,  or  failing  to 
consent  to  the  same,  shall  be  liable  to  their  ratable  share  of  the  cost  of  such 
cleansing  and  repairs,  to  be  determined  and  recovered  in  a  summary  way  before 
any  court  of  petty  sessions  if  such  court  is  satisfied  that  such  cleansing  and 
repair  were  necessary. 

102.  Nothing  herein  shall  affect  any  remedy  at  law  by  which  the  Crown  or 
any  person  may  ^recover  compensation  In  damages  for  any  loss  or  injury  to  any 
land,  stock,  crops,  or  other  property  by  reastni  of  any  breach  or  neglect  by  the 
Crown  or  any  other  person  of  any  provision  of  this  part 

103.  Whosoever  wilfully  injures  or  damages  any  drain,  floodgate,  or  other 
work  connected  with  drainage  under  this  part,  or  wilfully  trespasses  upon, 
damages,  or  injures  any  property  luider  color  or  pretense  of  carrying  out  this 
part  sliall,  in  addition  to  any  lldbillty  at  law  to  compensate  for  such  trespass, 
damage,  or  injury  be  liable  for  every  such  offense  to  a  penalty  not  exceeding  £20 
nor  less  than  £1. 

104.  (1)  Any  union  or  any  owner  of  land  may,  for  the  purpose  of  draining 
land  under  this  part,  make  and  cut  drains  through  any  adjacent  or  neighboring 
land  into  any  waters. 

(2)  Such  union  or  owner  constructing  such  drain  shall  be  liable  at  law  to 
make  full  compensation  for  any  damage  thereby  occasioned  to  the  proprietor 
of  such  adjacent  or  neighboring  land,  and  be  subject  to  all  other  the  provisions 
of  this  part  in  respect  of  drains. 

(8)  The  amount  of  such  conu)ensation  shall  be  settled  by  arbitration  under 
this  part. 

(4)  Such  compensation  shall  be  estimated  at  one-flfth  part  above  the  value 
of  the  property  affected  at  the  time  such  loss  or  damage  accrues. 

PART    V. — ARTESIAN    WELLS. 

Division  1. — Interpretation  and  general, 

105.  In  this  part — 

"Artesian  well "  includes  an  artesian  well  from  which  the  water  does  not 
flow  naturally,  but  has  to  be  raised  by  pumping  or  other  artificial  means;  and 
"  Minister  "  means  minister  for  public  works. 

106.  Any  work  constructed  under  the  authority  of  the  artesian  wells  act 
1897,  or  any  act  amending  the  same,  shall  be  deemed  to  have  been  constructed 
under  this  part. 

Division  2. — Construction  and  charges, 

107.  (1)  The  governor  may  notify  in  the  Gazette  any  proposal  for  the  con- 
struction by  the  Crown  of  any  artesian  well,  and  for  the  conservation  and  sup- 
ply of  the  water  flowing  from  such  well,  together  with  an  estimate  of  the  cost  of 
the  same. 

(2)  After  such  notiflcation  the  minister  may  refer  any  such  proposal  to  the 
land  board  for  the  land  district  within  which  the  proposed  work  would  be  situ- 
ate, or  to  a  land  board  for  a  land  district  adjacent  thereto ;  and  such  land  board 
shall  thereupon  forward  a  report  to  the  minister  describing  the  land  whidi,  b) 
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the  opinion  of  the  board,  would  be  benefited  by  v^ater  from  the  proposed  well, 
and  ^ould  be  included  in  any  district  to  be  constituted  in  respect  of  the  said 
work. 

(3)  Upon  receipt  of  such  report  the  minister  may,  by  notification  in  the  Ga- 
zette, declare  the  land  so  described  to  be  a  district  within  which  the  charges  in 
the  next  following  section  mentioned  may  be  levied. 

(4)  If,  after  such  last-mentioned  notification,  a  petition  in  fayor  of  the  pro- 
posal of  the  minister  is  presented  to  the  land  board  signed  by  persons — (a)  who 
constitute  a  two- thirds  majority  of  the  total  number  of  those  owning  or  occupy- 
ing, or  being  mortgagees,  of  land  within  the  district;  and  (&)  who  own  or 
occupy  or  are  mortgagees  of  an  area  exceeding  two-thirds  cf  the  total  area 
within  the  district,  the  board  may  report  to  the  minister  recommending  that  the 
proposal  1  be  carried  out. 

(5)  Thirty  days  after  the  receipt  of  a  report  to  that  effect  the  minister  may 
c«irry  out  the  work  with  funds  legally  available  for  the  purpose:  Provided,  That 
if  an  appeal  to  the  land  appeal  court  affecting  the  same  is  pending,  carry- 
ing out  of  the  work  shall  be  stayed  until  the  appeal  is  decided. 

108.  (1)  On  the  completion  of  a  work  constructed  under  the  preceding  sec- 
tion, the  minister  may  diiect  the  land  board  to  assess  the  charges  to  be  paid 
by  each  occupier  of  land  within  the  district  notified  as  aforesaid. 

(2)  Such  charges  shall  not  exceed  the  yearly  value  to  each  occupier  of  the 
direct  benefit  accruing  to  his  land  from  the  construction  of  the  well  and  from 
the  supply  to  the  said  land  of  water  from  the  well,  deduction  being  made  for 
the  probable  cost  of  the  maintenance  of  the  channels  and  works  as  hereinafter 
provided. 

(3)  The  total  of  such  charges  shall  not  exceed  £6  per  centum  of  the  cost 
to  the  Crown  of  the  construction  of  the  work. 

(4)  On  the  petition  of  persons  liable  in  the  aggregate  to  pay  one-quarter 
of  the  total  amount  of  the  charges,  or  at  the  request  of  the  minister,  the  land 
board  shall  make  a  fresh  assessment  of  the  charges  to  be  paid. 

109.  If  the  occupiers,  owners,  or  mortgagees  of  any  lands  in  writing  re- 
quest the  minister  to  construct  an  artesian  well  for  the  purpose  of  sui)i)lying 
water  to  their  lauds,  and  consent  to  pay  any  charges  which  may  be  levied  in 
respect  of  the  same,  the  minister  yiay,  if  he  approves  of  the  request,  con- 
struct the  well  and  such  channels  and  other  works  for  the  supply  of  the  water 
as  he  may  think  fit,  with  funds  legally  available  for  the  puviwse. 

110.  (1)  On  the  completion  of  a  work  constructed  under  the  preceding  sec- 
tion, the  minister  may  direct  the  land  board  of  the  bnid  district  within  which 
the  work  Is  situate  to  assess  the  charges  to  be  i)aid  by  each  occupier  of  any 
of  the  said  lands. 

(2)  Such  charges  shall  not  exceed  the  yearly  value  of  each  occupier  of  the 
direct  benefit  accruing  to  his  land  from  the  construction  of  the  well,  and 
from  the  supply  to  the  said  land  of  water  from  the  well,  deduction  being  made 
for  the  probable  cost  of  the  maintenance  of  the  channels  and  works  as  here- 
inafter provided. 

(3)  The  total  of  such  charges  shtiU  not  exceed  £0  per  centum  of  the  cost 
to  the  Crown  of  the  construction  of  the  work. 

(4)  On  the  petition  of  persons  liable  in  the  aggregate  to  pay  one-half  of 
the  total  amount  of  the  charges,  or  at  the  request  of  the  minister,  the  land 
board  shall  make  a  fresh  aFsessment  of  charges  to  be  paid. 

111.  On  the  receipt  of  a  petition  in  writing  by  the  occupiers,  owners,  or 
mortgagees  of  any  land  situate  in  the  neighborhood  of  an  artesian  well  con- 
structed under  this  part,  and  in  respect  of  which  charges  are  payable  under 
this  part,  and  on  obtaining  the  consent  in  writing  of  the  persons  who — 

(a)  Constitute  a  two-thirds  majority  of  the  total  number  of  those  liable  to 
pay  charges  as  aforesaid;  and 

(6)  'yvho  occupy  an  area  exceeding  two-thirds  of  the  total  area  In  respect 
of  which  those  charges  are  payable,  the  minister  may,  by  notice  In  the  Gazette, 
extend  the  supply  of  water  from  the  well  to  the  lands  of  the  first  mentlone4 
occupiers,  owners,  and  mortgagees — 

Charges  shall  be  assessed  and  paid  \xx  respect  of  Sjuch  lands  under  this  part. 

Division  3. — Licenses, 

112.  (1)  No  artesian  well  shall  be  commenced  or  be  enlarged*  deepened,  or 
^  altered  to  increase  the  flow  of  water  therefrom,  unless  (a)  in  pursuance 
of  ^  license  under  this  part;  or  (&)  in  pursuance  of  a  written  contract,  signed 
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before  the  29th  d:»y  of  December,  1906,  and  lodged  with  tl .  minister  within 
14  days  after  such  date;  (c)  in  compliance  with  conditions  imposed  in  an 
Improvement  lease  granted  before  such  date,  and  if  notice  of  such  lease  Is 
given  to  the  minister  within  14  days  after  such  date;  or  {d)  where  the  well 
is  to  be  sunk,  oilarged,  deepened,  or  altered  by  the  Crown. 

(2)  If  any  person  contravenes  the  provisions  of  this  section,  the  said  person, 
and  tlie  owner  of  the  well  in  respect  of  which  the  contravention  has  occurred^ 
shall,  on  conviction,  be  liable  to  a  penalty  not  exceeding  £100,  and  a  further 
penalty  of  £5  for  each  day  during  which  the  contravention  continues  after 
such  conviction. 

113.  (1)  Applicatoon  for  a  license  for  any  new  artesian  well,  or  for  en- 
larging, deepening,  or  altering  any  existing  well,  shall  be  made  to  the  under 
scribed  plans  and  descriptions,  together  with  a  statement  of  the  purposes  for 
which  it  is  proposed  to  utilize  the  water. 

(2)  On  application  being  so  made,  the  minister  shall  cause  to  be  advertised, 
once  in  the  Gazette  and  once  in  a  public  newspaper  circulating  in  the  neigh- 
borhood where  the  well  or  the  site  for  the  well  is  situate,  a  notice  of  the 
receipt  of  tiie  application,  stating  that  on  a  day  therein  named,  and  at  a  place 
therein  named  within  the  land  district  in  which  the  well  or  the  site  thereof  is 
situate,  a  public  imiuiry  will  be  held  as  to  the  desrabiUty  of  granting  the 
application. 

114.  (1)  The  inquiry  shall  be  held  by  the  board,  or  by  some  person  au- 
thorized by  the  board,  and  approved  by  the  minister.  The  board  shall  report 
in  writing  to  the  minister  upon  the  inquiry. 

(2)  All  persons  whose  interests  appear  to  be  affected  by  the  granting  of 
the  application  shall  be  permitted  to  attend  at  the  inquiry,  and  be  heard  In 
support  of,  or  In  opposition  to,  the  granting  of  the  application. 

115.  If  the  board  reports  In  favor  of  the  issuing  of  a  license,  the  same  shall 
be  notified  by  the  minister  In  the  Gazette,  and  the  minister  shall,  after  the 
expiration  of  30  days  from  such  notification,  issue  a  license  to  the  applicant 
In  the  prescribed  form,  subject  to  such  terms,  limitations,  and  conditions,  if 
any,  as  may  be  recommended  in  such  report,  and  to  such  conditions  as  he 
thinks  fit:  Provided^  That  before  granting  a  license  the  minister  may  require 
such  alterations  to  be  made  in  or  in  conn^tion  with  the  work,  or  in  the  plans 
and  specifications  of  the  same,  as  may  be  recommended  by  the  said  report, 
or  as  he  may  think  fit. 

116.  The  license,  if  granted,  shall  be  granted  for  a  period  not  exceeding  28 
years,  and  shall  (subject  to  the  provisions  of  this  part  with  regard  to  the 
renewal  of  licenses,  and  subject  to  such  limitations  and  conditions  as  the 
minister  may  think  fit  to  make)  be  renewed  by  the  minister,  from  time  to  time, 
on  the  application  of  the  person  holding  the  license :  Provided,  That  no  renewal 
shall  be  for  a  longer  period  than  14  years. 

117.  A  license  shall  be  deemed  to  be  held  by  and  shall  operate  for  the  benefit 
of  the  lawful  occupier  for  the  time  being  of  the  land  whereon  the  well  is  sunk 
or  is  proposed  to  be  sunk. 

118.  During  the  time  that  a  license  under  this  part  Is  In  force  with  respect 
to  a  well,  no  alterations  other  than  repairs  or  alterations  necessary  for  Uie 
maintenance  of  the  well,  or  on  account  of  any  sudden  or  unforeseen  emergmcy» 
*shall  be  made  in  or  in  connecticm  with  the  well,  nor  shall  the  water  firom  tiie 
well  be  used  for  purposes  other  than  those  authorized  by  the  license. 

Any  person  who  contravenes  the  provisions  of  this  section,  or  contravenes 
or  fails  to  carry  out  any  condition  of  the  license,  shall  be  liable  to  a  penalty 
not  exceeding  £50,  and  a  further  penalty  of  £5  for  each  day  during  which  the 
contravention  continues  after  such  conviction ;  and  in  addition  to  the  imposition 
of  the  said  x>enalty,  the  license  may,  by  notice  In  the  Gazetie,  be  canceled: 
Provided,  That  the  holder  of  any  such  license  may,  during  the  currency  thereof, 
apply  for  an  amended  license  allowing  alterations  in  the  well,  and  any  such 
application  shall  be  dealt  with  as  herein  provided  in  respect  of  applications 
for  a  license  in  the  first  instance. 

Division  4. — Miscellaneous. 

119.  All  charges  and  expenses  payable  under  the  authority  of  this  part  shall 
be  a  charge  on  the  land  in  respect  of  which  they  were  payable. 

120.  (1)  It  shall  be  the  duty  of  each  occupier  of  any  of  the  lands  in  sections 
107  and  109  mentioned,  and  if  any  of  the  said  lands  should  at  any  time  be 
unoccupied  it  shall  be  the  duty  of  tiie  owner  thereof  to  maintain  in  good  repair 
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and  in  efficient  condition  such  channels  and  other  works  In  connection  there- 
with as  have  been  constructed  through  his  land;  and  any  occupier  or  owner 
who  fails  to  comply  with  the  provisions  of  this  subsection  shall  be  liable  to  a 
penalty  not  exceeding  £50. 

(2)  The  minister  or  any  person  appointed  by  him  in  that  behalf  may,  on 
being  informed  of  any  failure  by  an  occupier  or  owner  to  comply  with  the 
provisions  of  the  last  preceding  subsection,  require  the  occupier  or  owner,  by 
notice  in  writing  served  on  him,  to  effect  such  repairs  and  do  such  things  as 
he  may  consider  necessary  in  order  to  put  the  channel  in  an  efficient  condition. 
If  the  occupier  or  owner  for  one  week  after  receipt  of  the  notice  fails  or 
neglects  to  comply  therewith,  it  shall  be  lawful  for  the  minister  to  cause  such 
repairs  and  things  as  aforesaid  to  be  effected  and  done,  and  recover  from  the 
occupier  or  owner,  as  the  Case  may  be,  in  any  court  of  competent  Jurisdiction 
the  expenses  thereby  Incurred. 

121.  Any  person  who  willfully  cuts,  breaks,  or  destroys  or  damages,  with 
intent  to  destroy  or  render  less  useful,  any  work  constructed  under  the 
authority  of  this  pait,  shall  be  liable  for  ull  damage  and  loss  sustained  by  such 
act,  and  shall  be  in  addition  liable  to  be  fined  any  sum  not  exceeding  £100,  or 
to  be  imprisoned  for  any  term  not  exceeding  six  months. 

122.  Any  person  who  willfully  and  wrongly  obstructs  or  diverts  the  flow 
of  water  in  any  channel  constructed  under  the  authority  of  this  part  shall  be 
liable  to  a  penalty  not  exceeding  £50. 

128.  (1)  If  the  minister  is  of  opinion  that  the  water  from  any  artesian  well 
is  being  wastefully  or  improperly  used,  or  is  being  wasted,  he  may  direct  the 
partial  closing  of  such  well,  or  direct  such  other  precautions  to  be  taken  as  he 
may  deem  necessary  to  prevent  such  Improper  use  or  waste. 

(2)  Any  person  refusing  or  neglecting  to  carry  out  any  direction  given  by 
the  minister  under  this  section  shall  be  liable,  for  every  day  during  which  such 
refusal  or  neglect  contineus  after  such  direction  has  been  given,  to  a  penalty 
not  exceeding  £20,  and  in  addition  to  the  said  penalty,  any  license  issued  under 
this  part  in  respect  of  such  well  may,  by  notice  in  the  Gazette,  be  canceled. 

124.  (1)  For  the  purposes  of  this  part  the  minister  or  any  person  authorized 
by  him  may  enter  any  land  and  take  levels  and  make  surveys  and  marks  and 
fix  pegs  and  stakes  and  inspect  any  artesian  wells  and  works  in  connection 
therewith,  and  measure  and  take  the  pressure  of  such  wells. 

(2)  Any  person  hindering  him  in  the  exercise  of  such  powers  shall  be  liable 
to  a  penalty  not  exceeding  £20. 

(3)  Any  person  who  removes,  injures,  or  interferes  with  any  marks  made, 
or  p^s  or  stakes  fixed  as  aforesaid,  shall  be  liable  to  a  penalty  not  exceed- 
ing £50. 

125.  Charges  and  expenses  payable  under  and  penalties  imposed  by  this  part, 
or  by  any  regulations  made  thereunder,  may  be  recovered  before  a  police  or 
stipendiary  magistrate  or  any  two  Justices  in  petty  sessions. 

126.  Any  report,  recommendation,  or  decision  of  a  land  board  under  this  part 
shall  be  subject  to  an  appeal  or  reference  to  the  land  court  in  the  manner 
prescribed  by  the  Grown  lands  acts,  or  any  regulations  made  thereunder.  The 
decision  of  the  said  court  shall  be  final. 

127.  All  works  and  wells  constructed  iinder  the  authority  of  this  part  shall 
be  subject  to  the  provisions  of  the  public- works  act,  1900. 

12S.  All  charges  payable  under  this  part  shall  be  paid,  at  the  times  and  in 
the  manner  prescribed,  into  the  consolidated  revenue  fund. 
121).  (1)  The  governor  may  make  regulations — (a)  for  levying  and  collecting 

128.  All  charges  payable  under  this  part  shall  be  pnid,  nt  the  times  and  in 
supply  and  use  of  water  from  any  well  constructed  under  the  authority  of  this 
part;  (c)  prescribing  the  steps  to  be  taken  in  order  to  maintain  the  bores  and 
channels  in  good  repair  and  in  efficient  condltlpn;  (d)  prescribing  the  forms  of 
licenses  and  renewals  of  the  same;  and  (e)  for  carrying  out  the  provisions  of 
this  part;  and  may,  in  such  regulations,  impose  any  penalty  not  exceeding  £20 
for  any  breach  of  the  same,  or,  where  the  breach  is  a  continuing  one,  not  ex- 
ceeding £5  for  every  day  during  which  the  breach  continues. 

(2)  All  suth  regulations,  on  being  published  in  the  Gazette,  shall  have  thfr 
force  of  law,  and  shall,  within  14  days  thereafter,  be  laid  on  the  table  of  each 
house  of  Parliament,  if  Parliament  be  then  in  session ;  but,  if  not,  then  within 
14  days  after  the  next  meeting  of  Parliament. 
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No.  41, 1897 
Na  81, 1901 
No.  28, 1903 
No.  51, 1902 
No.  93,  1902 

No.  69, 1900 
No.  20, 1911 


Artesten  welb  act,  1807 

Draioage  promotion  act,  1901 

Drainage  promotion  act  amendxnant  act,  1902 

Water  rights  act,  1902 

Water  and  dndnAge  act,  1902 

Water  and  drainage  and  artesian  wells  ^amending)  aot,  1906 
Water  and  drainage  (amendment)  act,  1911 


The  whole. 
The  whole. 
The  whole. 
The  whole. 
The  unrepealed 

portion. 
The  whole. 
The  whole. 


Schedule  II. 

For  the  purpose  of  fixing  scales  of  fees,  works  shall  be  divided  by  the  min- 
ister into  the  following  classes : 

Clnss  I  consists  of  the  following  works  in  or  connected  with  rivers,  which,  in 
the  opinion  of  the  minister,  now  in  the  neighborhood  of  the  works  six  months 
or  longer  in  the  year,  on  an  average  being  taken  of  the  10  years  immediately 
preceding  the  making  of  the  application:  (a) Dams  and  weirs  for  sapplylng 
water  by  gravitation,  through  natural  or  artificial  channels,  for  irrigation  or 
other  purposes.  (6)  Artificial  channels  or  natural  channels  artificially 'Im- 
proved through  which,  without  the  aid  of  a  dam  or  weir,  water  is  or  may  be 
sui)p]led  by  gravitation,  for  irrigation  or  other  purposes. 

Class  II  consists  of  the  following  works  in  or  connected  with  rivers,  which, 
in  the  opinion  of  the  minister,  flow  in  the  neighborhood  of  the  works  less  than 
six  months  in  the  year,  on  an  average  being  taken  of  the  10  years  immediately 
preceding  the  making  of  the  application:  (a)  Dams  and  weirs  for  supplying 
water  by  gravitation,  through  natural  or  artificial  channels,  for  Irrigation  or 
other  inirposes.  (6)  Artificial  channels  or  natural  channels  artificially  im- 
proved through  which,  without  the  aid  of  a  dam  or  weir,  water  Is  or  may  be 
8Ui>plIed  by  gravitation  for  irrigation  or  other  purposes. 

Class  III.  Pumping  machinery  and  other  water-lifting  appliances  exclusive  of 
those  where  the  motive  iwwer  employed  does  not  exceed  1  horsepower. 

Clnss  IV.  Dams  and  weirs  for  storing  water  and  not  Included  In  Class  I  or 
Class  II. 

Class  V.  Floodgates  for  drainage  purposes  on  the  banks  of  rivers  or  lakes. 
and  artificial  channels  or  natural  channels  artificially  improved  emptying  or 
draining  into  a  river  or  lake. 


Fees  for  granting  or  renewing  licenses. 

The  following  license  fees  payable  on  the  granting  or  renewing  of  licenses  will 
In  each  case  cover  the  i)eriod  for  which  the  license  is  granted  or  renewed : 

Class  I.  The  license  fee  to  be  paid  in  respect  of  a  work  included  in  this  class 
f(hMll  be  calculated  as  follows:  The  minister,  or  some  iierson  authorized  by  him 
in  that  behalf,  shall  determine  the  amount  of  water  per  minute  which  can  be 
supplied  to  the  licensee  by  the  work,  and  the  fee  iiayable  Is  hereby  fixed  at  the 
rate  of  £2  for  every  750  gallons,  or  portion  of  750  gallons,  of  water  per  minute 
so  determined  as  nforesaid,  up  to  and  including  37,500  gallons  per  minute,  and 
for  water  which  can  be  supplied  as  aforesaid  above  that  amount,  at  the  rate 
of  £4  for  every  3,750  gallons  or  i)ortIon  thereof  per  minute. 

Class  II.  The  license  fee  to  be  paid  in  respect  of  a  work  included  in  this  class 
shall  be  calculated  as  follows:  The  amount  of  water  per  minute  which  can  be 
Bupplled  by  the  work  shall  be  determined  In  the  same  way  as  In  the  case  of 
works  Included  in  Clnss  I,  and  the  fee  payable  is  hereby  fixed  at  the  rate  of  £2 
for  every  1,500  gallons,  or  portion  of  1,500  gallons,  of  water  per  minnte  so  deter- 
mined as  aforesaid,  up  to  and  including  37,500  gallons  per  minute,  and  for  water 
Which  can  be  snpplled  above  that  amount  as  aforesaid,  at  the  rate  of  £2  for 
every  3,750  gallons  or  portion  thereof  per  minute. 

Class  III.  The  license  fee  to  be  paid  In  respect  of  a  work  included  In  this 
class  shall  be  as  follows: 

(a)  Where  the  motive  iiower  employed  or  to  be  employed. does  not  exceed  1 
horsepower  no  charge  for  a  license  shall  be  made. 


(b)  Wbere  the  pumping  machiiijery  or  other  water-tifting  appliance  can,  in 
the  opinion  of  the  minister,  be  used  to  obtain  water  from  a  rlyer  or  lake  for 
irrigation  or  other  purposes  for  a  period  of  at  least  six  months  annually  with- 
out the  aid  of  a  dam  or  weir,  the  license  fee  shall  be  the  same  as  in  Glass  I. 

(c)  Where  the  pumping  machinery  or  other  water-lifting  appliance  can,  in 
the  opinion  of  the  minister,  be  used  to  obtain  water  from  a  river  or  lake  for 
irrigation  or  other  purposes  for  a  period  of  less  than  six  months  annually  with- 
out the  aid  of  a  dam  or  w^r,  the  license  fee  shall  be  half  that  payable  under 
the  last  preceding  paragraph. 

id)  Where,  with  the  aid  of  a  dam  or  weir,  the  pumping  machinery  or  other 
water-lifting  appliance  will,  in  the  opinion  of  the  minister,  deliver  water  for 
irrigation  or  other  purposes  during  at  least  six  months  annually,  the  license  fee 
for  the  combined  works  shall  be  a  mean  between  the  fee  payable  under  Glass  I 
and  that  payable  under  Glass  II. 

(e)  Where,  with  the  aid  of  a  dam  or  weir,  the  pumping  machinery  or  other 
water-lifting  appliance  will,  In  the  opinion  of  the  minister,  deliver  water  for 
irrigation  or  other  purposes  for  a  period  of  less  than  six  months  annually,  the 
license  fee  for  the  combined  works  shall  be  half  that  payable  under  the  last 
preceding  paragraph. 

01098  IV, — ^The  license  fee  for  a  work  included  in  this  class  shall  be  £1. 

Class  V, — ^The  license  fee  for  a  work  Included  in  this  class  shall  be  £1. 


Schedule  III — Declaration  of  voter, 

I,  A  B,  do  hereby  solemnly  declare  that  I  am  the  owner  of  land,  as  described 

in  this  act,  to  the  value  of pounds,  and  a  member  of  the union 

for  drainage,  and  that  I  have  not  yet  voted  at  this  election. 


Schedule  IV — Declaration  of  officer. 

I,  A  B,  having  been  elected  director  (or  chairman  or  other  officer)  of  the 

board  of  directors  of  the union  for  drainage,  do  hereby  solemnly  declare 

that  I  will  duly  and  faithfully  fulfill  the  duties  of  that  office  to  the  best  of  my 
judgment  and  ability,  and  that  I  have  not  fraudulently  or  collusively  obtained 
the  said  office. 


Schedule  V — Appointment  of  arbitrators, 

I,  A  B  (or  minister  for  lands  on  behalf  of  the  Grown  If  a  party),  do  hereby 
appoint  E  F  to  be  one  of  two  arbitrators  under  the  water  act,  1912,  Part  IV, 
to  determine  In  the  mode  prescribed  by  that  act  the  matter  hereinafter  stated 
which  is  in  dispute  between  the  Grown  (or  myself)  and  G  D  (or  the  Grown). 
And  I  hereby  promise  and  agree  that  I  will  submit  to  and  be  bound  by  the 
award  In  writing  to  be  made  by  the  said  arbitrator -and  the  other  arbitrator 
appointed  by  the  said  G  D  (or  by  the  minister  for  lands  on  behalf  of  the 
Grown),  or  by  the  umpire  (if  any)  appointed  by  them. 

[State  precisely  the  question  to  be  determined.] 

Witness— 

[Signature.*] 


Schedule  VI — Request, 


[Date.] 


To  G  D  (or  the  minister  for  lands  in  case  of  Grown) : 

I,  A  B,  having,  by  the  instrument  of  which  I  annex  a  copy  h^eto,  duly 
appointed,  under  the  water  act,  1912.  Par  IV,  B  F  to  be  one  of  two  arbitrators 
to  determine  the  matter  of  dispute  set  forth  in  the  said  instrument,  do  hereby 

^  In  case  of  a  corporation  tliis  appointment  must  be  under  tbe  common  seal. 
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request  you  to  appoint  another  arbitrator  in  due  time,  as  under  the  said  act, 
in  default  thereof  the  said  E  F  will  act  as  single  arbitrator,  and  wllL  alone 
determine  and  make  his  award  in  writing  respecting  the  said  matter. 

Witness —  [Signature.] 


Schedule  VII — Award. 

We,  E  F  and  G  H,  arbitrators  (or  I,  E  F,  a  single  arbitrator,  or  I,  K  Ij,  the 
umpire),  duly  appointed  under  the  water  act,  1912,  Part  lY,  to  determine  and 
make  our  (my)  award  in  writing  concerhlng  the  matter  next  hereunder  stated 
in  dispute  between  A  B  and  G  D, 

[Here  copy  statement  of  the  matter  in  dispute  in  precisely  same  words  as  at 
foot  of  appointment  of  arbitrators.] 

do  by  this,  our  (my)  award  in  writing,  under  our  hands  (my  hand),  determine 
and  award  as  follows: 

[Here  give  the  determination  in  plain  and  simple  language,  taking  care  to 
provide  for  every  point  in  dispute.] 
Witness —  [Signatures  or  signature.] 


Schedule  YIII— Indorsement. 

[Date.] 

We,  E  F  and  G  H,  arbitrators  (or  I,  E  F,  single  arbitrator,  or  I,  K  Ij, 
umpire),  duly  appointed  by  the  within  instrument  under  the  water  act,  1912, 
Part  IV,  to  determine  by  arbitration  and  make  award  upon  the  matter  therein 
stated  in  dispute  between' A  B  and  G  D  (or  minister  for  lands  on  behalf  of 
the  Grown),  do  hereby  extend  the  time  for  making  our  (or  my)  award  until 
the day  of ,  19 

Witness —  [Signatures  or  signature.] 


Schedule  IX — Appointment  of  umpire, 

[Date.] 

We,  E  F  and  G  H,  arbitrators  appointed  by  the  within  instrument  to  deter- 
mine the  matter  in  disi)ute  therein  stated,  do  hereby,  before  we  proceed  upon 
such  arbitration,  appoint  K  L  to  be  umpire  under  the  act  within  moitloned, 
and  to  determine  and  make  his  award  in  writing  concerning  such  matter  in 
the  event  of  our  differing  concerning  the  same. 

Witness—  [Signatures.] 


Schedule  X — Declaration, 

I,  A  B,  do  solemnly  and  sincerely  declare  that  I  am  not  directly  or  indirectly 
interested  in  the  matter  in  dispute  between  A  B  and  G  D,  referred  to  me  as 
arbitrator  (or  as  one  of  the  arbitrators  or  as  umpire),  and  that  I  will  faith- 
fully, honestly,  and  to  the  best  of  my  skill  and  ability  hear  and  determine  such 
matter  under  the  water  act,  1912,  Part  IV. 


CHAP.  2S9. — ^An  act  to  declare  the  rights  of  the  Crown  in  respect  to  water  and  water 
power,  and  relating  to  the  diversion,  acquisition,  and  use  of  water.  [ConaoUdated 
for  convenience  only,  March,  1918.] 

Whereas  all  water  In  the  Province  not  under  the  exclusive  Jurisdiction  of  the 
Parliament  of  Ganada,  remaining  unrecorded  and  unappropriated  on  the  23d 
day  of  April,  1892,  has  already  been  declared  by  the  Legislature  of  British 
Columbia  to  be  vested  in  the  Grown  in  the  right  of  the  Province; 

And  whereas,  in  the  past,  records  of  the  right  to  divert  and  use  water  have 
been  honestly  but  imperfectly  made,  resulting  iii  confusion  and  litigation; 

ind  whereas  it  is  desirable  that  the  rights  of  existing  users  imder  former  rec- 
ords should  be  properly  declared ; 


APPENDIX.  669 

And  whereas  it  is  desirable  and  expedient  that  the  law  relating  to  the  acqul* 
sition  and  use  of  water  for  all  purposes  should  be  amended  and  consolidated, 
and  the  right  to  acquire  and  use  water  should  be  brought  under  one  uniform 
system; 

Therefore  His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  British  Ck)lumbia,  enacts  as  follows : 

BHOBT  TITUL 

1.  This  act  may  be  cited  as  the  "  water  act."    (1909,  c.  48,  S.  1.) 

INTEBPBETATION . 

2.  In  the  construction  and  for  the  purposes  of  this  act,  including  this  section 
(if  not  inconsistent  with  the  context  or  subject  matter),  the  following  terms 
shall  have  the  respective  meanings  hereinafter  assigned  to  them : 

**  Minister  "  means  the  minister  of  lands,  and  shall  include  any  person  for  the 
time  being  lawfully  acting  in  that  capacity. 

"  Department "  means  the  department  of  lands  of  the  Provincial  Government 

"  Board "  or  "board  of  Investigation "  means  the  board  of  investigation 
created  under  Part  III  of  this  act. 

"  Comptroller  "  means  the  comptroller  of  water  rights  appointed  under  this 
act,  and  shall  include  any  person  for  the  time  being  lawfully  acting  in  that 
capacity. 

'*  Water  recorder "  shall  include  the  comptroller  of  water  rights,  and  any 
water  recorder  appointed  for  any  one  or  more  water  districts,  or  any  person  for 
the  time  being  lawfully  acting  in  that  capacity. 

"  Land  surveyor "  means  any  duly  authorized  provincial  land  surveyor  or 
any  engineer  approved  by  and  acting  under  instructions  from  the  minister. 

"  Crown  lands  "  meiins  all  lands  of  this  Province  held  by  the  Crown  without 
incumbranca 

"  Company "  means  any  Incorporated  company  the  object  and  powers  of 
which  extend  to  or  include  the  construction  or  operation  of  works  or  the  supply 
or  utilization  of  water. 

"  Power  company "  means  a  company  authorized  to  have  and  exercise  the 
powers  and  privileges  conferred  by  Part  IX  of  this  act. 

"  Works "  means  and  includes  any  and  all  dikes,  dams,  weirs,  floodgates, 
measuring  devices,  breakwaters,  drains,  ditches,  canals,  basins,  reservoirs,  tun- 
nels, bridges,  culverts,  cribs,  embankments,  headworks,  flumes,  aqueducts,  pipes, 
pumps,  and  any  and  all  contrivances  for  holding,  carrying,  or  conducting  water, 
or  other  works  which  are  authorized  to  be  constructed  under  this  act. 

"  Water "  or  **  stream  "  shall  include  illl  natural  watercourses  or  sources  of 
water  supply,  whether  usually  containing  water  or  not,  and  all  streams,  rivers, 
lakes,  creeks,  springs,  ravines,  and  gulches,  and  all  water  power.  - 

"  Unrecorded  water  "  means  all  water  which  for  the  time  being  is  not  held 
under  and  used  in  accordance  with  a  license  under  this  act,  or  a  record  under 
any  former  act,  or  held  under  special  grant  by  public  or  private  act,  and  shall 
in^ude  all  water  for  the  time  being  unappropriated  or  unoccupied  and  not  used 
for  a  beneflclal  purpose. 

"  Duty  of  water  "  means  the  area  of  land  that  a  unit  of  water  as  regulated 
by  this  act  or  any  lawful  authority  will  Irrigate. 

"Acre-foot  '*  means  a  quantity  of  water  that  will  cover  1  acre  of  land  1  foot 
deep. 

**  Record  *'  means  an  entry  in  some  official  book  kept  for  that  purpose,  or  any 
certiflcate  of  the  record  of  water  issued  under  the  provisions  of  any  act  of  the 
Province. 

*'  License  '*  means  a  license  to  use  water,  or  to  take  and  use  water,  or  to  store 
or  i)en  back  water,  except  in  Part  XI,  where  it  means  a  license  granted  under 
Part  XI  of  this  act 

**  Licensee  "  means  any  municipality,  company,  partnership,  or  person  who  Is 
granted  a  license  in  accordance  with  this  act. 

*'Mine"  shall  include  "claim"  and  "mineral  claim,"  and  means  any  land 
held  or  occupied  under  th§  joining  laws  of  the  Province  for  the  purpose  of  win- 
ning and  getting  therefrom  minerals,  whether  precious  or  base,  and  whether 
held  in  fee  simple  or  by  virtue  of  a  record  or  lease. 

"  Domestic  purposes  "  means  and  shall  include  household,  sanitary,  and  fire- 
protection  requirements,  and  the  watering  of  cattle  and  poultry,  and  the  irri- 
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gat  Ion  of  any  garden  not  exceeding  one-half  an  acre  adjoining  and  occupied 
witli  any  dwelling  house. 

"  Driving  logs  "  shall  include  driving  timber,  lumber,  rafts,  and  craft& 

"*  Cattle  "  shull  extend  to  and  include  horses,  colts,  mares,  fillies,  foals,  geld- 
ings, bulls,  cows,  heifers,  bullocks,  oxen,  steers,  calves,  sheep,  lambs,  goats, 
kids,  swine,  asses,  mules.  Jennets,  and  other  domestic  animals. 

"  Owner  of  land  "  shall  include  every  lawful  occupant  of  land  or  of  a  mine. 
Municipality  "  shall  include  municipal  corporation. 

Municipal  purposes"  means  and  shall  include  the  supply  of  water  to  any 
city,  township,  or  district  municipality  or  unincorporated  locality  for  domestic 
purposes,  and  within  the  boundaries  of  any  such  municipality  or  unincorporated 
locality  the  supply  of  water  to  railways,  manufacturers,  and  others  for  con- 
version into  steam. 

**  Unincorporated  locality  "  means  and  shall  include  any  portion  of  the  Prov- 
ince not  exceeding  2,000  acres  in  area,  and  not  being  or  comprising  a  munici- 
pality or  portion  thereof. 

"  Rules "  means  and  shall  include  rules  and  regulations  made  by  the  lien- 
tenant  governor  in  council  pursuant  to  the  powers  conferred  by  this  act. 

**  Obligations  "  shall  include  restrictions,  limitations,  conditions,  and  duties. 

"  Mineral  water  "  means  and  shall  Include  water  so  impregnated  with  foreign 
ingredient  as  to  give  It  medicinal  properties,  or  a  peculiar  operation  on  the 
physical  economy,  or  water  of  such  a  temperature  as  to  give  it  a  commercial 
value  in  respect  thereof. 

"  Local  newspaper  '*  means  a  newspaper  published  in  the  water  district  within 
which  the  stream  is  situate,  and  if  there  be  no  newspaper  so  published,  a  news- 
paper published  in  the  Province  and  circulating  in  the  said  district. 

**  Undertaking  "  means,  in  reference  to  the  undertaking  of  a  municipality  or 
a  company,  the  projt-ct  for  the  taking,  diversion,  carriage,  and  use,  or  for  the 
sale,  barter,  and  exchange,  of  the  wnter  or  of  the  power  procured  or  generated 
from  the  water  described  in  the  application,  record,  or  license  held  by  the  said 
municipality  or  company. 

"  Dominant  land  "  means  the  particular  hereditament  to  which  the  record  or 
license  Is  appurtenant. 

"Territorial  limits"  or  "territory"  means  the  area  over  which  the  munici- 
pality or  the  company  is  authorized  to  sell,  barter,  or  exchange  the  water  or  the 
power  procured  or  generated  from  the  water  authorized  to  be  diverted  or  stored. 

**  Point  of  diversion  "  means  the  actual  point  or  the  place  at  which,  on  the 
natural  course  of  the  steam,  a  licensee  is  authorized  to  divert  water  from  that 
stream. 

"  Noncommercial  license  "  means  and  shall  include  licenses  for  domestic  pur- 
poses for  10,000  gallons  of  water  or  less  per  day;  licenses  for  the  Irrigation  of 
160  acres  of  land  or  less;  licenses  for  industrial  purposes  for  4  cubic  feet  or 
less  of  water  per  second ;  licenses  for  mining  purposes  for  10  cubic  feet  or  less 
of  water  per  second;  and  licenses  for  the  utilization  of  mineral  water  or  the 
water  of  springs. 

"  Ck)mmercial  license  "  means  and  shall  include  all  other  licenses  Issued  under 
Part  V  of  this  act. 

"  Water-rights  map  "  means  the  map  as  existing  for  the  time  being  prepared 
under  the  direction  or  authority  of  the  minister  pursuant  to  Part  II  of  this  act 

"  District "  means  and  shall  include  one  of  the  water  districts  into  which  the 
Province  Is  divided  pursuant  to  this  act. 

'*  Irrigation  company  "  means  a  company  authorissed  to  have  and  exercise  the 
powers  and  privileges  conferred  by  Part  Xa  of  this  act. 

In  defining  any  word  or  expression  used  in  this  act  relating  to  a  mnnlclpality 
or  to  municipal  matters  and  not  by  this  section  expressly  defined,  reference  may 
be  had  to  the  Interpretation  section  of  the  "  municipal  act." 

In  defining  any  word  or  expression  used  In  this  act  relating  to  mines  and 
minerals  and  not  by  this  section  expressly  defined,  reference  may  be  liaA  to  the 
interpretation  section  of  the  "mineral  act"  and  of  the  " plaoer-mlniag  act* 
(190Q,  c.  48,  8.  2;  1812,  c.  49,  «8.  %  8;  1918,  c  62,  8.  8.) 
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DIVISION  OF  ACT. 

8.  Thla  act  is  divided  iiito  17  parts,  relating  to  the  following  subjects :    P^«e- 

Part  I.  CJonfirming  to  the  Crown  the  ownership  of  all  water 6 

II.  The  unit  of  measurement,  water  districts,  and  water  recorders 6 

III.  The  determination  of  existing  rights  and  claims  and  the  creation  of 

a  tribunal  for  that  purpose 7 

IV.  Priority  of  purpose  and  of  right  In  acquisition  of  water 14 

V.  Procedure  "to  obtain' water  licenses  and  the  general  rights  acquired 

by  the  licensees 15 

VI.  Procedure  to  obtain  approval  of  the  undertal^ing  of  a  municipality 

or  a  company 29 

VII.  General  powers  and  privileges  of  municipalities  and  companies  using 

water  for  domestic  purposes 31 

VIII.  Special  powers  and  privileges  of  municipalities  using  water  for  do- 
mestic purposes . 35 

IX.  Powers  and  privileges  of  power  companies 39 

X.  Municipalities  as  power  companies 44 

Xjl.  Irrigation  companies 45 

XI.  Clearing  streams  for  driving  logs 48 

XII.  Storing  water . 57 

XIII.  The  taking  and  using  of  lands 61 

XIV.  The  obligations,  duties,  and  limitations  Imposed-  on  licensees 65 

XV.  Miscellaneous 75 

XVI.  Rules,  regulations,  and  penalties 84 

XVII.  Saving  clauses 88 

(1909,  c.  48,  s.  8;  1912,  c.  49,  s.  4.) 

FABT  I.— OONFIBMING   TO   THE   CROWN   THE  OWNERSHIP   OF    ALL    WATER. 

4.  Saving  the  right  of  every  riparian  proprietor  to  the  use  of  water  for  do- 
mestic puri^oses,  the  right  to  the  use  of  the  unrecorded  water  in  any  stream  is 
hereby  declared  to  be  vested  in  the  Crown  In  the  right  of  the  Province:  and. 
save  in  the  exercise  of  any  legal  right  existing  at  the  time  of  such  diversion  or 
appropriation,  no  person  shall  divert  or  appropriate  any  water  except  under  the 
provisions  of  this  or  some  former  act  or  except  In  the  exercise  of  the  general 
right  of  all  persons  to  use  for  domestic  purposes  water  to  which  there  Is  lawful 
public  or  private  access.     (1909,  c.  48,  s.  4.) 

5.  Ko  right  to  the  permanent  diversion  or  to  the  exclusive  use  of  any  water 
shall  be  acquired  by  any  riparian  owner  or  by  any  other  person  by  length  of  use 
or  otherwise  than  as  the  same  may  have  been  acquired  or  conferred  under  some 
former  act  or  by  license  under  this  act.     (1909,  c.  48,  s.  5.) 

PART  II. — THE  UNIT  OF  MEASUREMENT,  WATER  DISTRICTS,  AND  WATER  RECORDERS. 

6.  The  discharge  of  1  cubic  foot  of  water  per  second  shall  be  the  unit  of 
measurement  of  flowing  water  and  the  acre-foot  the  unit  of  measurement  of 
quantity.     (1909.  c.  48,  s.  6.) 

6a.  Applications  for  licenses  for  the  diversion  of  water  may  state  the  quantity 
to  be  diverted  in  cubic  feet  of  water  per  second,  in  acre-feet  per  annum,  In 
gallons  per  day,  or  in  miners'  Inches.     (1912.  c.  49,  s,  5.) 

7.  It  shall  be  lawful  for  the  minister  to  divide  the  Province,  or  such  parts 
thereof  as  may  be  convenient,  into  districts,  to  be  called  "  water  districts,"  and 
to  define  the  boundaries  thereof.     (1900,  c.  48,  s.  7.) 

7a.  The  minister  may  cause  to  be  prepared  In  and  for  each  water  district,  or 
any  portion  or  portions  thereof,  a  water-rights  map,  which  shall  show  the  loca- 
tion, points  of  diversion,  conduits,  places  of  user,  and  such  works,  references  to 
records  or  licenses,  and  other  particulars  relating  to  the  water  in  such  district 
or  portion  of  a  district  as  the  minister  may  deem  advisable.     (1912,  c.  82.  s.  4.) 

8.  The  lieutenant  governor  In  council  may  appoint  a  comptroller  of  water 
rights  for  the  Province  and  engineers  and  water  recorders  for  any  one  or  more 
water  distrlcta  The  comptroller  of  water  rights  shall  have  all  the  powers  and 
authorities  conferred  upon  water  recorders  xlnder  this  act.  (1909,  c.  48,  s.  8; 
1912.  c  49,  8.  2;  1913,  c.  82,  s.  5.) 
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PART  111. — THU  DfSTEBMINATlON   OF   EXISTING    BIGHTS   AND   CLAIMS,  AND   THE  CBEA- 

TION  OF  A  TBIIiUNAL  FOB  THAT  PURPOSE. 

9.  There  shall  be  and  there  is  hereby  created  a  tribunal,  to  be  named  the 
''board  of  investigation"  (hereinafter  in  this  part  of  this  act  called  *'the 
board"),  for  the  purpose  of  hearing  the  claims  of  all  persons  holding  or  claim- 
ing to  hold  records  of  water  and  all  other  claims  and  rights  to  the  use  of  water 
under  any  former  act  or  ordinance,  of  determining  the  priorities  of  the  respect- 
ive claimants,  of  prescribing  the  terms  (not  Inconsistent  igrith  this  act)  upon 
which  new  licenses,  replacing  records  under  former  acts,  to  take  and  use  water 
pursuant  to  this  act  will  be  granted,  and  generally  of  determining  all  other 
matters  and  things  in  this  act  or  by  the  lieutenant  governor  in  council  referred 
to  the  board  for  determination,  and  discharging  such  duties  with  respect  to 
existing  rights  and  claims  as  may  be  imposed  upon  the  board,  and  with  such 
powers  and  authorities  for  that  purpose  as  are  in  this  part  of  this  act  conferred. 
(1909,  c.  48,  s.  9;  1911,  c.  59,  s.  2;  1912,  c.  49,  s.  6;  1913,  c.  82,  ss.  6,  7.) 

10.  The  board  shall  consist  of  a  chairman  and  such  other  two  or  moi'e  persons 
as  the  lieutenant  governor  in  council  may  for  such  periods  of  time  and  from 
time  to  time  appoint  (1909,  c.  48,  s.  10;  1911,  c.  59,  s.  8;  1912,  c.  49,  s.  2;  1913, 
c.  82,  &  8.) 

11.  Two  members  of  the  board  shall  form  a  quorum,  and  not  less  than  two 
members  shall  attend  the  hearing  of  any  claim.     (1911,  c.  59,  s.  4.) 

12.  The  chairman,  or  some  member  of  the  board  authorized  by  the  minister, 
shall  preside  at  all  meetings  of  the  board,  and.  If  the  board  shall  consist  of  an 
even  number  of  persons,  shall  linve  a  second  or  casting  vote.  (1909,  c.  48,  s.  11; 
1911,  c.  59,  s.  5;  1913,  c.  82,  &  0.) 

13.  The  remuneration  of  the  members  of  the  board  shall  be  In  the  discretion 
of  the  lieutenant  governor  in  council.     (1909,  c.  48,  s.  12.) 

14.  As  soon  as  practicable  after  the  appointment  of  the  members  of  the  board, 
they  shall  severally  take  the  following  oath : 

"  I,  A.  B.,  swear  that  I  will  fulfill  and  discharge  the  duties  of  a  member  of 
the  board  of  investigation  justly  and  according  to  the  statutes  and  rules  gov- 
erning or  prescribing  my  duties,  to  the  best  of  my  cunning,  wit,  and  power,  and 
that  I  will  take  nothing  for  my  office  but  of  the  King  or  fees  accustomed.  So 
help  me  God." 

which  may  be  administered  by  any  Judge  of  the  supreme  or  county  court  or  by 
the  comptroller  of  water  rights,  or  the  member  of  the  board  presiding  at  any 
meeting,  if  he  shall  have  taken  the  oath,  and  they  shall,  as  soon  as  convenient 
thereafter,  meet  for  the  transaction  ol  business.  (1909,  c.  48,  s.  13;  1912,  a  49, 
ss.  2,  7 ;  1913,  c.  82,  s.  lO! ) 

15.  The  lieutenant  governor  in  council  may  appoint  such  other  persons  (and 
prescribe  their  duties)  as  may  be  necessary  to  assist  the  board  in  the  discharge 
of  their  duties.     (1909,  c.  48,  s.  14.) 

16.  The  board  may  from  time  to  time  make  rules,  not  Inconsistent  with  this 
act  or  any  rules  or  regulations  made  by  the  lieutenant  governor  In  council,  for 
the  regulation  of  business  and  the  maintenance  of  order  wh^i  hearing  claims 
and  determining  rights  and  adjudicating  thereon,  and  generally  for  the  orderly 
transaction  of  their  own  bu^ness  or  that  of  others  that  may  be  brought  before 
them.     (1909,  c.  48,  s.  15.) 

17.  Repealed.     (1912,  c.  49,  s.  8.) 

18.  Repealed.     (1912,  c.  49,  s.  8.) 

19.  The  minister  may  cause  to  be  made  on  any  stream  a  proper  measurement 
of  the  low  water,  high  water,  and  flood  discharge,  and  an  examination  of  all  the 
works  constructed  for  storing,  carrying  or  utilizing  water  from  each  stream: 
and  the  report  of  such  measurement  and  examination  may  be  used  by  the  board 
when  inquiring  into  and  determining  rights  and  claims  upon  any  stream. 
(1909,  c.  48,  s.  18 ;  1912,  c.  49.  s.  9 ;  1913,  c.  82,  s.  11.) 

19a.  The  board  may  call  upon  any  engineer  who  has  made  the  examination 
referred  to  in  the  last  preceding  section,  and  upon  the  engineer  and  water  re- 
corder of  the  district,  for  all  data  in  their  respective  possession  relating  to  the 
said  examination,  and  for  any  recommendation  and  advice  in  respect  of  any 
claim  to  which  the  said  examination  relates  which  is  being  Investigated  by  the 
board.     (1913.  c.  82,  s.  12.) 

20.  Repealed.     (1912,  c.  49,  s.  10.) 

21.  The  board  shall  be  at  liberty  to  make  any  personal  examination  of  any 
stream  or  part  of  a  stream  or  any  works,  and  the  board  may  act  upon  any  sn<^h 
examination  in  determining  rights  and  claims.     (1909,  c.  48,  &  20.) 
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21a.  Where  a  record  shall  have  been  heretofore  granted  for  the  use  of  water 
for  any  flfpedfic  purpose,  and  the  water  referred  to  in  such  record  or  some  i)or- 
tion  thereof  shall  have  been  actually  enjoyed  without  interruption  for  the  full 
period  of  20  years  for  some  other  purpose  than  that  for  which  it  was  recorded, 
but  for  which  water  might  have  been  recorded,  or  where  water  claimed  under 
a  record  which  is  lost  or  can  not  be  produced  has  been  actually  enjoyed  without 
interruption  for  some  purpose  for  which  such  water  might  have  been  recorded 
for  the  full  period  of  20  years,  the  right  to  such  waters  respectively  shall  be 
absolute,  and  shall  not  be  defeated  by  reason  only  that  the  record  was  for  some 
other  purpose  than  that  for  which  it  has  been  so  used,  or  that  the  record  is  not 
produced  (as  the  case  may  be),  unless  it  shall  be  proved  that  the  said  water 
was  so  enjoyed  by  some  consent  or  agreement  in  writing  for  that  purpose  en- 
tered into  by  some  person  entitled  to  such  water  and  who  could  legally  object 
to  such  enjoyment.     (1913,  c.  82,  s.  13.) 

22.  The  board  shall,  by  advertisement  in  some  local  newspaper,  give  one 
month's  notice  of  their  intention  to  investigate  claims  to  the  water  of  any 
stream,  giving  all  the  nnmes  by  wbic|i  the  stream  has  at  any  time  been  known, 
or,  if  unnamed,  a  good  description  thereof  or  specifying  the  locality  as  to 
claims  within  which  the  investigation  will  be  held,  and  directing  all  persons 
having  claims  to  water  on  such  stream,  or  in  such  locality,  on  or  before  a  certain 
date,  to  file  their  claims  as  herein  provided.  (1000,  c.  48,  s.  22;  1911,  c.  59,  s.  8; 
1912,  c.  49,  s.  11;  1913,  c.  82,  s.  14.) 

23.  Repealed.    (1912,  c.  49,  s.  12.) 

24.  The  board  shall  fix  the  time  and  place  for  hearing  claims  and  determining 
rights  to  water  on  each  and  every  stream,  and  shall  give  such  notice  thereof  to 
the  persons  who  shall  appear  to  the  board  to  be  interested  as  in  their  opinion 
shall  be  Just,  but  in  no  case  shall  the  notice  be  less  than  30  clear  days.  The 
notice  shall  be  given  by  registered  letter  addressed  to  the  last-known  residence 
of  the  person  intended  to  be  served  and  by  advertisement  in  a  local  newspaper. 
In  no  case  shall  the  form  of  the  notice  be  called  in  question : 

(a)  Provided  always  that  when  holders  of  water  rights  request  in  writing  the 
summary  hearing  of  claims  to  water  rights  on  a  stream  the  board  may  fix  the 
date  of  the  hearing,  and  without  advertising  proceed  to  adjudicate  as  between 
such  holders,  after  giving  10  clear  days'  notice  of  the  date  of  the  hearing  by 
registered  letter  mailed  to  the  last-known  address  of  each  such  record  holder. 

(&)  And  provided  further  that  the  board  may,  by  consent  in  writing,  without 
notice,  adjudicate  at  any  time  between  persons  whose  water  rights  conflict. 
(1912,  c.  49,  s.  13;  1913,  c.  82,  s.  15.) 

24a.  Whenever  by  part  III  of  this  act  a  notice  is  required  to  be  published  in 
a  local  newspaper,  a  copy  of  such  notice  shall  be  i)osted  in  the  office  of  the  water 
recorder  of  each  district  affected.    (1912,  c.  49,  s.  14.) 

25.  The  board  or  any  member  thereof  may  administer  oaths,  take  and  receive 
afSdavits,  declarations,  and  afiirmations  in  or  concerning  any  matter  or  thing  in 
or  in  any  wise  concerning  any  proceeding  before  them  or  relative  thereto.  (1909, 
c.  48,  s.  24.) 

26.  The  board  may  from  time  to  time  by  writing,  or  by  such  notice  as  they 
may  deem  expedient,  extend  the  time  for  hearing  claims  and  adjudicating  upon 
rights  upon  ony  particular  stream,  and,  when  In  their  opinion  the  Justice  of  the 
case  shall  require,  may,  upon  such  terms  as  shall  be  deemed  Just,  extend  the 
time  for  any  particular  claimant  or  claimants  to  file  his  or  their  claims  before 
the  board.     (1909,  c.  48,  &  25 ;  1912,  c.  49,  s.  15;  1913,  c.  82,  s.  16.) 

27.  The  board  may  meet  and  adjourn  at  their  absolute  discretion.  In  the  ab- 
sence of  the  others,  any  one  member  of  the  board  may  adjourn  a  sitting  or 
meeting.  In  the  absence  of  all  members  of  the  board,  the  water  recorder  of  the 
district,  or  any  person  thereto  authorized  by  the  board,  may  adjourn  the  meet- 
ing to  such  time  and  place  as  he  has  been  Instructed  by  the  board  to  adjourn 
it.  If  no  such  instructions  have  been  received,  the  water  recorder  shall  adjourn 
the  meeting  from  day  to  day.  (1909,  c.  48,  s.  26;  1912,  c.  49,  a  16;  1913,  c.  82, 
a  17.) 

28.  (1)  No  particular  form  shall  be  necessary  to  bring  on  any  claim  before 
the  board.  It  shall  be  sufficient  if  the  claimant  files  with  the  board  a  statement 
of  claim  in  writing  In  respect  of  each  record,  setting  out — 

(a)  An  exact  copy  of  the  record  claimed  or  the  reason  why  such  copy  is  not 
given. 

(&)  A  description  of  the  particular  land  to  which  it  is  claimed  the  record  is 
appurtenant. 
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(c)  A  sketch  showing  the  position  of  the  point  of  diversion  and  the  dams, 
ditches,  and  flumes  to  the  claimant's  land. 

id)  The  character  and  brief  descripttion  of  the  works. 

(e)  The  purpose  for  which  the  water  has  been  used. 

(/)  The  title  to  the  Innd  held  by  the  grantee  at  the  date  of  the  record^  in- 
cluding the  date  of  preemptlton  record  or  permission  to  purchase  from  the 
Crown. 

(g)  The  title  of  the  claimant  to  the  land  to  which  the  record  is  appurtenant 

(h)  The  irrigable  and  the  irrigated  area  of  such  land. 

(i)  The  quantity  of  water  claimed,  expressed  in  miners'  inches,  cubic  feet  per 
second,  gallons  per  day.  or  acre-feet  per  annum. 

(2)  Any  number  of  persons  claiming  under  one  record  may  unite  in  a  state- 
ment of  claim.     (1912,  c.  49,  s.  17 ;  1913,  c.  82,  s.  18.) 

29.  No  special  or  particular  form  shall  be  necessary  in  the  conduct  of  proceed- 
ings antecedent  to  the  hearing  or  before  the  board  or  in  the  conduct  or  manage- 
ment of  the  board's  business  or  any  part  thereof.     (1909,  c.  48,  s.  28.) 

30.  The  board  may,  among  other  things — 

(a)  Examine  the  claim  presented  for  their  consideration  and  hear  evidence 
in  support  of  and  in  opposition  to  each  claim,  respectively. 

(&)  Determine  the  priorities  of  the  respective  claimants  to  water  out  of  any 
particular  stream. 

(c)  Order  the  cancellation  of  the  former  records. 

(d)  Determine  the  quantity  of  water  to  which  each  claimant  is  entitled,  hav- 
ing due  regard  to  the  claimant's  other  rights  of  supply  of  water  and  to  existing 
storage  works. 

(6)  Direct  and  establish  the  character  of  the  works  to  be  constructed  by 
each  claimant,  having  due  regard  to  existing  storage  works. 

(/)  From  time  to  time  give  such  directions  and  make  such  orders  as  th^ 
may  think  necessary  for  the  improvement  of  any  works  to  prevent  waste  and 
insure  sfablllty. 

ig)  Direct  the  comptroller  of  water  rights  to  issue  a  license  to  the  claimant 
setting  out  the  name  of  the  stream,  the  particular  hereditament  or  undertak- 
ing to  which  the  license  shall  be  appurtenant,  the  priority  as  determined,  the 
purposes  for  which  the  water  is  to  be  used,  the  quantity  or  flow  of  water  to 
which  the  claimant  Is  entitled,  the  period  of  tlie  year  during  which  the  water 
may  be  used,  the  point  of  diversion,  a  concise  description  of  the  works,  and 
other  terms  and  conditions  respecting  the  right  of  the  said  claimant  (1912, 
c.  49,  s.  18;  1913,  c.  82,  s.  19.) 

30a.  (1)  Subject  to  the  provisions  of  section  43  of  this  act,  any  license  sul)- 
Ject  to  adjustment  under  section  78  of  this  act,  or  any  license  which  is  incom- 
plete, imperfect,  irregular,  or  the  terms  of  which  are  inconsistent  with  this  act, 
and  all  rights  claimed  under  such  license,  may  by  the  board  be  reviewed,  and 
the  board  may  direct  that  the  said  license  be  amended  and  that  a  new  license 
be  issued  replacing  the  said  license  and  prescribing  the  terms  and  conditions 
(consistent  with  this  act)  respecting  the  new  license. 

(2)  Before  proceeding  to  review  any  license  as  provided  in  the  last  preceding 
subsection,  the  board  shall  notify  the  holder  of  such  license  in  manner  similar 
to  that  provided  in  section  34  of  this  act  to  file  his  claim  with  the  board. 

(3)  The  board  shall  fix  a  time  and  place  to  hear  the  matter,  and  may 
direct  such  notice  thereof  to  be  given  as  it  thinks  fit 

(4)  Ui)on  such  review  the  board  may  deal  with  the  claims  under  such  licenses 
in  the  same  manner  as  set  out  in  section  30  of  this  act  with  regard  to  claims 
under  records.     (1913,  c.  82,  s.  20.) 

31.  The  comptroller  of  water  rights  shall  issue  licenses  to  replace  the  former 
records  or  licenses  as  directed  by  the  board.  (1912,  c.  49,  c.  19;  1913,  c  82, 
8.  21.) 

32.  No  error  or  defect  in  any  record  shall  prejudice  the  right  of  any  claim- 
ant to  have  his  claim  heard  and  determined  by  the  board,  provided  there  has 
been  a  bona  fide  application  for  water  and  such  water  has  been  used  for  some 
beneficial  purpose.     (1909,  c.  48,  s.  81.) 

33.  Without  restricting  the  scope  of  the  foregoing  sections,  the  board  shall 
hear  and  determine  upon  their  merits  all  rights  and  claims  submitted  to  tiiem. 
(1912,  c.  49,  s.  20.) 

34.  In  the  event  of  any  holder  of  a  record  neglecting  to  present  a  statement 
of  claim  to  the  board  at  the  time  fixed  for  the  hearing  the  board  shall  take 
his  rights  into  consideration  and  shall  notify  him  in  writing  by  penMmal  aeifv- 
ice,  or,  if  it  is  made  to  appear  to  the  board  that  prompt  personal  Bervice  can 
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not  be  effected,  by  substituted  or  other  service  by  letter,  public  advertisement, 
or  otherwise,  as  the  board  may  order,  of  its  decision ;  and  if  he  does  not  appear 
before  the  board  within  30  days  after  the  service  of  such  notice,  such  decision 
shall  stand  and  his  former  record  shall  be  canceled  and,  if  so  ordered  by  the 
board,  a  license  issued;  if  he  do  appear,  he  may  be  granted  a  rehearing  on 
such  terms  as  shall  seem  just  to  the  board.  (1912,  c.  49,  s.  21;  1913,  c.  82, 
8.  22.) 

35.  In  the  event  of  any  claimant  appearing  before  the  board  and  falling  to 
establish  his  claim,  any  record  held  by  him,  any  record  held  by  him  shall, 
without  further  notice,  demand,  or  proceedings,  be  forfeited,  and  the  entry 
of  such  record  canceled,  and  his  works  if  upon  Crown  lands,  shall  become 
forfeited  to  the  Crown,  and  if  not  upon  Crown  lands  shall  become  forfeited  to 
and  become  the  property  of  the  owner  of  the  land  upon  which  the  works 
nre  situate.     (1909,  c.  48,  s.  34.) 

36.  No  writ  of  certiorari  shall  be  granted  to  remove  any  proceeding  before 
the  board  save  for  excess  or  want  of  Jurisdiction.     (1909,  c.  48,  s.  35.) 

37.  No  writ  of  prohibition  shall  issue  directed  to  the  board  or  any  member 
thereof,  save  for  excess  or  want  of  Jurisdiction.     (1909,  c.  48,  &  36.) 

38.  Except  on  the  information  of  the  attorney  general  of  the  province,  no 
provincial  court  shall,  by  injunction  or  any  other  process  of  the  court,  restrain 
or  interfere  with  any  claimant  seeking  to  establish  his  claim  before  the  board. 
(1900.  c.  48,  s.  37.) 

39.  The  board  shall  keep  minutes  of  its  proceedings,  including  the  evidence 
in  support  of  and  in  opposition  to  any  claim  and  generally  of  all  jnatters 
brought  before  them  for  jidjuaicntion.     (1909,  c.  48,  s.  38;  1912,  c.  49,  s.  22.) 

40.  The  decisions  of  the  board  may,  by  leave  of  the  supreme  court  or  a 
judge  thereof,  be  enforced  in  the  same  manner  as  a  Judgment  or  order  of  the 
court  to  the  same  effect.    (1909,  c.  48,  s.  89.) 

41.  The  supreme  court  or  a  judge  thereof  may,  on  petition  signed  and  pre- 
sented by  the  board  setting  out  the  facts,  make  any  order  necessary  in  the 
opinion  of  the  court  or  a  Judge  thereof  to  assist  and  enable  the  board  to  dis- 
charge the  duties  imposed  upon  the  board  by  this  act.     (1909,  c.  48,  s.  40.) 

42.  An  appeal  shall  lie  to  the  court  of  appeal  from  every  order  or  decision 
of  the  board,  and  the  statutes  and  rules  governing  appeals  from  the  judgment 
of  a  judge  of  the  supreme  court  to  the  court  of  appeals  shall  applly  to  and 
govern  all  appciils  from  the  board  to  the  court  of  appeal.     (1909,  c.  48,  s.  41.) 

43.  (1)  The  rights,  records,  powers,  privileges,  and*  priorities  which  have 
been  acquired,  had,  exercised,  and  enjoyed  by  any  municipality  or  power  com- 
pany for  the  puri)oses  of  its  undertaking  and  works  shall,  so  long  as  the  same 
uie  used  for  such  purposes,  be  vested  In  such  municipality  or  power  company,  as 
the  case  may  be. 

(2)  Subject  as  aforesaid,  municipalities  and  companies  holding  records  of 
water  and  whose  works  have  been  approved  by  the  lieutenant  governor  In 
council,  pursuant  to  the  "water  clauses  consolidation  act"  (chapter  190  of 
the  Revised  Statutes,  1807),  shall,  on  presentation  to  the  board  of  their  record 
and  evidence  of  the  approval  of  their  works,  and.  In  case  of  a  company,  of 
the  bona  fide  excrciFe  of  Its  powers  and  privileges,  be  entitled  to  a  license  under 
this  act  for  the  snnie  quantity  of  water  and  having  the  same  priority  as  the 
record,  and  shall  thereupon  have  all  the  rights  and  privileges  conferred  by  this 
act  on  licensees  whose  works  have  been  approved  by  the  lieutenant  governor 
in  council  and  shall  also  be  liable  to  the  obligations  imposed  by  this  act  on 
such  licensees. 

(3)  Companies  who  made  application  before  the  12th  day  of  March,  1909, 
to  a  Judge  of  the  supreme  court  for  a  certificate  under  section  55  of  the  said 
*'  water  clauses  consolidation  act,*'  and  Have  obtained  such  certificate,  shall, 
upon  presentation  to  the  board  of  their  record  and  of  such  certificate,  be  en- 
titled to  a  license  under  this  act,  and  shall  thereupon  have  all  the  rights  and 
privileges  confe:red  by  this  act  on  licensees  whose  works  have  been  approveil 
by  the  lieutenant  governor  In  council,  and  shall  also  be  liable  to  the  obligations 
imposed  by  this  net  on  such  licensees.    (1909,  c.  48,  8.  42;  1912,  c.  49;  s.  23.) 

44.  If  the  holder  of  a  record  shall  not  have  constructed  the  works  necessary 
for  the  diversion  of  the  water  and  shall  not  have  put  the  water  to  which  he 
is  entitled  to  the  beneficial  use  intended,  the  board  may  fix  a  time  within 
which  to  b^n  and  a  time  within  which  to  complete  the  construction  of  such 
works  as  the  board  may  order,  and  a  further  time  within  which  to  put  the 
water  to  the  beneficial  use  Intended;  and  he  shall  not  be  entiled  to  a  license 
In  substitution  for  his  record  until  be  has  filed  with  the  comptroller  of  water 
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rights  proof  that  such  works  have  been  so  commenced  and  so  completed,  and 
that  he  water  has  been  put  to  the  beneficial  use  intended:  Provided,  That  if 
within  the  time  allotted  proof  is  filed  that  a  part  only  of  the  water  applied 
for  has  been  put  to  the  beneficial  use  Intended,  he  shall  be  entitled  to  a  license 
in  respect  of  such  quantity  of  water  as  shall  have  been  so  put  to  beneficial  use. 
(1913,  c.  82,  s.  23.) 

45.  If  proof  is  not  filed  as  required  by  the  last-preceding  section,  the  comp- 
troller of  water  rights  shall,  without  further  notice,  demand,  or  proceeding, 
declare  the  said  record  forfeited  and  the  entry  of  such  record  canceled:  and 
the  works  constructed  under  such  record,  if  upon  Crown  lands,  shall  become 
forfeited  to  the  Crown,  and  if  not  upon  Crown  lands  shall  become  forfeited  to 
and  become  the  property  of  the  owner  of  the  land  upon  which  the  works  are 
situate.     (1912,  c.  49,  s.  25;  1913,  c.  82,  s.  24.)     . 

46.  Before  the  time  fixed  for  the  completion  of  the  works  and  the  putting 
of  the  water  to  beneficial  use  as  aforesnid,  an  application  to  extend  the  time 
may  be  made  to  the  board,  but  the  board  shall  not  entertain  the  application 
nor  have  any  power  to  extend  the  time  unless  the  applicant  shall  satisfy  the 
board,  upon  oath,  that  the  applicant  has  begun  and  diligently  continued  the 
work  in  perfect  good  faith  and  has  been  prevented  by  causes  beyond  his  control 
from  completing  the  works  so  ordered  to  be  constructed  as  aforesaid.  (1909, 
c.  48,  s.  45 ;  1913,  c.  82,  s.  25.) 

PART  IV. — APRIORITY  OF  PURPOSE  AND  OF  RIGHT  IN  ACQUISITION  OF  WATER. 

47.  The  right  to  use  water  may  be  acquired  upon  application  thereof  to  the 
water  recorder  for  a  license  as  hereinafter  provided.  (1909,  c.  48,  s.  47;  1912, 
c.  49,  s.  2.) 

48.  Every  license  to  take  and  use  water  shall  be  issued  with  due  regard  to 
the  requirements  of  riparian  proprietors  for  domestic  purposes.  (1909,  a  48, 
8.  46.) 

49.  After  the  12th  day  of  March,  1909,  all  applications  for  water  shall  be 
subject  to  the  claims  and  rights  as  finally  settled,  and  to  the  licenses  Issued  by 
order  of  the  board  under  part  III  of  this  act,  and  shall  have  precedence  accord- 
ing to  the  time  of  the  filing  in  the  office  of  the  water  recorder  for  the  district 
of  a  copy  of  the  notices  posted  on  the  ground,  and  the  licenses  and  the  privileges 
thereby  granted  shall  have  precedence  and  priority  according  to  the  date  of 
the  said  filing  of  the  sa4d  notice,  unless  the  contrary  is  stated  In  the  license. 
(1911,  c.  59,  s.  10;  1913.  c.  82,  ss.  2,  26.) 

50.  Subject  to  the  provisions  of  the  last  preceding  section  all  licensee  to  use 
water  shall  issue  with  due  regard  to  the  purpose  for  which  it  is  regulred^  which 
shall  have  priority  In  the  following  order : 

First.  Domestic  purposes  as  defined  in  section  2  of  this  act. 

Second.  Municipal  purposes,  which  means  and  shall  include  the  supply  of 
water  by  a  municipality  or  by  any  company  to  any  municipality,  city,  town, 
village,  or  unincorporated  locality  for  domeatc  purposes. 

Third.  Trrigatlon,  which  means  and  shall  Include  the  beneficial  use  of  water 
on  arable  lands  and  meadows  for  nourishing  crops. 

Fourth.  Industrial  purposes,  which  means  and  shall  include  water  required 
for  the  production  of  steam  and  all  other  purposes  save  domestic,  municipal, 
irrigation,  the  production  of  power  for  sale,  barter,  or  exchange,  and  mining. 

Fifth.  Power,  which  shall  include  the  use  of  water  for  generating  i)ower  for 
sale,  barter,  or  exchange. 

Sixth.  Mining,  which  shall  Include  any  use  of  water  in  connection  with 
mining. 

Seventh.  Clearing  streams  for  drlvlllg  logs. 

Eighth.  Lowering  the  level  of  any  standing  body  of  water  for  the  purpose 
only  of  reducing  the  same. 

Ninth.  Utilization  of  mineral  waters  or  the  waters  of  springs.  (1909,  c.  48. 
B.  49;  1911,  c.  50,  s.  11;  1912,  c.  49,  s.  26;  1913,  c.  82,  s.  27.) 

PART    v. — ^PROCEDURE    TO   OBTAIN    WATER    LICENSES    AND   THE    GENERAL    BIGHTS 

ACQUIRED  BY  LICENSEES. 

51.  No  license  shall  issue  for  more  than  one  of  the  purposes  mentioned  in 
section  50  of  this  act.    (1912,  c.  49,  s.  27.) 

52.  No  license  shall  issue  to  any  individual  or  partnership  for  the  sale,  barter, 
or  exchange  of  water,  except  mineral  water  or  the  water  of  Bprings,  as  herein- 
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after  provided,  or  of  power  generated  from  water.     (1912,  c.  49,  a  27;  1913, 
c.  82,  8.  28.) 

53.  Licenses  for  the  purposes  mentioned  in  section  50  of  this  act  may  be 
acquired,  under  the  procedure  In  this  part  provided,  by  individuals,  partner- 
ships, companies,  and  municipalities  as  follows : 

(1)  One  or  more  licenses  to  take  and  use  water  for  domestic  purposes  may 
be  acquired  by  the  owner  of  the  hereditament  upon  which  the  water  is  to 
be  used. 

(2)  One  or  more  licenses  to  talie  and  use  water  for  municipal  purposes  may 
be  acquired  by  a  municipality  authorized  to  have  and  exercise  the  powers  and 
privileges  conferred  by  Parts  VII  and  VIII  of  this  act,  or  by  a  company 
authorized  to  have  and  exercise  the  powers  and  privileges  conferred  by  Part 
VII  of  this  act 

(3)  One  pr  more  licenses  to  take  and  use  water  for  irrigation  purposes,  and 
one  or  more  licenses  to  store  water  for  the  said  purpose  as  hereinafter  in  this 
section  provided,  may  be  acquired  by  the  owner  of  the  particular  hereditament 
on  which  the  water  may  be  used. 

(a)  One  or  more  licenses  to  carry  or  store  water  for  irrigation  purposes 
may  be  acquired  by  a  public  Irrigation  corporation  or  by  an  irrigation  company 
authorized  to  have  and  exercise  the  powers  and  privileges  conferred  by  Part 
Xa  of  this  act. 

(4)  One  or  more  licenses  to  take  and  .use  water  for  industrial  purposes  may 
be  acquired  by  an  Individual,  partnership,  company,  or  municipality. 

(5)  One  or  more  licenses  to  take  and  use  water  for  power  purposes  may  be 
acquired  by  a  municipality  authorized  to  have  and  exercise  the  powers  and 
privileges  conferred  by  Part  X  of  this  act,  or  by  a  company  authorized  to  have 
and  exercise  the  powers  and  privileges  conferred  by  Part  IX  of  this  act 

(6)  One  or  more  licenses  to  take  and  use  water  for  mining  purposes  may  be 
acquired  by  the  lawful  occupant  of  any  mine  on  which  the  water  or  the  power  . 
generated  from  the  water  is  to  be  used. 

(7)  One  or  more  licenses  to  clear  streams  for  the  purpose  of  driving  logs 
may  be  acquired  by  an  individual,  a  partnership,  or  a  company,  as  provided 
in  Part  XI  of  this  act 

(8)  One  or  more  licenses  for  lowering  the  level  of  any  standing  body  of 
water  for  the  purpose  only  of  reducing  the  same  may  be  acquired  by  an  indi- 
vidual, partnership,  company,  or  municipality. 

(9)  One  or  more  licenses  for  the  utilization,  sale,  barter,  or  exchange  of 
mineral  waters,  or  for  the  sale,  barter,  or  exchange  of  the  waters  of  springs, 
can  be  acquired  by  an  individual,  partnership,  or  company  thereunto  authorized 
by  the  minister. 

Provided,  That  an  Indian  agent  may  acquire,  in  trust  for  Indians  located 
on  any  Indian  reserve,  one  or  more  licenses  to  take  and  use  water  for  do- 
mestic, irrigation,  or  Industrial  purposes,  subject  to  the  provisions  of  sections 
299,  300,  301,  and  302  of  this  act. 

Provided  further,  That  any  person  who  has  applied  to  purchase  or  preempt 
or  acquire  Crown  or  Dominion  lands  may  miike  his  application  under  this  sec- 
tion for  a  license  before  the  issue  to  him  of  the  certificate  of  purchase  or  pre- 
emption record  or  homestead  entry  or  other  evidence  of  right  or  title  to  the 
said  lands. 

And  provided  further.  That  any  licensee  or  applcant  for  a  license  to  take  and 
use  water  may  apply  for  one  or  more  licenses  to  store  or  pen  back  during  such 
periods  of  the  year  as  the  said  licenses  shall  specify  sufficient  unrecorded  water 
to  supply  the  Iflow  or  quantity  which  the  licensee  or  applicant  is  or  may  be 
authorized  to  take  and  use.     (1913,  c.  82,  s.  29.) 

54.,  The  applicant  for  a  license  to  take  and  use  water  shall,  at  the  conspicu- 
ous points  in  the  neighborhood  of  "the  point  of  diversion  and  of  the  proposed 
•place  of  user,  post  a  notice  of  his  intentin  to  apply  for  such  license.  The 
notice  need  not  follow  any  particular  form,  but  shall  contain  or  describe — 

(1)  The  name  and  address  of  the  applicant. 

(2)  The  water  recorder's  office  in  which  the  application  will  be  filed. 

(3)  The  name  or  a  clear  description  of  the  stream  from  which  the  water  will 

be  di  verted 

(4)  The  quantity  of  water  In  acre-feet  per  annum,  cubic  feet  per  second, 
gallons  per  day,  or  miners'  inches  applied  for. 

(5)  The  point  of  diversion. 

(6)  The  purpose  or  purposes  for  which  the  water  will  be  used. 
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(7)  The  premises  where  the  water  will  be  used,  or  the  territory  wlthlu  which 
the  water  or  the  power  generated  from  the  water  will  be  sold,  bartered,  or 
exchanged. 

(8)  The  date  when  the  notice  was  posted  on  the  ground.  (1912,  c.  49,  s. 
27;  1913,  c.  82,  s.  30.) 

55.  An  applicant  for  a  license  to  store  or  pen  bacli  water  or  for  lowering 
the  level  of  water  shall,  at  conspicuous  places  in  the  neighborhood  of  the  point 
of  diversion  or  proposed  point  of  diversion  and  of  the  proposed  place  of  user, 
post  notice  of  his  intention  to  apply  for  such  license.  The  notice  need  not  follow 
any  particular  form,  but  shall  contain  and  describe,  where  the  application  is 
for  a  license  to  store  or  pen  back  water — 

(1)  The  name  and  address  of  the  applicant 

(2)  The  water  recorder's  office  where  the  application  will  be  filed. 

(3)  The  name  or  a  clear  description  of  the  stream  from  which  the  water  will 
be  diverted. 

(4)  The  capacity  of  the  proposed  reservoir,  expressed  in  acre-feet  or  gallons. 

(5)  The  situation  of  each  reservoir  site. 

(6)  The  purpose  or  purposes  for  which  the  water  will  be  used. 

(7)  The  premises  where  the  water  will  be  used,  or  the  territory  within  which 
the  water  or  the  power  generated  from  the  water  will  be  sold,  bartered  or  ex- 
changed. 

(8)  The  date  when  the  notice  was  posted  on  the  ground. 

And  where  the  application  is  for  a  licefnse  for  lowering  the  level  of  water — 

(1)  The  name  and  address  of  the  applicant. 

(2)  The  water  recorder's  office  where  the  application  will  be  filed. 

(3)  The  name  or  a  clear  description  of  the  body  of  water  the  level  of  which 
is  to  be  reduced. 

(4)  The  date  when  the  notice  was  posted  on  the  ground.  (1912,  c.  49,  B.  27; 
1913,  c.  82,  s.  31.) 

-  56.  The  notices  prescribed  by  the  last  two  preceding  sections  and  sections 
71  and  90  of  this  act,  or  any  two  or  more  of  them,  and  the  particulars  therein 
respectively  required  may  be  combined  in  one  notice.  (1912,  c.  49,  s.  27;  1913, 
c.  82,  s.  32.) 

67.  Forthwith  after  the  posting  of  any  notice  mentioned  in  sections  54  and  55 
of  this  act,  notice  to  the  same  effect  shall  be  filed  in  the  office  of  the  water 
recorder  for  the  district  in  which  the  point  of  diversion  or  proposed  point  of  di- 
version is  situate,  and  shall  be  published  once  a  weels  for  four  weeks  in  a  local 
newspaper ;  and  if  the  application  is  for  a  commercial  license,  for  two  weeks  in 
the  Gazette.     (1912,  c.  49,  a  27.) 

58.  When  the  point  where  water  is  intended  to  be  diverted  or  stored  is  sit- 
uate in  one  district,  and  in  its  course  to  the  point  where  it  is  intended  to  be 
used  it  flows  through  any  one  or  more  districts,  the  applicant  shall  post  and 
publish  the  notices  required  by  sections  54  and  55  of  this  act,  or  any  rules  made 
thereunder,  in  every  district  through  which  the  water  flows  from  the  point  of 
diversion  or  storage  to  the  point  of  user,  both  inclusive.     (1912,  c.  49,  s.  27.) 

58a.  If  the  said  notice  shall  have  been  published  in  a  local  paper  circulating 
in  the  water  district,  but  shall  not  have  been  published  in  manner  required  by 
sections  57  and  58,  the  comptroller,  if  satisfied  that  the  failure  so  to  publish  the 
said  notice  was  accidental  or  due  to  inadvertence,  or  to  some  other  sufficient 
cause,  may  extend  the  time  for  the  publication  required  by  the  said  sectiona 
(1913,  c.  82,  &  33.) 

59.  Within  10  days  after  the  first  appearance  of  every  sucb  notice  In  the 
local  newspaper,  the  applicant  shall  file  in  the  office  of  the  said  water  recorder 
an  application  in  duplicate  pursuant  to  such  notice,  and  a  sketch  in  duplicate 
showing  approximately  the  course  of  the  stream,  the  location  of  the  proposed 
dams,  ditches,  flumes,  pipes,  or  other  conduits,  and  the  lands  affected  by  the 
same.    Such  sketch  need  not  be  drawn  to  scale.     (1912,  c.  49,  &  27;  1913. 

c.  82,  8.  34.) 

00.  The  application  shall  be  on  printed  forms  to  be  supplied  by  the  water 
recorder,  and  shall  contain  and  describe— 

(1)  The  full  name  and  address  of  the  applicant 

(2)  A  clear  description  of  the  stream,  with  its  name  or  names  (if  any). 

(3)  The  quantity  of  water,  expressed  in  acre-feet  per  annum,  cubic  feet  pei 
second,  gallons  per  day,  or  miners'  inches  applied  for. 

(4)  The  point  of  diversion. 

(5)  The  dams,  ditches,  flumes,  pipe,  or  other  conduits. 
(6>  The  purpose  for  which  the  water  will  be  used. 
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(7)  The  lot  or  section  number  or  other  accurate  description  of  the  land  or 
mine  where  it  is  proposed  to  use  or  lower  the  water,  or  of  the  territory  within 
which  the  water  or  power  generated  from  the  water  will  be  sold,  bartered,  or 
exchanged. 

(8)  A  general  description  of  the  lands  which  may  be  affected  by  the  con- 
struction of  the  dams,  ditches,  flumes,  pipes,  or  other  conduits. 

(9)  The  length  and  breadth  or  area  of  the  right  of  way  required  over 
Dominion  or  provincial  Crown  land  which  will  be  affected  by  the  said  works. 

(10)  The  length  and  breadth  or  area  of  the  right  of  way  required  over 
private  lands  not  owned  by  the  applicant  which  will  be  affected  by  the  said 
works. 

(11)  The  date  of  the  filing  in  the  water  recorder's  office  of  the  notice  or 
notices. 

(12)  The  date  of  the  first  publication  of  the  notice  in  the  local  newspaper, 
and  the  name  of  the  newspaper  and  the  place  of  the  publication. 

(13)  The  address  to  which  notices  to  the  applicant  may  be  mailed. 

Or  such  of  the  said  particulars  as  are  applicable  to  the  license  applied  for. 

If  the  newspaper  is  published  more  than  50  miles  from  the  water  recorder's 
office  item  (12)  may  be  omitted. 

If  the  application  is  for  the  storing  or  penning  back  of  water,  it  shall  contain, 
in  addition — 

(14)  A  description  of  each  reservoir  site. 

(15)  An  estimate  of  the  area  of  each  reservoir  when  full. 

(16)  The  probable  length  and  height  of  each  dam.  (1912,  c.  49,  s,  27;  1913, 
c.  82,  8.  35.) 

61.  The  applicant  shall,  within  50  days  from  the  first  publication  of  the 
notice  in  the  local  newspaper,  file  with  the  comptroller  of  water  rights — 

(1)  Proof  of  the  posting  and  publication  of  the  notices  and  a  printed  copy 
of  the  notice  in  the  local  newspaper. 

(2)  If  the  application  is  for  a  license  other  than  for  lowering  the  level  of 
water,  a  list  of  all  water  records  or  licenses,  if  any  exist,  appurtenant  to  the 
hereditaments  or  held  in  connection  with  the  undertaking  for  which  the  water 
will  be  used. 

(3)  If  the  applicant  is  a  company,  a  copy  of  its  memorandum  of  association 
and  a  statutory  declaration  showing  that  the  company  is  authorized  to  carry 
on  business  in  the  province,  and  the  amount  of  the  company's  paid-up  capital. 

(4)  If  the  application  is  for  domestic  purposes,  a  statement  of  the  number 
of  persons  and  of  cattle  to  be  supplied  with  water. 

(5)  If  the  application  is  for  municipal  purposes,  a  statement  of  the  area 
and  population  of  the  territory  to  be  supplied. 

(6)  If  the  application  is  for  irrigation,  a  statement  of  the  approximate 
acreage  of  the  Irrigable  i)ortlon  of  the  land  to  which  the  license  shall  be  ap- 
purtenant. 

(7)  If  the  application  Is  for  industrial,  power,  or  mining  purposes,  a  state- 
ment of  the  place  where  the  water  will  be  returned  to  a  natural  channel,  and 
an  estimate  of  the  available  head  of  water. 

(8)  If  the  application  is  for  water  to  be  used  for  industrial,  mining,  or 
power  purposes,  such  a  statement  of  the  particular  use  to  which  the  water  or 
the  power  generated  is  to  be  put  as  will  show  whether  the  quantity  applied  for 
Is  reasonable. 

(9)  If  the  application  is  for  power  purposes,  a  statement  of  all  the  data  In 
the  possession  •of  the  applicant  regarding  the  discharge  of  the  stream,  the 
available  head  of  water,  and  the  capacity  of  the  reservoir  site. 

(10)  If  the  application  is  for  water  to  be  used  for  municipal  purposes  or  for 
supplying  water  for  the  domestic  use  of  more  than  50  persons,  a  certificate 
from  the  secretary  of  the  provincial  board  of  health  that  the  water  to  be 
diverted  is  fit  for  human  consumption. 

The  applicant  shall,  within  the  sidd  period  of  50  days,  pay  to  the  comptroller 
of  water  rights  the  record  fee  for  the  amount  of  water  applied  for.  If  the 
applicant  shall  have  paid  the  said  record  fee  within  the  said  period,  but  not 
otherwise,  and  shall  not  have  filed  everything  required  by  this  section,  the 
comptroller  may  grant  an  extension  of  time  for  the  filing  of  the  particulfirs 
which  have  not  been  filed.    (1912,  c.  49,  s.  27 ;  1913,  c.  82.  a  36.) 

62,  (1)  The  water  recorder  in  whose  office  the  application  is  filed  shall 
Indorse  on  the  duplicate  application  the  date  of  filing;  he  shall  retain  one  of 
fhese  duplicates  In  his  office,  and  shall  without  delay  forward  the  other  dupU- 
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cate  and  a  copy  of  the  notice  of  the  intention  to  apply  for  the  license  filed  Id 
his  office  to  the  comptroller  of  water  rights. 

(2)  Any  person  may  examine  or  take  copies  of  such  applications  without 
the  payment  of  any  fee.    (1912,  c.  49,  s.  27;  1913,  c.  82,  s.  37.) 

63.  Any  Individual,  partnership,  company,  or  municipality  whose  rl^its  would 
be  Injuriously  affected  by  the  issue  of  the  license  applied  for  may,  within  30  dajs 
of  the  first  appearance  of  the  notice  In  a  local  newspaper,  file  with  the  water 
recorder  In  whose  office  the  application  is  filed  or  with  the  comptroller  of 
water  fights  an  objection  setting  forth  the  grounds  of  objection.  The  said  water 
recorder  shall  without  delay  forward  a  copy  of  every  objection  filed  with  him 
to  the  said  comptroller. 

The  comptroller  shall  consider  the  objection,  and  if  in  his  opinion  the  alleged 
grounds  of  complaint  are  not  prima  facie  sufficient  to  warrant  an  Inquiry  shall 
so  decide,  and  shall  notify  the  objector  in  writing  of  such  decision.  If  the 
comptroller  considers  the  alleged  grounds  are  sufficient  to  warrant  inquiry,  he 
shall  fix  a  day  for  the  hearing  of  the  objection  before  himself,  or  before  the 
said  water  recorder  or  before  some  person  appointed  by  the  minister.  The 
person  hearing  the  objection  may  adjourn  such  hearing  until  the  applicant  has 
submitted  plans  of  the  proposed  works,  or  for  the  purpose  of  obtaining  further 
evidence  may  summon  and  examine  witnesses  upon  oath  or  affirmation,  and  may 
dismiss  the  objection,  or  may  find  that  the  objection  is  sufficient  to  justify  the 
refusal  or  a  modification  of  the  license  applied  for.  (1912,  c  49,  s.  27;  1913, 
c.  82,  s.  38.) 

64.  The  comptroller,  upon  the  filing  with  him  of  what  is  required  by  section 
61  hereof — 

(1)  Shall  take  into  consideration  the  notice  of  the  intention  to  apply  for  a 
license,  the  application,  the  decision  upon  the  said  objections,  any  prior  appli- 
cations still  pending,  the  unrecorded  water  in  the  stream,  what  otlier  sources 
of  supply  are  available  to  the  aplicant,  the  possibility  of  storage,  and  any  other 
material  Information  brought  before  him  or  which  he  may  have ;  and 

(2)  May  refuse  the  application;  or 

(3)  May  grant  a  permit  to  make  surveys  upon  such  terms  as  he  may  think 
fit,  and  therein  determine  the  time  within  which  the  said  surveys  shall  be  made, 
and  the  plans  of  the  works  required  for  the  diversion,  carriage,  storage,  or 
lowering  the  level  of  the  water  shall  be  submitted  to  him  for  approval,  and  the 
time  within  which  the  application  to  the  minister  for  the  approval  of  the  under- 
taking shall  be  made  under  Part  VI  of  this  act. 

(4)  Settle  the  priority  of  the  application  and  of  any  license  which  may  be 
issued  thereunder.    (1913,  c.  82,  s.  39.) 

65.  (1)  If  the  water  recorder  is  satisfied  that  all  parties  interested  have 
been  notified,  it  shall  be  lawful  for  him,  by  writing,  to  authorize  the  applicant 
to  dispense  with  the  advertisement  required  by  section  57  of  this  act  when  the 
application  is  for  water  for  mining  purposes  and  is  for  not  more  than  8  cubic 
feet  per  second,  or  when  the  application  is  for  water  for  domestic  purposes 
and  is  for  500  gallons  or  less  per  day.  Such  authority  shall  be  recorded,  and 
a  fee  of  $1  shall  be  paid  therefor  by  the  applicant 

(2)  A  license  to  take  and  use  water  for  mining  purposes,  when  such  adver- 
tisement is  dispensed  with  under  this  section,  shall  not  be  for  a  longer  period 
than  one  yesir,  but  the  said  license,  on  the  payment  of  the  annual  rental  may 
be  renewed  from  year  to  year  at  the  discretion  of  the  comptroller  without 
further  notice.    (1913,  c.  82,  s.  40.) 

66.  Whenever  the  requirements  of  a  riparian  proprietor  for  domestic  purposes 
are  in  question,  the  comptroller  of  water  rights  or  the  board,  as  the  cjise  may  be, 
shall  fix  the  quantity  to  which  he  is  entitled,  and  may  fix  the  means  of  con- 
veyance thereof.    (1913,  c.  82.  s.  41.) 

67.  The  lieutenant  governor  in  council,  upon  being  satisfied  upon  oath  or 
statutory  declaration,  that  good  reason  exists  for  delay  in  the  survey  and  prepa- 
ration of  the  plans  and  their  submission  for  approval,  may  extend  the  time  for 
the  commencement  of  the  survey  and  the  submission  of  the  plans  for  such 
period,  and  on  such  terms,  and  with  such  precedence  as  to  him  shall  seem  just 
(1912,  c.  49,  s.  27.) 

68.  If  the  said  surveys  are  not  made  or  the  said  plans  are  not  submitted 
within  the  time  fixed  by  the  permit  under  section  64  of  this  act  or  the  ex- 
tension granted  under  the  last  preceding  section,  the  rights  of  the  applicant 
shall  cease,  and  the  permit  shall  become  null  and  void  without  further  notics^ 
demand,  or  proceeding.    (1912,  c  49,  s.  27.) 
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69.  The  applicant  shall,  on  the  Issue  of  such  permit,  forthwith  proceed  to 
have  surreys  and  plans  made  of  the  works  by  which  It  Is  proposed  to  divert, 
store,  carry,  use,  lower  the  level  of,  sell,  barter,  or  exchange  the  water  or  the 
power  produced  or  generated  from  the  water  therein  mentioned : 

Provided,  That  If  the  applicant  proposes  to  store,  divert,  or  carry  the  water 
or  the  power  generated  from  the  water  through  or  partly  through  works  the 
plans  of  which  have  been  approved  under  this  act.  It  shall  not  be  necessary 
to  survey  or  make  plans  of  these  works  If  the  comptroller  is  satisfied  that  the 
said  works  are  ample  and  safe  for  the  storage  and  carriage  of  the  additional 
quantity  of  water.     (1912,  c.  49,  s.  27;  1913,  c.  82,  s.  42.) 

70.  (1)  The  applicant  shall,  within  the  time  granted  him,  file  with  the  comp- 
troller of  water  rights  and  with  the  water  recorder  of  each  district  in  which 
the  works  are  situate  a  statement  in  writing  and  plan  which,  taken  together, 
shall  contain  the  following  information : 

(a)  The  route  by  which  the  water  or  power  is  to  be  carried. 

(6>  The  position  of  the  works. 

<c)  The  particular  hereditaments  (if  any)  upon  which  the  water  is  to  be 
used. 

(d)  Where  water  or  power  is  to  be  sold,  bartered,  or  exchanged  the  terri- 
tory (if  any)  within  which  the  water  or  power  is  to  be  sold,  bartered,  or 
exchanged. 

(6)  Kach  parcel  of  land  crossed  or  touched  by  the  works,  with  the  name  of 
the  registered  owner  and  the  area  of  land  to  be  occupied. 

(/)  The  position  of  all  public  works,  highways,  and  private  roads  along  or 
across  which  the  works  are  to  be  constructed. 

Provided,  That  if  it  is  proposed  to  carry  or  store  or  pen  back  the  water  by  or 
in  works  already  constructed  the  applicant,  in  lieu  of  the  above  information, 
shall  file  the  consent  in  writing  of  the  proprietor  of  the  said  works  to  such 
carriage,  storage,  or  penning  back. 

(2)  If  the  application  is  for  a  commercial  license  the  applicant  shall  at  the. 
same  time  file  with  the  comptroller  plans  and  specifications  of  all  dams,  head- 
works,  spillways,  bridges,  and  culverts  In  such  detail  that  the  construction  of 
the  works  might  be  carried  out  from  them. 

(3)  The  said  statement  and  plan  may  be  filed  before  the  issue  of  the  permit 
to  survey.     (1912.  c.  49,  s.  27;  1913,  c.  82,  s.  43.) 

71.  (1)  If  the  application  is  for  a  noncommercial  license  the  applicant  shall 
serve  a  notice  on  each  person  whose  land  will  be  touched  or  in  any  way  afl'ected 
by  the  works. 

(2)  If  the  application  Is  for  a  commercial  license  the  applicant  shall  serve  a 
notice  on  each  person  whose  land  will  be  touched  or  In  any  way  affected  by 
the  works,  and  shall  publish  a  notice  in  two  Issues  of  the  Gazette  and  once  a 
week  for  four  weeks  in  a  local  newspaper. 

(3)  In  every  case  the  notice  shall  state  that  the  applicant  has  filed  in  the 
office  of  the  water  recorder  at  (naming  the  place  or  places)  and  in  the  office 
of  the  comptroller  of  water  rights  at  Victoria  particulars  and  plans  of  the 
works  for  the  diversion  of  water  from  the  stream  (naming  or  describing  it), 
and  shall  describe  tlie  place  where  the  water  is  to  be  used  or  where  power  is 
to  be  generated  from  the  water.     (1912,  c.  49,  c.  27.) 

72.  Any  individual,  partnership,  company,  or  municipality  who  would  be 
injuriously  affected  by  the  issue  of  a  license  may,  within  30  days  after  being 
served  with  the  notice  mentioned  in  the  last  preceding  section,  or  within  30 
dnys  after  the 'first  appearance  of  the  notice  in  the  local  newsi)aper,  file  with 
the  comptroller  of  water  rights  an  objection  in  writing  setting  out  fully  and  in 
detail  the  grounds  of  the  objection.  The  comptroller  shall  consider  the  ob- 
jection, and  if  in  his  opinion  the  grounds  of  complaint  are  prima  fade  sufficient 
to  warrant  inquiry,  shall  set  a  day  for  a  hearing  before  himself,  or  shall  au- 
thorize the  water  recorder  or  some  i)erson  appointed  by  the  minister  to  take 
evidence  and  to  report  to  the  comptroller.  The  comptroller,  after  the  said 
hearing  before  himself,  or  after  considering  the  said  report,  may  dismiss  the 
objection  or  may  find  that  the  objection  is  sufficient  to  authorize  the  refusal 
or  modification  of  the  license  applied  for.  If  the  comptroller  does  not  consider 
the  grounds  of  complaint  sufficient  he  shall  notifv  the  objector  by  letter.  (1912, 
c.  49,  s,  27 ;  1913,  c.  82,  s.  44.) 

73.  After  the  said  objections  have  been  dealt  with  the  comptroller  shall  take 
Into  consideration  the  notice;  the  application ;.  the  decision  upon  the  objections; 
th?  conditions  imposed  in  the  permit  issued  under  secton  64;  any  consent  in 
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writing  for  the  storage,  penning,  or  carriage  of  water  ou  works  already  con- 
structed which  may  have  been  filed;  and  may  require  further  evidence;  may 
make  such  additions,  alterations,  deviations,  and  limitations  in  the  plans  anil 
particulars  as  may  seem  to  him. necessary  in  the  public  interest;  may  refuse 
the  application,  or  may  approve  the  plans  as  submitted  or  as  amended;  and 
may  set  a  time  within  which  the  works  shall  be  commenced,  a  time  when  the 
said  works  shall  be  completed,  and  a  further  time  within  which  proof  shall  be 
filed  with  the  comptroller  of  water  rights  of  the  quantity  of  water  which  has 
been  put  to  the  use  mentioned  in  the  application  for  the  license.  (1913,  c.  82, 
s.  45. ) 

74.  (1)  After  the  approval  of  the  plans  the  comptroller  of  water  rights  shall 
issue  to  the  applicant  a  conditional  license  or  licenses  under  this  part  havlnp; 
the  precedence  therein  mentioned,  and  the  said  license  shall  be  conditional  upon 
compliance  with  the  terms  imposed  by  the  said  comptroller  under  the  last 
preceding  section. 

(2)  The  holder  of  a  conditional  license  shall  have  all  the  rights  and  shall 
observe  all  the  obligations,  duties,  and  limitations  imposed  on  licensees  by  this 
act. 

(3)  The  conditional  license  granted  by  the  comptroller  shall  contain  the 
following  particulars: 

(a)  The  source  of  the  water  supply. 

(6)  The  point  of  diversion. 

(c)  The  date  from  which  the  right  shall  take  precedence. 

id)  The  purpose  for  which  the  water  is  to  be  used. 

(e)  The  maximum  quantity  of  water  which  may  be  used. 

(/)  The  period  of  the  year  during  which  the  water  may  be  used. 

(g)  The  area  and  description  of  the  lairds  or  hereditaments  upon  which  the 
water  may  be  used. 

(h)  The  other  terms  and  conditions  respecting  the  use  of  the  water. 

(i)  The  date  of  the  commencement  and  the  date  of  the  completion  of  the 
works  to  be  constructed  for  the  diversion  and  the  carriage  of  the  water, 

U)  The  date  when  proof  of  completion  of  the  said  worTcs  and  of  the  putting 
of  the  water  to  a  beneficial  use  shall  be  filed  in  the  oflice  of  the  comptroller. 

(4)  The  holder  of  a  conditional  license  shall  not  be  entitled  to  a  final  license 
In  substitution  for  his  conditional  license  unless  and  until  he  has  filed  with  the 
comptroller  of  water  rights  the  proof  required  as  aforesaid  of  the  completion  of 
the  works  and  the  putting  of  the  water  to  the  beneficial  use  intended :  Provided, 
That  if  within  the  time  allotted  proof  is  filed  that  a  part  only  of  the  water  ap- 
plied for  has  been  put  to  the  beneficial  use  intended,  the  holder  shall  be  en- 
titled to  a  final  license  in  respect  of  such  quantity  of  water  as  shall  have  been 
80  put  to  beneficial  use. 

(5)  If  proof  Is  not  filed  as  required  by  the  last  preceding  subsection,  the 
comptroller  of  water  rights  shall,  without  further  notice,  demand,  or  proceed- 
ing, declare  the  said  conditional  license  forfeited  and  the  entry  of  such  condi- 
tional license  canceled;  and  the  works  constructed  under  such  conditional 
license,  if  upon  Crown  lands,  shall  become  forfeited  to  the  Crown,  and  if  not 
upon  Crown  lands,  shall  become  forfeited  to  and  become  the  property  of  the 
owner  of  the  land  upon  which  the  works  are  situate. 

(6)  Before  the  time  fixed  for  the  completion  of  the  works  as  aforesaid,  an 
application  to  extend  the  time  may  be  made  to  the  comptroller,  but  the  comp- 
troller shall  not  entertain  the  application  nor  have  any  power  to  extend  the 
time  unless  the  applicant  shall  satisfy  the  comptroller,  ui)on  oath,  that  the  ap- 
plicant has  begun  and  diligently  continued  the  work  In  good  faith,  and  has 
been  prevented  by  causes  beyond  his  control  from  completing  the  works  so  or- 
dered to  be  constructed  as  aforesaid.    (1913,  c.  82,  s.  46.) 

75.  A  license  for  municipal  or  power  purposes  for  any  quantity  of  water,  or  a 
license  to  a  company  for  industrial  purposes  when  the  quantity  applied  for  ex- 
ceeds 10  cubic  feet  per  second,  shall  not  issue  unless  and  until  the  undertaking 
has  been  approved  by  the  minister  under  Part  VI  of  this  act.  (1912,  c.  49,  s. 
27;  1913,  c.  82,  s.  2.) 

76.  The  grant  of  a  license  to  take  and  use  water  shall  include  the  right  to  the 
licensee  to  divert  the  water  included  in  the  license  at  the  point  of  diversion. 
(1912,  c.  49,  s,  27.) 

77.  The  grant  of  a  license  to  take  and  use  water  shall  entitle  the  holder  to 
the  flow  of  so  much  of  the  specified  quantity  of  water  In  the  8ti*eam  at  the 
point  of  diversion  as  he  can  beneficially  use,  which  right  shall  not  be  prejudiced 
by  subsequent  grants  at  higher  points  on  the  stream  or  any  tributary  thereof. 
(1912,  c.  49,  s.  27;  1913.  e.  82,  s.  47.) 
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78.  All  licenses  granted  under  this  part  of  this  act  to  take,  use,  store,  or  pen 
back  water  shall  be  subject  to  subsequent  adjustment  by  the  comptroller  of 
water  rights  after  a  hydrographic  survey  of  the  stream  has  been  made.  Such 
adjustment  shall,  however,  where  the  water  Is  used  for  irrigation,  be  made  with 
due  regard  to  the  duty  of  water  on  the  hereditaments  watered  1)y  the  stream, 
and  in  all  cases  without  changing  the  priority  of  the  license.  (1912,  c.  49, 
s.  27.) 

79.  Subject  to  any  obligations  hereinafter  imposed,  the  rights  and  powers 
herein  conferred  shall,  when  mentioned  in  the  license,  but  not  otherwise,  in- 
clude the  right  or  power  to  store  water  and  to  lower  lakes  and  other  standing 
bodies  of  water  below  their  normal  level,  and  to  construct  the  works  authorized 
and  approved  In  respect  thereof.    (1912,  c.  49,  s.  27.) 

80.  A  license  to  take  or  use  water  shall  not  confer  any  right  to  the  use  or 
diversion  of  mineral  water  unless  expressly  mentioned  in  the  license.  (1912, 
c.  49,  s.  27.) 

81.  Any  holder  of  a  license  or  record  may  obtain  permission  from  the  comp- 
troller of  water  rights  to  change  the  point  of  diversion  of  the  water  used  by 
him,  or  the  course  of  his  ditch,  flume,  or  other  conduit,  on  giving  such  notices 
and  complying  with  such  terms  as  the  said  comptroller  may  require  or  im- 
pose. #(1912,  c.  49,  s.  27.) 

82.  Whenever  a  licensee  or  the  owner  of  a  segi'egated  portion  of  the  land  to 
which  a  license  is  appurtenant  desires  to  have  tho  water  apportioned  between 
two  or  more  parts  of  the  hereditaments  in  respect  whereof  the  license  was 
originally  obtained,  he  may  apply  to  the  comptroller  of  water  rights  for  an 
apportionment,  and  the  comptroller,  on  its  being  proved  to  his  satisfaction  that 
the  rights  of  others  will  not  be  prejudiced  or  imperiled,  may,  after  notice  to 
all  persons  interested,  amend  the  license  originally  granted,  or  may  issue  two 
or  more  licenses  to  conform  to  the  apportionment  permitted.  Such  new  licenses 
shall  not  authorize,  In  the  aggregate,  the  diversion  of  more  water  than  the 
quantity  permitted  to  be  diverted  by  the  original  license,  and  shall  be  dated 
as  of  the  same  date  and  have  the  same  priority  as  the  original  license.  (1912, 
c.  49,  8.  27.) 

83.  (1)  Any  licensee  or  the  holder  of  a  permit  under  section  64  of  this  act 
may  enter  upon  Crown  lands,  or  any  other  lands  howsoever  and  by  whom- 
sf)ever  held,  for  the  purpose  of  surveying  the  location  of  the  point  of  diversion, 
the  place  of  storage,  and  the  route  for  the  carriage  of  water  as  part  of  any 
works  proposed  to  be  constructed,  doing  as  little  damage  as  possible  and  fully 
compensating  any  company,  municipality,  or  person  for  any  loss,  damage,  or 
injury  by  reason  of  such  entry;  and  if  the  amount  of  compensation  be' not 
agreed  upon,  it  shall  be  settled  by  arbitration  pursuant  to  the  "arbitration 
act." 

(2)  Before  entering  on  the  lands  of  private  ownerg  the  licensee  or  holder 
of  the  said  permit  shall  give  adequate  security  for  the  payment  of  any  com- 
pensation for  loss,  damage,  or  Injury  to  such  private  owner  by  reason  of  such 
entry.     (1912,  c.  49,  s.  27.) 

84.  The  licensee,  subject  to  and  in  conformity  with  this  act  and  the  authority 
received  from  the  comptroller  of  water  rights,  or  by  the  certificate  of  the  lieu- 
tenant governor  in  council  or  the  minister  as  in  this  act  prescribed,  may  con- 
struct any  works  necessary  to  beneficially  use  the  water  referred  to  in  his 
license.     (1912,  c.  49,  s.  27;  1913,  c.  82,  s.  2.) 

85.  (1)  Any  two  or  more  record  holders  or  licensees  may,  subject  to  the 
prior  rights  of  other  holders,  upon  such  terms  as  may  be  agreed  upon,  join 
together  in  constructing  the  works  necessary  to  carry  the  water  to  their  re- 
spective lands,  and  may  mingle  such  waters. 

(2)  Any  holder  of  two  or  more  records  or  licenses,  or  any  person,  partner- 
ship, or  company  owning  tlie  lands  to  which  water  records  or  licenses  are 
appurtenant,  may  construct  works  to  carry  the  waters  held  under  the  records 
or  licenses,  and  may  mingle  such  waters. 

(3)  Any  company  organized  for  the  purpose  of  the  carriage  of  waters  held 
under  records  or  licenses  may,  upon,  but  not  without  filing  their  plans  in  con- 
nection with  such  carriage  with,  and  obtaining  the  approval  thereof  by,  the 
comptroller  of  water  rights,  and  obtaining  the  approval  of  their  undertaking 
by  the  minister,  construct  works  to  carry  such  water,  and  may  mingle  such 
waters. 

(4)  No  agreement  or  undertaking  pursuant  to  this  section  shall  enlarge  as  to 
quantity  the  rights  of  any  record  holder  or  licensee  as  fixed  by  the  record  or 
license. 
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(5)  When  two  or  more  record  holders  or^  licensees  desire  to  Join  together 
In  constructing  works  under  this  section,  or  when  the  owners  of  lands  to  which 
water  records  or  licenses  are  appurtenant  are  using  the  same  works  for  divert- 
ing, storing,  or  carrying  the  water  thereunder  granted  them,  they  may  form  a 
partnership  under  this  act,  to  be  known  by  the  firm  name  of  "  The  (naming  It) 
Irrigation  Community,"  by  subscribing  and  filing  with  the  water  recorder  arti- 
cles of  partnership. 

(6)  Such  community  shall,  unless  otherwise  agreed  upon,  be  deemed  a 
yearly  partnership  renewable  from  year  to  year  by  tacit  consent 

(7)  A  partner  in  any  such  irrigation  partnership,  or  his  agent  authorised 
in  writing,  shall  at  any  meeting  thereof  be  entitled  to  vote  upon  the  interest 
which  the  partner  may  hold  therein,  but  the  result  of  the  voltes  shall  be  de- 
termined by  the  number  of  the  interests  voted  upoir  and  not  by  the  number 
of  partners  voting  at  such  meeting. 

(8)  The  interest  which  each  partner  shall  have  in  the  irrigation  community 
sliall  be  based  on  the  number  of  acres  which  he  shall  have  the  right  of  irri- 
gating under  the  records,  licenses,  or  permits  authorizing  the  diversion  of  water 
through  the  works  of  the  partnership,  each  acre  or  part  of  an  acre  beins 
deemed  an  Interest. 

(9)  A  majority  of  the  votes  may  decide  upon  the  method  in  wh\ph  the 
works  shall  be  constructed  and  maintained  and  what  repairs  or  renewals  shall 
be  effected,  and  may  levy  assessments  therefor  respectively  and  for  the  ex- 
penses of  the  partnership,  and  may  determine  the  extent  and  manner  of  levy- 
ing the  siiid  assessments  and  when  the  same  shall  be  payable.  Such  majority 
may  also  choose  a  manager  who  shall  represent  the  partnership  and  may  sue 
and  be  sued  in  the  name  of  the  partnership  for  assessments  and  otherwise,  and 
he  shall  have  power  to  bind  the  partnership  with  his  contracts. 

(10)  All  such  assessments  shall  be  payable  before  the  first  day  of  Jane  in 
each  year. 

(11)  Any  partner  making  default  In  payment  of  any  assessmei)t  after 
receiving  a  notice  from  the  manager  certifying  the  amount  due  by  him  shall, 
if  such  amount  be  correct,  be  personally  liable  therefor  to  the  partnership, 
and  may  be  sued  therefor  in  any  court  of  competent  jurisdiction.  (1912,  c.  49, 
a  27;  1913.  c.  82,  ss.  2,  48.) 

86.  Whenever  a  license  is  granted  for  the  use  of  water  upon  any  particular 
hereditaments,  such  license  shall  be  deemed  to  be  appurtenant  to  the  heredita- 
ments in  respect  whereof  such  license  is  granted,  and  shall  pass  with  any 
demise,  devise,  conveyance,  alienation,  or  transfer  of  the  said  hereditaments. 
(1912,  c.  49,  8.  27.) 

87.  The  production  of  the  license,  or  of  a  certified  copy  of  the  counterfoil 
thereof  in  the  water  recorder's  ofllce,  shall,  without  further  proof,  be  evidence 
in  all  courts  of  the  matters  and  things  therein  mentioned.     (1912,  c.  49,  s.  27.) 

88.  Any  person  aggrieved  by  or  dissatisfied  with  any  order  made  by  the 
comptroller  of  water  rights  or  water  recorder  under  this  part  may  apiieal  there- 
from to  the  minister  in  manner  hereinafter  prescribed.     (1912,  c.  49,  s.  27.) 

PART  VI. — PROCEDURE  TO  OBTAIN  APPROVAL  OF  THE  UNDERTAKING  OF  A  MUNICIPALITY 

OR   A   COMPANY. 

89.  (1)  If  under  this  act  the  undertaking  of  a  municipality  or  company  re- 
quires the  approval  of  the  minister  before  the  issue  of  a  license,  the  applicant 
may  petition  for  such  approval  at  any  time  after  the  filing,  under  sections  59 
and  60  of  this  act,  of  its  application  for  a  license. 

(2)  Any  municipality  or  company  holding  a  license  issued  before  the  27th 
day  of  February,  1912,  which  has  not  obtained  the  approval  of  its  undertaking, 
may  petition  the  minister  for  such  approval  under  this  part. 

(3)  The  petition  shall  be  filed  with  the  comptroller  of  water  rights,  and  a 
copy  thereof  filed  in  the  otfice  of  the  water  recorder  for  the  district,  and  the 
said  petition  shall  be  verified  by  oath,  and  shall  contain  or  be  accompanied  with 
such  information  as  nmy  be  required  by  the  minister  or  by  rules  and  regula- 
tions made  under  this  act  by  the  lieutenant  governor  in  council.     (1913,  c.  82, 

s.  49.) 

00.  Notice  of  the  filing  of  the.  said  petition  to  the  minister  shall,  within 
30  days  after  the  said  filing,  be  given  by  advertisement  published  in  the  Gazette 
and  once  a  week  for  four  weeks  in  a  local  newspaper  before  the  petition  is 
heard,  and  a  copy  of  the  said  notice  shall  be  filed  In  the  office  of  the  water 
recorder  for  the  said  district  and  in  the  ofllce  of  the  comptroller.    The  notice 
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shall  state  that  a  copy  of  the  x)etitlon  is  on  file  in  the  office  of  the  water  re- 
corder of  the  district  (naming  it)  and  in  the  office  of  the  comptroller  at  Vic- 
toria.    ( 1913,  c.  82,  s.  50. ) 

91.  Any  municipality,  company,  partnership,  or  person  may  file  with  the 
comptroller  of  water  rights  an  objection  to  the  undertaking,  or  any  part  or 
parts  thereof,  intended  to  be  submitted  to  the  minister  for  approval  as  afore- 
said. Such  objection  shall  set  out  fully  and  in  detail  the  grounds  of  the  objec- 
tion, and  shall  conform  to  any  rules  on  the  subject.  (1912,  c.  49,  s.  27; 
1913,  c.  82,  8. 2. ) 

92.  (1)  Tbe  board  of  investigation  shall  hear  the  said  petition  and  any 
objections  tliereto,  and  nrny  postpone  or  adjourn  the  hearing  of  the  said  i>etl- 
tion  from  time  to  time  as  may  be  deemed  expedient;  and  may  reoomiDead  the 
approval  of  the  undertaking  as  submlttedr  or  may  require  further  evidence, 
may  direct  references  and  inquiries,  and  shall  report  their  recommendations 
to  the  minister. 

(2)  The  minister  may  make  or  order  to  be  made  additions,  alterations,  devia- 
tions, and  limitations  In  the  plan  and  the  proposed  works,  and,  without  limiting 
the  generality  of  the  foregoing,  may  generally  give  such  directions.  Impose  such 
restrictions,  limitations,  and  conditions,  and  make  such  orders  as  may  in  the 
public  interest  be  deemed  just.     (1913,  c.  82,  s.  51.) 

93.  The  minister  may  issue  a  certificate  under  his  hand  setting  forth  that 
the  proposed  undertaking  as  submitted  has  been  approved,  or  that  the  same 
has  been  approved  subject  to  division  into  parts,  and  the  alterations,  limita- 
tions, restrictions,  and  conditions  in  such  certificate  contained.  (1912,  c.  49 
8.  27 ;  1913,  c.  82,  ss.  2,  52. 

94.  If  it  be  intended  to  issue  such  certificate  to  a  company,  then  in  and  by 
snch  certificate  the  following  matters  and  things  shall  be  determined'  and  set 
out  therein : 

(a)  The  amount  of  the  capital  of  the  company  which  shall  be  subscribed 
and  the  amount  which  shnll  be  actually  paid  up  before  the  company  shall  begin 
the  construction  of  the  works ;  or 

(6)  If  the  work  has  been  divided  into  parts,  then  the  amount  of  capital 
which  shall  be  subscribed  and  the  amount  which  shall  be  actually  paid  up  In 
respect' of  each  part  before  beginning  the  works  on  each  particular  part. 

(c)  The  time  within  which  the  works  shall  be  begun,  and  if  divided,  then 
the  time  within  which  each  part  shall  be  begun. 

(d)  The  time  within  which  the  works  shall  be  completed  and  in  actual 
operation. 

(e)  The  territory  within  which  the  company  may  exercise  its  powers.  (1912, 
c.  49,  8.  27.) 

95.  If  a  certificate  shall  have  been  Issued  in  respect  of  part  only  of  the  under- 
taking, or  if  the  applicant  for  such  certificate  shall  desire  to  have  the  same 
amended,  varied,  or  altered,  a  further  certificate  or  certificates  may  from  time 
to  time  be  issued,  or  such  amendment,  variation,  or  alteration  made,  by  the 
minister  upon  the  applicant  following  the  procedure  laid  down  in  sections  89 
to  92  of  this  act:  Provided,  That  before  any  further  certificate  is  granted  or 
such  amendment,  variation,  or  alteration  made,  the  applicant  shall  produce  to 
the  comptroller  the  original  certificate,  and  the  comptroller  shall  note  thereon 
a  reference  to  such  further  certificate  and  to  every  addition,  amendment,  varia- 
tion, or  alteration.     (1913,  c.  82,  s.  53.) 

96.  A  copy  of  every  such  certificate  mentioned  In  the  last  three  preceding  sec- 
tions, certified  under  the  hand  of  the  minister,  shall  be  filed  with  the  comptroller 
of  water  rights,  the  water  recorder  of  the  district  or  districts  where  the  works 
are  to  be  const lucted.  and  such  other  person  as  the  rules  mny  require,  and  in 
the  case  of  companies  vvith  the  registrar  of  joint-stock  companies,  and  shall  be 
published  in  the  Gazette  and  in  a  local  newspaper  In  each  district  included  In 
the  territorial  limit  of  the  tmdertaklng.     (1912,  c.  49,  s.  27;  1013,  c.  <52,  s.  M.) 

97.  The  minister  may  from  time  to  time,  on  petition  presented  for  that  pur- 
pose, extend  the  time  for  the  construction  and  completion  of  the  works  or  any 
part  thereof.     (1913,  c.  82.  s.  55.) 

98.  Upon  the  grant  of  the  first  or  any  subsequent  certificate  by  the  minister 
and  the  issue  of  a  license,  the  municipality  or  company,  subject  to  such  certifi- 
cate and  any  addition,  amendment,  variation,  or  alteration  thereof,  shall  have, 
hold,  and  enjoy  all  the  rights,  powers,  and  privileges  conferred  upon  companies 
licensed  to  take  and  use  water  for  a  similar  purpose  under  this  act.  (1912,  c.  49, 
8.  27;  1913,  c.  82,  ss.  2,  56.) 

99.  Save  when  the  minister  has  extended  the  time  as  aforesaid,  if  the  works 
In  this  part  of  this  act  referred  to  be  not  commenced  within  six  months  of  the 
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time  fixed  by  the  certificnte,  or  if  the  said  works  be  not  completed  within  the 
time  fixed  by  the  certificate,  or  any  extension  of  snch  time,  the  minister  may 
•declare  such  license  and  certificate  null  and  void,  and  the  same  shall  be  canceled 
In  the  register  of  licenses  and  be  delivered  up  by  the  licensee.  There  shall  be 
an  appeal  to  the  lieutenant  governor  in  council  from  the  decision  of  the  min- 
ister under  this  part.     (1912,  c.  49,  s.  27;  1913,  c.  82,  s.  57.) 

ft'ART    Vn. — GENERAL    POWERS    AND    PRIVILEGES    OF    MUNICIPALITIES    AND    COMPANIES 

USING  WATER  FOR  DOMESTIC  PURPOSES. 

100.  Any  municipality  or  company  which  has  obtained  a  certificate  of  the  ap- 
proval of  an  undertaking  for  the  taking  and  using  of  water  for  municipal  pur- 
poses, and  has  been  granted  under  Part  V  of  this  act  a  license  for  the  said 
purpose,  may,  upon  the  terms  and  conditions  and  for  the  puriH)ses  specified  in 
the  said  certificate  and  the  said  license,  and  subject  to  the  obligations,  duties, 
and  limitations  hereinafter  imposed,  enter  upon,  take,  and  use  Crown  lands 
and  other  lands  as  provided  for  in  Part  XIII  of  this  act,  and  may  exercise  the 
general  powers  and  privileges  in  this  part  conferred.     (1913,  c.  82,  s.  58.) 

101.  The  municipality  or  company  may,  after  the  issuance  of  the  said  license, 
■construct  their  works  in,  upon,  through,  over,  and  under  any  lands  referred  to 
In  the  map  or  plan  submitted  at  the  time  when  the  application  was  made  for 
the  approval  of  the  approval  of  the  works,  and  subject  to  the  obligations  here- 
inafter imposed  shall,  for  that  purpose,  have  the  right  of  ingress,  egress,  and 
regress  in,  upon,  through,  over,  and  under  said  lands  and  to  do  and  perform 
all  such  acts  and  things  as  may  be  necessary  for  the  puri)0se  of  so  constructing 
their  works.     (1909,  c.  48,  s.  98;  3912,  c.  49,  s.  29.) 

102.  The  municipality  or  company  may  further,  after  the  issuance  of  the  said 
license,  upon  the  terms  and  conditions  and  In  manner  hereinafter  provided, 
ascertain,  set  out,  purchase,  and,  if  necessary,  enter  upon,  take,  and  use  all  such 
lands  as  may  be  necessary  for — 

(a)  Maintaining,  altering,  improving,  or  repairing  their  works. 
(6)  Opening  new  streets  required  for  their  works. 

(c)  The  protection  of  their  works. 

(d)  Preserving  the  purity  of  the  water  supplied  by  them  to  the  Inhabitants. 

(e)  Providing  for  the  efliclent  distribution  of  the  water  to  the  inhabitanta 
<1909,  c.  48,  s.  99;  1912,  c.  49,  s.  30.) 

103.  All  service  pipes  which  may  be  required  shall  be  constructed  and  laid 
down  up  to  the  outer  line  of  the  street  by  the  municipality  or  company,  and  the 
municipality  or  company  shall  be  solely  responsible  for  keeping  the  same  in 
repair.     (1909,  c.  48,  s.  100.)  . 

104.  In  all  cases  where  a  vacant  space  intervenes  between  the  outer  line  of 
the  street  and  the  wall  of  the  building  or  other  place  into  which  the  water  is  to  be 
taken,  the  municipality  or  company  may,  with  the  consent  of  the  owner,  lay  the 
service  pipes  across  such  vncant  space  and  charge  the  cost  thereof  to  the  owner 
of  the  premises,  or  such  owner  may  himself  lay  such  service  pipes,  provided 
the  same  is  done  to  the  satisfaction  of  the  municipality  or  company,  or  pei^on 
appointed  by  them  in  that  behalf.     (1909,  c.  48,  s.  101.) 

105.  The  occupier  of  the  house,  building,  or  promises  supplied  with  water 
shall,  if  he  desires  to  use  water,  at  his  own  cost  constnict  all  other  works 
necessary  to  receive  the  water  at  the  outer  part  of  the  wall  of  thew  house  and 
-distribute  it  as  he  may  desire  throughout  the  premises,  and  shall  keep  all  such 
works  in  a  good  and  sufllclent  state  of  repair.    (1909,  c.  48,  s.  102.) 

106.  The  exiKjnses  Incidental  to  the  laying  and  repairing,  as  hereinafter  pro- 
vided, of  such  service  pipes,  if  laid  or  repaired  by  the  municipality  or  com- 
pany (except  the  repairing  of  the  service  pipes  from  the  main  line  to  the 
outer  limit  of  the  street  as  aforesaid,  which  shall  be  borne  solely  by  the 
municipality  or  company),  or  of  siii)erin tending  the  laying  or  repairing  of  the 
same  If  laid  or  repaired  by  any  other  person,  shall  be  payable  by  the  owner  on 
demand  to  the  municipality  or  company,  or,  if  not  so  paid,  may  be  collected 
forthwith  in  the  same  manner  as  water  rates:  Provided,  That  in  no  case  shall 
the  said  expenses  of  superintending  the  laying  or  repairing  of  such  service  pipe, 
if  laid  or  repaired  by  any  other  person  as  aforesjiid,  exceed  $1.  (1909,  c.  48,  s- 
103.) 

107.  Any  stopcock  placed  by  the  municipality  or  company  inside  the  wall  or 
building  shall  not  be  used  by  the  consumer,  save  In  case  of  accident  or  for  the 
prevention  of  fioodlng  or  waste  or  for  the  general  protection  of  the  building. 
(1909,  c.  48,  c.  104.) 
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108.  Any  person  supplied  with  water  by  the  municipality  or  company  may  be 
required  to  place  and  use  only  such  taps  for  drawing  and  shutting  off  water 
as  are  approved  by  the  municipality  or  company.     (1909,  c.  48,  s.  105.) 

109.  Any  person  authorized  by  the  municipality  or  company  for  that  purpose 
shall  have  free  access  at  proper  hours  of  the  day,  and  upon  reasonable  notice 
given  and  request  made,  to  all  parts  of  every  building  or  other  premises  in 
"Which  water  is  delivered  and  consumed,  for  the  purpose  of  inspecting  or  re- 
pairing the  works,  or  for  placing  meters  upon  any  service  pipe  or  connection 
^thin  or  without  any  house  or  building,  as  may  be  deemed  expedient;  and 
for  this  purpose  or  for  the  purpose  of  protecting  or  of  regulating  the  use  of 
liny  such  meter  may  set  or  alter  the  position  of  the  same,  or  of  any  pipe  con- 
nection or  tap,  and  may  fix  the  price  to  be  paid  for  the  use  of  any  sucn  meter* 
and  the  times  when  and  the  manner  in  which  the  same  shall  be  payable,  and 
may  also  charge  for  and  recover  the  expenses  of  such  iilteratious,  and  such 
price  and  the  expenses  of  such  alterations  may  be  collected  in  the  same  manner 
as  water  rates.     (1909,  c.  48,  s.  106.) 

110.  The  municipality  or  company  shall  regulate  the  distribution  and  use  of 
the  water  in  all  places  and  for  all  purposes  where  the  Siime  may  be  required^ 
and  from  time  to  time  shall  fix  the  prices  for  the  use  thereof  and  the  times 
of  payments,  and  they  may  erect  such  number  of  public  hydrants  and  in  such 
places  as  they  shall  see  fit,  and  direct  in  what  manner  and  for  what  purpose 
the  same  shall  be  used,  all  of  which  they  may  change  at  their  discretion,  and  may 
Ax  the  rate  or  rent  to  be  paid  for  the  use  of  the  water  by  means  of  hydrants 
or  fire  plugs  and  by  public  buildings.     (1909,  c.  48,  s.  107.) 

111.  All  the  moneys  due  for  the  supply  or  use  of  water,  herein  called  "a 
water  rate,"  and  all  costs  and  charges  in  connection  therewith,  shall  be  a 
charge  on  the  land,  building,  and  premises  where  the  water  is  supplied,  and  may. 
If  due  to  a  municipality,  be  levied  and  collected  in  the  same  manner  as 
municipal  rates  and  taxes  are  by  law  recoverable,  and  if  due  to  a  company  may. 
In  addition  to  all  other  remedies  given  by  this  act,  be  recovered  by  action  in  any 
court  of  competent  jurisdiction,  and  the  municipality  or  company  may  further 
shut  off  the  water  from  the  premises.     (1909,  c.  48,  s.  108.) 

112.  The  municipality  or  company  may  from  time  to  time  make  and  enforce 
by-laws,  rules,  and  regulations,  not  inconsistent  with  this  act  or  any  rules  made 
hereunder,  for — 

(a)  The  general  maintenance,  management,  and  conduct  of  the  undertaking,, 
business,  and  works. 

(&)  The  conduct  of  all  persons  employed  in  connection  with  the  undertaking 
and  works. 

(o)  Establishing  the  rates  to  be  paid  by  consumers. 

(d)  The  nature,  extent,  and  mod6  of  supply. 

(e)  The  mode  of  collection  of  rates. 

(/)  Providing  for  the  time  when  and  the  place  where  the  rates  shall  be 
poyable. 

(g)  Shutting  off  water  for  nonpayment  of  rate. 

{h)  The  purpose  of  preventing  waste. 

(<)  Thepurpose  of  discvering  and  preventing  dishonesty  and  fraud  with  re- 
spect to  the  supply  of  water  to  consumers. 

U)  All  other  purposes  within  the  scope  of  the  undertaking.  (1909,  c. 
48,  8.  109.) 

113.  The  municipality  or  company  shall  not  be  liable  for  damages  caused  by 
the  breaking  of  any  service  pipes  or  attachment,  or  for  any  shutting  off  of  any 
water  to  repair  mains  or  to  tap  the  mains,  it  whenever  the  same  is  shut  off 
more  than  six  hours  at  any  one  time,  reasonable  notice  of  the  intention  to  shut 
off  the  water  is  given.     (1909,  c.  48,  s.  110.) 

114.  The  municipality  or  company  shall  have  power  and  authority  to  supply^ 
upon  special  terms,  any  corporation  or  persons  with  water  for  domestic  pur- 
poses, although  not  resident  within  the  municipality  or  unincorporated  locality, 
and  may  exercise  all  other  powers  necessary  to  the  carrying  out  of  their  agree- 
ment with  such  corporation  or  persons,  as  well  without  as  within  the  mu- 
nicipality or  unincorporated  locality,  and  may  also  from  time  to  time  make  and 
carry  out  any  agreement  which  they  may  deem  expedient  for  the  supply  of 
water  to  any  railway  company  or  manufactory  for  domestic  purposes,  whether 
such  water  be  supplied  within  or  without  the  municipality  or  unincorporated 
locality.     (1909,  c.  48,  s.  111.) 

115.  The  municipality  or  company  may  dispose  of  any  real  or  personal  prop- 
erty acquired  for  their  purposes  under  this  act  when  no  longer  required,  and 
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until  sold  may  let  the  same;  any  property  so  sold  shall  be  free  from  any 
chnrge  or  lien  on  account  of  any  debentures  issued  by  the  municipality  or  com- 
pany, but  the  proceeds  of  the  sale  shall  be  added  to  and  form  part  of  the  f aind 
for  the  redemption  and  payment  of  any  debentures  constituting  a  charge 
thereon,  or  should  no  such  debentures  then  exist,  then  the  said  proceeds  shall 
form  part  of  the  general  fund  of  the  said  municipality  or  company  and  may 
be  applied  accordingly.     (1909,  c.  48,  s.  112.) 

116.  In  case  credit  is  given  for  any  portion  of  the  purchase  money  of  such 
real  property,  the  municipality  or  company  may  take  security  by  way  of 
mortgage  to  secure  the  same;  and  the  municipality  or  company  shall  have  all 
the  rights,  powers,  and  remedies  expressed  in  or  implied  by  any  mortgage 
given  as  fully  as  if  such  mortgage  had  been  given  to  a  private  person,  and 
every  such  mortgage  and  the  proceeds  thereof  shall  stand  as  security  for  any 
(debentures  constituting  a  charge  on  the  real  property  at  the  time  of  sale. 
(1909,  c.  48,  s.  113.) 

317.  All  materials  procured  or  partly  procured  under  contract  with  the 
municipality  or  company,  or  upon  which  the  municipality  or  company  shall  have 
made  advances  in  accordance  with  such  contract,  shall  be  exempt  from  execu- 
tion.    (1909,  c.  48,  s.  114.) 

FART    VIII. — SPECIAL    POWERS    AND    PRIVILEGES    OF    MUNICIPALITIES    T78INQ     WATER 

FOR   DOMESTIC    PURPOSES. 

118.  No  license  for  municipal  purposes,  as  defined  by  section  50  of  this  act, 
granted  to  a  municipality  shall  become  void  or  be  canceled  by  reason  of  non- 
user  either  in  whole  or  In  part,  but  in  so  far  as  the  quantity  of  water  licensed 
to  be  diverted  by  a  municipality  is  not  required  for  its  present  purposes  a 
license  may  be  granted  to  any  company  or  person,  upon  a  proper  application 
under  this  act  authorizing  the  use  of  the  water,  subject  to  and  until  it  Is  re- 
quired for  municipal  purposes.     (1909,  c.  48,  s.  115:  1012,  c.  49,  s.  31.) 

119.  In  those  cases  where  a  sufficient  supply  of  unrecorded  water  is  not 
available  within  reasonable  limits  of  distance  and  expenditure,  and  save  as  to 
the  water  required  by  any  Individual  for  domestic  purposes  and  water  acquired 
by  a  company  already  supplying  a  municipality  or  unincorporated  locality 
with  water  for  municipal  purposes,  every  municipality  may,  for  municipal  pur- 
poses only,  apply  to  the  minister  for  leave  to  expropriate  any  water  record  or 
water  license  and  the  works  constructed  thereunder,  and  acquire  another 
license  In  respect  thereof.     (1909,  c.  48,  &  116;  1913,  c.  82,  s.  2.) 

120.  An  application  to  the  minister  under  the  last  preceding  section  shall  be 
by  petition,  sealed  with  the  seal  of  the  municipality  and  verified  by  the  mayor 
and  clerk,  and  shall  set  out — 

(a)  The  information  contained  In  the  application  for  water  of  the  existing 
licensee  or  holder  of  the  water  record. 

(6)  The  Information  contained  in  the  application  for  approval  of  the  works 
by  the  existing  licensee  or  holder  of  the  water  record. 

(c)  The  same  information  as  if  the  application  was  for  a  license  for  unre- 
corded water. 

(d)  The  name  and  address  of  the  company  or  person  whose  rights  it  la 
proposed  to  acquire. 

(c)  The  name  of  the  nearest  stream  available  for  the  puriwses  of  the 
municipality  other  than  that  the  waters  of  which  it  Is  proposed  to  expropriate. 

(/)  Its  distance  from  the  municipality. 

(g)  An  approximnte  estimate  of  flie  cost  of  bringing  the  water  from  the  said 
stream  to  the  municipality. 

(h)  The  amount  proiwsed  to  be  paid  to  the  existing  licensee  or  holder  of  the 
water  record  for  the  extinguishment  of  his  rights  and  the  acquisition  of  his 
works,  and  for  his  loss  generally. 

(i)  How  and  when  the  couipenJjation  Is  proposed  to  be  paid. 

(/)  Such  further  Information  as  the  rules  or  the  minister,  on  the  applica- 
tion, may  require.     (1909,  c.  48,  s.  117;  1913,  c.  82,  s.  2.) 

121.  A  copy  of  such  i>etition  Indorsed  with  a  notice  of  the  time  fixed  for  hear- 
ing shall  be  served  on  the  existing  licensee  or  holder  of  the  water  record  and 
such  other  persons  as  may  be  affected  by  the  application.  (1909,  c  48,  s.  118.) 
(Part  new.) 

122.  The  minister  may,  on  such  application,  make  such  order  as  may  be 
deemed  Just  and  expedient    (1909,  c.  48,  s.  119 ;  1913,  c.  82,  s.  2.) 
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123.  Any  municipality  may,  for  municipal  purposes,  acquire  by  purchase, 
and  for  such  consideration  as  may  be  agreed  on,  any  water  record  or  license 
to  divert  water  and  the  works  connected  therewith,  whether  within  or  without 
the  municipality.     (1909,  c.  48,  s.  120.) 

124.  Any  municipality  may,  for  municipal  purposes,  on  giving  one  year's 
notice  in  writing  to  the  company  supplying  the  municipality  or  any  part  thereof 
with  water  for  the  said  purposes,  expropriate  such  company's  license  or  record 
and  works,  and  also  so  much  of  the  company's  land  as  is  used  in  connection 
with  the  works  and  essential  to  their  proper  management,  and  that  whether 
the  works  and  land  so  expropriated  are  within  or  without  the  municipality. 
(1909,  c.  48,  &  121.) 

125.  The  value  of  the  works  and  land  of  the  company  shall  be  ascertained 
by  arbitration  under  the  "arbitration  act,"  and  shall,  with  the  following 
additions  thereto,  be  the  price  to  be  paid  by  the  municipality : 

(tt)  If  the  company's  works  have  been  in  oi>eration  less  than  5  years,  a  80 
per  cent  bonus  upon  such  value. 

(b)  If  in  operation  5  and  less  than  10  years,  a  25  per  cent  bonus. 

(c)  If  in  operation  10  and  less  than  15  years,  a  20  per  cent  bonus. 
id)  If  in  operation  15  and  less  than  20  years,  a. 15  per  cent  bonus. 

(e)  If  in  operation  20  years  or  more,  a  10  per  cent  bonus.  (1909,  c.  48, 
6.  122.) 

120.  In  estimating  the  value  of  the  company's  works  and  land,  the  arbitra- 
tors shall  take  as  the  basis  of  their  valuation  the  amount  which  would  be 
required  to  construct  such  works  and  their  condition  at  the  time  of  the  arbitra- 
tion.    (1909,  c.  48,  a  123.) 

127.  Whenever  the  net  profits  of  a  company  supplying  the  inhabitants  of  a 
municipality  with  water  shall  exceed  20  per  cent  per  annum  on  the  paid-up 
capital  of  the  company  the  rate  charged  by  the  company  for  water  shall,  on 
the  petition  of  the  municiimlity,  be  subject  to  regulation  annually  by  the  lieu- 
tenant governor  in  council,  who  shall  so  regulate  the  said  rates  from  year  to 
year  as  that  the  company  shall  not  pay  or  be  able  to  pay  more  than  20  per 
cent  per  annum  on  the  paid-up  capital  pt  the  company.     (1909,  c.  48,  s.  124.) 

128.  Any  company  supplying  the  inhabitants  of  a  municipality  with  water 
may  be  required  by  the  municipality  to  make — 

(a)  Any  reasonable  extension  of  the  company's  works  to  other  parts  of  the 
municipality. 

{b)  The  works  of  the  company  reasonably  capable  of  sustaining  a  pressure 
of  water  adequate  for  use  in  the  event  of  flre. 

(c)  Such  repairs  and  alterations  as  are  reasonably  necessary  for  supplying 
all  the  inhabitants  with  water  and  their  reasonable  protection  from  flre.  (1909, 
c.  48,  &  125.) 

129.  The  municipality  shall  give  the  company  reasonable  notice  of  the 
matters  In  the  last  preceding  section  mentioned  and  shall  in  such  noUce 
•tate — 

(a)  The  parts  of  the  municipality  to  be  supplied  with  water. 

(&)  The  description  and  duration  of  the  further  means  of  supply. 

(c)  Details  of  the  improvements  required  to  make  the  company's  works  con- 
form to  subsection  (&)  of  the  said  section. 

(d)  The  character,  nature,  and  extent  of  any  repairs  and  alterations. 

(e)  The  time  within  which  the  matters  and  things  specified  In  the  said 
notice  are  to  be  begun  and  completed.     (1909,  c.  48,  s.  126.) 

130.  Upon  receipt  of  such  notice  as  aforesaid,  the  company  shall,  within  14 
days,  Inform  the  municipality  whether  or  not  it  is  intended  to  comply  there- 
with.    (1909,  c.  48,  s.  127.) 

131.  In  the  event  of  the  company  omitting  to  give  the  information  required 
by  the  last  preceding  section,  such  omission  shall  be  equivalent  to  a  refusal 
and  may  be  so  treated.     (1909,  c.  48,  s,  128.) 

132.  In  the  event  of  the  company  refusing  or  neglecting  to  comply  with  the 
terms  of  the  notice  aforesaid  or  negligently  or  inefficiently  carrying  out  the  re- 
quirements of  the  said  notice  the  municipality  may,  by  petition,  .apply  to  a 
Judge  of  the  supreme  court  to  enforce  the  request  contained  in  the  said  notice. 
(1909,  c.  48,  s.  129.) 

133.  Such  petition  shall  conform  as  nearly  as  may  be  tp  the  rules  of  the  court 
In  respect  of  matters  initiated  by  petition.     (1909,  c.  48,  s.  130.) 

134.  On  the  hearing  of  the  petition  the  judge  may  determine  the  reasonable- 
ness of  every  matter  and  thing  brought  before  him  and  shall  make  such  order 
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thereon  consistent  with  this  act  as  shall  in  his  opinion  be  jnst     (1909,  c  48, 
8.  131.) 

135.  Without  limiting  in  any  way  the  power  of  the  Judge  to  enforce  any 
order  he  may  mnke,  any  such  order  may  be  enforced  by  a  writ  of  sequestration. 
(1909,  c.  48,  s.  132.) 

136.  Any  order  so  made  as  aforesaid  shall  be  subject  to  appeal  as  If  it  were 
a  final  order  in  an  action.     (1909,  c.  48,  s.  133.) 

PART  IX. — POWERS   AND   PRIVILEGES   OF  POWER   COMPANIES. 

137.  Any  municipality  or  company  having  obtained  under  Part  VI  of  this  act 
a  certificate  of  the  approval  of  an  undertaking  for  the  taking  and  using  of 
water  for  power  purposes,  and  baving  been  granted  under  Part  V  of  this  act 
a  license  for  the  said  puriwse,  may,  upon  the  terms  and  conditions  and  for  the 
purposes  specified  in  the  said  certificate  and  the  said  license,  and  subject  to 
the  obligations,  duties,  and  limitations  hereinafter  imix>sed,  enter  upon,  take, 

ind  use  Crown  lands  and  other  lands  as  provided  for  in  Part  XIII  of  this  act, 
and  may  exercise  the  general  jwwers  and  privileges  in  tliis  part  conferred. 
*  (1913,  c.  82,  s.  59.) 

138.  The  company  may,  after  the  issuance  of  the  said  license,  construct  their 
works  in,  upon,  through,  over,  and  under  any  lands  referred  to  in  the  map  or 
plan  submitted  at  the  time  when  the  application  was  made  for  the  approval 
of  the  works;  and  for  that  purpose,  and  subject  to  the  obligations  hereinafter 
imposed,  shall 'have  the.  right  of  ingress,  egress,  and  regress  In,  upon,  through, 
over,  and  under  the  said  lands,  and  to  do  and  perform  uU  such  acts  and  things 
as  may  be  necessary  for  the  purpose  of  so  constructing  their  works.  (1909, 
c.  48,  s.  135;  1912,  c.  49,  s.  33.) 

139.  In  addition  to  the  general  powers  conferred  on  all  licenses,  the  company 
may.  In  conformity  with  the  license  obtained  and  the  certificate  granted  by  the 
lieutenant  governor  in  council  or  the  minister,  use  and  apply  water  and  water 
power  for  any  of  the  puri)oses  and  in  the  manner  and  methods  following,  and 

,    shall  generally  have  the  following  powei*s: 

(a)  To  construct,  operate,  and  maintain,  alter,  and  improve  houses,  factories, 
warehouses,  shops,  wharves,  buildings,  erections,  works,  and  conveniences  of 
all  kinds. 

(6)  To  construct,  operate,  and  maintain  electric  works,  power-works,  gener- 
ating plant,- and  such  other  conveniences  as  may  be  necessary  for  generating 
electricity. 

(o)  Producing  power  in  any  manner  and  of  any  kind. 

(<2)  Generating  electric!^  for  light,  heat,  power,  the  operation  of  motors, 
engines,  nnd  machinery  of  all  kinds,  propelling  tramways,  driving,  hauling, 
lifting,  crushing,  smelting,  drilling,  milling,  or  for  any  other  i)uri)ose  for  which 
it  can  be  used,  eitber  alone  or  In  connection  with  any  other  power. 

(6)  Transmitting  electricity  or  any  form  of  developed  power,  so  that  the 
same  may  be  used  by  any  municipality,  comiiany,  corporation,  or  person. 

(/)  Compressing  air  and  using  the  same  for  all  purposes, 

\g)  Placing,  sinking,  laying,  fitting,  maintaining,  and  reimiring  electric  lines, 
accumulators,  storage  batteries,  electric  cables,  mains,  wires,  pipes,  switches, 
connections,  branches,  electric  motors,  dynamos,  engines,  machines,  or  other 
apparatus  or  devices,  cuts,  drains,  watercourses,  pipes,  poles,  buildings,  and 
other  erections  an^  works,  and  ere<rting  and  placing  any  electric  line,  cable, 
main,  wire,  or  other  electric  apparatus  above  or  below  ground. 

(/i)  Constructing,  maintaining,  and  oi)erating  single  or  double-track  or  aerial 
or  other  tramways,  with  the  necessary  sidetracks  and  turnouts  for  the  pas- 
sage of  cars,  carriages,  an4  all  kinds  of  vehicles  capable  of  being  used  upon  or 
in  connection  with  a  tramway,  uiwn,  along,  across,  under,  or  above  any  lands, 
highways,  roads,  streets,  bridges  which  are  in  the  line  of  the  tramway  intended 
to  be  built  by  the  power  company  and  to  erect,  maintain,  and  rei»alr  poles  and 
wires  in  the  line  of  the  tramway  intended  to  be  built, 

(i)  To  take,  transfer,  and  carry  passengers,  merchandise,  and  goods  of  all 
kinds  on  the  tramway  by  any  motive  power  now  used  or  that  may  l)e  after- 
wards discovered. 

(;)  Supplying  consumers  with  electricity,  compressed  air,  or  any  other  form 
of  developed  i)ower,  whether  now  known  or  afterwards  discovered. 

(fc)  To  erect,  maintain,  and  repair  poles,  wires,  and  lines  for  the  purpose  of 
transmitting  electricity  or  any  other  power,  or  telephone  or  telegraph  messages, 
upon,  along,  across,  or  above  any  Crown  lands,  highways,  roads,  streets,  bridges. 
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anrt  for  tliese  or  any  other  purposes  to  open,  break  up  highways,  roads  and 
streets,  sewers,  draius,  or  tunnels  within  or  under  any  such  highways,  roads, 
and  streets. 

(/)  To  erect  poles,  posts,  pillars,  lamps,  glol>es,  and  any  other  apparatus  In  or 
upon  highways,  roads,  streets,  or  bridges,  or  against  any  wall  erected  on  the 
same  or  adjoining  thereto. 

(m)  To  dig  trenches  and  drains  and  therein  to  lay  cables,  lines,  and  wires, 
and  to  put  electric  cables,  lines,  wires,  switches,  and  connecting  boards  from  any 
cables,  lines,  and  wires  in,  under,  along,  or  across  all  raids,  highways,  streets, 
find  bridges,  and  from  time  to  time  to  cut,  alter,  remove,  replace,  repair,  and 
relry  all  or  any  such  cables,  lines,  wires,  switches,  and  connecting  boards  or 
other  a  ppa  ra tus. 

(w)  To  acquire  by  purchase  or  otherwise  the  right  to  use  and  enjoy  electric 
or  any  other  power  already  developed  by  others  at  any  point  or  points. 

(o)  To  construct,  maintain,  alter,  repair,  and  renew  devices  for  measuring 
light,   heat,   and   power. 

(p)  To  sell  or  let  for  use,  light,  heat,  power,  and  any  and  all  devices  and 
apparatus  used  for  measuring  the  same,  or  otherwise  used  In  connection  with 
the  company's  business  and  works. 

iq)  To  fix  the  rates  and  charges  for  the  use  of  light,  heat,  and  power,  and 
the  carriage  of  goods  and  passengers. 

(r)  To  require  all  persons  supplied  with  electric  light  to  place  and  use  only 
such  lamps  and  appliances  as  are  approved  by  the  company. 

(«)  If  authorized  by  their  memorandum  of  association,  to  sell,  assign,  and 
transfer  to  another  company  lawfully  empowered  in  that  behalf  their  license 
or  licenses,  undertaking  and  works.     (1909,  c.  48,  s.  136;  1913,  c.  82,  s.  2.) 

140.  Any  municipality  and  power  company  are  hereby  respectively  authorized 
to  make  and  to  enter  into  any  agreement  or  covenant  relating  to  the  construc- 
tion, maintenjince,  and  oi)erntlon  of  the  undertaking  and  works  of  the  power 
company,  in  whole  or  in  part,  and  of  all  matters  incidental  thereto,  and  for  the 
opening,  paving,  macadamizing,  repairing,  and  grading  of  the  roads  and  streets, 
and  the  construction,  opening  of,  and  repairing  of  drains  or  sewers,  and  the 
laying  of  electric  lines,  cables,  and  water  pipes  In  the  said  streets  and  high- 
ways, the  location  of  any  tramway  and  the  particular  streets  along  which  the 
same  shall  be  hi  id,  the  pattern  of  rails,  the  time  and  speed  of  running  the  cars, 
amount  of  fares  to  be  paid  by  passengers,  the  time  in  which  the  works  are  to 
be  commenced,  the  manner  of  proceeding  with  the  same,  and  the  time  for  com- 
pletion, and  generally  for  the  safety  and  convenience  of  passengers,  the  conduct 
of  the  agents  and  servants  of  the  power  company,. and  the  nonobstructing  or 
imi^ediufr  of  the  ordinary  traffic.     (1009,  c.  48,  s.  137.) 

141.  Subject  to  the  obligations  hereinafter  imposed,  the  company  may — 

(a  I  Alter  or  divert  the  course  of  or  raise  or  sink  any  highway,  road,  or  way 
of  any  kind  crossing  a  tramway  in  order  to  carry  the  same  over,  under,  or  by 
the  side  of  the  tramway. 

(6)  Fell  and  remove  any  trees  which  stand  within  100  feet  of  or  from  either  ^ 
side  of  the  company's  pole  line  or  the  right  of  way  of  the  tramway,  or  which  ' 
are  liable  to  fall  across  any  pole  line  or  any  tramway  tracks.     (1909,  c.  48, 
8.  13.S.) 

150.  In  addition  to  any  other  powers  conferred  by  the  "companies  act"  or 
their  memorandum  of  association,  the  directors  of  the  company  shall  haye 
power  to  make  by-laws,  rules,  and  regulations — 

(a)  Governing  the  affairs  and  servants  of  the  company,  and  to  be  observed 
by  all  other  persons  using  the  tramways,  rails,  electric  lines,  electric  appliances, 
or  any  property  of  the  company. 

(b)  For  the  maintenance  and  management  of  the  company's  undertaking 
and  works. 

(c)  For  fixing  tolls,  rates,  rents,  and  charges  for — 

(l),The  cnrriage  of  all  goods,  wares,  merchandise,  ores,  and  every  other 
thing 'that  may  be  carried. 

(2)  Power,  light  heat,  and  electricity. 

(3)  The  use  of  electric  lines,  machinery,  utensils,  and  appliances. 

(4)  The  fares  of  passengers. 

id)  For  fixing  the  time  and  place  of  payment  of  all  tolls,  rates,  rents,  and 
charges,  the  collection  and  enforcement  thereof,  and  in  default  of  payment.  In 
addition  to  any  other  remedy,  the  cutting  off  the  supply  of  electricity  or  remov- 
ing any  utensils  and  appliances.    (1900,  c.  48,  s.  147. ]f 

82440—15 38 


592  APPENDIX. 

151.  All  actions  or  suits  for  indemnity  for  any  damage  or  injury  sustained 
by  reason  of  the  tramway  or  the  undertaking,  operations,  or  works  of  the 
company  shall  be  commenced  within  12  months  next  after  the  time  when  such 
supposed  damage  Is  sustained,  or,  if  there  is  continuance  of  damage,  within 
12  months  next  after  the  doing  or  committing  of  such  damage  ceases,  and  not 
afterwards;  and  the  company  and  any  other  defendant  may  plead  the  general 
issue  and  give  this  act  and  the  special  matter  in  evidence  at  any  trial  to  be 
had  thereupon,  and  may  prove  that  the  same  was  done  in  pursuance  of  and  by 
authority  of  this  act.     (1909,  c.  48,  s.  148.) 

PABT  X. — MUNICIPALITIES  AS  POWEB  COMPANIES. 

152.  (1)  Whenever  a  municipality,  pursuant  to  any  authority  conferred  by 
any  act  of  the  legislature,  has  passed  a  by-law  or  by-laws  for  any  of  the  follow- 
ing purposes: 

(a)  For  purchasing,  constructing,  operating,  and  maintaining  works  for 
supplying  the  inhabitants  of  the  municipality  and  of  localities  adjacent  thereto 
with  water,  electric  light,  or  gas,  and  regulating  the  conditions  and  terms  under 
which  the  same  may  be  supplied  and  used. 

(6)  For  acquiring  by  purchase  or  otherwise  any  tramways,  street  railway, 
ferry,  gasworks,  or  electric-lighting  plant  already  constructed  or  established, 
wholly  or  partly  within  the  limits  of  the  municipality,  and  to  lease  or  maintain, 
operate,  and  extend  the  same  as  may  a^m  expedient  In  the  discretion  of  the 
council,  by  resolution  passed  from  time  to  time  in  that  behalf. 

(c)  For  purchasing,  constructing,  operating,  and  maintaining  tramways, 
street  railways,  and  ferries,  and  for  regulating  the  conditions  and  terms  under 
which  the  same  may  be  used. 

Then  such  municipality  may  apply  for  a  license  to  take  and  use  water  pur- 
suant to  this  act. 

(2)  Upon  the  application  to  the  minister  for  the  approval  of  its  undertaking 
such  municipality  shall,  in  addition  to  the  information  required  by  tills  act 
to  be  furnished  under  Part  V  of  this  act,  give  the  following  further  information : 

(a)  A  copy  of  the  by-law  or  by-laws,  duly  certified  by  the  clerk  of  the  munici- 
pality, under  the  provisions  of  which  the  municipality  intends  to  carry  on  the 
proposed  undertaking. 

(6)  A  description  by  metes  and  bounds  of  the  locality  within  which  the 
powers  of  the  municipality  in  respect  of  its  imdertakings  and  work  are  to  be 
exercised. 

(c)  A  plan  of  such  locality  showing,  so  far  as  may  be,  the  intended  situation 
of  the  undertaking  and  works  of  the  municipality. 

(d)  A  description  of  the  lands  deemed  necessary  and  proposed  to  be  ac- 
quirei  for  the  proposed  works. 

{€)  A  description  of  the  character  and  nature  of  the  proiwsed  works. 
(/)  An  estimate  of  cost  of  the  entire  undertaking. ' 

(g)  A  statement  of  proposed  method  of  raising  the  necessary  money  to  con- 
struct works  and  acquire  land. 

(3)  If  and  when  such  municipality  has  obtained  the  approval  of  the  minister 
of  its  undertaking  and  has  obtained  a  license  under  this  act,  the  municipality 
sha  Il- 
ea) Have  all  the  rights,  powers,  and  privileges  of  a  power  company. 

(&)  Be  subject  to  all  the  obligations  of  a  power  company. 

(c)  Conform  to  this  act  and  rules  made  by  Its  authority  in  all  matters  and 
things  in  relation  to  the  license  and  the  construction  of  its  works  and  tlie 
exercise  of  its  powers.     (1912,  c.  49,  s.  34;  1913,  c.  82,  s.  2.) 

PART    Xa. — IRRIGATION    COMPANIES. 

ir)2A.  Any  company  which  has  obtained  under  Part  VI  of  this  act  a  certificate 
of  the  approval  of  an  imdortaklng  for  the  carriage  or  storage  or  carriage 
and  storage  of  water  for  irrigation  purposes,  and  has  been  granted  under  Part  V 
of  this  act  a  license  for  the  said  carriage  or  storage  or  carriage  and  storage, 
may,  upon  the  terms  and  conditions  and  for  the  purposes  specified  In  the  said 
certificate  and  the  said  license,  and  subject  to  the  obligations,  duties,  and  limi- 
tations hereinafter  imposed,  and  upon  complying  with  the  provisions  of  this 
part  of  this  act.  enter  upon,  take,  and  use  Crown  lands  or  other  lands  as  pro- 
vided for  in  Part  XIII  of  this  act,  and  may  store  or  carry  water  for  irrigation 
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purposes  for  holders  of  licenses  or  conditional  licenses  who  are  authorized  to 
take  and  use  water  under  this  act. 

152b.  (1)  The  irrigation  company  and  any  licensee  or  conditional  licensee  who 
is  privileged  to  take  and  use  water  for  Irrigation  purposes,  and  who  desires  to 
have  the  water  stored  or  carried  as  aforesaid,  sh^Jl  enter  into  an  agreement  in 
respect  thereof. 

(2)  Prior  to  or  at  the  time  of  entering  into  the  said  agreement  every  such 
licensee  or  conditional  licensee  shall  Join  the  association  referred  to  in  the  next 
succeeding  section  thereof. 

(3)  The  lieutenant  governor  in  council  may  make  suitable  rules  and  regula- 
tions governing  the  form  of  the  said  agreements.  The  said  agreements  shall 
provide  that  within  a  period  of  time  not  exceeding  40  years  the  licensee  shall, 
through  a  series  of  annual  payments  or  otherwise,  purchase  the  works,  the 
storage  and  carrying  rights,  right  of  way,  and  all  other  legal  rights  of  the 
Irrigation  company  In  and  to  and  incidental  to  the  said  undertaking. 

152c.  (1)  The  association  shall  be  formed  by  letters  patent  or  In  such  a 
manner  as  may  be  approved  by  the  lieutenant  governor  in  council,  which  asso- 
ciation shall  be  a  body  corporate  for  the  acquisition  of  the  works  and  the 
undertaking  under  the  last  preceding  section. 

(2)  The  members  of  the  said  association  shall  be  the  licensees  or  conditional 
licensees  who  enter  into  the  aforesaid  agreement 

(3)  The  lieutenant  governor  in  council  may  make  rules  and  regulations  as 
to  the  formation  of  the  said  association,  its  constitution,  and  for  the  governing 
thereof,  and  may  approve  by-laws  made  by  the  association  for  the  regulating 
of  Its  affairs. 

152D.  (1)  The  said  works  and  undertaking  may  be  acquired  by  the  asso- 
ciation formed  as  aforesaid  as  soon  as  the  said  payments  therefor  under  the 
said  agreements  have  been  fully  made,  or  when  such  major  percentaga  of  the 
said  payments  have  been  made  as  may  be  approved  by  the  lieutenant  governor 
in  council:  Provided,  That  until  all  the  said  payments  shall  be  made  In  full, 
the  Irrigation  company  shall  have  a  lien  upon  the  land  to  which  the  licenses 
held  by  the  said  licensees  are  appurtenant  for  the  balance  of  the  payments 
remaining. 

152e.  (1)  Upon  an  application  for  the  approval  of  an  imdertaklng  for  the 
purpose  of  carrying  and  storing  water  for  irrigation  purposes,  the  minister 
may,  as  provided  in  section  316  of  this  act,  place  a  reserve  upon  the  water  set 
out  in  the  said  application. 

(2)  Notwithstanding  anything  to  the  contrary  contained  In  section  818  of 
this  act,  such  reserve  shall,  If  the  certificate  for  the  approval  of  the  said  under- 
taking is  granted  and  a  license  issued  in  respect  thereto,  remain  effective  and 
uncancelled  until  the  time  set  by  the  said  certificate  for  the  completion  of  the 
works,  and  to  the  extent  of  the  capacity  menloned  in  the  final  license  granted 
to  the  Irrigation  company  under  Part  V. 

152F.  In  addition  to  the  general  powers  conferred  on  all  licensees,  the  Irri- 
gation company  shall,  in  conformity  with  the  license  obtained  and  the  certifi- 
cate granted  by  the  lieutenant  governor  In  council,  have  the  following  powers : 

(a)  To  construct,  operate,  and  maintain,  alter,  and  Improve  reservoirs, 
dams,  ditches,  headgates,  irrigation  structures,  works,  and  conveniences  of  all 
kinds. 

(6)  To  construct,  operate,  repair,  and  maintain  the  said  Irrigation  and 
storage  works  and  structures  and  such  other  conveniences  as  may  be  necessary 
and  Incidental  thereto. 

(c)  To  store  and  carry  water. 

(d)  To  make  and  to  enter  Into  any  agreement  or  covenant  relating  tb  the 
construction,  maintenance,  and  operation  of  the  undertaking  and  works  of  the 
Irrigation  company  In  whole  or  in  part,  and  of  all  matters  Incidental  thereto, 
including  the  supply  of  water  for  irrigation  purposes. 

(e)  If  authorized  by  their  memorandum  of  association  and  subject  to  the 
approval  of  the  lieutenant  governor  in  council,  to  sell,  assign,  and  transfer  to 
another  company  lawfully  empowered  in  that  behalf  their  license  or  licenses, 
undertaking,  and  works;  subject,  however,  to  all  the  obligations  and  duties 
Imposed  by  the  said  certificate  and  license  and  this  act  upon  the  selling  com- 
pany. 

152a.  The  irrigation  company  may  from  time  to  time  make  and  enforce  by- 
laws, rules,  and  regulations,  not  Inconsistent  with  this  act  or  any  rules  made 
hereunder,  for — 
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(a)  The  general  maintenance,  management,  and  conduct  of  the  undertaking* 
business,  and  works. 

(&)  The  conduct  of  ail  persons  employed  in  connection  with  the  undertaking 
and  works. 

(c)  Subject  to  the  approval  of  the  minister,  establishing  the  tolls  to  be  paid 
by  water  users. 

id)  The  mode  of  collection  of  tolls. 

(e)  Providing  for  the  time  when  and  the  place  where  the  toll  shall  be 
payable. 

(/)  The  purpose  of  preventing  waste. 

(g)  The  purpose  of  discovering  and  preventing  dishonesty  and  fraud  with 
re&pect  to  the  delivery  of  water  to  water  users. 

(h)  All  other  purposes  within  the  scope  of  the  undertaking:  Provided,  That 
an  irrigation  company  shall  not  have  the  power  to  shut  off  the  water  to  which 
any  licensee  is  entitled  under  this  act 

152h.  All  tolls  established  under  the  last  preceding  section  and  payable  for 
the  supply  or  use  of  water,  and  all  costs  and  charges  in  connection  therewith, 
shall  be  a  charge  on  the  land  to  which  the  water  licenses  are  appurtenant,  and 
may,  in  addition  to  all  other  remedies,  be  recovered  by  action  in  any  court  of 
competent  Jurisdiction.     (1913,  c.  82,  s.  60.) 

PAfiT  XI. — CLEABTNG   STBEAMS  FOB  DBIVING   LOGS. 

153.  Any  person  or  company  desiring  to  obtain  a  license  permitting  them  to 
clear  and  remove  obstacles  from  any  stream  or  streams  for  the  purpose  of 
making  the  same  fit  for  rafting  and  driving  logs  may  apply  to  the  minister 
for  such  license,  and  shall  describe  the  stream  or  streams  proposed  to  be 
cleared,* and  briefly  the  nature  and  character  of  and  the  lands  that  will  be 
affected  by  the  proposed  undertaking  and  works.     (1909,  c.  48,  8.  151.) 

154.  The  application  shall  be  by  petition  or  letter  addressed  to  the  minister 
and  shall  be  in  conformity  with  any  rules  on  the  subject,  and  be  accompanied 
by  a  sketch,  map,  or  plan  showing,  approximately,  the  nature,  character,  and 
extent  of  the  proposed  undertaking  and  works;  and  by  a  list  of  all  parcels  of 
land  in  the  vicinity  of  the  said  stream  from  which  the  applicant  is  entitled  to 
cut  and  remove  timber;  and  shall  also  state  the  terms  and  conditions  upon 
which  it  is  proposed  the  license  shall  be  granted.  (1909,  c.  48,  s.  152;  1913, 
c.  82,  s.  61.) 

155.  The  minister,  upon  such  application,  may — 

(a)  Grant  a  permit  to  make  surveys  upon  such  terms  as  he  may  think  fit 
(h)  Refuse  the  application  in  his  discretion. 

(c)  Limit  the  time  within  which  the  power  conferred  by  the  permit  may  be 
exercised. 

(d)  Make  any  order  with  respect  to  the  application  that,  in  his  opinion,  the 
public  interest  may  require. 

And  shall  require  the  applicant  to  furnish  security  for  compensating  any  person 
for  any  loss,  damage,  or  injury  that  may  be  sustained  by  reason  of  any  entry 
upon  the  lands  of  private  owners.     (1909,  c.  48,  s.  153;  1912.  c.  49,  s.  35.) 

156.  When  the  minister  has  granted  any  permit  under  the  last  preceding  sec- 
tion, the  applicant,  his  engineer,  surveyors,  and  servants  may  enter  into  and 
upon  Crown  lands,  or  any  other  lands  by  whomsoever  or  howsoever  held,  lylQ^ 
along  or  adjacent  to  the  streams  from  which  it  is  proposed  to  remove  the  ob- 
structions, or  which  it  is  proposed  to  make  more  easily  drivable,  and  to  sun'ey 
and  take  levels  of  same,  and  may  make  examinations  and  surveys  for  the  pro- 
posed improvements,  whether  of  dams,  canals,  locks,  aprons,  slides,  booms,  or 
deepenings  of  the  channels,  to  be  made.     (1909,  c.  48,  s.  154;  1912,  c  48,  a  36.) 

357.  After  having  made  the  surveys  as  aforesaid,  the  applicant  shall  cause 
maps  and  plans  to  be  made  of  the  portion  of  the  stream  or  streams  from  which 
the  obstructions  are  to  be  removed,  which  said  maps  and  plans  shall  conform  to 
any  rules  on  the  subject.     (1909,  c.  48,  s.  155;  1912,  c.  49,  s.  37.) 

158.  The  applicant  shall  also  cause  to  be  made  a  map  or  plan  of  the  Im- 
provementB  and  works  proposed  to  be  made,  and  the  said  maps  and  plans  shall 
conform  to  any  rules  on  the  subject;  and,  further,  shall  show  in  detail — 

(a)  A  complete  general  plan  of  the  proposed  undertakings  and  works,  show- 
ing in  detail  the  nature  and  character  of  the  improvements  and  works. 

(b)  The  proposed  site  of  any  apron,  dam,  slide,  gate,  lock,  boom,  and  works. 

(c)  Details  of  the  construction  of  any  of  such  works  aforesaid. 
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(d)  Tbe  names  and  addresses  of  the  owners  and  occupiers  of  any  lands  pro- 
posed to  be  taken  and  used. 

(ej  The  names  and  addresses  of  the  owners  and  occupiers  of  any  lands  lllcely 
to  be  prejudiced  or  affected  by  the  proposed  undertaking  and  works. 

(/)  Full  particulars  of  any  authority  under  any  former  act,  or  any  license 
under  this  act,  in  respect  of  the  use  of  water  from  the  stream  or  streams  in 
question. 

(g)  An  estimate  from  the  best  available  source  of  the  quantity  of  different 
kinds  of  timber  expected  to  come  down  the  stream  or  streams  yearly  after  the 
works  have  been  completed. 

(h)  The  estimated  cost  of  the  undertaking  and  works. 

(0  Generally  a  complete  statement  of  all  facts,  mattei-s,  and  things  necessary 
to  fully  inform  the  minister  as  to  the  proposed  undertakings  and  works,  and  all 
persons  and  lands  affected  thereby. 

(j)  A  statement  of  the  timber  marks  registered  with  the  forestry  branch  of 
the  department  of  lands  in  respect  of  the  lands  from  which  it  is  proposed  to 
remove  the  timber  to  be  rafted  or  driven.  (1909,  c.  48,  s.  156;  1912,  c.  49,  s.  37 ; 
1913.  c.  87,  ss.  2,  62.) 

159.  The  maps,  plans,  and  particulars  mentioned  in  the  last  two  preceding 
sections  shall  be  made  in  duplicate,  and  one  copy  shall  be  delivered'  to  the 
minister,  who  may  require  any  further  particulars  or  details  that,  in  his 
opinion,  the  public  interest  demands,  and  the  other  copy  shall  be  filed  in  the 
office  of  the  water  recorder  of  the  water  district  in  which  the  proposed  works 
are  situate.      (1909,  ch.  48,  s.  157;   1912,  ch.  49,  s.  2.) 

IGO.  Upon  the  minister  being  satisfied  tliat  the  maps,  plans,  and  particulars 
contain  the  necessary  or  required  information,  he  shall  submit  the  same  to  the 
lieutenant  governor  in  council  for  consideration.     (1909,  ch.  48,  s.  158.) 

161.  The  application  for  a  final  license  shall  be  by  petition  to  the  minister, 
setting  out  the  matters  aforesaid,  and  shall  conform  to  any  rules  on  the  sub- 
ject.    (1909,  c.  48,  s.  159;  1913,  c.  82,  s.  2.) 

162.  On  presentation  of  the  petition,  the  minister  may  appoint  some  competent 
person  to  examine  and  report  on  the  proposed  undertaking  and  works,  and  re- 
quire the  petitioner  to  give  security  for  all  costs  and  expenses  In  connection 
therewith,  and  fix  a  convenient  time  for  hearing  the  said  i)etition.  (1909,  c.  48, 
8.  160;  1913,  c.  82,  s.  2.) 

163.  The  applicant  «hall  then,  for  60  days  between  the  presentation  and  the 
hearing  of  the  petition,  publish  in  the  Gazette  and  in  a  local  newspaper  a  notice 
of  intention  to  apply  to  the  minister  for  a  final  license.  (1909,  c.  48,  s.  161; 
1912.  c.  49,  ss.  38,  39;  1913,  c.  82,  s.  2.) 

164.  The  applicant  shall  also,  at  least  30  days  before  applying  to  the  minister, 
address  a  registered  letter  containing  a  like  notice  to  every  person  any  part 
of  whose  lands  are  likely  to  be  affected  by  the  proposed  undertaking  and  works 
and  proposed  to  be  taken  and  used  or  to  be  entered  for  any  purpose  whatsoever. 
(1909,  c.  48,  s.  162;  1912,  c.  49,  s.  39;  1913,  c.  82,  s.  2.) 

165.  'Upon  the  hearing  of  the  petition,  the  minister  may  consider  the  probable 
effect  not  only  upon  the  rights  already  acquired  with  respect  to  the  use  of  water 
from  the  stream  or  streams  for  any  purpose,  but  also  the  probable  effect  the 
proposed  undertaking  and  works  may  have  upon  the  possible  use  of  the  stream . 
or  streams  for  any  of  the  purposes  mentioned  In  Part  IV  of  this  act,  and  shall 
have  due  regard  to  the  priority  in  that  part  established,  and  may  make  any 
order  or  give  any  direction  at  the  cost  of  the  applicant  for  the  purpose  of  ob- 
taining information,  before  finally  acting  upon  the  petition ;  and  may  further — 

(a)  Direct  notice  of  the  petition  to  be  served  on  any  other  person  whom  it 
may  be  deemed  desirable  to  serve. 

ih)  Adjourn  the  same  from  time  to  time. 

(c)  Refuse  the  petition. 

id)  Alter  or  modify  the  proposed  undertaking  and  works. 

ie)  Approve  the  undertaking  and  works. 

(/)  Grant  a  final  license  upon  such  terms  and  conditions  as  may  be  deemed 
expedient. 

iff)  Generally  make  any  order  in  the  premises  that  may  be  deemed  ex- 
pedient.    (1909,  c.  48,  s.  163;  1913,  c.  82,  s.  2.) 

166.  Every  final  license  granted  by  the  minister  shall  set  out — 
(a)  The  terms  and  conditions  upon  which  it  has  been  granted. 

(h)  The  period  of  time,  not  exceeding  20  years,  during  which  the  powers  con- 
ferred by  this  act  may  be  exercised  by  the  licensee. 
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(e)  The  time  when  the  works  are  to  be  begun. 

(d)  The  time  within  which  the  works  are  to  be  completed. 

If  any  licensee  shall  not  have  completed  the  proposed  works  in  the  time 
named  in  his  license  his  license  shall  lapse,  unless  within  that  time  he  can 
show  good  cause  for  such  noncompletion,  in  which  case  the  minister  may  extend 
the  time  for  completion.  Any  license  granted  under  this  section  may  be  re- 
newed at  the  end  of  the  said  20  years  if  the  minister,  on  the  application  for  such 
renewal,  is  of  the  opinion  that  such  renewal  is  in  the  public  interest.  The  said 
renewal  shall  be  subject  to  the  payment  of  such  rental,  fee,  tax,  or  royalty 
and  to  such  terms,  conditions,  regulations,  and  restrictions  as  are  fixed  and 
imposed  by  any  statute  or  order  in  council  in  force  at  the  time  renewal  is  made 
or  at  any  tipie  thereafter.     (1909,  c.  48,  s.  164;  1913,  c.  82,  ss.  2,  63.) 

167.  After  the  minister  has  granted  any  final  license  the  licensee  shall  forth- 
with, and  before  entry  on  the  lands  of  any  private  owner,  give  such  security  as 
the  minister  mny  require  for  the  payment  of  all  such  sums  as  may  be  awarded 
by  way  of  compensation  to  owners  of  private  property  for  any  damage  or  injury 
done  in  the  exercise  of  any  of  the  powers  conferred  by  this  act,  and  otherwise  to 
perform  and  abide  by  all  the  provisions  of  this  hct  and  the  rules  in  respect  of 
such  undertaking  and  works.     (1909,  c.  48,  ^.  165;  1913,  c.  82,  s.  2.) 

168.  When  making  the  entry  upon  private  property  for  any  purpose,  the 
licensee  shall  do  as  little  damage  as  possible,  and  shall  make  full  compensation 
to  all  owners  of  private  property  for  any  loss,  damage,  or  Injury  done  when 
exercising  the  powers  aforesaid.     (1909,  c.  48,  s.  166.) 

169.  If  the  amount  of  the  compensation  to  be  made  for  any  damage  or  injury 
can  not  be  agreed  upon,  then  it  shall  be  settled  by  arbitration,  pursuant  to  the 
"arbitration  net."     (1909,  c.  48,  s.  167.) 

170.  The  minister  may,  upon  the  presentation  of  a  petition  praying  that  any 
or  all  of  the  times  aforesaid  may  be  extended,  direct  a  copy  thereof  to  be  served 
upon  any  person  Interested  or  likely  to  be  prejudiced  by  any  such  extension  of 
lime,  and,  after  hearing  the  petition  and  any  one  opposing,  extend  any  of  the 
times  aforesaid,  upon  such  terms  and  conditions  as  may  be  deemed  expedient. 
a909,  c.  48,  s.  168;  1913,  c  82,  s.  2.) 

171.  When  the  licensee  has  received  a  final  license  as  aforesaid  he  shall* 
upon  the  terms  and  conditions  and  for  the  time  therein  specified,  have  power — 

(a)  To  remove  any  obstruction  from  the  streatn  referred  to  in  the  license. 

(6)  To  construct  any  apron,  dam,  slide,  gate,^  lock,  boom,  or  other  works 
therein  necessary  to  facilitate  the  floating  and  transmitting  of  logs,  rafts,  and 
crafts;  and  also, 

(c)  In  manner  hereinafter  prescribed,  to  take  and  use  any  lands  which  may 
be  necessary  for  the  construction  of  the  said  works.  These  powers  shall  be 
subject  to  the  prior  rights  of  record  holders  under  former  acts  and  licenses 
under  other  parts  of  this  act  to  the  uninterrupted  fiow  of  so  much  of  the  water 
of  such  stream  as  Is  required  for  actual  beneficial  use  under  such  records  or 
licenses.     (1909,  c.  48,  s.  169;  1912,  c.  49,  s.  40.) 

172.  If  the  works  of  the  licensee  shall  include  penning  back  the  water*  of  any 
stream  or  streams,  then  such  penning  back  shall,  as  to  any  matter  not  regulated 
by  this  part  of  this  act,  be  subject  to  the  provisions  of  Part  XII  of  this  act, 
relating  to  storing  water.     (1909,  c.  48,  s.  170.) 

173.  If  as  a  result  of  the  construction  of  any  works  by  a  licensee  under  tills 
part  of  this  act  any  water  power  is  created,  the  licensee  shall  not,  by  reason  of 
such  construction  only,  have  any  right,  title,  or  claim  to  use  the  power  so 
created.     (1909,  c.  48,  s.  171.) 

174.  No  water  penned  back  by  any  licensee  under  this  part  of  this  act  shall 
be  released  without  ample  notice  being  given  to  all  persons  whose  property  is 
liable  to  injury  from  releasing  such  water,  jmd  the  licensee  shall  not.  by  rea- 
son of  anything  in  this  act  contained,  be  relieved  from  liability  for  any  loss, 
damage,  or  Injury  sustained  by  any  one  arising  from  the  release  of  such  water, 
or  from  or  Incidental  to  the  exercise  by  the  licensee  of  any  powers,  rights,  or 
privileges  acquired.     (1909,  c.  48,  s.  172.) 

175.  After  any  works  constructed  by  a  licensee  under  this  part  of  this  act 
have  been  completed  and  the  tolls  established,  the  licensee  shall  maintain  and 
repair  the  said  work.     (1909,  c.  48,  s.  180.) 

176.  Any  person  aggrieved  by  any  defect  or  Insufficiency  In  construction  of 
or  neglect  to  maintain  or  repair  the  works  may  serve  the  licensee  with  notice 
of  such  defect,  neglect,  or  Insufficiency;  and  If  within  a  reasonable  time  after 
the  service  of  such  notice  the  defect.  Insufficiency,  or  neglect  has  not  been  reme- 
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died,  the  licensee  shall  be  liable  to  an  action  to  recover  the  damage  or  loss  any 
pne  may  sustain  by  such  defect,  Insufficiency,  or  neglect.     (1909,  c.  48,  s.  181.) 

177.  No  licensee  shall,  however,  be  liable  for  any  damage  or  loss  if  the  works 
have  been  constructed  in  accordance  with  the  plans  and  specifications  sub- 
mitted for  approval  before  the  issuance  of  the  final  license,  noi:  for  any  damage 
arising  from  the  accidental  destruction  or  injury  of  the  works.  (1909,  c.  48» 
8.  182.) 

178.  Any  two  or  more  licensees  may,  if  they  are  otherwise  properly  clothed 
with  such  authority  and  their  works  are  contiguous  to  each  other,  unite  and 
form  one  consolidated  partnership  or  company,  as  the  case  may  be,  and  the 
united  licensees  may  then  exercise  and  enjoy  all  the  rights  and  shall  be  liable 
to  all  the  liabilities  which  they  had  separately  had  and  enjoyed  or  were  liable 
or  subject  to  before  the  amalgamation.    (1909,  c.  48,  s.  183.) 

179.  Subject  to  the  approval  of  the  minister,  the  license  granted  under  this 
part  of  this  act  may  be  assi^ed  upon  the  assignee  furnishing  security  satis- 
factory to  the  minister  for  the  payment  by  the  assignee  of  all  such  sums  as 
may  be  awarded  to  owners  of  property  for  damage  or  injury  while  exercising 
any  of  the  powers  conferred  on  the  licensee.  (1909,  c.  48,  s.  190;  1913,  c.  8^ 
&  52.) 

180.  Before  the  issuance  of  the  license  the  licensee  shall  pay  to  the  minister 
the  sum  of  $1(X),  and  annually  thereafter  during  the  continuance  of  the  license 
shall  pay  to  the  minister  on  the  1st  day  of  June  the  sum  of  $25.  (1909,  c.  48. 
s.  191;  1912,  c.  49,  s.  41.) 

181.  Every  person  to  whom  any  power  or  authority  has  been  granted  pur- 
suant to  chapter  168  of  the  Revised  Statutes,  1897,  and  has  not  surrendered 
such  authority,  nor  received  a  license  under  this  act  in  substitution  therefor, 
shall  file  a  statement  of  his  claim  or  right  to  such  power  or  authority  before 
the  board  of  investigation  created  by  Part  III  of  this  act,  and  shall  in  respect 
thereof  be  governed  by  this  act,  and  shall  pay  to  the  minister  annually  on  the 
Ist  day  of  June  the  sum  of  $25.    (1913,  c.  82,  s.  64.) 

182.  The  pow^ers  conferred  on  the  licensee  shall  not  be  exercised  with  respect 
to  any  dam,  weir,  or  bridge  erected  in  and  over  any  stream,  or  to  anything 
done  bona  fide  in  or  for  erecting  the  same,  or  to  any  tree  cut  down  or  felled 
across  any  stream  for  the  purpose  of  being  used  as  a  bridge  from  one  side  to 
the  other,  unless  the  fiow  of  water  or  the  passing  of  rafts  is  seriously  im- 
peded.    (1909,  c.  48,  s.  194.) 

183.  In  the  event  of  any  application  for  a  license  under  this  part  of  this  net 
covering  or  including  any  portion  of  a  stream  already  included  in  some  former 
authority  or  license,  and  such  former  authority  or  license  has  not  been  acted 
upon  or  has  not  been  continued  to  be  acted  upon,  the  minister  may  cause  a 
notice  to  be  given  to  the  holder  of  such  former  atithority  or  license  requiring 
cause  to  be  shown  why,  at  a  time  and  place  fixed  by  such  notice,  such  former 
authority  or  license  should  not  be  revoked ;  and  the  minister  may,  unless  satis- 
factory cause  be  shown  why  such  former  authority  or  license  has  not  been 
acted  upon,  or  has  not  been  continued  to  be  acted  upon,  revoke  and  cancel 
the  same,  or  make  any  other  order  in  the  premises  that  may  be  deemed  just. 
(1909,  c.  48,  s.  195;  1910,  c.  52,  s.  6;  1913,  c.  82,  s.  2.) 

184.  All  persons  driving  saw  logs  or  other  timber,  rafts,  or  crafts  down  any 
such  stream  or  streams  shall  have  the  right  to  go  along  the  bank  of  such  river, 
creek,  stream,  or  streams,  and,  subject  to  any  rules  made  under  this  act,  to 
assist  the  passage  of  the  timber  over  the  same  by  all  means  usjial  among 
lumbermen,  doing  no  unnecessary  damage  to  the  bunks  of  the  stream  or  streams. 
(1909,  c.  48,  s.  189.) 

185.  If  any  licensee  shall  construct  in  or  upon  such  stream  or  streams  any 
apron,  dam,  slide,  gate,  lock,  boom,  or  other  works  necessary  to  facilitate  the 
floating  or  transmission  of  saw  logs  or  other  timber,  rafts,  or  crafts  down  snch 
ptrenm  or  streams  which  was  not  navigable  or  floatable  before  the  Improve- 
ments and  works  were  made,  or  shall  blast  rocks,  or  remove  shoals  or  other 
impediments,  or  otherwise  improve  the  floatabillty  of  the  stream  or  streams, 
such  licensee  shall  not  have  the  exclusive  right  to  the  use  of  the  stream  or 
streams,  or  to  the  constructions,  improvements,  and  works,  but  all  persons 
shall  have  the  right  to  float  and  transmit  saw  logs  and  other  timber,  rafts, 
and  crafts  down  such  works,  doing  no  unnecessary  damage  thereto  or  to  the 
banks  of  the  streams,  and  through  and  over  the  constructions,  improvements, 
and  the  said  stream  or  streams,  and  subject  to  the  payment  to  the  licensee  of 
reasonable  tolls.     (1909,  c.  48,  s.  173.) 
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186.  The  licensee  may  demand  and  receive  the  lawful  toll  upon  all  timber 
which  has  come  through  or  over  any  of  the  worlts  of  the  licensee,  and  the 
licensee,  by  his  servants,  shall  have  free  access  to  all  such  timber  for  the  pur- 
pose of  measuring  or  counting  the  same.     (1909,  c.  48,  s.  174.) 

187.  The  board  of  investigation  shall,  upon  the  application  of  the  licensee  or 
of  any  persons  who  may  desire  to  use  the  stream  or  streams,  improvements,  and 
works,  fix  the  amounts  which  the  licensee  shall  be  at  liberty  to  chnrge  for  tolls, 
boomage,  rafting,  driving  of  logs,  timber,  lumber,  rafts,  and  for  taking  care 
of  the  same  until  delivered,  and  may  from  time  to  time  vary  such  amounts; 
and  the  board,  in  fixing  the  tolls,  shall  have  regard  to  and  take  into  considera- 
tion the  original  cost,  as  well  as  such  other  matters  as  under  all  the  circum- 
stances may  seem  just  and  equitable.    (1909,  c.  4S,  s.  175:  1913,  c.  82,  s.  65.) 

188.  If  the  just  tolls  are  not  paid  on  demand,  the  licensee  may  sue  for  the 
same  in  any  court  of  competent  jurisdiction,  and  recover  from  the  owner  of  the 
timber  the  amount  of  the  tolls  and  the  costs  of  action.    (1909,  c.  48,  s.  176.) 

189.  The  licensee  shall  give  10  clear  days'  notice  of  the  intended  application 
to  the  board  to  fix  a  tarilT  or  schedule  of  rates  as  aforesaid  to  all  persons  who, 
in  his  opinion,  will  be  affected  by  any  order  made  or  tariff  or  schedule  fixed 
by  the  board,  and  shall  serve  a  copy  of  such  tariff  or  schedule  of  rates  upon  all 
the  persons  who  were  served  with  notice  of  the  intended  application.  (1909, 
c.  48,  s.  177 ;  1913,  c.  82,  s.  66.) 

190.  If  timber  has  not  come  through  or  over  the  whole  of  the  works  of  the 
licensee,  but  only  through  or  over  a  part  thereof,  the  owner  of  the  timber  shall 
only  be  liable  to  pay  tolls  for  such  sections  of  the  whole  works  as  he  has  made 
use  of,  if  in  the. schedule  of  tolls  the  works  are  divided  into  sections,  and  if  not, 
then  to  pay  such  a  portion  of  the  whole  toll  as  the  distance  the  timber  has 
come  through  the  works  bears  to  the  whole  distjince  over  which  the  works  ex- 
tend.    (1909,  c,  48,  s.  178.) 

191.  The  tariff  or  schedule  of  rates  aforesaid  shall  be  inoperative  against  any 
person  not  served  with  notice  of  the  Intended  application  to  the  board,  and  any 
such  person  may  at  any  time,  upon  three  clear  days'  notice  to  the  licensee,  apply 
to  the  board  to  rehear  the  application;  and  the  board  shall  thereupon  rehear 
the  application,  and  either  approve  or  change  the  said  tariff  or  schedule,  as  they 
may  deem  just     (1909,  c.  48,  s.  184;  1913,  c.  82,  ss.  66,  67.) 

192.  If  the  tariff  or  schedule  be  changed,  the  costs  of  the  application  shall 
be  borne  and  paid  by  the  licensee,  or  by  the  applicant,  as  may  be  ordered  by 
the  board,  who  shall  at  the  same  time  fix  the  costs  at  a  lump  sum.  (1909, 
c.  48,  8.  185;  1913,  c.  82,  s.  68.)    . 

193.  The  board  or  any  member  thereof  shall  have  the  same  and  like  powers 
as  to  compelling  tlie  attendance  and  examination  of  witnesses,  the  production 
of  documents,  and  otherwise,  as  are  possessed  by  a  judge  of  the  county  court  or 
by  a  county  court  in  any  cause,  action,  matter,  or  other  proceeding  carried  on 
or  pending  in  a  coimty  court.  The  provisions  of  Part  III  of  this  act  shall  be 
extended  to  this  part  as  far  as  applicable.    (1909,  c.  48,  s.  186;  1913.  c.  82,  s.  69.) 

194.  An  appeal  shall  lie  to  the  court  of  appeal  from  every  order  or  decision 
bf  the  board  under  this  part,  and  the  statutes  and  rules  governing  appeals  from 
the  judgment  of  a  judge  of  the  supreme  court  to  the  court  of  appeal  shall 
apply  to  and  govern  all  appeals  from  the  board  to  the  court  of  appeal.  (191S, 
c.  82,  a  70.) 

195.  Every  licensee  entitled  to  tolls  under  this  act  shall  have  a  Hen  upon 
the  saw  logs  or  other  timber  passing  through  or  over  such  constructions,  im- 
provements, and  works  for  the  amount  of  the  toll,  such  Hen  to  rank  next  after 
the  lien  (if  any)  which  the  Crown  has  for  dues  In  respect  to  such  logs  or  timber, 
and  the  lien  which  any  person  may  have  under  the  "  woodman's  lien  for  wages 
act " ;  a^d  if  the  toHs  are  not  paid,  any  justice  of  the  peace  having  jurisdiction 
within  or  adjoining  the  locality  in  which  the  constructions,  improvements,  and 
works  are  shall,  upon  oath  of  the  owner  of  the  constructions,  improvements, 
and  works,  or  upon  the  oath  of  his  agent,  that  the  just  tolls  havie  not  been  paid 
within  30  days  of  the  passage  of  the  logs  or  timber  through  or  over  any  of  such 
constructions,  improvements,  or  works,  issue  a  warrant  for  the  seizure  of  such 
logs  or  timber,  or  so  much  thereof  as  will  be  sufficient  to  satisfy  the  tolls, 
which  warrant  shall  be  directed  to  any  constable  or  any  person  sworn  in  as 
a  special  constable  for  that  purpose,  at  the  discretion  of  the  magistrate,  and 
shall  authorize  the  person  to  whom  it  is  directed,  if  the  tolls  are  not  paid  within 
14  days  from  the  date  thereof,  to  sell,  subject  to  the  lien  of  the  Crown  (if  any) 
for  dues  and  the  lien  which  any  person  may  have  under  the  "  woodman's  Hen 
for  wages  act,"  the  said  logs  or  timber,  and  out  of  the  proceeds  to  pay  such 
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tolls,  together  with  the  cost  of  the  warrant  and  sale,  rendering  the  surplus  on 
demand  to  the  owner.    (1909,  c.  48,  s.  188.) 

196.  Every  licensee  entitled  to  tolls  under  this  part  of  this  act  may  malce 
rules  and  regulations  for  the  purpose  of  regulating  the  safe  and  orderly  trans- 
mission of  saw  logs,  timber,  rafts,  and  crafts  over  or  through  such  construc- 
tions, improvements,  and  works;  but  no  such  rules  or  regulations  shall  have 
any  force  or  effect  until  approved  of  by  the  minister,  and  the  minister  may 
revoke  and  cancel  such  rules  and  regulations  so  made  and  approved,  and  from 
time  to  time  approve  of  new  rules  and  regulations,  which  the  person  so  entitled 
to  tolls  as  aforesaid  £hall  have  the  power  to  make.  (1909,  c.  48,  s.  193;  1913, 
c.  82,  s.  2.) 

197.  If  any  person  resists  or  impedes  any  of  the  servants  of  the  licensee  in 
the  transmission  of  any  timber  through  any  such  works,  or  in  carrying  out  any 
regulations  of  the  licensee  for  the  greater  safety  and  regularity  of  such  trans- 
mission, or  resists  any  such  servants  who  may  require  access  to  any  logs, 
rafts,  or  other  timber  to  ascertain  the  just  tolls  thereon,  or  in  any  way  mo- 
lests the  licensee  or  his  servants  in  the  exercise  of  any  rights  secured  to  them 
by  this  act,  such  person  shall,  upon  conviction  thereof  in  a  summary  way 
before  a  Justice  of  the  peace  having  jurisdiction  in  the  locality  in  or  adjoining 
which  the  offense  has  been  committed,  be  sentenced  to  pay  a  fine  of  not  less 
than  |1  nor  more  than  $10,  together  with  all  costs.     (1909,  c.  48,  s.  179.) 

PABT  XII. — STOBING  WATER. 

198.  Any  licensee  whose  license  includes  the  right  to  store  water,  and  whose 
works  have  l)een  approved  pursuant  to  this  act,  may  proceed  with  the  construc- 
tion of  the  works  necessary  for  such  storage  purposes  and,  pursuant  to  the 
rules  in  that  behalf,  the  acquisition  of  the  land  required.  (1909.  c.  48,  s.  190; 
1912,  c.  49,  s.  43.) 

199.  The  right  to  store  water  shall  be  subject  to  prior  rights  to  its  uninter- 
rupted flow  for  so  much  as  is  required  for  actual,  constant,  beneficial  use,  and 
to  its  immediate  use  for  domestic  purposes;  and,  subject  as  aforesaid,  and  to 
any  obligations  hereinafter  imposed  and  any  rules  on  the  subject,  any  licensee 
having  acquired  the  right  to  store  water  may  take  from  or  |)eu  back  the  water 
in  any  natural  stream  and  store  water  in  reservoirs  and  use  the  same  in  ao 
cordance  with  the  license  granted  under  this  act  and  the  certificate  issued  by 
the  lieutenant  governor  In  council  or  the  minister.  (IIXK).  c.  48,  s.  197;  1912, 
c.  49,  s.  2;  1913,  c.  82,  ss.  2,  71.) 

200.  Any  person  affected  or*  pr*?judice(l  by  an  unlawful  storage  or  i)enning 
back  of  water  may  apply  to  the  engineer  of  the  water  district  to  restrain  or 
regulate  such  storage  or  penning  back.    (1912,  c.  49,  s.  44 ;  1913,  c.  82,  s.  2.) 

201.  Upon  any  such  application  the  engineer  of  the  water  district  shall 
promptly  issue  a  notice  directed  to  the  licensee  of  the  right  to  store  water 
whose  acts  are  objected  to,  requiring  *him,  within  not  less  than  two  clear  days, 
to  show  cause  why  the  exercise  of  the  said  right  or  privilege  should  not  be 
restrained,  either  wholly  or  partially,  or  regulated  as  may  be  deemed  Just. 
The  said  notice  shall  state  the  time  and  place  of  the  proposed  inquiry.  The 
engineer  of  the  water  district  may  direct  notice  to  be  serv^  upon  any  other 
person  in  his  opinion  likely  to  be  affected  by  the  proposed  penning  back.  (1909, 
c.  48,  R  199;  1912,  c.  49.  s.  2;  1913,  c.  82,  s.  2.) 

202.  The  time  to  be  fixed  by  the  engineer  of  the  water  district  for  making  the 
inquiry  shall  be  as  speedily  after  the  application  as,  having  regard  to  the  cir- 
cumstances of  each  case.  Is  reasonably  convenient.  (1909,  c.  48,  s.  2CjO;  1912, 
c.  49,  s.  2;  1913,  c.  82,  s.  2.) 

203.  Any  person  objecting  to  the  penning  back  shall  serve  notice  of  such  ob- 
jection on  all  parties  mentioned  by  him  to  the  engineer  of  the  water  district 
as  probably  prejudiced  by  the  proi)osed  iienning  back  of  the  water  and  on  all ' 
other  persons  who  may  be  direct(Ml  by  the  engineer  of  the  water  district  to  be 
so  served.    (1909,  c.  48,  s.  201 ;  1912,  c.  49.  a-2;  1913,  c.  82,  s.  2.) 

204.  Every  exertion  shall  be  used  to  effect  personal  service  on  all  persons  to 
be  served.  Where,  however,  this  can  not  be  effected,  then  it  shall  be  good 
service  to  leave  the  notice  at  the  dwelling  place  of  each  person  to  be  served. 
(1909,  c.  48,  s.  202.) 

205.  The  engineer  of  the  water  district,  upon  application  as  aforesaid  to 
restrain  or  regulate  the  penning  back  of  water,  shall — 

(o)  Endeavor  to  prevent  the  water  being  wasted. 

(6)  Take  into  consideration  the  quantity  of  water  actually  required  by  any 
person  objecting  to  the  penninsr  back. 
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and  for  the  purpose  aforesaid  and  all  other  purposes  connected  with  the  matter 
may  exercise  any  of  the  following  powers : 

(c)  Make,  either  before  or  at  the  hearing,  a  personal  examination  of  the 
stream  proposed  to  be  dammed  and  of  the  works  of  any  or  all  parties  interested, 
and  may  act  upon  such  examination  and  the  information  derived  therefrom  In 
order  to  arrive  at  a  just  conclusion. 

(d)  Require  any  person  to  attend  and  give  evidence  before  him. 

(e)  Administer  an  oath  to  any  person  intending  or  compelled  to  give  evi- 
dence. 

(/)  Adjoprn  the  hearing  from  time  to  time  as  may  be  necessary. 

(g)  Under  special  circumstances  extend  the  time  fixed  for  hearing  any  ap- 
plication or  the  performance  of  any  matter  or  thing  directed  to  be  done. 

ih)  Wholly  or  partially  restrain  the  proposed  penning  back  of  the  water  or 
determine  the  quantity  of  water  (if  any)  permitted  to  be  iienned  back  and  the 
days  and  hours  when  such  penning  back  will  be  permitted. 

(i)  Make  any  order  pending  the  hearing  for  the  use  of  the  water  or  Its 
penning  back  or  otherwiiBe  in  connection  with  the  matter  as  to  him  may  seem 
Just.     (1909,  c.  48,  8.  203;  1912,  c.  49,  s.  2;  1913.  c.  82,  s.  2.) 

206.  The  minister  may,  at  his  discretion,  under  his  hand,  appoint  some  other 
person  to  discharge  the  duties  in  this  part  of  this  act  hereinbefore  imposed  upon 
the  engineer  of  the  water  district,  and  thereupon  the  person  so  appointed  shall 
be  clothed  with  and  may  exercise  all  the  powers  and  authorities  conferred  npon 
the  engineer  of  the  water  district.  (1909,  c.  48,  s.  204;  1912,  c.  40,  s.  2;  1913. 
c.  82,  s.  2.) 

207.  Any  licensee  having  obtained  permission  to  store  water  may  turn,  divert, 
and  deliver  water  so  stored  by  him  into  the  natural  channel  of  any  stream, 
and,  subject  to  a  deduction  for  seepage  and  evaporation,  may  at  any  point  or 
points  take  from  the  same,  or  any  other  stream  into  which  the  stored  water 
flows,  the  quantity  of  water  so  turned  Into  such  natural  channel  as  aforesaidL 
(1909,  c.  48,  s.  205.) 

208.  A  licensee  intending  to  turn  water  into  a  natural  channel  for  the  pur- 
pose aforesaid  shall,  before  doing  so,  give  all  other  licensees  entitled  to  take 
water  from  any  stream  into  which  the  stored  water  may  flow  at  least  24  hours' 
notice  of  his  Intention.  Such  notice  shall  state  the  quantity  of  stored  water 
intended  to  be  turned  into  the  natural  channel,  the  day  and  hour  when  it  will 
be  turned  in,  and  the  point  or  points  where  it  is  Intended  to  take  it  out  again. 
(1909.  c.  48,  8.  206.) 

209.  Such  measuring  boxes  or  devices  as  the  rules  may  prescribe  shall  be 
placed  at  th6  point  where  the  stored  water  is  turned  into  the  natural  channel, 
and  also  at  the  point  or  points  whore  it  is  taken  out  again.     (1900,  c.  48,  s.  207.) 

210.  The  engineer  of  the  water  district  shall,  when  required  so  to  do,  make 
an  examination  of  the  stream  and  works  for  the  purpose  of  determining  the 
deduction  to  be  made  for  seepage  and  evaporation,  and  after  such  examination 
shall  determine  the  deduction  to  be  made.  (1909,  c.  48,  s.  208;  1912,  c.  49,  8.  2; 
1913,  c.  82,  s.  2.) 

211.  When  making  such  examination  as  aforesaid,  and  determining  the 
deduction  for  seepage  and  evaporation  to  be  made  from  the  stored  water  turned 
into  the  natural  channel,  the  engineer  of  the  water  district  shall,  among  other 
things,  take  into  consideration  the  loss  by  seepage  and  evaporation  of  the  water 
naturally  at  the  time  of  such  examination  flowing  in  the  stream,  and  may  place 
such  measuring  devices  as  the  rules  may  prescribe  in  any  part  of  the  stream, 
to  enable  him  to  determine  fairly  the  proper  deduction  for  seepage  and  evapora- 
tion to  be  made  from  the  stored  water.  (1909,  c.  48,  s.  209;  1912,  c.  49,  8.  2: 
1913,  c.  82,  8.  2.) 

212.  With  the  consent  of  all  parties,  the  engineer  of  the  water  district  may 
fix  a  time  within  which  anv  particular  deduction  for  seepage  and  evaporation 
shall  coutiimo.     (IIHM).  c.  48*,  s.  210;  1012.  c.  40,  s.  2:  1913,  c.  82,  s.  2.) 

213.  When  any  two  or  more  licensees  have  acquired  the  right  to  store  water, 
and  they  can  not  before  any  works  are  begun  agree  as  to  the  share  of  the 
cost  of  construction  of  the  works  necessary  to  store  water  for  all  such  licensees, 
then  the  matters  in  dispute  shall,  subject  to  and  in  accordance  with  any  rules 
on  the  subject,  be  determined  by  arbitration,  pursuant  to  the  "  arbitration  act." 
(1909,  c.  48,  s.  211.) 

214.  Any  licensee  may.  before  entering  upon  such  arbitration,  abandon  his 
right  to  store  water.     (1009,  c.  48,  s.  212.) 

215.  If  any  licensee  abandons  his  right  to  store  water  after  an  award  is 
made,  he  shall  be  liable  to  and  shall  pay  all  the  costs  of  and  incidental  to  the 
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arbitration,  and  any  one  or  more  of  the  licensees  interested  In  the  award  may 
bring  an  at^tlon  against  such  licensee  abandoning  his  right  to  store  water  to 
recover  such  costs,  in  any  court  of  competent  Jurisdiction,  to  the  amount  sued 
for,  and  any  judgment  In  such  an  action  shall  carry  the  costs  of  the  action. 
(1909,  c.  48,  s.  214.) 

216.  When  works  for  storing  water  have  been  begun  and  partly  or  wholly 
completed  by  one  or  more  licensees  and  subsequent  licensees  desire  to  store 
more  water  and  to  Increase  the  capacity  of  the  reservoir,  the  entire  cost  of 
such  increase  in  the  storage  capacity  of  the  reservoir  shall  be  borne  by  the 
licensee  or  licensees  desiring  such  increased  storage  facilities.  .Any  dispute 
arising  under  this  section  shall  be  settled  by  arbitration  as  aforesaid.  (1909, 
c.  48,  s.  215.) 

217.  When  any  two  or  more  licensees  using  the  same  reservoir  for  storing 
water  can  not  agree  upon  the  quantity  to  be  withdrawn  by  each,  the  quantity 
to  which  each  is  entitled  shall  be  settled  by  the  engineer  of  the  water  district, 
who  for  that  purpose  shall,  having  due  regard  to  priority,  have  all  the  powers 
hereinbefore  in  this  part  of  this  act  conferred  upon  him.  (1909,  c.  48,  s.  216; 
1912,  c.  49,  8.  2 ;  1913,  c.  82,  s.  2.) 

.218.  Whenever  before  the  12th  day  of  March,  1909,  a  record  has  been  issued 
for  the  use  of  water  limited  to  particular  hereditaments  which  have  afterwards 
been  subdivided  and  portions  thereof  alienated,  and  after  such  alienation  a 
record  has  been  obtained  authorizing  the  storing  of  the  water,  the  use  whereof 
is  granted  by  the  original  record,  the  holder  of  the  record  shall  not  as  to  such 
stored  water  be  in  anywise  limited  in  its  distribution.     (1909.  c.  48,  s.  294.) 

219.  No  appeal  shall  lie  from  any  order  made  by  an  engineer  of  the  water 
district  under  this  part  of  this  act.  (1909,  c.  48,  s.  217;  1912,  c.  49,  s.  2;  1913, 
c.  82.  8.  2.) 

219a.  The  provisions  of  sections  200  to  206  (both  Inclusive)  of  this  act  shall 
apply  mutatis  mutandis  to  the  lowering  of  the  level  of  water  under  a  license 
for  tiiat  purpose  issued  under  this  act     (1912,  c.  49,  s.  45.) 

PART  XIII — THE  TAKING  AND  USING  OF  LANDS. 

220.  The  word  "works"  in  this  part  of  this  act  shall  Include  not  only  the 
meaning  given  to  it  in  the  interpretation  clause  of  this  act,  but  also  all  the 
things  which  may  be  done  or  constructed  by  power  companies.  (1909,  c.  48. 
8.  218.) 

221.  No  licensee  shall  take  i)ossession  of,  use,  or  occupy  any  Crown  lands, 
or  fell  timber  thereon,  except  In  conformity  with  this  act  and  rules,  unless 
the  works  have  been  approved  under  this  act,  and  the  conditions  of  such  entry, 
use,  occupation,  and  felling  of  timber  have  been  settled  and  defined  and  have 
been  approved  by  the  lieutenant  governor  in  council  or  the  minister.  (1909, 
c.  48,  8.  219;  1912,  c.  49,  s.  46;  1913,  c.  82,  s.  2.) 

222.  Any  licensee  may,  purusant  to  this  act  and  rules  or  with  the  approval 
of  the  lieutenant  governor  In  council  or  the  minister  as  aforesaid,  enter  upon 
take,  use,  and  occupy  so  much  of  the  lands  of  the  Crown  as  may  be  necessary 
for  the  licensee's  works.     (1909,  c.  48,  s.  220;  1913,  c.  82,  s.  2.) 

223.  No  licensee  shall  alienate  lands  so  taken,  used,  or  occupied,  save  In  con- 
nection with  the  undertaking  and  works.     (1909,  c.  48,  s.  221.) 

224.  No  entry  shall  be  made  on  the  lands  of  private  owners  If  the  works  can 
be  reasonably  constructed  upon  Crown  lands  without  such  entry.  (1909,  c.  48, 
Bw  222.) 

225.  Any  licensee  may  enter  upon,  take,  use,  and  occupy  so  much  of  the  lands 
of  others  without  their  consent  as  may  be  necessary  for  the  construction,  main- 
tenance, and  operation  of  the  licensee's  works  in,  upon,  over,  through,  or  under 
such  lands,  and  no  more.     (1909,  c.  48,  s.  223.) 

226.  Before  entering  upon  any  lands,  other  than  Crown  lands,  intended  to  be 
taken  and  used,  or  for  the  purpose  of  felling  timber  under  the  powers  herein 
conferred,  the  licensee  shall — 

(a)  File  in  the  land  registry  oflice  of  the  district  in  which  such  lands  are 
situate  a  map  or  plan  of  the  lands  intended  to  be  entered  upon,  taken,  or  used. 

(by  Serve  the  owner,  or  if  the  lands  are  not  occupied  by  the  owner,  then  both 
the  owner  and  any  registered  incumbrancer  and  the  occupier  of  such  lands, 
with  a  30  days'  notice  of  such  intended  entry. 

(c)  With  such  notice  serve  a  copy  of  so  much  of  the  map  or  plan  as  afTects 
the  lands  of  such  owner  and  such  Incumbrancer  and  occupier,  which  shall 
distinctly  show — 
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(1)  The  character  and  nature  of  the  proposed  works. 

(2)  How  and  In  what  manner  the  hinds  will  be  affected  by  BuCh  proposed 
works. 

(3)  The  area  of  land  Intended  to  be  taken. 

(4)  The  amount  of  the  compensiition  proposed  to  be  given. 

(5)  If  the  owner  be  not  the  occupier,  then  the  amount  of  the  compensation 
to  be  paid  to  the  owner  and  the  occupier  severally  in  resi)ect  of  their  respectiye 
interests. 

(d)  Furnish  adequate  security  for  the  compensation  of  all  persons  whose 
lands  are  intended  to  be  taken  and  used.     (1909,  c.  48,  s.  224.) 

227.  The  date  of  the  deposit  of  the  plan  referred  to  in  subsection  (a)  of  the 
last  preceding  section  shall,  as  to  the  land  mentioned  in  the  plan  required  for 
construction  purposes  only,  be  the  date  with  reference  to  which  the  compensa- 
tion shall  be  ascertained.     (1909,  c.  48,  s.  225.) 

228.  Before  the  expiration  of  the  said  30  days'  notice  the  owner  shall  deter- 
mine whether  or  not  he  will  accept  the  compensation  mentioned  in  the  said 
notice  and  notify  the  licensee  accordingly.     (1909,  c.  48,  s.  226.) 

.  229.  If  the  land  be  not  occupied  by  the  owner,  then  both  owner  and  any  such 
Incumbrancer  and  occupier  shall,  in  respect  of  their  respective  interests  in  the 
land,  within  the  said  30  days  determine  whether  or  not  they  will  accept  the 
■compensation  mentioned  in  the  notice  and  notify  the  licensee  accordingly. 
(1009,  c.  48,  s.  227.) 

230.  The  neglect  or  omission  of  the  owner  and  any  such  incumbrancer  and 
occupier,  or  either  of  thom,  to  give  the  notice  to  the  licensee  as  in  the  last  two 
preceding  sections  mentioned  shall  be  deemed  to  be  equal  to  a  refusal  to  accept 
the  proposed  compensation  and  so  treated  accordingly.     (1909,  c.  48,  s.  228.) 

231.  In  the  event  of  one  (either  owner  or  such  incumbrancer  or  occupier) 
accepting  the  proposed  compensation  in  respect  of  his  interest  In  the  land  and 
the  other  refusing,  then  the  same  proceedings  may  be  had  and  taken  in  respect 
of  the  interest  of  the  party  refusing  to  accept  the  proposed  compensation  as 
may  be  had  and  taken  if  the  proposed  compensation  had  been  refused  by  either 
the  owner,  or  owner,  such  incumbrancer,  and  occupier.     (1909,  c.  48,  s.  229.) 

232.  If  the  owner  of  the  land  proposed  to  be  taken  be  absent  from  the  Prov- 
ince, or  after  diligent  inquiry  and  search  can  not  be  found,  a  petition  may  be 
presented  to  a  Judge  of  the  supreme  court  praying  for  lease  to  give  substitnted 
notice  of  any  and  all  matters  in  which  notice  Is  herein  required  to  be  given. 
(1909,  c.  48,  s.  230.) 

233.  Such  petition  shall  show  what  inquiry  and  searches  have  been  made  in 
order  to  serve  the  owner  personally  with  the  said  notice  or  notices,  and  shall 
be  verified  by  atfldavit.     (1909,  c.  48,  s.  231.) 

2.''>4.  The  judge,  on  being  satisfied  by  the  affidavit  verifying  the  petition,  or 
such  further  and  other  evidence  as  may  be  forthcoming,  that  due  diligence  has 
been  shown  in  making  the  inquiry  and  search,  may  direct  such  substitutional 
service  at  the  cost  and  charges  of  the  licensee  as  In  his  opinion  shall  be  just. 
(1909,  c.  48,  s.  232.) 

.  235.  If  the  owner,  or,  where  necessary,  the  owner,  such  incumbrancer,  and 
occupier,  shall  accept  the  proposed  compensation,  the  licensee,  after  payment  or 
tender  of  the  amount,  may  enter  upon,  take,  and  use  the  lands  mentioned  in  the 
said  map  or  plan  accompanying  the  said  notice.  (1909,  c.  48,  a  233.)  (Part 
new.) 

236.  In  the  event  of  the  owner,  such  Incumbrancer,  and  the  occupier,  or  any 
or  either  of  them,  not  agreeing  on  the  compensation,  then  the  amount  shall  be 
settled  by  arbitration  under  and  pursuant  to  the  **  arbitration  act."  (1909,  c 
48,  s.  234.)     (Part  new.) 

237.  The  arbitrators  shall,  in  making  their  award,  take  into  consideration  the 
Increased  value  (if  any)  that  will  be  given  to  the  lands  through,  over,  or  under 
which  the  proposed  works  of  the  licensee  will  be  constructed,  by  reason  of  the 
construction  of  such  works,  and  shall  set  off  such  increased  value  against  the 
inconvenience,  loss,  or  damage  that  will  be  suffered  by  reason  of  the  licensee 
taking  and  using  the  said  lands.     (1909,  c^48.  s.  235.) 

23S.  The  arbitrators  shall,  in  making  their  award,  further  take  into  consid- 
eration not  only  the  value  of  the  lands  to  be  taken  and  used,  but  also  any  loss, 
injury,  damage,  or  inconvenience  that  will  be  caused  generally  by  the  construe 
tion  of  the  licensee's  works  to  all  the  lands  of  the  owner  or  such  incumbrancer 
or  occupier  through,  over,  or  under  which  the  works  will  pass.  (1909,  c,  48, 
8.  236.) 
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239.  If  the  arbitrators  shall  award  to  any  party,  either  owner  or  such  incum- 
brancer or  the  occupier,  or  both,  a  larger  sum  than  that  offered  by  the  licensee, 
then  the  cost  of  the  arbitration  shall  be  borne  and  paid  by  the  licensee;  but  If 
the  award  shall  be  eqval  to  or  less  thjin  the  amount  offered  by  the  licensee,  then 
the  costs  of  the  arbitration  shall  be  borne  and  paid  by  the  party  refusing  ta 
accept  the  offered  con)pensiitou.     (11)09,  c.  48,  s.  237.) 

240.  In  the  case  where  the  land  is  not  occupied  by  the  owner,  the  arbitrator* 
shall  apportion  the  loss,  di:niage,  or  Injury  between  the  owner  or  such,  incum- 
brancer and  the  occupier  respectively.     (1909,  c.  48,  s.  238.) 

241.  Upon  payment  or  tender  by  the  licensee  of  the  amount  of  the  award  to 
the  owner  or  such  incumbrancer  or  occupier  of  the  land,  or  both,  as  the  case 
may  be,  the  licensee  may  take  and  use  so  much  of  the  land  referred  to  In  the 
notice  as  may  be  neces&iry.     (1009,  c.  48,  s.  239.) 

242.  The  licensee  may  pay  the  compensation  into  the  supreme  court  with  the 
interest  thereon,  at  the  rate  of  5  per  centum  per  annum,  for  six  months — 

(a)  If  the  licensee  has  re;ison  to  fear  any  claim,  mortgage,  or  incum- 
brance; or 

(6)  If  any  person  to  whom  the  compensation  or  annual  rent  or  any  part 
thereof  is  payable  refuse  to  execute  a  proper  conveyance  or  grant;  or 

(c)  If  the  person  entitled  to  claim  the  compensation  or  annual  rent  can  not 
be  found,  or  is  unknown  to  the  licensee. 

If  for  any  other  reason  the  licensee  deems  it  advisable,  such  licensee  may 
deliver  to  the  registrar  of  such  court  an  authentic  copy  of  the  conveyance,  or 
of  the  award  or  agreement  if  there  is  no  conveyance,  and  thereupon  such  con- 
veyance or  award  or  agreement  shall  be  deemed  to  be  the  title  of  the  licensee 
to  the  land  therein  mentioned.     (in09,  c.  48,  s.  240.) 

243.  A  notice  of  such  payment  and  delivery,  In  such  form  and  for  such  time 
as  the  court  appoints,  shall  be  inserted  in  a  newspaper  published  in  the  dis- 
trict in.  which  the  lands  are  situated,  or  if  there  is  no  newspaper  published  in 
the  district,  then  in  the  Gazette,  and  also  in  a  newspaper  circulating  in  the  said 
district.     (1909,  c.  48,  s.  241.) 

244.  Such  notice  shall  state  that  the  conveyance,  agreement,  or  award  con- 
stituting the  title  of  the  licensee  is  obtained  under  the  authority  of  this  act, 
and  shall  call  upon  all  persons  claiming  an  interest  in  or  entitled  to  the  lands 
or  any  part  thereof  to  file  their  claims  to  the  compensation  or  any  part  thereof. 
(1909,  c.  48,  s.  242.) 

245.  All  tenants  in  tall  or  for  life,  guardians,  executors,  administrators, 
trustees,  and  all  persons  whomsoever,  as  well  for  and  behalf  of  thsoe  whom 
they  represent,  whether  infants,  issue  unborn,  lunatics,  idiots,  femes  covert,  or 
other  persons,  seized  or  possessed  of  or  interested  In  any  lands,  may  contract 
and  sell  and  convey  to  the  licensee  all  or  any  part  thereof.     (1909,  c.  48,  s.  243.) 

246.  When  such  persons  have  no  right  vn  law  to  sell  or  convey  the  rights  of 
property  in  the  said  land,  they  may  obtain  from  a  judge  of  the  supreme  court, 
after  due  notice  tp  the  persons  interested,  the  right  to  sell  the  said  land.  (1909» 
c.  48,  s.  244.) 

247.  The  said  judge  shall  give  such  orders  as  are  necessary  to  secure  the 
Investment  of  the  purchase  money.  In  such  manner  as  he  deems  necessary  to 
secure  the  Interests  of  the  owner  of  the  said  land,  and  for  vesting  in  the  licensee 
the  land  in  respect  whereof  the  compensation  has  been  paid  into  court  (1909, 
c.  48,  s.  245.)     (Part  new.) 

248.  Any  contract,  agreement,  sale,  conveyance,  or  assurance  made  under  the 
authority  of  the  last  three  preceding  sections  shall  be  valid  and  effectual  in 
law,  to  all  Intents  and  purposes  whatsoever;  and  any  convej-ance  so  authorized 
shall  vest  in  the  licensee  receiving  the  same  the  fee  simple  in  the  lands  therein 
described,  freed,  and  dischar^ol  from  all  trusts,  restrictions,  and  limitations 
whatsoever.     (1909,  c.  48,  a  246.) 

249.  The  person  so  conveying  Is  hereby  relieved  from  liability  for  what  he 
does  by  virtue  of  or  In  pursuance  of  this  act.     (1J)09,  c.  48,  s.  247.) 

250.  The  licensee  shall  not  be  responsible  for  the  disposition  of  any  purchase 
money  for  lands  taken  by  the  licensee  for  its  purposes.  If  paid  to  the  owner  of 
the  land  or  into  court  for  his  benefit     (1909,  c.  48,  s.  248.) 

PABT  XIV — THE  OBLIGATIONS,  DUTIES,  AND  LIMITATIONS  IMPOSED  ON  LICENSEES. 

General. 

251.  Without  lawful  authority,  do  licensee  shall  obstruct  any  navigable 
stream.     (1909,  c.  48;  s.  249.) 
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252.  Every  license  Issued  under  this  act  shall  be  for  the  beneficial  use  of  the 
quantity  of  water  permitted  to  be  taken  and  used,  and  notwithstanding  the 
quantity  of  water  granted  by  any  license,  no  license  shall,  to  the  prejudice  of 
others,  divert  more  water  from  any  stream  than  can  for  the  time  being  be  by 
him  beneficially  used.     (1909,  c.  48,  s.  250;  1913,  c.  82,  s.  72.) 

253.  When  water  Is  not  being  beneficially  used  by  any  licensee,  the  comptroller 
or  water  rights,  upon  notice  to  such  licensee,  and  upon  being  satisfied  that  the 
quantity  of  water  mentioned  in  the  license  of  such  licensee  is  not  being  bene- 
ficially used,  or  is  in  excess  of  the  requirements  of  such  licensee,  may  grant  a 
license  to  any  other  person  to  take  and  use  so  much  thereof  as  In  the  opinion  of 
the  comptroller  may  be  just  to  all  parties.  The  decision  of  the  comptroller  of 
water  rights  shall  be  subject  to  appeal  to  the  minister  In  manner  hereinafter 
prescribed.     (1913,  c.  82,  s.  73.)  / 

254.  The  license  granted  by  the  authority  of  the  last  preceding  section  shall 
not  have  the  same  precedence  as  the  license  in  default,  and  shall  be  subject,  if 
the  nonuser  is  or  has  been  of  temporary  character,  or  if  tlie  original  license  is 
one  held  by  a  municipality  for  municipal  purposes,  to  the  resumption  by  the 
original  licensee  of  the  rights  granted  by  the  original  license  when  the  water 
can  be  beneficially  used.     (1909,  c.  48,  s.  252 ;  1912,  c.  49,  s.  48 ;  1913,  c.  82,  s.  74.) 

255.  If  the  powers  granted  by  any  license  shall  not  be  exercised  (in  good 
faith  and  not  colorably)  for  three  successive  years,  they  shall,  ipso  facto, 
become  null  and  void,  and  the  comptroller  of  water  rights  shall  make  an  entry 
in  the  register  of  licenses  to  that  effect :  Provided,  That,  if  the  board  of  investi- 
gation has  not  held  an  adjudication  respecting  the  waters  of  any  particular 
stream,  any  holder  of  a  right  on  the  said  stream  may  apply  to  the  board  for  the 
renewal  of  any  license  or  record  held  by  him  which  has  not  yet  become  null 
and  void  as  aforesaid;  and  upon  the  applicant  giving  to  all  persons  likely  to 
be  affected  by  such  renewal  such  notice  as  the  board  may  direct,  and  upon  such 
hearing  as  the  board  may  deem  expedient,  the  board  may  renew  the  license, 
giving  it  the  original  or  any  priority  It  may  deem  just,  and  may  reduce  the 
quantity  of  water  granted  or  may  grant  the  quantity  originally  permitted. 
(1909,  c.  48,  s.  253;  1912,  c.  49,  s.  2;  1913,  c.  82,  s.  75.) 

256.  Upon  any  such  application  as  last  aforesaid,  the  comptroller  of  water 
rights  shall  take  into  consideration  any  intervening  rights  acquired  by  others, 
the  money  exi)ended,  and  the  facts  proved  and  reasons  stated  for  not  exercising 
the  rights  acquired  for  the  said  period  of  time.  (1909,  c.  48,  s.  254;  1912, 
c.  49,  s.  2.) 

257.  Every  license  shall  be  subject  to  cancellation  for  waste  or  for  nonuse  of 
the  privileges  granted  or  noncompliance  with  the  terms  and  conditions  of  the 
license  or  certificate  of  the  lieutenant  governor  in  council  or  of  the  minister, 
save  where  such  nonuser  or  noncompliance  has  arisen  from  circumstances  that 
were  accidental,  unavoidable,  or  not  wholly  within  the  control  of  the  licensee. 
The  minister  alone  shall,  upon  notice  to  the  licensee,  have  the  power  of  cancella- 
tion pursuant  to  this  section,  subject  to  an  appeal  to  the  lieutenant  governor 
In  council.     (1909,  c.  48,  s.  255;  1912.  c.  49,  s.  49;  1913,  c.  82,  s.  76.) 

258.  Every  order  made  or  direction  given  by  the  lieutenant  governor  In  coun- 
cil, the  minister,  the  comptroller  of  water  rights,  the  engineer  of  the  water 
district,  the  water  recorder,  or  the  board  shall  be  promptly  obeyed.  (1909, 
c.  48,  s.  256;  1912,  s.  49,  s.  2;  1913,  c.  82,  s.  77.) 

259.  Every  licensee  shall,  at  his  own  expense,  construct,  secure,  and  main- 
tain all  ditches,  flumes,  pipes,  and  other  conduits  necessary  for  the  passage  of 
waste  and  superfluous  water  flowing  from  any  works  constructed  by  such 
licensee.     (1909,  c.  48.  s.  257;  1913,  c.  82,  s.  78.) 

260.  It  shall  be  the  duty  of  every  municipality  or  company  holding  a  license 
for  the  supply  of  water  for  domestic  purposes  for  the  use  of  a  municipality  or 
unincorporated  locality  to  provide  a  sufficient  supply  of  water  for  prevention 
and  extinguiphment  of  fire,  and  for  such  purpose  to  provide,  equip,  place,  and 
maintain  a  sufficient  number  of  hydrants  In  such  places  as  may  be  most  readily 
avallj'ble  for  such  purjwse,  and  the  same  to  keep  supplied  with  such  sufficient 
quantity  and  force  of  water  as  the  pressure  at  the  head  of  the  works  will 
permit :  Provided,  That  in  the  case  of  a  company  payment  or  tender  shall  first 
l)e  made  of  the  lawful  charges,  rates,  and  rentals  payable  in  respect  of  the  said 
hydrants.     (1909,  c.  48,  s.  258;  1913,  c.  82,  a  79.) 
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261.  No  licensee  shall  Interfere  with,  damage,  Injure,  or  obstruct  any  works 
heretofore  constructed  or  hereafter  constructed  under  this  act  for  the  pui'pose 
of  using,  storing,  or  economizing  the  use  of  water.     (1909,  c.  48,  s.  259.) 

262.  Every  licensee  exercising  the  powers  granted  by  this  act  shall,  with  re- 
spect to  the  property  of  others,  do  as  little  damage  as  possible,  and  shall  in  all 
Ciises  not  hereinbefore  provided  for  make  adequate  reasonable  satisfaction  to 
all  persons  whose  property  is  damaged  or  injuriously  affected  by  the  exercise 
of  such  powers,  to  be,  if  the  parties  can  not  agree,  ascertained  by  arbitration 
pursuant  to  the  "arbitration  act."     (1909,  c.  48,  s.  260.) 

263.  Every  licensee  shall  construct  and  secure  all  works  in  a  proper  and  sub- 
stantial manner  and  maintain  the  same  in  good  condition  and  repair,  to  the 
satisfaction  of  the  engineer  of  the  water  district,  so  thnt  the  same  shall  at  all 
times  be  of  sufiiclent  strength  and  capacity  for  the  fulfillment  of  the  purposes 
for  which  they  are  constructed  and  used,  and  so  that  no  damage  shall  occur  to 
any  road  or  work  in  its  vicinity.  (1909,  c.  48,  s.  261;  1912,  c.  49,  s.  2;  1913, 
c.  82,  s.  2.) 

264.  Every  licensee  shall  be  liable  for  and  shall  make  good,  in  such  manner 
as  the  engineer  of  the  water  district  shall  determine,  all  damages  to  any  public 
works  which  may  be  occasioned  by  or  through  such  works  breaking  or  being 
defective  in  construction,  or  out  of  repair,  or  of  insufficient  strength  and  ca- 
pacity for  the  purposes,  or  any  of  them,  for  which  they  are  constructed  or  are 
used.     (1909,  c.  48,  s.  262;  1912,  c.  49,  s.  2;  1913,  c.  82,  s.  2.) 

265.  The  rights,  powers,  privileges,  and  priorities  created  and  conferred  by 
and  to  be  hereafter  acquired,  held,  and  exercised  under  this  act  by  any  munici- 
pality, company,  or  person  shall  be  acquired,  held,  and  exercised  subject  to  and 
conditional  upon  the  compliance  with  and  observance  by  such  municipality, 
company,  or  person  with  the  provisions  of  the  "health  act."  (1909,  c.  48,  s. 
263.) 

266.  Every  licensee,  upon  the  production  by  any  pferson  of  an  order  in  writ- 
ing signed  by  the  minister,  shall  produce  for  inspection  any  maps,  plans,  speci- 
fications, drawings,  and  documents  relating  to  the  construction,  operation,  re- 
pair, or  state  of  repair,  of  any  of  the  works  of  such  licensee.  (1009,  c.  48,  b. 
264.) 

267.  The  engineer  of  the  water  district  shall,  on  the  application  of  any 
licensee,  determine  the  duty  of  water  with  respect  to  any  crop  on  any  land  of 
any  other  licensee,  and  for  that  purpose  shall  have  all  the  powers  conferred 
upon  him  by  Part  XII  of  this  act.  (1909,  c.  48,  s.  265;  1912,  c.  49,  s.  2;  1913, 
c.  82,  a  2.) 

268.  Notwithstanding  the  approval  of  the  licensee*s  works,  the  engineer  of 
the  water  district  shall  have  power  from  time  to  time  and  at  all  times  to  order 
reasonable  repairs,  alterations,  and  improvements  in  the  works  to  prevent  any 
extraordinary  loss  by  seepage.     (1912,  c.  49,  s.  50;  1913,  c.  82,  s.  2.) 

269.  An  appeal  in  manner  hereinafter  prescribed  shall  lie  from  any  order 
made  by  the  engineer  of  the  water  district  under  the  last  two  preceding  sec- 
tions to  the  comptroller  of  water  rights,  and  from  him  to  the  minister.  (1009, 
c.  48,  s.  267;  1912,  c.  49,  s.  2;  1913,  c.  82,  ss.  2,  80.) 

Respecting  highways  and  other  ways, 

270.  All  lands,  highways,  streets,  roads,  and  ways  disturbed  by  any  licensee 
In  any  manner  howsoever  shall  be  restored  by  such  licensee  to  their  original 
condition  as  speedily  as  possible.     (1909,  c.  48,  s.  268.) 

271.  All  works,  including  the  works  of  power  companies  operating  tramwjiys 
that  pass  upon,  along,  over,  through,  in,  or  under  any  highway,  road,  street,  or 
way,  or  any  part  thereof,  or  adjacent  thereto,  shall  be  subject  to  the  permission 
of  and  be  constructed  under  the  supervision  and  control  of  the  minister  or  any 
person  whom  he  may  appoint  for  thnt  puri)ose,  who  may,  if  thought  expedient, 
give  permission  to  operate  on  any  highway  or  other  way,  and  may  fix  the  loca- 
tion of  any  or  all  of  the  said  works,  and  direct  the  paving,  macadamizing,  re- 
pairing, and  grading  of  such  ways  or  any  of  them,  and  the  construction,  open- 
ing, and  repairing  of  ditches,  drains,  and  culverts  along  or  across  the  said  ways, 
and  from  time  to  time  make  such  orders  and  give  such  directions  as,  in  his 
opinion,  may  be  fit  and  proper  for  the  protection  and  convenience  of  the  public. 
(1909,  c.  48,  s.  269.) 

272.  When  any  such  works  as  last  aforesaid  are  proposed  to  be  constructed 
within  the  boundaries  of  any  municipality,  the  permission  of  the  council  shaU 
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be  first  had  and  obtained,  and  the  construction  of  the  works  and  their  use  there- 
after shall  be  subject  to  such  regulations,  modifications,  changes,  matters,  and 
things  as  the  council  may  by  by-law  detormtne.     (11)09,  c.  48,  s.  270.) 

273.  Any  person  heretofore  or  hereafter  engaged  in  the  construction  of  any 
road  or  work  m<My,  with  the  sanction  of  the  minister,  cross,  divert,  or  otlierwise 
interfere  with  any  ditch,  water  right,  or  other  mining  rights  whatsoever,  for 
such  period  and  uiK)n  such  terms  as  the  minister  shall  direct  and  impose.  (1909^ 
t.  48,  s.  271.) 

274.  Nothing  herein  contained  shall  be  construed  to  limit  the  right  of  the  min- 
ister to  lay  out  from  time  to  time  the  public  roads  of  the  province  across, 
through,  along,  or  under  any  ditch,  water  right,  or  mining  right  in  any  Crown 
land  without  compensation,  provided  that  as  little  damage  as  possible  shall  be 
done.     (1909,  c.  48,  b,  272.) 

Of  poicer  companies, 

276.  The  rights,  powers,  and  privileges  granted  by  this  act  to  a  power  company 
shall  be  subject  to  the  following  obligations: 

(a)  The  power  company  shall  not  Interfere  with  the  public  right  of  travellng^ 
on  or  using  any  roads,  streets,  highways,  or  other  way  a 

(6)  The  power  company  shall  not  in  any  way  obstruct  the  entrance  to  any 
door  or  gateway  or  free  access  to  any  building  erected  in  the  vicinity. 

(c)  The  power  company  shall  not  affix  within  or  without  the  corporate  limits 
of  any  municipality  any  wire,  if  above  ground,  less  than  20  feet  above  the  sur- 
face of  the  street  or  road. 

(d)  The  power  company  shall  not  erect  more  than  one  Hue  of  poles  along  any- 
road or  street  within  the  said  corporate  limits  without  the  consent  of  the  mu- 
nicipality, nor  outside  a  municipality,  without  the  consent  of  the  minister. 

(e)  In  every  munclpallty  the  poles  of  the  power  company  shall  be  as  nearly 
as  possible  perj^endicular,  and  shall  be  painted,  if  so  required  by  any  by-law  of 
such  municipality. 

(/)  >\lienever  in  case  of  fire  it  becomes  necessary,  for  the  extinction  of  fire 
or  the  preservation  of  property,  that  the  poles  or  wires  shall  be  cut,  the  cutting 
under  such  circumstances  of  the  poles  or  any  of  the  wires  of  the  power  company, 
under  the  direction  of  the  chief  engineer  or  other  officer  in  charge  of  the  fire 
brigade,  shall  not  entitle  the  power  company  to  demand  or  claim  compensation 
for  any  damage  thereby  incurred. 

(g)  The  power  company  shall  be  responsible  for  all  damage  which  its  agents, 
servants,  or  workmen  cause  to  individuals  or  property  in  carrying  out  or  main- 
taining any  of  Its  undertakings  and  works. 

(h)  Within  the  limits  of  any  municipality  the  opening  up  of  streets  for  the 
erection  of  poles  or  for  carrying  the  wires  underground  shall  be  subject  to  the 
direction  or  approval  of  the  engineer,  or  such  other  official  as  the  municipality 
appoints,  and  shall  be  done  In  such  manner  as  the  municipality  directs;  the 
municipality  may  also  direct  and  designate  the  places  where  the  poles  are  to  be 
erected  in  such  municipality. 

(i)  The  surfa(*e  of  the  street  shall  In  all  cases  be  restored,  as  far  as  possible, 
to  Its  former  condition  by  and  at  the  expense  of  the  company. 

(/)  In  municipalities  all  rails  laid  by  the  company  shall  be  subject  to  the 
approval  of  the  municipality. 

(k)  In  all  other  places  the  rails  shall  be  subject  to  the  approval  of  the  min- 
ister. 

(/)  To  the  general  rights  and  prerogatives  of  the  Crown.  (1900,  c.  48,  a 
278.) 

276.  Where  it  shall  so  happen  that  any  tramway  constructed  by  the  company 
shall  pass  through  any  narrow  pass  which  Is  too  narrow  for  the  passage  of 
another  line  of  tramway  without  entailing  great  expense,  any  other  company 
proposing  to  run  a  tramway  line  which  would  pass  through  the  same  pass  or 
canyon  shall  be  entitled  to  run  tlielr  engines,  cars,  trucks,  or  otlier  vehicles 
over,  and  have  all  other  running  powers  over,  the  said  first-mentioned  line  of 
tramway  through  such  pass  or  canyon,  for  such  a  distance  as  will  enable  sucb 
second  company  to  carry  out  the  Intention  of  Its  promoters  without  any  unnec- 
essary expense  from  the  fact  of  the  said  pass  or  canyon  being  already  occupied 
by  such  first-mentioned  line  of  tramway.    (1909,  c.  48,  s.  274.) 

277.  The  exercise  of  any  such  running  powers  over  any  tramway  line  through 
such  a  pass  or  canyon  shall  entitle  the  company  owning  si^ch  line  to  comx)ensn- 
tion;  and  In  case  the  parties  interested  therein  can  not  agree  upon  the  amount 
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to  be  paid,  such  amount  shall  be  ascertained  by  arbitration  pursuant  to  the 
"arbitration  act."     (1909,  c.  48,  s.  275.) 

278.  Every  by-law,  resolution,  or  minute  of  any  company  having  the  right  to 
use,  sell,  or  dispose  of  water  or  power  procured  or  generated  from  water  under 
this  act  fixing,  and  every  other  schedule  or  proceeding  which  fixes  or  determines 
the  tolls,  fares,  rates,  rents,  or  charges  to  be  made,  levied,  or  collected  by  such 
company  shall,  within  30  days  after  the  passing  or  making  thereof,  be  sub- 
mitted to  the  minister  for  approval,  who  may  approve  or  disapprove  of  the  same, 
in  whole  or  in  part,  and  may  adjust,  increase,  or  decrease  such  tolls,  rates,  or 
charges  as  may  be  deemed  expedient  In  the  public  interest.  (1909,  c.  48,  s.  276; 
1913,  c.  82,  ss.  2,  81.) 

279.  Every  schedule  or  tariff  of  rates  approved  as  aforesaid  shall  be  published 
as  may  be  directed  4>y  any  rules  on  the  subject,  or  as  may  be  directed  by  the 
minister;  and  in  any  action  brought  against  any  person  in  respect  of  nonpay- 
ment of  any  charge  thereunder,  such  person  may  plead  as  an  answer  to  such 
action  that  the  publication  had  not  been  made  as  aforesaid.  (1909,  c.  48,  s.  277; 
1913,  c.  82,  s.  2.) 

280.  When  any  company  opens  or  breaks  up  the  roadway  or  pavement  of  any 
highway  or  other  way,  or  bridge,  or  any  sewer,  drain,  or  tunnel,  it  shall  with 
all  convenient  speed  complete  the  work  for  which  the  same  shall  be  broken  up, 
and  shall  fill  in  the  ground,  reiustnte  and  make  good  the  road  or  pavement  or 
the  sewer,  drain,  or  tunnel  so  oiJened  or  broken  up,  and  carry  away  the  rubbish 
occasioned  thereby,  and  shall  at  all  times  whilst  any  such  roade  or  pavements 
shall  be  opened  or  broken  up  cause  the  same  to  be  fenced  and  guarded,  and 
shall  cause  a  light  sufiicient  for  the  warning  of  passengers  to  be  set  up  and 
maintained  against  or  near  such  road  or  pavement  where  the  s»me  shall  be 
opened  or  broken  up  every  night  during  which  the  same  shall  continue  open 
or  broken  up.     (1909,  c.  48,  s.  278.) 

281.  All  water  lawfully  diverted  from  a  stream  and  not  consumed  shall  be 
returned,  except  where  natural  circumstances  render  it  impossible,  to  the  same 
stream  unpolluted  and  undefiled.     (1912,  c.  48,  s.  51.) 

282.  Any  company  having  the  right  to  use,  sell,  or  dispose  of  water  or  water 
power,  or  power  procured  or  generated  by  means  of  water  or  water  power,  and 
having  a  surplus  of  water,  water  power,  or  power  procured  or  generated  there-, 
from  as  aforesaid,  not  used  or  sold,  shall,  upon  the  payment  or  tender  thereto 
of  the  amount  of  the  charges  or  tolls  legally  charageable  in  respect  thereof,  and 
upon  the  approval  of  the  board  of  investigation  or  upon  the  order  of  the  said 
board,  convey  and  deliver  to  any  person  or  company  desiring  to  use  the  same 
such  surplus  of  water,  water  power,  or  power  procured  or  generated  therefrom 
as  aforesaid,  or  such  reasonable  part  thereof  as  may  be  required,  and  shall 
continue  to  so  convey  and  deliver  the  same  so  long  as  the  said  surplus  exists 
and  the  said  payment  or  tender  be  made  as  aforesaid.  (1909,  c.  48.  s.  280; 
1913,  c.  82,  8.  82.) 

283.  Any  couii»any  or  person  desiring  to  exercise  the  right  by  the  last  preced- 
ing section  conferred  of  obtaining  the  use  of  surplus  water,  water  power,  or 
power  procured  or  generated  therefrom  as  aforesaid  must  procure  and  finish 
all  necessary  means  of  conveyance  and  all  necessary  appliances  for  the  taking 
and  using  of  such  surplus  water,  water  power,  or  other  power  as  aforesaid. 
(1909,  c.  48,  s.  281.) 

lAnUtations  on  potcer  to  purchase. 

284.  No  undertaking  or  work  of  any  municipality  and  no  record,  license,  or 
privilege  appurtenant  thereto  shall  be  taken  or  purchased  by  any  other  munici- 
pality, or  by  any  company  under  this  act,  except — 

(a)  With  the  consent  of  the  municipality  owning  such  undertaking  or 
work;  or 

(6)  Under  authority  of  an  order  in  council,  made  by  the  lieutenant  governor 
in  council,  upon  its  being  made  to  appear  that  such  taking  or  purchase  is  neces- 
sary or  expedient  in  the  public  Interest.     (1909,  c.  48,  s.  282.) 

285.  No  recorod  or  license  for  municipal  or  power  purposes  shall  be  assigned 
or  transferred,  except  under  authority  of  an  order  in  council,  made  by  the  lieu- 
tenant governor  in  council,  upon  application  made  for  that  purpose  and  upon  its 
being  made  to  appear  upon  such  application  that  such  purchase  is  necessary  or 
expedient  in  the  public  interest.  (1900,  c.  48,  s.  283;  1911,  c  58,  8.  22;  1912, 
c.  49,  s.  52.) 

286.  In  the  event  of  the  compulsory  purchase  of  any  undertaking  or  work, 
under  authority  of  an  order  made  by  the  lieutenant  govemor  In  council  under 
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and  by  virtue  of  the  last  two  preceding  sections,  the  purchasing  company  or 
municipality  aball  iwy  to  the  municipality  or  company  from  which  such  com- 
pulsory purchase  is  made  the  cost  of  construction  and  a  sum  sufficient  to  make 
up  the  interest  on  the  capital  invested  in  cost  of  construction  and  maintenance 
to  the  amount  of  15  per  cent  per  annum  to  date  of  purchase,  after  taking  into 
account  any  profit  that  may  have  been  made  up  to  that  time,  and  a  further  sum 
equal  to  a  bonus  of  30  per  cent  on  the  capital  actually  invested : 

(a)  In  arriving  at  the  sum  to  be  paid  by  such  purchasing  company,  the  words 
"  cost  of  construction  "  shall  be  deemed  to  include — 

(1)  All  sums  of  money  actually  and  bona  fide  spent  in  and  about  the  organi- 
zation of  the  company,  including  all  engiueerinng.  legal,  and  clerical  expenses, 
and  all  sums  of  money  actually  and  bona  fide  spent  by  the  municipality  or 
company  in  securing  powers,  rights,  privileges,  or  priorities  in  respect  of  or 
relating  to  the  undertaking  or  work  purchased. 

(2)  AH  sums  of  money  actually  and  bona  fide  spent  in  and  about  the  con- 
struction and  maintenance  of  the  said  undertaking  or  work  up  to  date  of  pur- 
chase of  the  said  works  and  proixjrty. 

(3)  All  sums  paid  by  the  municipality  or  company  as  and  for  damages,  value, 
and  compensation  to  any  person  for  the  purchase  or  expropriation  of  land, 
records,  and  privileges  passing  with  or  appurtenant  to  the  undertaking  or 
work  purchased. 

(4)  All,  or  any  sum  or  sums,  reasonably  and  actually  paid  by  the  munici- 
pality or  company  to  any  person  in  respect  of  the  undertaking  or  work  pur- 
chased and  not  hereinbefore  enumerated.     (1909,  c.  48,  s.  284.) 

Respecting  free  miners. 

287.  Where  one  or  more  licensees  have  been  authorized  to  divert  all  the  water 
from  any  stream  for  mining  purposes,  and  placer  mines  have  at  any  time  been 
properly  located  and  bona  fide  worked  either  above  or  below  the  point  of 
diversion,  the  owners  of  such  placer  mines  shall  be  «i titled,  if  the  quantity  of 
water  diverted  by  the  said  licensee  or  licensees  does  not  exceed  five  and  sixty 
ouc-hundredths  cubic  feet  ijer  second,  to  the  continuous  flow  in  the  stream  pHst 
or  to  divert  water  into,  upon,  or  through  such  mine  or  mines  one  and  irixty- 
elght  one-hundredths  cubic  feet  of  water  i>er  second.  If  the  licensee  or 
licensees  be  diverting  eight  and  forty  one-hundrdedths  cubic  feet  per  second, 
then  the  said  miners  shall  be  entitled  to  the  continuous  flow  or  diversion  as 
aforesaid  of  two  and  fifty-two  one-hundredths  cubic  feet  per  second.  The  flow 
of  water  In  this  section  provided  for  shall  be  for  such  distance  above  and 
below  the  said  placer  mines  as  is  necessary  for  the  continuous  and  economical 
working  of  the  said  placer  mines,  and  carrying  away  of  tailings  and  debris 
arising  therefrom.     (1909,  c.  48,  s.  285.) 

288.  It  shall  be  lawful  for  the  owners  or  occupiers  of  any  mine  traveserd  by 
the  tramway  of  a  power  company  to  lay  down  uix)n  their  own  land  or  mine 
any  collateral  branches  of  tramway  to  connect  with  the  power  company's  tram- 
way for  the  purpose  of  bringing  trams  to  or  from  such  company's  tramway, 
and  the  i)ower  company  sliall,  on  such  terms  and  conditions  as  may  be  agreed 
upon  by  the  power  company  and  the  owner  or  owners  of  such  mine,  make  such 
switches  as  may  be  necessary  for  effecting  such  communication,  and  make 
contracts  for  the  carriage  of  freight  and  ore  by  the  power  company,  and  for 
the  supply  of  electricity  by  the  said  company.  And  the  powers  In  this  section 
may  be  exercised  by  any  mining  company  working  or  owning  any  mine, 
whether  such  powers  are  or  are  not  contained  in  the  memorandum  of  associa- 
tion or  articles  of  association,  or  regnlations,  or  partnership  articles  of  such 
company.     (1900,  c.  48,  s.  286.) 

Inspection  of  works, 

2.SSa.  In  addition  to  all  other  powers  conferred  upon  him  by  thlg  act,  the 
minister  may — 

(a)  At  the  request  of  any  person  residing  on  or  owning  land  In  the  neighbor- 
hood of  any  works,  whether  constructed  under  this  or  any  former  act,  or  other- 
wise howsoever;  or 

(5)  If  the  minister  deems  It  exi^edient  In  the  public  Interest — 

direct  that  such  works  be  Inspected  by  the  engineer  of  the  water  district  or  by 
an  engineer  appointed  by  the  minister  to  make  such  Inspection. 
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288b.  The' minister  may  require  the  person  making  the  request  for  such  in- 
spection to  make  a  deposit  of  such  sum  of  money  as  the  minister  thinks  neces- 
sary to  pay  the  eiqpenses  of  such  Inspection. 

288c.  If  such  an  inspection  is  directed,  the  engineer  so  appointed  shall  have 
the  right  to  and  shall  make  such  inspection,  and  shall  report  to  the  minister 
the  condition,  security,  and  stability  of  the  said  works. 

288d.  In  case  the  request  appears  to  the  minister  not  to  have  been  justified* 
he  may  cause  the  whole  or  part  of  the  expenses  to  be  paid  out  of  the  deport 
made  by  the  person  requesting  the  inspection. 

288e.  If  the  application  appears  to  the  minister  to  have  been  Justified,  he 
may  order  the  holder  of  the  record  or  license  granted  in  respect  of  the  said 
works,  or  the  owner  of  the  said  works,  to  pay  the  whole  or  any  part  of  the  ex- 
penses of  the  inspection,  and  such  payment  may  be  enforced  as  a  debt  due  to  the 
Crown. 

28Sf.  If  the  said  engineer  reports  to  the  minister  that  the  said  works  have  not 
been  constructed  in  accordance  with  the  terms  and  conditions  of  any  certificate 
iQ  respect  thereof  granted  by  the  lieutenant  governor  in  council  or  the  minister, 
or  that  an  addition  to  or  alteration  in  the  works  is  required  to  insure  the 
stability  thereof,  the  minister  may,  by  notice  in  writing  to  the  holder  of  the 
record  or  license,  or  to  the  owner,  as  the  case  may  be,  direct  that  such  certificate 
be  complied  with,  or  that  such  addition  or  alteration  be  made,  and  may  in  such 
notice  fix  the  time  for  complying  with  such  certificate  or  making  the  addition 
or  alteration. 

288g.  If  the  directions  of  the  minister  contained  in  said  notice  are  not  com- 
plied with  within  the  time  so  fixed,  the  minister  shall  forthwith  issue  a  certifi- 
cate to  that  effect,  reciting  the  facts,  and  thereupon  the  lieutenant  governor  in 
council  may  cancel  the  said  record  or  license.  (1912,  c.  49,  s.  53;  1913,  c.  82, 
ss.  2,  83.) 

PAST  XV. — MISCELLANEOUS. 

General. 

289.  The  engineer  of  the  water  district  shall,  in  the  district  or  districts  for 
which  he  may  be  appointed,  have  immediate  direction  and  control  of  the  diver- 
sion, storage,  and  distribution  of  the  water,  and  shall  have  such  powers  not 
Inconsistent  with  this  act  as  are  conferred  by  this  act  and  rules,  and  discharge 
such  duties  as  are  imposed  upon  him  by  this  act  or  rulea  (1909,  c.  48,  s.  287 ; 
1912,  c.  49,  ss.  2,  54;  1913,  c.  82,  s.  2.) 

289a.  (1)  Any  licensee  or  riparian  proprietor  aggrieved  or  prejudiced  by  the 
Illegal,  the  excessive  diversion,  or  the  waste  of  water,  or  by  the  noncompliance 
by  a  licensee  or  holder  of  a  water  record  with  the  terms  and  conditions  of  the 
license  or  record,  or  of  the  certificate  of  the  lieutenant  governor  in  council  or 
the  minister,  or  of  the  approval  of  the  works  granted  under  this  or  some  former 
act,  may  apply  to  the  engineer  of  the  water  district  to  restrain  or  regulate 
such  diversion,  or  for  an  order  that  the  licensee  or  record  holder  comply  with 
the  terms  and  conditions  of  the  said  license  or  record  and  of  the  said  certificate. 

(2)  Upon  any  such  application  the  engineer  of  the  water  district  shall  forth- 
with issue  a  notice  directed  to  the  person  whose  acts  are  objected  to  (herein- 
after called  "the  defendant"),  requiring  him,  within  not  less  than  two  clear 
days  after  the  service  of  the  notice,  to  show  cause  why  he  should  not  be 
restrained  wholly  or  partially  from  such  illegal  or  excessive  diversion  or  waste. 
The  notice  shall  state  the  time  and  place  of  the  proposed  Inquiry.  The  engineer 
of  the  water  district  may  also  direct  notice  to  be  served  upon  any  person  who 
in  his  opinion  is  likely  to  be  affected  by  the  application. 

(3)  The  time  fixed  by  the  engineer  of  the  water  district  for  making  the 
Inquiry  shall  be  as  soon  after  the  application  as  is  reasonably  convenient. 

(4)  The  complainant  shall  cause  the  notices  to  be  personally  served  upon 
the  defendant. 

(5)  Where  personal  service  can  not  be  speedily  effected  the  notice  may  be  * 
left  at  the  dwelling  place  of  the  defendant  Service  on  a  municipality  or  com- 
pany may  be  effected  by  serving  the  notice  upon  the  mayor,  reeve,  or  other 
head  officer,  or  the  city  or  municipal  clerk  of  the  municipality,  or  the  cashier, 
manager,  superintendent,  treasurer,  secretary,  clerk,  or  agent  of  such  company, 
or  of  any  branch  or  agency  thereof  in  the  province. 
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(6)  The  engineer  of  the  water  district,  upon  an  application  atf  aforesaid, 
may  exercise  any  of  the  following  powers: 

(o)  Make,  either  before  or  at  the  hearing,  a  personal  examination  of  the 
stream  and  of  the  worlts  of  any  or  all  parties  interested,  and  may  act  upon 
such  examination  and  the  information  derived  therefrom  in  order  to  arrive  at 
a  Just  conclusion. 

(6)  May  appoint  a  disinterested  person,  being  a  civil  engineer,  to  examine 
the  stream  and  works  of  any  or  all  parties  interested  and  may  act  upon  the 
report  of  such  engineer. 

(c)  Require  any  person  to  attend  and  give  evidence  before  him. 

(d)  Administer  an  oath  to  any  person  intending  or  compelled  to  give  evidence. 

(e)  Adjourn  the  hearing  from  time  to  time,  as  may  be  necessary. 

(/)  Extend  Uie  time  fixed  for  hearing  any  application  or  the  performance 
of  any  matter  or  thing  directed  to  be  done. 

(g)  Make  an  order  wholly  or  partially  restraining  or  regulating  the  diversion 
or  waste  of  water  or  determluing  the  quantity  to  be  diverted,  or  that  the 
licensee  or  record  holder  do  comply  with  the  Xerms  and  conditions  of  the  said 
license,  record,  or  certificate. 

(h)  May  recommend  to  the  minister  that  the  license  or  record  and  certificate 
be  canceled. 

(i)  Pending  the  hearing  may  make  any  order  In  connection  with  the  matter 
that  to  him  may  seem  Just. 

(7)  Any  person  aggrieved  by  or  dissatisfied  with  any  order  made  by  an 
engineer  of  the  water  district  under  this  section  may  appeal  therefrom  to  the 
minister  in  manner  provided  by  section  322  of  this  act  (1912,  c  49,  s.  55; 
1913,  c.  82,  s.  2.) 

290.  Whenever  the  board,  the  comptroller  of  water  rights,  the  water  recorder, 
or  the  engineer  of  the  water  district  finds  It  Is  necessary  to  compel  the  attend- 
ance of  witnesses,  they  or  he  shall  for  that  purpose  have  all  the  powers  and 
Jurisdiction  of  a  Justice  of  the  peace  under  the  "summary  convictions  act." 
(1909,  c.  48,  s.  288 ;  1912,  c.  49,  s.  2 ;  1913,  c.  82,  s.  84.) 

291.  Any  riparian  proprietor,  and  this  shall  include  preemptors,  homesteaders, 
and  lessees  from  the  Crown,  whether  in  the  right  of  the  province  or  the 
dominion,  may,  without  making  the  Crown  a  party,  maintain  an  action  and  take 
any  proceedings  In  any  court  of  competent  Jurisdiction  to  prevent  any  unlaw- 
ful or  wrongful  diversion  of  water.     (1909,' c.  48,  s.  289.) 

292.  Licenses  and  records  to  use  water  for  Irrigation  purposes  and  the  works 
connected  and  used  with  such  licenses  and  records  may,  when  the  place  where 
the  water  Is  used  Is  situated  wholly  within  the  boundaries  of  any  municipality, 
be  acquired  by  such  municipality  with  the  consent  of  the  licensee,  and  upon  the 
approval  of  the  board  of  Investigation,  for  such  consideration  and  upon  such 
terms  as  may  be  mutually  agreed  upon.  (1909,  c.  48,  s.  290;  1910,  c.  52,  s.  8; 
1913,  c.  82,  s.  85.) 

292a.  A  municipality  which  has  acquired  licenses  under  the  last  preceding 
section  may  surrender  the  licenses  so  acquired,  and  obtain  from  the  comptroller 
of  water  rights,  In  substitution  therefor,  licenses  of  the  same  priority  and  for 
the  same  quantity  of  water  extending  the  use  of  the  water  to  any  point  of  the 
municipality.     (1012,  c.  49,  s.  56.) 

203.  Such  municipality  as  last  aforesaid  may.  In  arranging  the  terms  of  pur- 
chase with  the  licensee  or  record  holder,  assume  any  obligations  of  the  licensee 
or  record  holder  with  respect  to  the  distribution  of  water.  (1909,  c.  48,  s.  291 ; 
1910,  c.  52,  s.  9.) 

294.  Before  acquiring  any  rights  and  assuming  any  obligations  under  the 
last  two  preceding  sections,  the  municipality  shaill  submit  a  by-law  to  the  voters 
of  the  municipality  as  in  the  case  of  a  by-law  to  author Isse  the  borrowing  of 
money.     (1909,  c.  48,  s.  292.) 

295.  After  the  passing  of  the  by-law  authorizing  the  purchase  of  the  water 
rights  hereinbefore  referred  to,  and  the  completion  of  the  purchase,  the  munici- 
pality shall  fulfill  all  the  obligations  whatsoever  of  the  licensee  or  record 
holder  whose  rights  have  been  purchased,  control  and  regulate  the  distribution 
of  the  water,  and,  subject  to  the  rules,  fix  the  price  thereof.  (1909,  c.  48,  a 
293;  1910,  c.  52,  s.  10.) 

Ahandonment  of  rights. 

296.  Any  licensee  or  record  holder  may,  by  notice  In  writing  to  the  water 
recorder,  abandon  the  whole  or  any  part  capable  of  separation  of  the  rights, 
jMwers,  and  privileges  acquired:  Provided^  however.  That  where  any  heredita- 
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ments  to  whicli  a  record  of  or  a  license  to  take  and  use  water  Is  appurtenant 
are  mortgaged  or  charged,  no  abandonment  of  such  record  or  license  and 
rights  shall  be  effective  without  the  consent  of  the  mortgagee  or  chargee. 
<1909.  c.  48,  s.  295;  1912,  c.  49,  s.  2.) 

297.  In  the  book  kept  for  the  purpose  of  recording  licenses  and  opposite  to, 
across,  or  In  the  margin  where  such  original  entry  is  made,  the  water  recorder 
shall  record  the  fact  of  such  abandonment,  and  shall  carefully  file  the  notice  of 
abandonment  or  reference.     (1909,  c.  48,  s.  296;  1912,  c.  49,  s.  2.) 

298.  Whenever  a  mine  shall  be  worked  out  or  abandoned,  or  a  preemption 
record  of  land  shall  be  abandoned  (ft:  canceled,  or  whenever  the  occasion  for 
the  use  of  water  upon  such  mine  or  preemption  shall  have  permanently  ceased, 
any  record  of  or  license  to  use  water  in  respect  of  such  mine  or  preemption 
shall  be  void,  and  shall  be  canceled  In  the  book  of  records  or  the  register  of 
licenses  accordingly.     (1909,  c.  48,  s.  297;  1912,  c.  49,  s.  57.) 

Indian  rights, 

299.  The  minister,  with  the  approval  of  the  lieutenant  governor  in  council, 
may,  upon  such  terms  and  conditions  as  to  compensation  to  persons  affected  as 
the  minister  may  think  proper  to  impose,  authorize  the  issuance  of  a  license 
to  any  Indian  agent  as  trustee  for  the  benefit  of  all  or  any  of  the  Indians 
located  on  any  Indian  reserve  of  so  much  of  any  unrecorded  water  from  any 
stream  as  may  be  reasonably  necessary  for  domestic  and  irrigation  purposes 
upon  such  reserve: 

fa )  No  license  shall  be  issued  under  this  section  unless  and  until — 
(1)  The  provisions  of  this  act  as  to  applications  to  take,  use,  or  store  water 
have  been  satisfied. 

(3)  The  Indian  agent  has  served  upon  or  forwarded  by  registered  letter  to 
each  person  who  may  be  affected  by  the  proposed  diversion  a  copy  of  such 
notice, 

(4)  The  comptroller  of  water  rights  has  reported  thereon  in  writing  to  the 
minister  as  to  the  volume  of  water  in  the  stream  from  which  the  water  is  pro- 
posed to  be  taken;  the  damage  or  benefit  likely  to  accrue  from  such  diversion 
to  the  landowners  or  other  persons  having  water  rights  on  such  stream  from 
which  it  is  proposed  to  divert  the  water ;  that  the  amount  of  water  asked  for  Is 
necessary  and  reasonable,  and  as  to  such  other  particulars  as  the  minister  may 
from  time  to  time  require.  (1909,  c.  48,  s.  298;  1912,  c.  49,  ss.  2,  58;  1913,  c. 
82,    s.    86.) 

3(X).  The  minister  may,  with  the  approval  of  the  lieutenant  governor  in  coun- 
cil, alter,  vary,  or  cancel  any  license  issued  under  the  last  preceding  section 
upon  such  terms  and  conditions  as  he  may  deem  proper.  (1909,  c.  48,  s.  299; 
1912,  c.  49,  8.  59.) 

301.  No  license  under  section  299  of  this  act  shall  be  granted  unless  and  until 
the  minister  has  been  satisfied  that  the  terms  and  conditions  as  to  notice  have 
been  complied  with  and  compensation  (if  ordered)  has  been  paid.  (1909,  c.  48, 
8.  300;  1912,  c.  49,  s.  60.) 

302.  All  questions  connected  with  the  diversion  of  water  under  section  299 
of  this  act,  compensation  for  damages,  quantity  of  water  required,  shall  be  de- 
cided in  a  summary  manner  by  the  minister,  and  the  minister  may  in  writing 
direct  any  water  recorder,  engineer  of  a  water  district,  or  Justice  of  the  peace 
to  take  on  oath  the  evidence  of  any  person  who  can  give  evidence  on,  or  whose 
evidence  is  material  to  the  decision  of  the  matters  in  question ;  and  such  water 
recorder,  engineer,  or  justice  of  the  peace  shall  have  full  power  and  authority 
to  take  such  evidence  and  to  summon  before  him  such  persons.  (1909,  c.  48, 
8.  301 ;  1912,  c.  49,  s.  2;  1913,  c.  82,  s.  87.) 

Naming  streams. 


.fl 


303.  The  comptroller  of  water  rights  shall  give  every  stream,  whether  al- 
ready named  or  not,  or  whether  known  by  one  or  more  names,  an  official 
name,  and  such  stream  shall  thereafter  be  known  by  that  official  name  and 
no  other,  and  shall  be  so  described  and  known  in  all  maps  and  plans  and  all 
official  documents  whatsoever.     (1909,  c.  48,  s.  302;  1912,  c.  49,  s.  2.) 

304.  The  comptroller  of  water  rights  shall  in  naming  streams  have  some 
regard  to  the  name  on  any  existing  official  map,  and  after  finally  naming  a 
stream  shall  promptly  report  his  action  to  the  minister.  (1909,  c.  48,  s.  30S\ 
1912,  c.  49,  s.  2.) 
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305.  So  soon  as  a  water-rights  map  of  any  locality  is  prepared,  the  name 
of  any  stream  appearing  on  the  said  map  shall  be  the  official  name  of  the 
stream,  and  it  shall  be  known  and  described  on  all  maps,  plans,  and  official 
records  or  documents  by  that  name  and  no  other.  (1909,  c.  48,  s.  2  [part]  ; 
1913,  c.  82,  s.  88.) 

Securities. 

306.  Save  where  in  this  act  it  is  otherwise  provided,  the  security  to  be 
given  before  entry  upon  the  lands  of  private  owners  for  the  purpose  of  sur- 
veying only  shall  be  to  the  satisfaction,  of  the  water  recorder.  In  all  other 
cases  it  shall  be  to  the  satisfaction  of  the  minister.  (1909,  c.  48,  s.  304;  1912, 
c.  49,  s.  2.) 

307.  Every  security  required  by  this  act  shall  be  by  a  bond  in  double  the 
amount  of  security  required,  and  shall  be  given  to  the  attorney  general  of 
the  Province,  who  may,  if  and  when  it  becomes  necessary,  assign  it  to  any 
person  or  persons  injured  or  claiming  to  be  injured  by  the  obligor,  or  sue  on 
it  himself,  as  he  may  deem  expedient     (1909,  c.  48,  s.  305.) 

Respecting  rents,  royalties,  etc. 

308.  The  lieutenant  governor  in  council  may  from  time  to  time,  by  order  in 
council,  reserve  and  fix  such  rents,  royalties,  tolls,  and  charges  in  respect  of 
the  water  used  or  taken  and  used,  and  of  the  lands  of  the  Crown  used,  and 
of  the  rights,  powers,  and  privileges  which  may  be  acquired  by  any  licensee 
under  this  act.     (1909,  c.  48,  s.  306.)  ^ 

309.  The  rents,  royalties,  tolls,  and  charges  so  fixed  as  aforesaid  shall  not 
be  altered  or  changed  save  with  the  consent  of  the  licensee  affected  by  such 
alteration  or  change  for  three  years  after  the  passing  of  any  order  in  council 
fixing  the  same.    (1909,  c.  48,  s.  307.) 

310.  Subject  as  In  the  last  preceding  section  mentioned,  the  lieutenant  gov- 
ernor in  council  may  repeal  any  order  in  council  reserving  and  fixing  rates 
and  charges  as  aforesaid,  or  alter  the  same,  as  may  be  deemed  expedient 
(1909,  c.  48.  s.  308.) 

311.  The  rents,  royalties,  tolls,  and  charges  reserved  and  fixed  as  aforesaid  may 
be  founded  on  the  power  produced  or  producible,  the  area  of  land  to  be  served, 
the  benefits  derived,  the  quantity  of  water  used,  or  the  value  of  the  privileges 
grunted,  as  may  be  deemed  expedient.    (1013,  c.  82.  s.  89.) 

312.  Every  by-law,  resolution,  or  minute  of  any  company  having  the  right 
under  this  act  or  any  former  act  to  sell,  barter,  or  exchange  water  or  water 
power,  or  power  generated  by  means  of  water  or  water  power,  fixing  and  every 
schedule  or  pi'oceedlng  which  fixes  or  determines,  the  tolls,  fares,  rates,  rents, 
or  charges  to  be  made,  levied,  or  collected  by  such  company,  shall,  within  30 
days  after  the  passing  or  making  thereof,  be  submitted  to  the  lieutenant  gov- 
ernor in  council  for  approval,  who  may  approve  of  disapprove  of  the  same, 
in  whole  or  in  part,  and  may  adjust,  increase,  or  decrease  such  tolls,  rates, 
or  charges,  and  may  set  out  and  determine  the  i)eriod  of  time  during  which 
such  by-law,  resolution,,  minute,  schedule,  or  proceeding  shall  remain  in  force, 
as  may  be  deemed  expedient  in  the  public  interest  (1909,  c.  48,  s.  310;  1911. 
c.  59.  s.  23;  1913,  c.  82,  s.  90.) 

313.  Notice  of  Intention  to  submit  for  approval  any  schedule  under  the  last 
preceding  section  shall  be  advertised  in  the  Gazette  and  in  a  newspaper  pub- 
lished, or  if  none  is  published,  circulating  in  the  district  where  the  powers, 
are  being  or  to  be  exercised  for  three  weeks  prior  to  approval  being  granted; 
and  such  notice  shall  set  forth  the  schedule  submitted.     (1911,  c.  59,  s.  24  [part]) 

314.  Any  person  who  may  be  affected  by  the  schedule  in  section  312  of  this 
act  mentioned  shall  have  the  right  to  be  heard  before  the  lieutenant  governor 
in  council  on  the  fixing  of  the  proposed  schedule,  and  the  lieutenant  governor 
in  council  may  appoint  a  day  for  such  hearing.     (1911.  c.  50,  s.  24  [part].) 

315.  Every  schedule  or  tariff, of  rates  approved  as  aforesaid  shall  be  pub- 
lished as  may  be  directed  by  any  rules  on  the  subject,  or  as  may  be  directed  by 
the  lieutenant  governor  in  council;  and  In  any  action  brought  against  any 
person  in  respect  of  nonpayment  of  any  charge  thereunder,  such  person  may 
plead  as  an  answer  to  such  action  that  the  publication  had  not  been  made  as 
aforesaid.     (1909,  c.  48,  s.  812.) 
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BeaervatioM. 

316.  (1)  The  lieutenant  governor  In  council  may  at  any  time,  by  notice 
signed  by  the  minister  and  published  In  the  Gazette,  reserve  from  being  taken 
or  used  or  acquired  under  this  act  any  unrecorded  water  in  any  stream  or  any 
portion  thereof. 

(2)  Where  any  reservation  of  unrecorded  water  is  made  as  aforesaid  the 
lieutenant  governor  in  council  may,  in  the  order  making  such  reservation  or  in 
any  subsequent  order  or  orders,  declare  and  specify  that  the  water  is  reser^^ed 
for  the  use  of  the  Crown,  or  for  municipal  purposes,  or  for  tJie  purpose  of 
making  provision  wherever  it  appears  expedient  as  a  source  of  supply  for  a 
waterworks  system  or  power  system,  or  for  the  purpose  of  storing  water,  or  < 
for  such  oth^r  purposes  as  may  be  deemed  advisable,  and  may  specify  and 
declare  the  terms  an]  conditions  upon  which  the  unrecorded  water  so  reserved 
shall  be  available  and  may  be  acquired  under  this  act  flrom  the  Grown  for  use 
in  respect  of  the  purposes  for  which  it  has  been  so  reserved. 

(3)  An  order  In  council  establishing  a  reserve  of  water  shall  contain  a  direc- 
tion for  a  record  of  the  amount  of  water  so  reserved,  with  all  necessary  par- 
ticulars; and  the  comptroller  of  water  rights  shall  cause  the  necessary  records 
thereof  to  be  made. 

(4)  If  such  reservation  is  made  for  a  specified  purpose,  the  record  thereof 
shall  not  prevent  the  issuing  and  acquiring  of  licenses  subject  thereto,  and  for 
the  purpose  of  taking  and  using  the  water  in  the  interim  prior  to  the  establish- 
ment of  a  system  for  such  purpose;  but  no  rights  to  compensation  shall  be 
acquired  by  virtue  of  any  license  Issued  pursuant  to  this  subsection.  (1912, 
c.  49,  s.  61.) 

317.  It  shall  be  lawful  for  the  minister  to  enter  into  an  agreement  or  agree- 
ments with  any  company  holding  any  water  records  or  water  privileges  or 
licenses  by  or  under  which,  on  the  erection  and  completion  by  the  company 
of  a  pulp  mill  or  a  paper  mill  of  such  capacity  as  shall  be  provided  for  in  such 
agreement,  all  the  said  water  records,  licenses,  or  water  privileges  held  by  the 
company  shall  be  reserved  to  the  company  without  liability  to  forfeiture,  except 
for  nonpayment  of  fees,  for  a  period  not  exceeding  21  years  from  the  date  of 
such  agreement,  and  providing  for  the  payment  of  fees  to  the  Grovemment  of 
the  Province  for  the  said  period  of  21  years  in  accordance  with  the  schedule 
of  fees  which  shall  be  in  force  at  the  date  of  the  said  agreement.  After  the 
said  period  of  21  years  the  scale  of  fees  shall  be  fixed  under  such  conditions 
and  regulations  as  may  be  deemed  advisable  and  determined  by  the  lieutenant 
governor  in  council.  The  said  agreement  may  contain  such  terms  and  con- 
ditions as  the  lieutenant  governor  in  council  may  deem  advisable.  (1901, 
c.  64,  s.  2.) 

318.  The  lieutenant  governor  in  council  may  cancel  any  reservation  of  un- 
recorded water  made  under  section  316  of  this  act,  but  the  order  in  council 
providing  for  the  cancellation  shall  not  take  effect  until  notice  thereof  shall 
have  been  published  for  three  months  in  the  Gazette  and  in  some  newspaper 
published  or,  if  none  is  published,  circulating  in  the  district  in  which  the 
unrecorded  water  proposed  to  be  affected  is  situate.  (1009,  c.  48,  s.  313;  1912, 
c.  49,  s.  62.) 

Correction  of  errors  in  licenses, 

319.  Whenever  a  license  under  this  act  has  been  imperfectly  Issued,  or  has 
'been  issued  without  compliance  with  all  of  the  terms  of  this  act,  or  contains 
some  inaccuracy  which  can  be  corrected  without  affecting  the  rights  of  other 
parties,  or  which  is  incomplete  or  Indefinite  in  its  terms  and  conditions,  the 
board  of  investigation  may,  upon  the  application  of  the  holder  of  such  de- 
fective license,  amend  the  same,  or  may  cancel  the  same  and  grant  a  new  one 
in  its  stead,  which  new  or  amended  license  shall  relate  back  to  the  date  of  the 
original  and  shall  operate  as  if  issued  at  the  date  of  such  original  license;  but 
the  quantity  of  water  to  be  taken  under  such  new  or  amended  license  shall  not 
be  increased,  nor  the  area  in  resi)ect  of  which  the  former  license  was  used  or 
held  be  enlarged.     (1909.  c.  4S.  s.  314;  1912,  c.  49,  s.  63;  1913.  c.  82,  ss.  91,  92.) 

320.  The  licensee  intending  to  apply  to  have  a  license  amended  under  the 
provisions  of  the  last  preceding  section  shall  give  30  days*  notice  In  the  Gazette 
and  in  a  local  newspaper  of  his  intention  to  apply  for  an  amendment,  with 
the  particulars  required  to  be  given  in  the  notice  of  application  under  sections 
54  and  55  of  this  act,  and  shall  give  to  all  holders  of  subsequent  licenses  and  to 
M  applicants  for  licenses  upon  the  same  stream  10  days'  notice  of  the  amend- 
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ments  applied  for.  Wlier^  personal  notice  can  not  be  effected,  the  board  of 
investigtaion  may  direct  what  notice  shall  be  given.  (1912,  c.  49,  s.  64;  1913, 
c.  82,  s.  91. ) 

321.  Upon  any  application  for  an  amended  record  as  aforesaid,  the  board  of 
investigation  shall  hear  all  persons  who  appeiir  in  opposition  thereto,  and  shall 
adjudicate  thereupon  as  in  the  case  of  disputed  applications  under  Part  V 
of  this  act.  An  appeal  shall  lie  from  any  such  decision  to  the  minister  in  man- 
ner hereinafter  prescribed.  (1909,  c.  48,  s.  316;  1912,  c.  49,  s.  2;  1913,  c.  82, 
8.  91.) 

Respecting  appeals, 

322.  In  all  cases  where  the  right  to  appeal  from  the  water  recorder  or  the 
comptroller  of  water  rights  to  the  minister,  or  from  the  minister  to  the  lieu- 
tenant governor  in  council,  is  given  by  this  act,  such  appeal  shall  be  a  rehearing 
by  petition  and  be  regulated  as  follows: 

(o)  Be  entitled  **  In  the  matter  of  this  act  and  of  the  special  matter  of  the 
appeal,"  and  shall  name  as  respondents  those  who  in  the  proceedings  before  the 
comptroller  of  water  rights  or  the  minister  were  adverse  in  interest  to  the 
appellant. 

(&)  Set  out  fully  the  order  and  other  matter  complained  of  and  all  the  facts 
relative  thereto  as  they  appeared  before  the  comptroller  of  water  rights  or  the 
minister,  and  all  documents  relating  to  the  subject,  and  shall  state  the  persons 
ui)on  whom  the  petition  has  been  served,  and  shall  be  verified  by  the  petitioner's 
affidavit. 

(c)  The  petition  shall  be  presented  to  the  minister,  or,  if  the  appeal  is  from 
him,  then  to  the  provincial  secretary,  within  30  days  of  the  making  of  the  order 
appealed  from,  and  a  copy  thereof  shall  be  served  upon  all  parties  adverse  in 
Interest  before  the  comptroller  of  water  rights  or  the  minister. 

(d)  Upon  the  receipt  of  the  petition,  the  minister  or  the  provincial  secretary, 
as  soon  as  conveniently  may  be,  shall  fix  a  place,  day,  and  hour  for  hearing  the 
petition,  and  may  direct  that  a  copy  of  the  petition  shall  be  served  upon  any 
other  person  or  persons  as  he  may  think  proper.  The  time  to  be  fixed  by  the 
minister  or  the  provincial  secretary  as  aforesaid  shall  be  so  arranged  as  to 
enable  the  respondent  to  put  In  his  answer. 

(c)  Within  10  days  of  the  service  of  the  petition  the  respondent  or  any  of 
the  persons  served  with  the  petition  and  affected  by  the  appeal  may  file  an 
answer  with  the  minister  or  the  provincial  secretary,  as  the  case  may  be,  and 
shall  serve  a  copy  thereof  on  the  appellants. 

(/)  The  lieutenant  governor  In  council  or  the  minister  may  make  any  order 
In  the  matter  that  may  be  deemed  just  so  as  to  bring  the  parties  interested  before 
the  lieutenant  governor  in  council  or  the  minister  for  the  termination  of  the 
matter,  and  for  that  or  any  other  purpose  may  extend  the  times  hereinbefore 
mentioned  as  may  be  deemed  expedient. 

{g)  Upon  the  hearing  of  the  petition,  the  lieutenant  governor  in  council  or 
the  minister,  as  the  case  may  be.  shall  determine  the  matter  ui)on  its  merits 
and  make  such  order  thereon  as  shall  be  deemed  just     (1909,  c.  48,  s.  317 ;  1912, 

c.  49,  8.  05  and  2.) 

Lieutenant  governor's  certificate, 

323.  Any  certificate  granted  by  the  lieutenant  governor  In  council  or  by  the 
minister  pursuant  to  this  act,  and  any  record  or  license  set  out  in  such  certificate, 
shall,  if  such  record,  license,  or  certificate  shall  not  have  been  canceled  or' 
legally  declared  null  and  void  under  any  provisions  of  this  act  or  otherwise,  be 
conclusive  evidence  in  any  court  of  law  or  other  tribunal  In  the  Province  of  all 
matters  and  things  therein  contained,  and  shall  not  be  inquired  into  or  dis- 
turbed in  any  manner  w^hatsoever,  save  in  some  proceeding  to  which  the  attor- 
ney general  of  the  Province  is  a  party,  or  by  petition  of  right,  or  by  the  consent 
or  at  the  request  of  the  lieutenant  governor  In  council  expressed  through  the 
said  attorney  general:  Provided,  That  if  the  said  certificate  or  the  said  license 
has  been  amended  under  this  act,  then  the  said  certificate  or  license  as  amended 
only  shall  be  conclusive  evidence  as  aforesaid.     (1913,  c.  82,  s.  93.) 

PABT  XVI. — RULES,  REGULATIONS,  AND  PENALTIES. 

t 

Rules, 

824.  The  lieutenant  governor  In  council  or  the  minister  may  refer  any  matter, 
question,  or  thing  to  the  board  of  investigation  or  to  any  person  whatsoever  tot 
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the  purpose  of  obtaining  Infonnntlon  or  making  any  inquiry  or  taking  any  ac- 
count upon  oath,  or  otherwise,  and  may  act  upon  the  report  of  such  referee  or 
not  as  may  be  deemed  expedient.     (1909,  c.  48,  s.  319;  1913,  c.  82,  s.  94.) 

325.  The  lieutenant  governor  in  council  may  from  time  to  time  make,  alter, 
and  repeal  rules  and  regulations  for  carrying  out  the  spirit,  intent,  meaning, 
and  purpose  of  this  act,  including  matters  In  respect  whereof  no  express  or  only 
partial  or  imperfect  provision  has  been  made,  and,  without  restricting  the  gen- 
erality of  the  foregoing,  in  respect  of  the  following  matters  and  things : 

(0)  The  time  and  place  of  payment  and  the  collection  aud  enforcement  of  pay- 
ment of  rents,  royalties,  tolls,  and  charges. 

(&.)  The  powers,  duties  of,  and  Jurisdiction  of  the  comptroller  of  water 
rights,  the  water  recorder,  the  engineer  of  a  water  district,  and  other  officers 
and  persons  necessary  to  give  effect  to  this  act. 

(c)  Head  gates,  weirs,  flumes,  water  gates,  and  all  measuring  devices,  and  the 
manner  In  which  they  are  to  be  placed  and  used. 

id)  The  Information  required  to  obtain  approval  of  works  by  licensees. 

(e)  The  hearing  of  appeals,  the  presentation  of  petitions,  and  all  other  appli- 
cations. 

(/)  Extension  of  time  for  presenting  petitions  and  other  applications. 

ig)  The  issuance  of  certificates. 

(h)  Proceedings  by  municipalities  to  expropriate  the  water  rights  of  others. 

(<)  Obtaining  Information  for  any  purpose  whatsoever. 

(/)  The  entry  upon,  using,  and  taking  of  Crown  lands,  prescribing  the  con- 
ditions of  such  entry  and  use  and  the  price  to  be  paid  for  land  and  timber. 

(k)  Service  of  notices  on  any  municipality,  company,  or  person. 

(1)  The  deduction  for  seepage  and  evaporation,  and  the  mode  of  determin- 
ing same. 

(m)  The  books  to  be  kept  by  water  recorders  and  others. 

(n)  Respecting  maps,  plans,  and  specifications  of  any  works. 

(o)  Classifying  violations  of  this  act,  and  providing  penalties  for  each  such 
violation. 

(p)  Prescribing  the  forms  to  be  used  under  this  act.  (1909,  c.  48,  s.  320; 
1912,  c.  49,  s.  2 ;  1913,  c.  82,  s.  95. )  • 

Penalties. 

326.  If  any  person  does  or  commits  any  of  the  following  acts : 

(a)  Willfully  or  maliciously  hinders,  interrupts,  or  causes  or  procures  to  be 
hindered  or  interrupted,  any  municipality  or  company,  or  their  managers,  con- 
tractors, servants,  agents,  workmen,  or  any  of  them  in  the  exercise  of  any  of 
the  powers  and  authorities  by  this  act  conferred. 

(b)  Willfully  or  maliciously  lets  off  or  discharges  any  water  so  that  the 
same  runs  waste  or  useless  out  of  any  works. 

(c)  Being  occupant  tenant,  or  inmate  of  any  house,  or  otherwise,  supplied 
with  water  by  any  municipality  or  company,  sells  or  disposes  of  the  water 
thereof  or  gives  It  away  or  permits  it  to  be  taken  or  carried  away  or  uses  it  or 
applies  it  to  the  benefit  of  others,  or  to  any  other  than  his  own  use  or  benefit, 
or  wrongfully  neglects  or  improperly  wastes  the  water. 

(d)  Not  being  in  the  employment  of  the  municipality  or  company,  and  not 
being  a  member  of  the  fire  brigade  and  duly  authorized  In  that  behalf,  willfully 
opens  or  closes  any  hydrant  or  obstructs  the  free  access  to  any  hydrant,  stop- 
cock, chamber  pipe,  or  hydrant  chamber,  by  placing  on  it  any  building  material, 
rubbish,  or  in  any  other  manner. 

(e)  Throws  or  deposits  any  injurious,  noisome,  or  offensive  matter  into  the 
water  or  waterworks,  or  upon  the  ice  in  case  such  water  Is  frozen,  or  in  any 
way  fouls  the  water  or  commits  any  willful  damage  or  Injury  to  the  works, 
pipes,  or  water,  or  encourages  the  same  to  be  done. 

(/)  Willfully  alters  any  meter  of  the  waterworks  placed  upon  any  service 
pipe  or  connected  therewith  within  or  without  any  house,  building,  or  other 
place,  so  as  to  lessen  or  alter  the  amount  of  water  registered  thereby,  unless 
specially  authorized  by  the  said  municipality  or  company  for  that  particular 
purpose  and  occasion. 

(17)  Lays  or  causes  to  be  laid  any  pipe  or  main  to  communicate  with  any  pipe 
or  main  of  the  SJiId  waterworks,  or  wrongfully  takes  or  appropriates  to  his 
own  use  any  water  from  any  public  or  private  tap,  or  In  any  way  obtains  or 
uses  any  water  of  the  said  waterworks  without  the  consent  of  the  said  munici- 
pality or  company. 
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(h)  Bathes  or  washes,  or  cleanses  any  wool,  cloth,  leather,  skins,  or  animals, 
or  places  or  permits, any  nuisance  or  offensive  thing  within  or  near  the  sooroe 
of  supply  for  any  works  used  for  domestic  purposes  in  any  stream  from  which 
the  water  for  the  said  purposes  is  obtained  or  conveyed,  or  casts,  causes,  throws, 
or  puts  any  filth,  dirt,  dead  carcasses,  or  other  noisome  or  offensive  thing 
therein,  or  causes,  permits,  or  suffers  the  water  of  any  sink,  sewer,  or  drain  to 
run  or  be  conveyed  into  the  same,  or  causes  or  permits  any  other  thing  to  be 
done  whereby  the  water  therein  may  be  in  anywise  tainted  or  fouled. 

(t)  Without  lawful  excuse  interferes  In  any  manner  whatsoever  with  any 
works — 

such  person  shall  for  any  such  act,  upon  summary  conviction,  be  liable,  to  a 
r)enalty  not  exceeding  $250,  together  with  the  costs  and  charges  attending  the 
proceedings  and  conviction,  and  in  default  of  payment  to  imprisonment  for  a 
l)erlod  not  exceeding  two  years.     (1909,  c  48,  s.  321.)     (Part  new.) 

(2)  Any  person  who  willfully,  without  authority,  takes  or  diverts  any  water 
from  any  river,  stream,  lake,  spring,  of  other  waters,  or  from  any  works  an- 
thorized  under  this  act,  and  any  licensee  or  other  person  who  takes  or  dlYerts 
therefrom  any  greater  quantity  of  water  than  he  is  entitled  to,  shall  be  liable, 
upon  summary  conviction,  on  a  complaint  laid  by  the  water  recorder  or  the 
engineer  of  a  water  district,  to  a  fine  not  exceeding  $5  per  day  or  fraction  of 
a  day  for  each  cubic  foot  per  second  or  fraction  of  a  cubic  foot  per  second  of 
water  improperly  diverted,  or  to  imprisonment  for  a  term  not  exce^ing  90  days. 
or  to  both.     (1009,  c.  48,  s.  321  [part  new] ;  1912,  c.  49,  s.  67;  1913,  c.  82.  s.  96.) 

327.  The  conviction  of  any  [)erFon  or  persons  as  in  the  last  preceding  section 
mentioned  shall  not  relieve  him  or  them  from  any  liability  to  answer  in  dam- 
ages to  the  municipality  or  company,  or  any  other  sufferer,  by  the  wrongful 
acts  aforesaid  or  any  of  them.    (1909,  c.  48,  s.  322.) 

328.  Any  licensee  willfully  violating  any  of  the  provisions  of  this  net,  or  of  the 
terms  and  conditions  upon  which  the  license  haS'  issued,  or  the  approval  of 
the  comptroller  of  water  rights  or  the  lieutenant  governor  in  council  or  the 
minister  been  obtained,  or  of  the  rules,  shall,  after  the  hearing  provided  for 
in  the  next  two  following  sections,  be  liable  to  have  his  license  forfeited  and 
all  the  rights  and  privileges  granted  revoked  and  canceled,  or  to  such  other 
penalty  as  any  rules  on  the  subject  may  prescribe.  (1909,  c.  48,  s.  323;  1012. 
0.  49,  8.  2;  1013,  c.  82.  s.  2.) 

329.  Any  person  injuriously  affected  by  such  violation  as  aforesaid,  or  the 
water  recorder  or  the  engineer  of  a  water  district,  may  present  a  i^etitlon  to 
the  minister  for  relief  and  for  the  punishment  of  the  offenders:  and  the  pro- 
ceedings in  relation  to  such  petition  shall  conform  to  any  rules  on  the  subject, 
and  if  there  be  no  rules,  then  as  nearly  as  may  be  to  the  proceedings  on  appeal 
to  the  lieutenant  governor  in  council.  (1909,  c.  48,  s.  324;  1932,  c.  49,  s.  2; 
1913,  c.  82,  s.  97.) 

330.  Upon  hearing  any  such  application  at  la.<*t  aforesaid,  the  lieutenant  gov- 
ernor in  council  may  revoke  and  cancel  the  license  granted  to  the  offender  and 
declare  all  his  rights  and  privileges  forfeited  or  held  in  abeyance  for  such  time 
as  the  lieutenant  governor  In  council  may  direct  or  otherwise  make  any  order 
respecting  the  matter  as  may  be  deemed  expedient.     (1909,  c.  48,  s.  325.) 

331.  Any  person  who  shall  In  any  way  willfully  obstruct  or  interfere  with 
the  undertaking  and  works  of  any  municipality,  comi)any,  or  i)erson  shall,  on 
summary  conviction  thereof,  be  liable  to  a  i)enalty  for  every  such  offense  not 
exceeding  $100,  together  with  costs,  and  In  default  of  payment  to  imprisonment 
for  a  period  of  not  more  than  two  months.     (1909,  c.  48,  s.  32G.) 

332.  Any  person  molesting,  Interfering  with,  delaying,  obstructing,  or  other- 
wise impeding  uny  officer  in  the  discharge  or  performance  of  any  duty  or  the 
exercise  of  any  authority  under  this  act  shall,  in  addition  to  any  other  penalty 
or  action  at  law  to  which  he  may  be  lisible,  be  liable,  on  summary  ctinvictlon, 
to  a  fine  not  less  than  $20  and  not  exceeding  $100,  and,  in  default  of  iwymeut, 
to  imprisonment,  with  or  without  hard  labor,  for  a  period  of  not  more  than  two 
months.     (1909,  c.  48.  s.  327.) 

333.  Subject  to  any  jurisdiction  of  the  Dominion  in  this  bebalf.  and  to  any 
acts  passed  In  the  exercise  of  such  jurisdiction,  no  person  shall  throw,  and  no 
owner  or  occupier  of  a  mill  shall  suffer  or  i)ermlt  to  be  thrown,  into  any  lake, 
river,  stream,  rivulet,  or  watercourse  slabs,  bark,  sawdust,  waste  stuff,  or 
other  refuse  of  any  sawmill,  or  stumps,  roots,  shrubs,  tanbark,  drlftw(X>d,  or 
waste  wood,  or  leached  ;jshes,  or  fell  or  cause  to  be  felle<l  in  or  across  such 
lake,  river,  stream,  rivulet,  or  watercourse  timber  or  growing  or  standing  trees 


APPENDIX.  617 

and  allow  the  same  to  remain  in  or  across  such  lake,  river,  stream,  rivulet,  or 
watercourse.     (1903,  c.  28,  s.  2  [part].) 

334.  Any  person  contravening  the  last  preceding  section  shall  incur  a  penalty 
not  exceeding  $10  and  not  less  than  $1  for  each  day  during  which  such  contra- 
vention of  this  act  continues  over  and  above  all  damages  arising  therefrom, 
and  in  default  of  payment  of  such  penalty  the  offender  shall  be  liable  to 
imprisonment  for  a  period  not  exceeding  two  months.     (1903,  c.  28,  s.  2  [part].) 

836.  The  provisions  of  tj^e  last  two  preceding  sections  shall  not  apply  to  a 
dam,  weir,  or  bridge  erected  in  or  over  such  lake,  river,  stream,  rivulet,  or 
watercourse  or  to  anything  done  bona  fide  in  or  for  erecting  the  same,  or  to 
any  tree  cut  down  or  felled  across  such  lake,  river,  stream,  rivulet,  or  water- 
course for  the  purpose  of  being  used  as  a  bridge  from  one  side  thereof  to  the 
other,  provided  such  tree  does  not  impede  the  flow  of  water  or  the  passing  of 
rafts.     (1903,  c.  28,  s.  3.) 

336.  Any  penalty  under  this  act  may  be  recovered  with  costs  upon  summary 
conviction  before  any  stipendiary  magistrate,  police  magistrate,  or  Justice  of 
the  pease.     (1903,  c.  28,  &  4.) 

PAST  XVII. — SAVING  CLAUSES. 

337.  Notwithstanding  anything  hereinbefore  contained,  it  shall  be  lawful  for 
the  lieutenant  governor  In  council,  in  remote  districts  and  under  special  cir- 
cumstances, to  increase  the  quantity  of  water  mentioned  in  Part  VI,  division 
(1),  of  this  act,  over  which  the  water  recorder  may  exercise  the  jurisdiction  of 
approving  of  the  works  of  the  licensee.    (1909,  c.  48,  s.  328.) 

338.  Applications  under  any  former  act  not  completed  on  the  12th  day  of 
March,  1909,  may,  if  not  yet  completed,  be  continued  to  completion  under  such 
former  act  or  under  this  act,  as  the  applicant  may  elect     (1909,  c.  48,  s.  329.) 

339.  If  the  application  be  contained  under  any  former  act,  then  the  applicant 
shall  apply  for  and  obtain  a  license  under  Part  III  or  Part  XI  of  this  act 
(1909,  c.  48,  s.  330.) 

340.  Save  as  last  aforesaid,  no  proceedings  shall  be  taken  under  any  former 
public  act  to  acquire  any  right  to  water  or  the  use  thereof.     (1909,  c.  48,  s.  331.) 

941.  The  holders  of  water  rights  under  any  former  public  act  shall  have  all 
the  rights  and  privileges  granted  licensees  under  this  act  and  shall  be  liable  to 
*all  the  obligations  imposed  by  this  act  on  licensees,  but  such  rights  shall  be  sub- 
ject to  investigation  under  Part  III  of  this  act     (1911,  c.  59,  s.  25.) 

342.  Notwithstanding  the  repeal  of  any  former  legislation,  the  rights  and 
privileges  acquired  thereunder  and  the  further  right  to  complete  any  application 
pending  on  the  12th  day  of  March,  1909,  is  hereby  expressly  preserved,  subject, 
however,  to  all  conditions  and  provisions  of  such  repealed  legislation,  and  to  the 
provisions  of  this  act  applicable  thereto.     (1909,  c.  48,  s.  333.)     (Redrawn.) 

343.  Subject  to  any  Dominion  statute  or  order  in  council  governing  the  same — 
{a)  The  provisions  of  said  chapter  239  shall  extend  to  the  waters  and  streams 

within  the  railway  belt,  including  all  records,  applications  for  records,  licenses, 
applications  for  licenses,  or  claims  to  waters  or  water  rights  in  respect  thereof. 
(6)  The  Jurisdiction,  duties,  and  powers  of  the  board  of  investigation  under 
the  said  act  shall  extend  to  all  records,  licenses,  applications,  and  claims  of  or  to 
the  said  waters  and  streams  made  prior  to  the  pssing  of  this  ct  (1912,  c.  49, 
8.68.) 

344.  Applications  which  have  been  made  or  filed  with  the  water  commissioner 
and  not  completed  on  the  27th  day  of  E'ebruary,  1912,  may  be  continued  to  com- 
pletion under  the  provisions  of  the  former  act  or  of  the  amending  act  of  1912^ 
as  the  applicant  may  elect.     (1912,  c.  49,  s.  69.) 

845.  Applications  and  petitions  which  have  been  made  and  filed  under  any 
former  act  not  completed  at  the  commencement  of  this  act  shall  be  continued 
to  completion  under  the  provisions  of  said  chapter  239,  as  amended  by  said 
chapter  49  and  by  this  act     (1913,  c.  82,  s.  08.) 

346.  Affidavits  and  declarations  authorized  to  be  made  under  the  provisions 
of  the  "  water  act "  or  amendments  thereto  shall  be  made  before  one  of  the  fol- 
lowing officials  having  Jurisdiction  in  the  Province  or  the  part  thereof  where 
such  affidavits  or  declarations  may  be  sworn  or  made,  that  is  to  say :  A  supreme 
or  county  court  Judge,  a  registrar  of  a  court  of  record,  a  member  of  the  board, 
the  comptroller  of  water  rights,  a  water  recoder,  an  enginee  of  a  water  district, 
an  engineer  conducting  surveys  under  the  act,  a  government  agent,  the  mayor  of 
a  city,  the  reeve  of  a  municipality,  a  commissioner  for  taking  affidavits,  or  any 
person  authorized  by  the  "  land  act "  or  by  the  "  mineral  act "  to  take  affidavits 
and  declarations.     (1913,  c.  82,  s.  99.) 
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New  South  Wales. 

Anno  Secundo  Edwardi  VII  Regis. 

Act   No.   61,   1002. — An   act   to   consolidate   tbe   enactments   relating   to  water   rights. 

[Assented  to  26th  Aug.,  1902.] 

Be  it  enacted  hy  the  King's  Most  Excellent  Majesty^  hy  and  with  the  advice 
and  consent  of  the  Legislative  Council  atid  Legislative  Assembly  of  Nero  Sovth 
Wales  in  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows: 

PABT  I. — ^REPEAL  AND  INTERPRETATION. 

1.  This  act  may  be  cited  as  the  "  water  rights  act,  1902,"  and  is  divided  Into 
'parts,  as  follows: 

Part  I. — Repeal  and  interpretation,  sections  1-3. 

Part  II. — Rights  of  the  Crown  and  of  riparian  proprietors,  sections  4-7. 

Part  III. — Worlss  for  dams,  loclis,  etc.,  sections  8,  9. 

Part  IV. — Licenses,  sections  10-19. 

Part  V. — Powers  of  minister  and  governor,  sections  20,  21. 

Part  VI. — General  penalties  and  procedure,  sections  22-24. 

Part  VII. — Miscellaneous  provisions,  sections  25,  26. 

2.  (1)  The  act  sixtieth  Victoria  No.  20  is  hereby  repealed. 

(2)  All  proclamations  and  regulations  duly  made,  and  licenses  duly  fn^anted, 
and  any  matter  or  thing  duly  done  under  the  authority  of  the  act  hereby  re- 
pealed and  being  in  force  at  the  time  of  the  passing  of  this  act  shall  be  deemed 
to  be  and  to  have  been  made  or  granted  or  done  under  the  corresix)nding  pro- 
visions of  this  act,  and  as  if  this  act  had  been  in  force  when  the  same  were 
made,  granted,  or  done  respectively. 

3.  In  this  act.  and  in  any  regulations  made  thereunder,  unless  the  context  or 
subject  matter  otherwise  indicates  or  requires — 

'*  Crown  lands ''  has  the  meaning  given  to  that  expression  in  the  Crown  lands 
act  of  1884. 

"  Drainage"  includes  the  draining  of  flood  or  other  waters  of  rivers  or  lakes 
by  means  of  any  work ;  and  "  drainage  work  "  Includes  a  work  constructed  or 
used  for  the  above  purpose.  • 

"  Lake  "  includes  a  lagoon,  swamp,  or  other  collection  of  still  water,  whether 
permanent  or  temporary,  not  being  water  contained  In  an  artificial  work. 

"Land  district*'  means  land  district  proclaimed  under  the  Crown  lands  acts 
of  1884  or  any  act  amending  the  same. 

"  Local  land  board  "  means  the  land  board  for  the  district  in  which  a  work 
is  situated,  or  if  the  work  be  situated  in  more  than  one  land  board  district, 
such  land  board  as  the  minister  may  name. 

"  Licensed  work  "  means  a  work  in  respect  of  which  a  license  is  held  under 
this  act. 

"  Occupier  "  means  person  in  actual  occupation. 

"  Prescribed  "  means  prescribed  by  this  act,  or  by  any  regulations  under  this 
act. 

"River"  includes  any  stream  of  water,  whether  perejinial  or  Intermittent, 
flowing  in  a  natural  chnnnel,  and  any  affluent,  confluent,  branch,  or  other 
stream  into  or  from  which  the  river  flows. 

"Water  supply"  includes  a  supply  for  the  carrying  on  of  any  industrial 
operation. 

"  Work  "  includes  any  dnm,  lock,  reservoir,  weir,  flume,  race,  channel  (whether 
an  artificial  channel  or  a  natural  channel  artificially  improved),  any  cutting, 
tunnel,  pipe,  sewer,  and  any  machinery  and  appliances. 

"  Work  to  which  this  act  extends  "  means  work  connected  with  any  river  or 
lake  flowing  through  or  past  or  situate  within  the  land  of  two  or  more  occu- 
piers, or  with  any  water  flowing  in,  to,  or  from,  or  being  in  any  river  or  lake 
flowing  or  situate  as  aforesaid,  whether  such  work  be  for  water  conservation, 
irrigation,  water  supply,  or  drainage. 

PART  II. — RIGHTS  OF  THE  CROWN  AND  OF  RIPARIAN  PROPRIETORS. 

4.  (1)  The  right  to  the  use  and  flow  and  to  the  control  of  the  water  In  all 
rivers  and  lakes  which  flow  through  or  past  or  are  situate  within  the  land  of 
two  or  more  occupiers,  and  of  the  water  contained  In  or  conserved  by  any 
works  to  which  this  act  extends,  shall,  subject  only  to  the  restrictions  herein- 
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after  mentioned,  vest  in  the  Grown.  And  in  the  exercise  of  that  right  the 
Crown,  by  its  officers  iind  servants,  may  enter  any  land  and  take  such  meas- 
ures as  may  be  thought  fit  or  as  may  be  prescribed  for  the  conservjition  and 
supply  of  such  water  as  aforesaid  and  its  more  equal  distribution  ami  beneficial 
use  and  Its  protection  from  pollution,  and  for  preventing  the  unauthorized  ob- 
struction of  rivers. 

For  the  purposes  of  this  subsection,  **  occupier  "  includes  the  Crown. 

(2)  The  said  right  shall  be  subject  to  the  following  restrictions: 

(a)  It  shall  not  be  exercised  in  contravention  of  any  right  conferred  on  and 
lawfully  exercisable  by  any  person  or  board  by  or  under  the  authority  of  any 
act  dealing  with  mining,  or  of  any  public  or  private  statute,  or  of  any  license 
granted  by  the  Crown. 

(b)  It  shall  be  subject  to  the  rights  hereinafter  mentioned  of  the  occupiera 
of  land  on  the  banks  of  rivers  or  lakes. 

(c)  It  shall  be  subject  to  the  rights  of  the  holders  of  licenses  under  this  act. 

5.  The  occupier  of  land  on  the  bank  of  a  river  or  lake  shall  have  the  right 
to  use  the  water  then  being  in  the  river  or  lake  for  domestic  purposes  and  for 
watering  cattle  or  other  stock,  or  for  gardens  not  exceeding  5  acres  in  extent 
used  in  connection  with  a  dwelling  house,  and  it  shall  not  be  necessary  for  the 
occupier  to  apply  for  or  obtain  a  license  for  any  work  used  solely  in  respect  of 
that  right 

6.  Where  the  Crown  Is  by  its  officers,  servants,  or  agents  in  occupation  of  a 
work  to  which  this  act  extends,  constructed  by  the  Crown  at  any  time,  the 
Crown  shall,  subject  to  the  provisions  of  this  act,  have  the  quiet  enjoyment  and 
sole  and  exclusive  use  of  tlie  said  work  as  against  all  persons  whomsoever,  and 
shall  be  entitled  to  make  such  charges  for  the  supply  or  use  of  the  water  con- 
served thereby  as  may  be  prescribed. 

7.  The  right  of  the  occupier  of  any  work  to  which  this  act  extends — 

(a)  To  use  the  work  for  the  purpose  of  water  conservation,  irrigation,  or 
water  supply,  or  drainage;  or 

(&)  To  take,  use,  or  dispose  of  the  water  contained  therein,  conserved,  or 
obtained  thereby, 
shall  be  subject  to  the  provisions  of  this  act. 

PAST  m. — WORKS  FOB  DAMB,  LOCKS,  ETC. 

8.  (1)  The  governor  may  notify,  by  proclamation  in  the  Gazette,  proposals 
for  dams,  locks,  weirs,  channels,  or  drainage  works  to  be  constructed  by  the 
Crown,  together  with  an  estimate  of  the  cost  of  the  same. 

(2)  After  such  notification,  the  minister  may  refer  any  such  proposal  to  the 
land  board  for  the  land  district  within  which  the  proposed  works  would  be,  or 
to  a  land  board  for  a  land  district  adjacent  to  the  site  of  the  proposed  work; 
and  such  land  board  shall  thereupon  forward  a  report  to  the  minister  describ- 
ing the  land  which,  in  the  opinion  of  the  board,  should  be  included  in  any 
water  or  drainage  district  to  be  constituted  in  respect  of  the  said  work. 

(3)  Upon  receipt  of  such  report  the  minister  may,  by  notification  in  the 
Gazette,  declare  the  land  so  described  to  be  a  district  within  which  water  or 
drainage  charges  may  be  levied.  If,  after  such  last-mentioned  notification,  a 
petition  in  favor  of  the  proposal  of  the  minister  is  presented  to  the  land  board 
signed  by  persons — 

(a)  Who  constitute  a  two-thirds  majority  of  the  total  number  of  those  oc^ 
cupying  land  within  the  district;  and 

(b)  Who  occupy  an  area  exceeding  two-thirds  of  the  total  area  within  the 
district, 

the  board  may  report  to  the  minister  recommending  that  the  proposal  be  car- 
ried out.  Thirty  days  after  the  receipt  of  such  report  to  that  effect  the  minister 
may  caiTy  out  the  work  out  of  funds  legally  available  for  the  purpose  unless 
an  appeal  to  the  land  court  affecting  the  same  is  pending,  in  which  case  all 
further  proceedings  shall  be  stayed  until  the  appeal  is  decided. 

Provided,  That  any  such  work  shall  be  subject  to  the  provisions  of  the  public 
works  act,  1000. 

9.  (1)  Upon  the  work  being  completed  the  minister  may  direct  the  land 
board  to  assess  in  each  and  every  case  the  water  and  drainage  charges  to  be 
paid,  which  charges  shall  not  exceed  the  yearly  value  to  each  occupier  of  the 
direct  benefit  accruing  to  his  land  from  the  work: 

Provided,  That  the  total  of  such  charges  shall  not  exceed  £6  per  cent  of  the 
cost  to  the  Crown  of  the  construction  of  such  work. 
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(2)  Every  contribution  eo  assessed  stall  be  payable,  at  the  times  and  In  the 
manner  prescribed,  into  the  consolidated  revenne  fumd. 

(3)  On  the  petition  of  persons  liable  In  the  aggregate  t6  pay  one-qnarter 
of  the  total  amount  of  the  charges,  or  at  the  request  of  the  minister,  the  huid 
board  shall  make  a  fresh  assessment  of  the  charges  to  be  paid. 

PART  IV.-^LICENSES. 

10.  Any  occupier  of  land,  whereon  any  work  to  which  this  act  extends  is 
constructed  or  used,  or  is  proposed  to  be  constructed  or  used,  for  the  purpose  of 
water  conservation,  irrigation,  water  supply,  or  drainage,  may  apply  to  the 
peson  and  in  the  form  prescribed,  for  a  license  to  construct  and  use  the  said 
work,  and  to  take,  use,  and  dispose  of  the  water  contained  therein,  conserved,  or 
obtained  thereby. 

11.  On  application  being  made  for  a  license  under  the  last  section,  the 
minister  shall  cause  to  be  advertised,  once  in  the  Gazette  and  once  in  a  public 
newspaper  circulating  in  the  neighborhood  wheie  the  land  is  situate,  a  notice 
of  the  receipt  of  the  application,  stating  that  on  a  day  therein  named,  and  at  a 
place  therein  named  within  the  land  district  in  which  the  land  is  situate,  a 
public  inquiry  will  be  held  as  to  the  desirability  of  granting  the  application. 

12.  (1)  The  inquiry  shall  be  held  by  the  local  land  board  by  the  direction 
of  the  minister,  or  by  some  person  authorized  by  the  minister  in  that  behalf, 
and  the  local  land  board  or  the  person  so  authorized  shall  r^K>rt  in  writing  to 
the  minister. 

(2)  All  i)ersons  whose  interests  appear  to  be  affected  by  the  granting  of  the 
application  shall  be  permitted  to  attend  at  the  inquiry  and  be  heard  in  support 
of  or  in  opposition  to  the  granting  of  the  application. 

(3)  Where  any  inquiry  is  held  under  this  section  by  a  person  authorized 
by  the  minister  as  aforesaid,  the  applicant  or  any  person  so  interested  as  afore- 
said shall  have  a  right  of  appeal  from  the  report  of  such  person  to  the  local 
land  board. 

13.  (1)  The  report  of  the  person  holding  the  inquiry  by  the  authority  of  the 
minister  or  of  the  local  land  board  or  land  court  on  appeal  shall  be  publtslied 
in  the  Gazette  within  the  prescribed  time  after  presentation  thereof  to  the 
minister,  and  the  minister  shall,  after  the  expiration  of  30  days  from  such 
publication,  where  the  report  recommends  the  issue  of  a  license,  issue  a  license 
to  the  applicant  in  the  prescribed  form  subject  to  such  terms»  limitations,  and 
conditions,  if  any,  as  may  be  recommended  in  such  report 

(2)  Provided,  That— 

(a)  No  license  shall  be  Issued  under  this  section  pending  any  appeal  or  refer- 
ence; and 

(b)  A  license  shall  be  issued  only  upon  payment  of  a  fee  calculated  in  the 
manner  and  according  to  the  scale  set  forth  in  the  schedule  to  this  act ;  and 

(c)  Before  granting  a  license  the  minister  may  require  such  alterations  to 
be  made  in  or  in  connection  with  the  work,  or  in  the  plans  and  specifications 
of  the  same,  as  may  be  recommended  by  the  said  report. 

14.  If  two  or  more  occupiers  desire  to  construct  any  work  to  which  this  act 
extends,  they  may  apply  for  a  license  to  construct  and  use  the  said  work  in  the 
manner  prescribed  for  a  single  occupier,  and  such  application  will  be  dealt 
with  as  the  application  of  a  single  occupier. 

15.  The  license,  if  granted,  shall  in  every  case,  except  Class  IV,  be  granted 
for  a  period  not  exceeding  10  years,  and  shall  (subject  to  the  provisions  of 
this  act  with  regard  to  the  renewal  of  licenses,  and  subject  to  such  limitations 
and  conditions  as  the  minister  may  think  fit  to  make)  be  renewed  by  the 
minister  from  time  to  time  on  the  application  of  the  person  holding  the  license 
on  the  payment  of  a  fee  calculated  in  the  manner  and  according  to  the  scale 
set  forth  in  the  schedule  to  Oils  act: 

Provided,  That  no  renewal  shall  be  for  a  longer  period  than  10 -years. 

16.  Except  in  cases  where  a  single  license  fee  may  be  paid  for  combined 
works,  as  mentioned  in  the  schedule  to  this  act  a  separate  application  for  a 
license  may  be  required  in  respect  of  each  work;  and  the  determination  as  to 
what  work  may  be  included  in  each  license  shall  rest  with  the  minister. 

17.  A  license  shall  be  deemed  to  be  held  by  and  shall  operate  and  Inure  for 
the  benefit  of  the  lawful  occupier  for  the  time  being  of  the  land  whereon  the 
work  Is  constructed  or  Is  proposed  to  be  constructed. 

18.  Subject  to  the  provisions  of  this  act  or  the  regulations  hereunder,  the 
person  holding  a  license  under  this  act  in  respect  of  any  work  shall  have  abs*- 


APPENDIX.  621 

lately,  during  his  lawful  occupation  of  tie  work,  so  far  only  as  the  said  work 
Is  constructed  or  maintained  on  the  land  occupied  by  him,  the  quiet  enjoyment 
and  the  sole  and  exclusive  use  of  the  work  as  against  all  other  persons  whom- 
soever, including  the  Crown,  and  shall  be  entitled  to  take,  use,  and  dispose  of 
any  water  contained  therein  or  conserved  thereby. 

19.  If,  during  the  time  that  a  license  under  this  act  is  in  force  in  respect 
of  a  work,  alterations  have  been  made  in  or  in  connection  with  the  work 
which  materially  and  prejudicially  aflCect  the  quantity  or  quality  of  water 
flowing  in,  to,  or  from,  or  being  in  any  river  or  lake,  the  person  who  has  made 
the  alterations  shall  be  liable  to  a  penalty  not  exceeding  £100,  and,  in  addition 
to  the  imposition  of  the  said  penalty,  the  license  may,  by  notice  in  the  Gazette, 
be  canceled  and  annulled : 

Provided,  That  the  holder  of  any  license  may  during  the  currency  thereof 
apply  for  an  amended  license  allowing  alterations  in  the  work  as  originally 
licensed,  and  any  such  application  shall  be  dealt  with  as  hereinafter  provided 
in  respect  of  applications  for  a  license  in  the  first  instance : 

Provided  also,  That  the  operations  herein  referred  to  shall  not  apply  to  any 
repairs  or  alterations  rendered  necessary  for  maintenance  of  any  sudden  or 
anforeseen  emergency. 

PART  V. — POWEBS  OF  MINISTER  AND  OOVEBNOB. 

20.  (1)  For  the  purposes  of  this  act  the  minister,  or  any  person  authorized 
by  him,  may  enter  on  any  land  and  take  levels  and  make  surveys  and  marks, 
and  fix  pegs  and  stakes,  and  inspect  any  works. 

(2)  Any  person  who  removes,  injures,  or  interferes  with  any  marks  made, 
or  pegs  or  stakes  fixed  as  aforesaid,  shall  be  liable  to  a  penalty  not  exceeding 
£50,  or  to  imprisonment  for  a  term  not  exceeding  three  months. 

21.  (1)  The  governor  may  make  regulations  prescribing  the  forms  of  licenses 
iind  of  renewals  of  the  same,  and  for  carrying  out  the  provisions  of  this  act; 
find  may,  in  such  regulations,  impose  any  penalty  not  exceeding  £50  for  each 
breach  of  the  same,  or  where  the  breach  is  a  continuing  one,  not  exceeding  £5 
tor  every  day  during  which  the  breach  continues. 

(2)  A  copy  of  all  such  regulations  shall  be  laid  before  the  legislative  council 
and  legislative  assembly  without  delay. 

PABT  VI. — GENERAL  PENALTIES  AND  PBOCEDUBE. 

22.  Any  person  who  maliciously  cuts,  breaks,  or  destroys,  or  damages  with 
intent  to  destroy  or  render  less  useful  any  licensed  work  or  any  work  to  which 
this  act  extends  constructed  by  the  Crown  shall  be  liable  on  indictment  to  im- 
prisonment, with  or  without  hard  labor,  for  a  term  not  exceeding  five  years. 

23.  Any  person  who  obstructs  or  hinders  any  person  while  performing  any 
duty  which  he  is  authorized  by  this  act,  or  by  any  regulation  made  thereunder, 
to  perform,  shall  be  liable  to  a  penalty  not  exceeding  £50,  or  to  imprisonment 
for  a  term  not  exceeding  three  months. 

24.  Fees  and  charges  payable  under,  and  penalties  Imposed  by  this  act,  or 
any  regulation  made  thereunder,  may  be  recovered  before,  and  charges  in  re- 
spect of  offenses  under  this  act  (not  being  offenses  made  punishable  on  indict- 
ment) may  be  heard  and  determined  by  a  police  or  stipendiary  magistrate,  or 
any  two  justices  of  the  peace  in  petty  sessions.    • 

PART  VII. — MISCELLANEOUS  PROVISIONS. 

25.  Any  report,  recommendation,  or  decision  of  a  land  board  under  this 
act  shall  be  subject  to  an  appeal  or  reference  to  the  land  appeal  court  in  the 
manner  prescribed  by  the  Crown  lands  act  of  18S4,  or  any  act  amending  the 
same,  or  any  regulations  made  thereunder.  The  decision  of  the  said  court 
shall  be  final. 

26.  All  fees  and  charges  payable  under  this  act  shall  be  paid  into  the  con- 
solidated revenue  fund. 

SOHEDULE. 

For  the  purpose  of  fixing  scales  of  fees,  works  shall  be  divided  by  the  minister 
into  the  following  classes : 

Glass  I  consists  of  the  following  works  in  or  connected  with  rivers,  which, 
in  the  opinion  of  the  minister,  flow  in  the  neighborhod  of  the  works  six  months 
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or  longer  in  the  year,  on  an  average  being  taken  of  the  10  years  immediately  pre- 
ceding the  making  of  the  application;  (a)  Dams  and  weirs  for  supplying  water 
by  gravitation,  through  natural  or  artificial  channels,  for  irrigation  or  other 
purposes.  (&)  Artificial  channels  or  natural  channels  artificially  improved 
through  which,  without  the  aid  of  a  dam  or  weir,  water  is  or  may  be  supplied 
by  gavitation  for  irrigation  or  other  purposes. 

Class  II  consists  of  the  following  works  in  or  connected  with  rivers,  which,  in 
the  opinion  of  the  minister,  flow  in' the  neighborhood  of  the  works  less  than  six 
months  in  the  year,  on  an  average  being  taken  of  the  10  years  immediately 
preceding  the  making  of  the  application:  (a)  Dams  and  weirs  for  supplying 
water  by  gravitation,  through  natural  or  artificial  channels,  for  irrigation  or 
other  purposes.  (6)  Artificial  channels  or  natural  channels  artificially  im- 
proved through  which,  without  the  aid  of  a  dam  or  weir,  water  is  or  may  be 
supplied  by  gravitation  for  irrigation  or  other  purposes. 

Class  III.  Pumping  machinery  and  other  water-lifting  appliances  exclusive  of 
those  where  the  motive  power  employed  does  not  exceed  1  horsepower. 

Class  IV.  Dams  and  weirs  for  storing  water  and  not  included  in  Class  I  or 
Class  II. 

Class  V.  Flood  gates  for  drainage  purposes  on  the  banks  of  rivers  or  lakes, 
and  artificial  channels  or  natural  channels  artificially  improved  emptying  or 
draining  into  a  river  or  lake. 

Fees  for  granting  or  rcneioing  licenses. 

The  followhig  license  fees  payable  on  the  granting  or  renewing  of  licenses  will 
in  each  case  cover  the  period  for  which  the  license  is  granted  or  renewed. 

Class  I.  The  license  fee  to  be  paid  in  respect  of  a  work  Included  in  this  class 
shall  be  calculated  as  follows :  The  minister,  or  some  person  authorized  by  him 
in  that  behalf,  shall  determine  the  amount  of  water  per  minute  which  can  be 
supplied  to  the  licensee  by  the  woi'k,  and  the  fee  payable  is  hereby  fixed  at  the 
rate  of  2  pounds  for  every  750  gallons,  or  portion  of  750  gallons  of  water  i)er 
minute  so  determined  as  aforesaid  up  to  and  including  37.500  gallons  per  min- 
ute, and  for  water  which  can  be  supplied  as  aforesaid  above  that  amount,  at 
the  rate  of  4  pounds  for  every  3,750  gallons  or  portion  thereof  per  minute. 

Class  II.  The  license  fee  to  be  paid  in  respect  of  a  work  included  in  this  class 
shall  be  calculated  as  follows:  The  amount  of  water  per  minute  which  can'be 
supplied  by  the  work  shall  be  determined  in  the  same  way  as  in  the  case  of 
works  included  in  Class  I,  and  the  fee  payable  is  hereby  fixed  at  the  rate  of  2 
pounds  for  every  1,500  gjallons  or  portion  of  1.500  gallons  of  water  per  minute 
so  determined  as  aforesaid  up  to  and  including  37,500  gallons  per  minute,  and 
for  water  which  can  be  supplied  above  that  amount  as  aforesaid,  at  the  rate  of 
2  pounds  for  every  3,750  gallons  or  portion  thereof  per  minute. 

Class  III.  The  license  fee  to  be  paid  in  respect  of  a  work  included  in  this 
class  shall  be  as  follows:  (a)  Where  the  motive  ijower  employed  or  to  be  em- 
ployed does  not  exceed  1  horsepower  no  charge  for  a  license  shall  be  mude. 
(6)  Where  the  pumping  machinery  or  other  w^ater-lifting  appliances  can.  in 
the  opinion  of  the  minister,  be  used  to  obtain  water  from  a  river  or  lake  for 
irrigation  or  other  purposes  for  a  period  of  at  least  six  months  annually,  with- 
out the  aid  of  a  dam  or  weir,  the  license  fee  shall  be  the  same  as  in  Class  I. 
(c)  Where  the  pumping  machinery  or  other  water-lifting  appliance  can,  in  the 
opinion  of  the  minister,  be  used  to  obtain  water  from  a  river  or  lake  for  irri- 
gation or  other  purposes  for  a  period  of  less  than  six  months  annually,  without 
the  aid  of  a  dam  or  weir,  the  license  fee  shall  be  half  that  payable  under  the 
last  preceding  paragraiih.  (d)  Where,  with  the  aid  of  a  dam  or  weir,  the  pump- 
ing machinery  or  other  water-lifthig  appliance  will,  in  the  opinion  of  the 
minister,  deliver  water  for  irrigation  or  other  purposes  during  at  least  six 
months  annually,  the  license  fee  for  the  combined  works  shall  be  a  mean  be- 
tween the  fee  payable  under  Class  I  and  that  payable  under  Class  II.  (c) 
Where,  with  the  aid  of  a  dam  or  weir,  the  pumping  machinery  or  other  water- 
lifting  appliance  will,  in  the  opinion  of  the  minister,  deliver  water  for  irriga- 
tion or  other  purposes  for  a  period  of  less  ihan  six  months  annually,  the  license 
fee  for  the  combined  works  shall  be  half  that  payable  under  the  last  preceding 
paragraph. 

Class  IV.  The  license  fee  for  a  work  included  in  -this  class  shall  be  1  pound. 

Class  V.  The  license  fee  for  a  work  included  in  this  class  shall  be  1  pound. 
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Synopsis  of  Present  Itajjan   Law   fob  the  Regulation   of*  Watfjk-poweb 

Concessions. 

A  concession  is  granted  for  a  period  not  in  excess  of  30  years  renewable  in 
fayor  of  the  first  concessionaire  unless  he  has  attained  in  the  opinion  of  the 
administration  the  purpose  for  which  the  concession  was  granted. 

Concessionaire  under  certain  conditions  prescribed  by  the  administration 
can  change  purposes  and  equipment  of  plant  In  articles  2  and  3  of  this  law 
Jurisdiction  depends  upon  the  importance  of  the  diversion  which  Is  divided  into 
two  classes.  For  the  first  case  a  royal  decree  is  necessary  and  for  the  second 
the  prefect  has  Jurisdiction.  Article  3  of  the  law  provides  in  part  as  follows: 
Whenever  application  is  made  for  concession  for  a  diversion  of  the  first  class, 
consideration  thereof  shall  be  preceded  by  an  examination  by  a  permanent 
special  commission,  to  determine  whether,  irrespective  of  the  application  in 
hand,  any  legitimate  public  interest  or  any  present  or  future  need  of  the  nation 
interferes  with  the  granting  of  a  concession.  This  commission  is  appointed 
at  the  beginning  of  each  year,  from  members  of  the  higher  board  of  public 
works,  of  the  high  committee  on  tariffs,  of  representatives,  of  the  high  legal 
counsel  of  the  treasury,  and  of  ministers  of  public  works,  of  finances,  of  agri- 
culture, of  Industry  and  of  commerce,  as  well  as  of  the  War  and  Navy.  If  the 
decision  of  said  commission  Is  favorable,  the  examination  of  the  application 
in  the  regular  manner  immediately  follows.  If  the  decision  Is  unfavorable,  the 
Bdinister  of  public  works  shall,  after  consultation  with  the  higher  council  and 
the  council  of  state,  render  a  decree  deciding  whether  the  examination  of  the 
application  shall  proceed.  By  means  of  such  a  decree  the  minister  can,  if 
necessary,  ultimately  prevent  all  concessions  to  individuals  in  a  certain  river 
basin,  section,  or  lake  over  which  he  has  control. 

If  In  the  interest  of  a  public  service  the  nation  finds  it  desirable  to  utilize  or 
to  reserve  in  any  manner  water  powers  of  another  class,  the  competent  admin- 
istration or  a  deputy  named  for  that  special  purpose  shall  present  a  preliminary 
plan  containing  a  technical  exposition  of  the  purposes,  nature,  object,  and 
utility  of  the  work  to  be  established  or  of  the  reservation.  This  plan  shall  be 
submitted  by  the  minister  to  the  permanent  special  commission  aforesaid,  and 
in  accordance  with  its  advice  and  that  of  the  higher  board  of  public  works, 
after  consultation  with  the  council  of  state,  he  shall  decide  by  special  decree 
the  appropriation  or  reservation  of  the  power  privileges  demanded  for  the 
public  service.  In  case  of  a  favorable  decree  all  Individual  demands  that  can 
not  technically  coexist,  along  with  the  project  of  the  reservation  of  the  Govern- 
ment, shall  be  denied  Irrespective  of  the  state  of  advancement  of  construction. 
The  decree  of  the  minister  of  public  works  are  unassailable,  the  only  recourse 
against  them  behig  that  provided  by  articles  12,  14,  and  24  of  the  law  for  the 
council  of  state. 

There  Is  a  provision  against  monopoly  and  speculation  which  reads  as 
follows : 

**  The  concessionaire  of  a  public  diversion  can  be  authorized  by  the  decree  of 
Investiture  to  form  either  a  syndicate  or  a  civil  or  commercial  company  for 
the  exploitation  of  his  concession,  provided  he  remains  connected  with  it  up 
to  the  time  of  the  organization  of  the  company  and  provided  the  organization 
is  affected  witliin  a  period  of  six  months  from  the  date  at  which  the  decree 
of  investiture  went  into  effect.  It  is  forbidden  under  penalty  of  forfeiture  to 
transfer  to  a  third  party  a  concession  for  the  diversion  of  public  waters  in  any 
other  manner  before  such  concession  shall  have  been  entirely  utilized." 
The  section  with  regard  to  renewal  of  concessions  reads  as  follows : 
"Concessions  are  granted  for  a  period  not  exceeding  30  years,  but  at  the 
expiration  of  that  period  the  concessionaire  has  the  right  to  a  renewal  of  the 
concession  for  a  second  period  of  30  years,  with  such  modifications  as  must  be 
made  in  the  conditions  of  the  concession  by  reason  of  changes  in  the  premises 
or  r^imen  of  the  stream.  The  renewal  of  the  concession  can  be  refused  if,  In 
the  opinion  of  the  administration,  the  concessionaire  during  the  preceding  30 
years,  either  through  usage  or  abuse,  has  not  fulfilled  the  objects  of  the  con- 
cession. Renewals  after  the  expiration  of  the  second  30-year  period  are  op- 
tional with  the  nation." 

Article  1  of  this  law  contains  the  following  conditions  regarding  municipal 
concessions: 

"Municipalities  may  reconvey  to  third  parties  the  exploitation  of  waters 
vested  In  them  for  the  benefit  of  public  service,  such  as  electric  lighting,  rail- 
way traction,  and  for  domestic  or  hygienic  purposes,  provided  they  follow  a 
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simple  system  of  reimbursement  of  expenses  of  exploitation  over  and  aKK>Ye 
the  interest  and  authorization  of  capital  used  to  the  total  exclusion  of  all 
speculation." 

In  order  to  acquire  prompt  and  orderly  development  a  portion  of  article  4 
of  this  law  reads: 

"  Whenever  it  shall  occur  that  any  concessionaire  can  not  employ  immedi- 
ately all  of  the  water  or  all  of  the  power  conceded  to  him,  the  conceding 
authority  can  consent  to  a  progressive  development,  subject  to  the  uniform 
payment  of  an  equitable  rent.  The  different  periods  of  progressive  utilization 
shall  be  fixed  in  the  decree  of  the  concession,  as  well  as  the  quantity  of  water 
or  power  that  may  be  utilized  in  each  period  and  the  corresponding  rentaL 
Decrees  which  do  not  contain  such  1  imitations  are  rendered  void  and  must  be 
renewed." 

Decrees  of  concession  shall  define,  in  conformity  with  the  regulations  adopted, 
the  periods  within  which  the  concessionaire  must  fulfill  the  various  conditions 
of  his  concession,  whether  fixed  or  gradual,  up  to  the  complete  utilization  of 
the  water  to  be  diverted.  If  these  periods  are  exceeded  without  sufficient 
cause,  the  administration  has  the  privilege  of  declaring  the  concession  forfeited 
or  of  restricting  the  quantity  of  water  or  of  power  actually  utilized. 

These  periods  can  not  be  extended  except  for  the  enlargement  of  capacity  of 
the  development,  without  a  renewal  of  the  application  and  the  issue  of  new 
instructions. 

Rentals  are  fixed  by  the  administration  based  on  the  horsepower  charge,  and 
in  addition  a  principle  of  reduction  for  rates  on  account  of  long-distance  trans- 
mission is  provided  for  in  the  law. 

Note. — Letter  from  American  consul  at  Kome,  December,  1912,  giving  infor 
matlon  in  substance  contained  above. 

Concentration  in  Ownebship  of  Public  Utilities. 
[By  Harry  A.  Slattery,  secretary  National  Conservation  Asaociatlon.] 

The  concentration  in  ownership  and  control  of  public  utilities  is  rapidly 
growing  to  serious  proportions  in  this  country,  and  within  the  last  few  years 
it  has  made  particularly  significant  progress. 

Concentration  of  public  utilities  has  come  about  through  two  methods: 
First,  through  the  development  of  hydroelectric  power;  and  secondly,  through 
the  natural  economic  tendency  of  water-power  companies  and  public-service 
corporations  to  consolidate.  Because  of  cheap  electrical  power  the  waters 
power  company  is  fi-equently  able  to  control  the  local  power  market.  The 
absorption  of  the  public  utility  by  the  power  company  or  the  merger  of  the 
two  interests  is  the  Inevitable  result.  Affiliation  between  the  generating  and 
producing  agencies  has  grown  stronger  and  stronger,  until  at  present  we  find 
the  street  railway,  electric  light,  and  gas  plants  in  hundreds  of  cities  and  towns 
owned  or  controlled  by  the  same  Interests.  The  close  relationship  between  great 
water  power  and  public  utility  interests,  operating  on  a  national  scale,  la  of 
even  more  significance.  In  many  cases  a  large  holding  company  either  directly 
or  indirectly  controls  the  subsidiary  utility  companies;  but  in  most  cases  the 
control  is  through  interlocking  directorates  or  stock  ownership. 

The  consolidation  of  water,  heat,  light,  power,  and  transportation  services  in 
our  municipalities  Is  an  Important  and  at  the  same  time  a  natural  economic 
step  in  electrical  development.  Water-power  development  is  the  necessary  fore* 
runner  of  the  increased  use  of  electricity.  Public-utility  development  is  in  turn 
the  next  large  factor  In  securing  a  necessary  market  for  the  hydroelectric  power 
generated.  It  is  of  course  true  In  many  instances  that  electricity  generated 
from  steam  power  Is  the  source  of  power.  But  in  view  of  the  accepted  fact 
that  power  can  be  generated  cheaper  by  water  power  than  by  steam.  It  is  evi- 
dent that  electrical  development  by  hydroelectric  power  is  of  the  first  impor- 
tance. 

In  view  of  the  fact  that  water  power  is  a  natural  monopoly,  there  must  fol- 
low logically  the  conclusion  that  control  of  the  power  site  means  control  of  the 
power,  control  of  the  public  utility,  and  control  of  service  to  the  ultimate  con- 
sumer. It  Is  therefore  obvious  that  the  dangers  of  concentration  In  ownership 
of  public  utilities,  because  of  present  inadequate  public  control,  menace  the  wel- 
fare of  the  millions  of  people  of  this  country  in  whose  lives  electricity  has  be- 
come a  daily  factor. 
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POWEB  OONTBOL  LEADS   TO   MONOPOLY  OF   17TILITIE8. 

The  control  of  power  carries  with  it  the  control  of  industry  and  transporta- 
tion. This  is  especially  true  of  power  developed  from  falling  water  because  of 
natural  conditions.  There  can  be  use  of  a  power  site  only  by  one  individual, 
which  makes  it  essentially  a  monopoly.  In  1907  the  Inland  Waterway  Ck)m- 
mission  sounded  this  warning  as  to  the  control  of  our  water  powers : 

"  Wherever  water  is  now  or  will  hereafter  become  the  chief  source  of  power, 
the  monopolization  of  electricity  produced  from  running  streams  involves 
monopoly  of  power  for  the  transmission  of  freight  and  passengers,  for  manu- 
facturing and  for  supplying  light,  heat,  and  other  domestic,  agricultural, 
and  municipal  necessities  to  such  an  extent  that  unless  regulated  in  advance 
it  will  ,entail  monopolistic  control  of  the  daily  life  of  our  people  in  an  un- 
precedented degree." 

In  view  of  the  fact  that  10  groups  of  power  interests  control  05  per  cent  of 
all  the  developed  commercial  water  power  in  this  country,  it  is  clear  that  but 
little  attention  has  been  paid  to  this  warning.  It  is  evident  the  close  con- 
nection between  large  power  Interests  and  the  agencies  that  directly  serve  the 
public  with  light,  heat,  power,  and  transportation  is  of  serious  public  signifi- 
cance. For  instance,  one  great  power  interest  alone  owns  the  street  railways 
in  16,  gas  plants  in  19,  and  electric-light  plants  in  78  cities  and  towns,  while 
companies  clearly  under  the  domination  and  control  of  the  great  power  interests 
own  street  railways  in  111,  electric  plants  in  660,  and  gas  plants  in  113  cities 
11  nd  towns  throughout  this  country.  Six  water-power  interests  own  street  rail- 
ways in  29,  electric-lighting  plants  in  204,  and  gas  plants  in  55  cities — ^among 
which  are  some  of  the  most  important  cities  in  the  country.  The  population 
served  by  subsidiary  companies  of  these  six  water-power  interests  runs  into  the 
millions. 

The  control  by  water-power  corporations  of  public  utilities  has  become  quite 
widespread  in  certain  States.  A  few  instances  of  ownership  or  control  of  pub- 
lic utilities  in  a  State  by  water-power  corporations  are: 

California,  8  street  railways,  151  electric-light  plants,  and  37  gas  plants; 
Connecticut,  16  street  railways  and  32  electric-light  plants;  Maine,  16  street 
railways  and  36  electric-light  plants;  Michigan,  50  electric-light  plants  and  5 
street  railways;  New  York,  71  electric-light  and  20  gas  plants;  Oregon, 
29  electric-light  plants;  Washington,  24  electric-light  plants;  and  Vermont,  25 
electric-light  plants. 

It  will  be  noted  that  these  are  the  States  with  the  greatest  progress  in 
electrical  development.  Thus  concentration  keei)s  step  with  the  march  of 
electricity. 

CONCENTRATION   BY   GREAT   POWER   INTERESTS. 

The  influence  of  the  General  Electric  interests  in  public-service  corpora- 
tions extends  into  every  section  of  the  country.  Some  of  the  important  com- 
munities served  by  subsidiary  power  companies  of  this  interest  are:  Portland, 
Spokane,  St.  Louis,  Milwaukee,  Racine,  Elmira,  Asheville,  Raleigh,  and  Buffalo. 
The  influence  and  control  or  this  interest,  however.  Is  by  no  means  limited  to 
its  subsidiary  water-power  companies.  It  owns  or  controls  public-service 
utilities  operated  by  steam  power  in  numerous  cities  and  towns.  Of  course, 
one  of  the  great  factors  in  advancing  the  control  of  this  gi-eat  interest  is  the 
fact  that  it  furnishes  a  large  part  of  the  equipment  both  of  the  power  com- 
panies and  the  utilities.  A  mortgage  control  of  the  concern  has  been  the  in- 
strument of  ultimate  control  in  many  cases. 

The  tendency  of  large  interests  to  acquire  control  of  public  utilities  is  shown 
by  the  fact  that  many  of  the  largest  public-service  corporations  are  subject  to 
tbeir  control.  This  is  particularly  true  of  the  General  Electric  interests.  A 
few  examples  will  make  this  plain.  The  American  Gas  &  Electric  Co.,  which 
is  one  of  the  largest  utilities,  is  controlled  by  the  General  Electric  through 
stock  ownership.  This  corporation  controls  public  utilities  in  Atlantic  City, 
Canton,  Scranton,  Muncie,  Wheeling,  Marion,  and  Licking,  Ind.,  and  Shawnee, 
Ohio,  and  serves  a  population  of  669.400  people.  The  Carolina  Power  &  Light 
Co.,  whose  majority  stock  is  owned  by  the  General  Electric,  operates  public 
utilities  In  Raleigh,  Sanford,  Henderson,  Oxford,  Goldsboro,  Smithfleld,  Pine 
Level,  Jonesboro,  and  Asheville,  N.  C.  It  may  be  of  interest  in  passing  to  say 
that  of  the  franchises  secured  two  extend  until  1942,  six  until  1971,  and  three 
are  perpetual. 
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The  Stone  &  Webster  interests  also  own  or  control,  largely  througb  water 
ix)wer,  many  public  utilities  In  various  sections  of  the  country.  This  cor- 
poration ,owns  or  controls  52  companies,  which  in  turn  operate  street  rail- 
ways, electric-light,  gas,  and  power  plants.  These  companies  are  located  In 
various  States,  and  among  the  larger  communities  served  are  Portland,  Spo- 
kane, Belllngham,  Everett,  Tacoma,  Savannah,  Pawtucket,  Brockton,  Padacah, 
Houston,  Galveston,  El  Paso,  Dallas,  Columbus,  Baton  Rouge,  and  Pensacola. 
This  Interest  in  a  recent  prospectus  gives  the.  following  data  regarding  Its 
activities: 

"Operates  1,225  miles  of  electric  railways;  carried  in  1912,  318,208300  pas- 
sengers; total  connected  electric  lighting  load  (equivalent  to  16  c.  p.  lamp). 
2,136,060;  total  commercial  power  load,  137,400  horsepower;  total  gas  output 
(1.000  cubic  feet),  1,306,949;  cnpibilization,  $92,636,500;  net  earnings  (1912), 
$10,085,907." 

A  conservative  estimate  of  the  population  of  the  territory  served  by  the 
utilities  of  this  interest  is:  Gas,  587,150;  electric  light  and  power,  1,4254)00; 
street  railway,  1,300,500;  combined  utilities,  672,500;  total,  3,398,650. 

One  of  the  main  instruments  through  which  these  two  great  power  interests 
control  utilities  is  ownership  of  water  power.  It  is  estimated  that  the  General 
Electric  Interests  own  or  control  1,164,097  developed  horsepower,  and  the 
Stone  &  Websters  319,200  developed  horsepower. 

POWEB  INTEBE8TS  CONTBOL  UTILITIES. 

It  is  an  exception  to  the  rule  to  find  power  companies  that  do  not  own  or 
control  a  large  per  cent  of  the  public  utilities  operating  in  the  territory  in 
which  they  have  a  monopoly.  The  large  power  mergers  in  the  West  and  Sonth, 
directly  or  indirectly.  Influence  every  utility  In  their  field.  This  Is  largely  dae 
to  the  great  area  over  which  power  can  now  be  transmitted,  as  well  as  to  the 
economic  advantage  of  **  tying  In  "  water  powers  to  utilities. 

A  brief  summary  of  the  most  important  instances  of  the  relations  of  water- 
power  corporations  to  public-service  corporations  will  show  the  dangers  of  un- 
regulated control  of  such  a  monopoly.  The  Pacific  Gas  &  Electric  Co.  of  Cali- 
fornia has  in  five  years  absorbed  about  20  local  public  utilities.  Here  is  what 
this  great  corporation  has  to  say  of  its  own  activities : 

''Our  operations  extend  into  30  counties  of  central  California,  oontalning 
about  66  per  cent  of  the  population  of  the  entire  State.  Over  200  communities 
are  served  in  this  territory,  including  8  of  the  11  largest  cities  in  the  State, 
furnishing  electricity  to  some  209  towns  with  a  total  population  of  approxi- 
ihately  980,(X)0,  among  which  are  San  Francisco,  Oaldand,  Sacramento,  Berkdey* 
Stockton,  and  others;  also  the  entire  street  railway  system  of  Sacramento." 

It  is  hard  to  dispute  the  fact  tliat  this  corporation  has  largely  monopolised 
the  utility  and  water-power  situation  in  th^  territory  it  serves;  but  if  there  la 
any  doubt  of  monopolization  by  this  corporation,  it  Is  removed  by  its  own 
published  statement,  as  follows: 

*'By  the  control,  on  the  one  hand,  of  the  best  and  most  economical  water 
powera  and,  on  the  other  hand,  of  the  markets  for  power  through  the  ownership 
of  the  distributing  companies  in  the  principal  cities  and  long-term  contracts 
with  users  of  power,  the  business  of  the  company  is  beyond  reach  of  serious 
competition." 

There  can  be  no  gainsaying  the  statement  that  this  corporation  is  ''beyond 
the  reach  of  serious  competition,"  when  we  learn  that  it  controls  184327  dev^- 
oped  horsepower  and  160,000  undeveloped  horsepower — all  water  power.  How 
successfully  it  has  controlled,  "  on  the  other  hand,  the  markets  for  power  "  Is 
Indicated  in  the  claim  that  in  1912,  321,092  consumers  of  gas,  electricity,  irriga- 
tion, and  water  wera  on  its  books  and  its  street  railways  carried  11,926,008 
passengera.  The  reserve  amount  of  undeveloped  water  power  is  soffident  to 
supply  the  entire  central  California  market  for  many  yeara  to  come. 

The  Commonwtfilth  Power,  Railway  &  Light  Co.  of  Michigan  is  another 
example  of  monopolistic  ownerehlp  of  public  utilities  by  a  power  corporation. 
Through  subsidiary  companies  this  corporation  owns  and  operates  Interurban 
lines  interlacing  the  central  part  of  Michigan,  street  railways  in  Grand  Rapids, 
Saginaw,  and  Bay  Clt7  and  gas  properties  In  Jackson,  Kalmasoo,  Grand  Rapids, 
Flint,  Saginaw,  Bay  City,  Cadillac,  Pontiac,  Battle  Cre^  Lansing,  and  Intertne- 
dlate  cities  and  towns.  This  company  also  sells  a  large  amount  of  power  to 
manufacturing  concerns  It  serves  a  population  of  orer  200,000  in  the  Battle 
Creek  district  alone.    The  Bureau  of  Corporations,  in  its  1912  report,  said 
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regarding  water  power  in  the  State  of  Michigan :  "  This  company  has  practi- 
cally no  rival  in  this  State."  There  is  a  reason  why — for  it  controls  approxi- 
mately 70  per  cent  of  the  developed  commercial  power. 

The  Southern  Power  Co.,  which  operates  in  the  Carolinas  one  of  the  greatest 
electrical  systems  in  the  world,  is  another  striking  example  of  the  control  and 
monoiK>lization  of  public  utilities  and  water  powers.  The  territory  served  by 
this  cori>oration  embraces  the  Piedmont  section  of  these  two  States.  It  owns 
public  utilities  in  Greensboro,  Winston-Salem,  Charlotte,  Rock  Hill,  Chester, 
Greenville,  Spartanburg,  Anderson,  Greenwood,  and  Durham,  and  will  operate  at 
an  early  date  over  100  miles  of  interurban  trolley  lines.  A  significant  fact  about 
this  corporation  is  the  amount  of  power  it  sells  to  mills  for  manufacturing  pur- 
poses solely.  Power  is  being  supplied  to  over  100  cotton  mills,  which  operate 
approximately  2,373,000  spindles.  In  addition,  a  population  of  approximately 
300,000  is  being  served  with  light,  heat,  power,  and  transportation.  Owning 
over  100,000  developed  and  100,000  undeveloped  horsepower,  which  is  a 
monopoly  of  the  water  powers  in  that  section,  this  great  corporation  has  a 
significant  hold  on  the  commercial  and  domestic  life  of  one  of  the  richest  sections 
of  the  South. 

Turning  from  the  South  to  the  North,  we  find  the  Cumberland  County  Power 
&  Light  Co.  of  Maine,  controlling  in  central  Maine  public  utilities  In  Portland, 
Bangor,  Lewiston,  Augusta,  and  vicinity.  This  corporation  operates  interurban 
lines  extending  from  Bath  to  Brunswick,  Lisbon,  Lewiston,  Winthrop,  Tar- 
mouth,  and  Auburn,  and  from  Lewiston  to  Gardiner,  Hallowell,  Augusta,  and 
Waterville.  It  also  controls  the  entire  street  railway,  electric  light,  and  power 
business  in  Portland  and  vicinity  and  serves  a  population  of  about  260,000.  It 
Is  pertiaps  needless  to  say  that  it  controls  tbe  water-power  situation. 

The  concentration  and  control  given  In  these  few  examples  is  found  in  a  like 
manner  all  over  the  ^country.  In  the  West,  concentration  has  been  especially 
rapid,  largely  due  to  the  fact  that  this  is  the  great  source  of  power — ^the  per 
capita  consiunptlon  of  electricity  being  more  than  five  times  greater  than  the 
average  for  the  other  portion  of  the  nation.  Only  recently  the  organization  of 
the  Montana  Power  Co.  and  the  Utah  Security  Corporation  has  consolidated  a 
large  portion  of  the  public  utilities,  formerly  local  concerns  in  Utah,  Idaho, 
Montana,  and  Colorado.  In  Oregon  nnd  Washington  the  Puget  Sound  Trac- 
tion Light  Co.  and  the  Washington  Water  Power  Co.  are  to-day  in  possession 
of  practically  all  the  public  utilities  in  the  wide  territory  they  serve.  The 
Alabama  Traction  Light  &  Power  Co.,'  the  Tennessee  Power  Co.,  and  the  Mis- 
sissippi River  Power  Co.  are  rapidly  acquiring  local  utilities  in  the  territories 
they  serve.  In  Virginia,  the  Virginia  Railway  &  Power  Co.  is  operating  270 
miles  of  electric  railway,  •serving  Richmond  and  Norfolk  and  immediate  towns 
with  light  and  i)ower,  while  in  the  Appalachian  section  of  the  State  the  Vir- 
ginia Power  Co.  is  extending  its  operations.  The  power  companies  at  Niagara 
Falls  are  extending  ttieir  transmission  systems  both  in  the  west  and  south 
sections  of  New  York.  In  New  England  the  Connecticut  Power  Co.  and  New 
Ungland  Power  Co.  are  rapidly  acquiring  public  utilities  in  the  territories  they 
reach  in  their  respective  territories. 

The  concentration  of  utilities,  controlled  largely  by  water  power,  has  had 
one  handicap,  viz,  the  limitations  on  the  transmission  of  electricity.  Great 
success  has  attended  the  high  tension  system,  however,  and  we  may  expect  the 
perfection  of  the  system  whereby  electricity  can  be  transmitted  without  being 
restricted  to  a  few  hundred  miles  as  at  present.  Even  to-day  in  many  sections 
of  the  country  one  transmission  system  will  interlace  several  States.  This 
makes  it  clear  that  eventually  State  control  will  no  more  meet  the  sltnatioi) 
than  did  the  ineffectual  effort  to  regulate  and  control  our  railroad  syf  terns  by 
individual  Statea 

CONSOLIDATIOIT  OF  PUBUC-SEBVICE  CORPORATIONS.* 

In  most  instances  water  power  is  the  means  through  which  public-service 
corporations  in  a  locality  are  combined.  The  forming  of  holding  companies 
for  the  merger  and  control  of  public  utilities  solely  is  now  becoming  a  frequent 
method  by  which  the  financial  Interests  launch  development  in  electrical  prop: 
erties.  An  investigation  of  the  organization  and  ramification  of  these  large 
holding  companies  shows  clearly  the  danger  to  the  public  welfare  involved. 

Is  there  danger  of  a  widespread  effort,  to  control  utilities?  Let  us  look  at  a 
few  instances  of  recent  consolidation.  The  American  Cities  Co.  was  recently 
organized,  and  up  to  the  present  has  taken  over  the  New  Orleans  Railway  i^ 
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Light  Co.,  Birmingham  Railway  Light  &  Power  Co.,  Knoxville  Railway  Light  & 
Power  Co.,  Houston  Lighting  &  Power  Co.,  Little  Rock  Railway  &  Electric  Co., 
Memphis  Street  Railway  Co.,  and  other  utilities.  It  will  be  noted  that  these 
are  among  the  largest  cities  of  the  South.  The  holding  company  has  this  to 
say  of  its  chosen  field  of  operation : 

"The  cities  in  which  the  constituent  companies  operate  are,  In  a  strategic 
sense,  as  favorably  located  as  any  cities  in  the  United  States.  They  are  finan- 
cial and  commercial  centers  of  sections  unsurpassed  by  any  in  the  South  In  re- 
sources and  present  development  and  what  they  have  accomplished  during  the 
last  10  years  in  the  increase  of  trade  and  population  will,  in  all  probability, 
be  far  surpassed  during  the  next  10  years.  The  combined  population  at  the 
present  date  of  these  cities  is  920,000." 

The  New  Orleans  Railway  Light  Co.,  according  to  a  prospectus  of  the  parent 
company,  "operates  and  controls  the  entire  street  railway  business  and  also 
the  entire  electric  light  and  power  business  of  the  city  and  yiclnity,  with  tbe 
exception  of  that  furnished  by  one  smaller  electric  company."  With  perpetual 
franchises,  it  is  modestly  admitted  that  "we  are  most  strongly  and  wisely 
situated  in  this  great  seaport."  This  same  prospectus  states  the  Birmingham 
Railway  Light  &  Power  Co.  "  owns  and  operates  the  entire  street  railway,  gas, 
electric  light  and  power  and  steam-heat  business  of  all  the  munlcipalltleB 
recently  Incorporated  into  the  city  of  Birmingham";  the  Houston  Light  ft 
Power  Co.  "owns  and  operates  the  entire  municipal  and  commercial  lighting 
and  power  business  in  the  city  of  Houston";  and  the  Knoxville  Railway  & 
Light  Co.  "  owns  and  operates  all  the  street  railway  and  electric  light  and  power 
business  in  Knoxville  and  serves  outlying  incorporated  cities."  We  are  further 
Informed  that  the  Little  Rock  Railway  &  Electric  Co.  "  owns  and  operates  all 
the  street  railway,  electric  light  and  power  business  in  the  city  of  Little  Rock 
and  the  electric  light  and  power  business  in  a  portion  of  Pulaski  Heights,  Ark.^** 
while  the  Memphis  Street  Railway  Co.  "owns  and  operates  the  entire  street 
railway  system  in  the  city  of  Memphis,  with  suburban  sections."  It  is  also 
significant  that  most  of  the  franchises  are  either  perpetual  or  for  very  long 
periods. 

The  Eastern  Power  &  Light  Corporation  is  another  holding  company  which 
well  illustrates  the  recent  movement  to  consolidate  public-service  corporations. 
It  was  bom  in  Virginia,  May,  1913,  "  for  the  purpose  of  acquiring,  improving, 
and  developing  electric  light,  power,  and  gas  properties,  street  and  interurtmn 
railways,  water  and  other  companies  of  a  similar  public  character."  This 
corporation  now  owns  properties  In  Vermont,  New  Hampshire,  Pennsylvania, 
West  Virginia,  Indiana,  and  New  Jersey.  Among  some  of  the  cities  and  towns 
served  by  this  corporation  that  of  Reading  is  of  Special  significance.  This 
company  owns  the  Reading  Transit  &  Light  Co.,  which  operates  all  the  electric 
lighting  and  power  business  in  Reading  and  Lebanon  (serving  a  population  of 
about  200,000),  and  also  the  electric  street  and  urban  railways  in  four  counties 
of  southern  Pennsylvania,  namely,  Lebanon,  Berks,  Montgomery,  and  a  portion 
of  Philadelphia.    This  local  company  operates  under  a  900-year  lease. 

The  Middle  West  Utilities  Co.,  organized  In  1913,  "  to  acquire  public-utility 
properties,  particularly  In  the  smaller  cities  and  towns,"  has  already  acquired 
properties  serving  274  communities,  with  a  total  population  of  829,500.  Most 
of  the  communities  served  are  small  ones,  of  which  192  are  In  Illinois,  29  in 
Indiana,  13  in  Kentucky,  6  in  Oklahoma,  2  in  Missouri,  and  26  in  the  New 
England  States.  This  company  is  particularly  active  In  Illinois  and  Indiana 
in  consolidating  utilities.  It  has  made  this  frank  statement  regarding  its 
Illinois  operations: 

"  The  Central  Illinois  Public  Service  Co.,  a  subsidiary,  was  the  first  company 
to  take  over  the  utilities  In  87  communities  in  central,  southern,  and  western 
Illinois;  formerly  49  separate  generating  plants  supplied  the  territory.  These 
plants  are  now  from  time  to  time  being  shut  down,  and  Uie  whole  territory  will 
within  a  very  short  time  be  served  by  the  transmission  lines  of  the  company, 
from  not  to  exceed  eight  plants,  and  ultimately  the  number  will  be  reduced 
in  all  probability  to  four  or  five." 

The  North  American  Co.  Is  another  striking  example  of  a  holding  company 
which  owns  and  controls  utilities  without  regard  to  State  or  section.  Among 
some  of  the  companies  controlled  are:  The  Detroit  Edison  Co.,  which  does  the 
entire  electrical  lighting  and  industrial  power  business  of  Detroit;  The  St 
Louis  Gas  Co.,  which  does  the  entire  business  of  St  Louis  County,  serving  26 
cities  and  towns ;  the  Union  Electric  Light  Co.,  which  does  a  greater  part  of  the 
electric  light  and  power  business  in  the  city  of  St  Louis;  the  United  Railways 
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of  St  Loals,  which  operates  nearly  100  miles  of  street  railways  In  St  Lonls; 
Wisconsin  Edison  Co.,  which  does  the  entire  electric  light  and  power  business 
of  Burlington,  Wis.,  controls  practically  all  of  the  street  railway  lines  In  Mil- 
waukee, as  well  as  the  electric  lighting  and  x)ower  service ;  the  Milwaukee  light 
&  Traction  Co.,  which  operates  226  miles  of  suburban  trolley  lines;  and  the 
Wisconsin  Gas  Eaectric  Ck>.,  which  serves  Racine  and  Kenosha  and  Intermediate 
territory. 

There  are  many  other  holding  companies  of  a  similar  character,  but  two  more 
examples  will  suffice.  The  United  Gas  &  Electric  €k)rporatlon,  recently  organ- 
ized through  its  subsidiary  companies,  owns  public  utilities  In  Hartford,  Elmlra, 
Lockport  Altoona,  Wllkes-Barre,  Bloomington,  Richmond,  and  Terre  Haute, 
Ind.;  Leavenworth;  and  Colorado  Springs.  Utilities  are  also  controlled  In 
Lancaster,  Harrisburg,  New  Orleans,  Buffalo,  and  Houston.  Of  the  17  sub- 
sidiary properties  owned,  12  of  the  most  Important  operate  under  perpetual  fran- 
chises, and  the  balance  under  long-period  franchises  "having  no  burdensome 
restrictions."  The  communities  served  have  an  aggregate  population  of 
1,800,000. 

The  United  Gas  Improvement  Co.,  which  was  originally  a  local  Philadelphia 
company,  now  owns  or  controls  utilities  in  AUentown,  Reading,  Norristovm, 
Steelton,  Harrisburg,  Kansas  City,  Waterbury,  Vicksburg,  Sioux  Falls,  Syracuse, 
Savannah,  St.  Augustine,  Manchester,  Omaha,  Paterson,  Passaic,  Nashville, 
Minneapolis,  Jersey  City,  Atlanta,  Des  Moines,  New  Haven,  Concord,  Charleston, 
Burlington,  Pensacola,  and  many  smaller  cities  and  towns. 

THE  MEITACB  Or  A  POWEBrXmLITT  MONOPOLY. 

A  group  of  men  controlling  our  electric  power  and  utilities  In  the  years  to 
come  will  control  transportation  and  industry  to  a  remarkable  degree  and  hold 
within  their  grasp  the  commercial  destiny  of  the  Nation.  It  Is  clear  that  our 
civilized  life  is  built  upon  raw  materials,  upon  energy  to  convert  materials  into 
finished  products,  and  upon  transportation.  Electridty  will  in  tlie  near  future 
be  a  chief  factor  both  in  manufacture  and  in  transportation.  The  control  of 
electricity  will  therefore  mean  the  control  of  our  civilization.  If  there  Is  a 
danger  of  the  control  of  electric  energy  and  its  direct  agencies,  utilities,  by  inter- 
laced interests,  such  a  danger  is  of  vital  Importance  to  every  citizen.  Elec- 
tricity is  rapidly  entering  Into  the  daily  life  of  our  people.  It  is  fast  becoming 
a  necessity  In  domestic  as  well  as  commercial  life.  The  concentration  in  owner- 
ship and  control  of  our  water  powers  and  utilities  by  great  interests  is  there- 
fore a  serious  and  immediate  national  question.    The  time  to  face  it  is  now. 


Exhibit  K. 

[National  Conservation  Association.    Qifford  Pinehot,  President,  Washington,  D.  C] 

Wateb  Poweb — Outlines  of  Public  Policy. 
(By  Philip  P.  Wells,  counsel.) 

1.  Water  power  development  should  be: 

i:  Prompt  Power  sites  should  be  developed,  not  held  unused  for  specu- 
lative purposes. 

2.  Complete.  Cheap  and  partial  development  for  large  and  quick  profits 
should  not  take  place  so  as  to  prevent  full  development  for  moderate  profits. 
The  rich  cream  should  not  be  skimmed  and  the  milk  thrown  away. 

3.  Orderly.  Every  stream  is  a  unit  from  source  to  mouth.  It  should  be 
applied  to  human  needs  (potation,  navigation,  Irrigation,  power,  etc.)  in  such 
order  of  preference  or  in  such  combination  as  will  be  of  greatest  public  oenefit 

4.  All  title  above  standards  should  be  reasonable,  in  view  of  economic  condi- 
tions and  business  possibilities. 

II.  Private  enterprise  is  not  self-sufficient  to  assure  to  the  public  such  de- 
velopment as  is  outlined  above.  Public  aid  is  needed  in  one  or  uiore  of  the 
following  ways: 

1.  Corporate  franchises.  Especially  the  perpetual  succession  and  limited 
liability  incident  to  the  modern  corporation. 
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2.  Authority  to  use  private  lauds  without  the  owner's  consent,  If  consent 
is  refused.      (Eminent  domain.) 
8.  The  same  as  to  private  water  rights. 

4.  Authority  to  use  publicly  owned  lands. 

5.  The  same  as  to  water  rights  in  public  ownership. 

6.  Authority  to  obstruct  navigable  rivers. 

7.  Authority  to  assess  the  cost  of  water  storage  upon  the  lands  specially 
benefited  thereby.    All  power  sites  below  the  reservoir  are  so  benefited. 

8.  Public  construction,  ownership  and  operation  of  storage  reservoirs  with 
like  assessment  of  the  special  benefits.    (This  is  the  New  York  plan.) 

9.  The  public  construction,  ownership  and  operation  of  transmission  lines. 
(The  Ontario  Power  Commission  plan.) 

III.  In  seeking  such  public  aid  the  water  companies  may  rightfully  demand: 

1.  Certainty  of  tenure.  Leases  and  franchises  should  be  irrevocable,  except 
for  a  breach  of  condition,  for  a  fixed  term  of  yeara 

2.  Reasonable  certainty  as  to  the  burdens  (rentals,  etc)  assumed  by  the  com- 
pany. (Some  men  of  experience  in  hydroelectric  development  say  it  is  entirely 
practicable  to  have  rental  value  readjusted  by  agreement  every  10  years  and  in 
default  of  agreement  by  arbitration.  Such  conditions  are,  they  say,  common  in 
leases  of  privately  owned  real  estate.) 

8.  Adjudication  of  differences  by  an  impartial  tribunal.  The  courts  should 
pass  upon  forfeitures  and  other  penalties  for  breach  of  the  conditions  of  the 
franchise,  privilege,  or  lease. 

4.  A  fair  chance  for  a  generous  profit  on  the  investment  This  will  encon^ 
age  development. 

5.  To  these  should  be  added :  Fair  compensation  for  perman^t  works  taken 
from  the  company  at  the  expiration  of  its  franchise,  lease,  or  privilege. 

IV.  As  its  part  of  the  bargain  the  public  may  rightfully  demand,  in  addition 
to  prompt*  complete,  and  orderly  development: 

1.  Eflicient  service 
.Z  Equal  service  to  all  like  consamers  without  discrimination. 

8.  Fair  prices  to  consumers. 

4.  A  reasonable  time  limit  for  leases,  franchises,  and  priTileges. 

5.  Accurate  information  as  to  costs  and  profits. 

9.  Honest  capitalization  on  the  basis  of  cost 

7.  Fair  r^itals  for  public  property  used.  Rentals  will  not  Increase  the  cost 
to  consumers  because:  (a)  The  share  of  rental  chargeable  against  each  con- 
sumer would  be  too  infinitesimal  to  affect  him  individually;  (b)  prices  to  con- 
sumers are.  In  the  absence  of  public  regulation,  roughly  fixed  by  the  competi- 
tion of  steam  plants,  actual  or  potential. 

&  Continuous  operation  of  the  plant  There  should  be  no  artificial  limitation 
of  output  to  raise  prices  or  restrict  service.  (Sood  business  policy  might  secure 
this  result  without  regulation  by  the  public. 

9.  A  veto  power  on  all  assignments  of  privilegea  Such  assignments  and  the 
combination  of  separate  enterprises  by  lying  together  several  different  power 
developments  to  serve  a  single  territory  are  often  advantageous  to  the  public. 
They  will  sometimes  present  new  problems  and  require  new  conditions  for  the 
protection  of  the  public  interest 

The  standards  of  fair  profit  efficient  service,  fair  rentals,  etc,  to  be  applied 
within  III  and  IV  (above)  will  vary  according  to  the  engineering  and  economic 
conditions  (Including  the  risk)  In  each  case. 

V.  What  are  the  respective  spheres  of  the  State  and  Federal  Ctovemments  in 
securing  for  the  public  such  development  and  such  other  advantages  as  are 
above  set  forth?  The  Federal  Government  can  not  act  at  all  except  In  cases 
over  which  Jurisdiction  Is  granted  to  It  by  the  (Constitution.  It  has  such  Juris- 
diction over  power  sites  owned  by  It  as  part  of  the  public  domain,  national 
forests,  national  parks,  and  other  reservations  It  has  some  Jurisdiction  over 
the  damming  of  navigable  streams  and  the  creation  of  storage  reservoirs  at 
their  headwaters.  The  exact  limits  of  its  powers  as  to  navigable  streams  are 
disputed  as  a  matter  of  law.'  But  the  FMeral  Jurisdiction,  whatever  It  may  be» 
should  be  exercised  In  every  case  falling  within  it  for  the  attainments  of  some 
at  least  of  the  public  objects  above  set  forth.  The  practice  of  our  Government, 
the  habits  of  our  people,  and  other  considerations  of  public  policy  make  tbe 
State  governments  better  Instruments  for  obtaining  others  of  thofle  public  objects, 
even  in  cases  where  the  Federal  Jurisdiction  is  unquestioned.  Without  attempt- 
ing to  mark  the  respective  limits  of  Federal  and  State  activity  in  this  behalf,  It 
Is  here  suggested  by  way  of  example  that  the  United  States  In  leasing  a  power 
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site  on  the  public  domain  might  properly  require  prompt  and  full  development, 
fix  a  reasonable  time  limit  for  the  privilege,  require  accurate  information  as  to 
costs  and  profits,  fair  rentals  for  the  public  land  used  (what  part  of  these 
should  be  paid  by  the  Nation  to  the  State  is  another  question)  and  the  con- 
tinuous operation  of  the  plant  (if  this  needs  to  be  required  at  all)  also  retain 
a  veto  power  On  assignments  of  the  lease.  All  information  gathered  by  the 
Federal  Gk>vemment  should  be  available  to  the  State  government,  which  might, 
through  its  public-service  commission  or  otherwise,  require  efficient  service, 
equality  of  service,  and  fair  prices  to  consumera  The  oiderly  development  of 
the  stream  and  the  checking  of  overcapitallKntion  might  require  action  by  both 
governments,  preferably  in  cooperation.  Violation  of  the  States'  requirements 
should  afford  ground  for  the  cancellation  of  the  Federal  lease. 

Power  developments  which  are  not  on  lands  owned  by  the  United  States  and 
do  not  affect  navigation  are  wholly  in  State  Jurisdiction,  and  as  to  them  the 
State  government  should  secure  all  the  public  objects  set  forth  above.  They 
should  also  favor  development  (not  speculation),  and  reasonable  public  control 
by  good  water  laws  and  by  public  storage  reservoirs  constructed  by  the  State  at 
the  expense  of  power  site  owners  on  the  streams  below,  as  proposed  by  the  New 
York  State  water  supply  commission.  There  are  very  great  opportunities  here 
for  conservation  work  by  the  States. 


E<ZHIBIT  L. 

ParUal  list  of  ioater-power  developmenit  which  have  "been  either  throuffh  re- 

ceiverahips  or  proved  had  investments. 

Horsepoww* 

Hudson  River,  Spice  Falls,  N.  Y.,  Mechanicsvllle,  N.  Y 52,000 

Michigan  Lake  Superior  Power  C>o.,  Sault  Ste  Marie,  Mich 23,000 

Great  Shoshone  &  Twin  Falls  Water  Power  Ck).,  Pocatello,  Idaho 10,  (XX) 

Animas  Power  &  Lighting  CJo.,  Durango,  Colo 4, 500 

Central  Ck>lorado  Power  Co.,  Denver,  Colo 40,000 

Wisconsin  Railway,  Lighting  ft  Power  Co.,  Hatfield,  Wis 8,000 

McCall  Ferry  Power  Co.,  McCall  Ferry,  Pa 80,000 

Hanford  Irrigation  &  Power  Co^  Priest  Rapids,  Wash 4,000 

Yadkin  River  Power  Co..  Rockingham,  N.  C 26,<XX> 

Hauser  Lake  (Mont.)  Power  O) 15,000 

Chattanooga  ft  Tennessee  River  Power  Ck>.,  Chattanooga,  Tenn 40, 000 

St  Lawrence  River  Power  Ck).,  Massena,  N.  Y 60, 000 

Austin  Dam,  Tex 25,000 

Stanislaus  EJlectrlc  Power  Co.,  San  Francisco 60,<XX) 

Whitney  plant,  on  Yadkin  River -» 20, 000 

Miscellaneous  snmll. water  powers 60,000 

506, 5(X) 

lAst  of  financial  interests  declining  the  Keokuk  and  Hamilton  water-power 

investment  previous  to  its  financing.  • 

National  City  Bank,  New  York ;  F.  A.  Vanderlip. 

North  American  Co. ;  C.  W.  Wetmore. 

J.  P.  Morgan  ft  Co. ;  J.  P.  Morgan. 

Spencer,  Trask  ft  Ck>. ;  Mr.  Bulkley. 

Hallgarten  ft  Co. ;  H.  H.  Wehrhane. 

Kuhn,  Loeb  ft  Co. ;  Otton  Kahn. 

Speyer  ft  Co. ;  Mr.  Schuster. 

American  Tobacco  Co. ;  James  B.  Duke. 

Standard  Oil  Ck>. ;  B.  C.  Bedford. 

Harvey  Fisk  ft  Sons;  Pliny  Flsk. 

Anmlgamated  Copper  O). ;  John  D.  Ryan. 

Gugg^iheims;  Mr.  Llpman. 

Edwin  Hawley,  New  York. 

B^wir  Bros.,  New  York ;  Mr.  Delano. 

Mississippi  Valley  Trust  Co.,  St.  Louis;  Breckenridge  Jones. 

Merchants  Loan  ft  Trust  Co.,  St.  Louis;  Festus  J.  Wade. 

Third  N^tldHal  Bank,  St  Louis ;  Charles  Huttig. 
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First  National  Bank,  Clilcago;  B.  K.  Bolset 

N.  W.  Harris  &  CJo.,  New  York,  Chicago,  and  Boston;  Mr.  Harris. 

John  I.  Beggs,  Milwaukee. 

Drexel  &  Co.,  Philadelphia;  E.  C.  Stotesbury. 

Kuhn  Bros..  Pittsburgh ;  W.  S.  Kuhn. 

Brown,  Shipley  &  Co.,  London ;  Mr.  Jones. 

Baring  Bros.,  London. 

Rothchilds,  London;  Lord  Rothchlld. 

A.  B.  Leach  &  Co. ;  A.  B.  Leach. 
Jas.  B.  Colgate  &  Co. ;  J.  B.  Colgate. 
F.  S.  Smithers  &  Co. ;  F.  S.  Smlthera 
Wm.  R.  Sheldon  &  Co. ;  George  R.  Sheldon. 
James  Ross,  Montreal. 

Tacker,  Anthony  &  Co. ;  Messrs.  Tucker  and  Anthony. 
Wm.  B.  Bonbrlght  &  Co. ;  William  P.  Bonbright 
Braithwaite  &  Co.,  London ;  Mr.  Braithwaite. 
Kountze  Bros. ;  Luther  Kountse. 
Wm.  Soloman  &  Co. ;  William  Soloman. 
Commonwealth  Edison  Co.,  Chicago;  Samuel  Insuli 

E.  H.  Rollins  &  Son,  Boston ;  all  members  of  firm. 

F.  S.  Pearson,  New  York  and  England. 
Lee,  Higginson  &  Co. ;  Mr.  Higglnson. 

E.  D.  Smith  &  Co.,  New  York ;  Mr.  Smith. 
White,  Welde  &  Co.,  New  York ;  Mr.  White. 
Equitable  Life  Insurance  Co. ;  Alvln  W.  Krech. 

B.  N.  Dickerson,  New  York. 

Morgan,  Harjes  &  Co.,  Paris;  Mr.  Harjes,  sr. 

William  Mackenzie,  Toronto. 

Bank  of  Montreal ;  E.  S.  Clouston. 

William  Nelson  Cromwell,  New  York. 

T.  P.  Shonts,  New  York. 

French  Thompson-Houston  Co. ;  Mr.  Garfield. 

General  Electric  Co. ;  C.  A.  CofDn,  president 

Westinghoupe  Electric  Co. ;  John  F.  Wallace. 

Sir  Ernest  Castle,  Edinburgh,  Scotland. 

Robert  Fleming,  2  Princess  Street,  London,  Bngland. 

Strong,  Sturgis  &  Co.,  New  York. 

B.  D.  Adams,  New  York  City. 

J.  G.  White  &  Co.,  New  York. 


Exhibit  M. 

[Bcnate  Document  No.  147,  Sixty-third  Congress,  lint  session.] 

Development  of  Water  Power. 

(Permit  granting  the  International  Power  and  MAnnfactnrlng  Co.,  of  Spokane*  Wash., 
the  rignt  to  construct,  operate,  and  maintain  a  dam  across  Clark  Fork  or  Peno 
d'Oreilie  River  for  the  development  of  water  power,  electrical  power,  and  other  par- 
poses.] 

FINAL  PERMIT  INVOLVING  POWEB. 

[Act  of  Feh.  15,  1901   (31  Stat,  790).    Regulations  of  Mar.  1,  1918.] 

Depabtment  of  the  Intebiob, 

Wiishington, 

Applicant:  International  Power  &  Manufacturing  Co.,  Spokane^  Wash. 

Principal  works:  Dam  and  power  plant. 

Location :  Ts.  89  and  40  N.,  R.  43  B.,  Willamette  meridian,  Washington,  on 
Clark  Fork  or  Pend  d'Oreilie  River. 

Purpose  of  occupation  and  use  of  public  lands:  Construction,  operation,  and 
maintenance  of  works  for  the  generation,  distribution,  and  use  of  electrical 
power. 

Date  of  initiation  of  priority :  July  22,  1913. 

Date  of  initiation  of  Talid  rights  as  against  other  claimants:  July  22,  1918. 
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AGREEHBITT. 

The  International  Power  &  Manufacturing  Co.,  hereinafter  called  the  per- 
mittee, a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Washington,  the  office  and  principal  place  of  business  of  said 
permittee  being  at  Spotcane,  Wash.,  being  the  successor  In  Interest  of  the  Pend 
d'Oreille  Development  Co.,  a  corporation  organized  under  the  laws  of  the 
State  of  Washington  and  authorized  by  act  of  Congress  approved  February  25, 
1907  (34  Stat.,  931),  extended  by  act  of  Congress,  May  20,  1912  (37  Stat.  115), 
to  construct  a  dam  across  Clark  Fork  or  Pend  d'Orellle  River,  in  the  State  of 
Washington,  for  the  development  of  water  power,  electrical  power,  and  for  other 
purposes,  which  said  dam  was  to  be  constructed,  maintained,  and  operated  in 
accordance  with  and  subject  to  the  provisions  of  the  act  of  Congress  approved 
June  23,  1910  (36  Stat,  593),  entitled  "An  act  to  amend  an  act  entitled  'An  act 
to  regulate  the  construction  of  dams  across  navigable  waters,' "  approved  June 
21,  1906;  and  the  said  permittee  in  accordance  with  the  provisions  of  the  said 
act  of  Congress  approved  June  23,  1910,  has  submitted,  under  date  of  June  8, 
1912,  to  the  Secretary  of  War  and  the  (3hief  of  Engineers  of  the  United  States 
Army,  plans  and  specifications  and  m^ps  showing  the  location  of  such  dam  and 
necessary  works,  and  the  said  permittee  having  heretofore  filed  in  the  Depart-' 
ment  of  the  Interior  an  application,  designated  as  Spokane  .08319,  and  includ- 
ing the  following-described  map  of  location:  Map  of  location  of  reservoir  site 
and  power  plaiTt,  marked  Exhibit  Jl,  bearing  affidavit  of  M.  H.  Gerry,  jr.,  engi- 
neer, and  certificate  of  International  Power  &  Manufacturing  Co.,  by  Wilbur  S. 
Yearsley,  vice  president,  under  corporate  seal  of  said  company,  filed  in  the 
General  Land  Oflice,  Washington,  D.  C,  on  July  22,  1913;  and  said  permittee 
having  filed  an  application  in  the  Department  of  Agriculture,  including  a 
duplicate  of  said  map  of  location,  said  applications  filed  in  the  Department  of 
the  Interior  and  the  Department  of  Agriculture,  hereinafter  called  the  final 
application,  having  been  made  for  the  purpose  of  obtaining  permission  to  occupy 
and  use  certain  lands  under  the  jurisdiction  of  the  said  departments  for  the 
purposes  of  the  act  of  Congress  approved  February  15,  1901  (31  Stat.,  790),  for 
the  construction,  operation,  and  maintenance  of  certain  works,  said  lands  and 
works  being  more  particularly  'described  in  and  located  and  shown  by  the  final 
application,  does  hereby  amend  said  final  application  to  include  this  agreement, 
and  furthermore  does  hereby  covenant  and  agree,  in  consideration  of  and  as 
a  prerequisite  to  the  giving  of  the  permission  applied  for  in  the  final  applica- 
tion as  thus  amended,  such  permission  being  hereinafter  called  the  permit,  that 
the  conditions  of  the  permit,  each  and  every  one  of  which  shall  at  all  times  be 
binding  on  the  permittee,  are  as  follows : 

Section  1.  The- following  terms,  wherever  used  in  this  agreement,  shall  have 
the  respective  meanings  in  this  section  assigned  to  them : 

(a)  "Interior  Department  lands"  means  lands  under  the  jurisdiction  of 
the  Department  of  the  Interior  for  the  purposes  of  the  act  of  Congress  ap- 
proved February' 15,  1901  (31  Stat,  790),  and  "national  forest  lands"  means 
lands  under  the  jurisdiction  of  tlie  B^orest  Service  of  the  Department  of  Agri- 
culture for  said  purposes. 

(6)  "Secretaries"  means  the  Secretary  of  the  Interior  and  the  Secretary  of 
Agriculture. 

(c)  '*  Power  business "  means  the  entire  business  of  the  applicant  or  per- 
mittee in  the  generation,  distribution,  and  delivery  of  power  by  means  of  any 
one  power  system,  together  with  all  works  and  tangible  property  Involved 
therein,  Including  freeholds  and  leaseholds  in  real  property. 

id)  "Power  system"  means  all  Interconnected  plants  and  works  for  the 
generation,  distribution,  and  delivery  of  power. 

(e)  "Power  project"  means  a  complete  unit  of  power  development,  con- 
sisting of  a  power  house,  conduit  or  conduits  conducting  water  thereto,  all 
storage  or  diverting  of  fore-bay  reservoirs  used  in  connection  therewith,  the 
transmission  line  delivering  power  therefrom,  any  other  miscellaneous  struc- 
tures used  in  connection  with  said  unit  or  any  part  thereof,  and  all  lands  the 
occupancy  and  use  ef  which  are  necessary  or  appropriate  in  the  development 
of  power  in  said  unit. 

(/)  "  Project  works "  means  the  physical  structures  of  a  power  project. 

iff)  "  Construction  of  the  project  works  "  means  the  actual  construction  of 
dams,  water  conduits,  power  houses,  transmission  lines,  or  some  permanent 
structure  necessary  to  the  operation  of  the  complete  power  project  and  does 
not  include  surveys  or  the  building  of  roads  and  trails,  or  the  clearing  of 
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leeervoir  sites  or  other  lands  to  be  occupied,  or  the  performance  of  any  work 
preliminary  to  the  actual  construction  of  the  permanent  project  works. 

{h)  "Customer"  means  the  purchaser  of  electric  current  for  redistribution 
and  sale. 

(i)  '*Ck)nsumer"  means  the  user  of  current  at  the  point  of  Its  final  conrer^ 
aion  into  light,  heat,  or  power. 

(i)  "Nominal  stream  flow'*  means  the  sum  of  (a)  the  average  of  tbo 
ralues  estimated  for  the  mean  natural  flow  for  the  two-month  (calendar) 
minimum-flow  period  in  each  successive  five-year  cycle  or  major  fraction 
thereof,  and  (b)  the  increase  in  such  average  due  to  artificial  means  other 
than  the  project  works. 

{k)  "  Project  storage  flow  "  means  the  estimated  increase  in  nominal  stream 
flow  made  practicable  by  the  project  works. 

(0  *' Available  stream  flow"  means  the  sum  of  nominal  stream  flow  and 
project  storage  flow. 

(m)  "  Load  factor  "  means  the  mtlb  of  average  power  output  to  maximum 
power  output. 

(n)  ''Total  capacity  of  the  power  site"  means  the  power  estimated  to  be 
available  for  transmission,  and  is  determined  as  the  continued  product  of  (1) 
the  factor  0.08;  (2)  the  average  effective  head,  in  feet;  (3)  the  available 
stream  flow  at  the  intake  (in  second-feet  and  in  amount  not  to  exceed  the 
maximum  hydraulic  capacity  of  the  project  works) ;  and  (4)  a  factor,  not 
less  than  the  average  load  factor  of  the  power  system,  representing  the  d^ree 
of  practicable  utilization  of  the  available  stream  flow,  and  based  on  the  extent 
of  practicable  fore  bay  storage  and  the  load  factor  of  the  power  system. 

Sec.  2.  The  permit  shall  be  subject  to  and  the  permittee  shall  be  governed 
ky  the  provisions  of  the  act  of  Ck>ngress  approved  February  15.  1901  (31  Sttat^ 
790),  and  to  the  regulations  thereunder  fixed  by  the  Secretaries. 

Sec.  3.  The  permit  shall  relate  solely  to  the  oocnpancy  and  use  of  the 
Interior  Department  lands  and  national  forest  lands  necessary  fbr  the  con- 
struction, operation,  and  maint&iance  of  such  works  contonplated  by  the  act 
of  Congress  approved  February  15,  1901  (31  Stat,  790),  as  are  described  In 
the  final  application,  to  the  extent  of  the  ground  occupied  by  such  works  and 
not  to  exceed  50  feet  on  each  side  of  the  matgiual  limits  of  works  other  than 
pipe  lines  and  electrical  transmission  lines  and  not  to  exceed  50  feet  on  each 
side  of  the  center  of  each  pipe  line  or  electrical  transmission  line,  in  con- 
formity with  the  location  of  such  works  on  said  lands  as  shown  by  the  maps 
of  location  hereinbefore  described. 

Sec.  4.  The  permittee  shall  construct  the  project  works  on  the  location 
shown  upon  and  in  accordance  with  said  maps  and  plans  submitted  with  the 
final  application,  and  shall  make  no  material  deviation  from  said  location 
unless  and  until  maps  and  plans  showing  such  devition  sliall  have  he&x  sub- 
mitted and  approved  by  the  Secretaries. 

Sec.  6.  Any  approval  of  any  alteration  or  amendment  or  of  any  map  or  plan, 
ur  of  any  extension  of  cime,  shall  affect  only  the  portions  specifically  covenPd 
by  such  approval;  and  no  approval  of  any  such  alteration,  amendment  or  ex- 
tension shall  operate  to  alter  or  amend,  or  in  any  way  whatsoever  be  a  waiver 
of  any  other  iiart,  condition,  or  provision  of  the  permit 

Sec.  6.  The  pemittee  shall  begin  the  construction  of  the  project  works  and 
of  the  several  parts  thereof  and  shall  thereafter  diligently  and  continuously 
prosecute  such  (*onRtruc1ion  to  completion  unless  temporarily  interrupted  by 
dimatlc  conditions  or  by  some  special  or  peculiar  cause  beyond  the  control  of 
the  permittee,  within  the  respective  periods,  dating  from  the  issuance  of  the 
permit,  specified  for  snch  beginning  and  for  such  completion  in  the  following 
ached  ule : 

1.  Project  works  as  a  whole,  excepting  installation  of  hydraulic  and  electric 
machinery  shall  be  begun  within  one  year  and  completed  within  three  yeara 

2.  Installation  of  hydraulic  and  electric  machinery:  Machinery  of  60.000 
horsepower  rated  capacity  shall  be  installed  within  three  years;  and  additional 
machinery  shall  be  installed  as  the  conditions  of  the  market  will  warrant  or 
as  the  secretaries  or  any  duly  authorised  State  agency  may  direct 

Sec.  7.  The  permittee  shall,  after  their  completion,  openfte  the  project  works 
continuously  for  the  development  and  transmission  of  electric  energy  for  sale 
or  other  disposal,  unless  upon  a  full  and  satisfactory  showing  that  such  opera- 
tion is  prevented  by  unavoidable  accidents  or  contingencies,  this  requirement  la 
temporarily  waived  by  the  written  consent  of  the  Secretaries. 
.  Sec.  8.  No  compensation  for  the  permission  given  will  be  required  prior  to 
the  year  1928 ;  hnt  on  or  before  the  first  day  February  In  each  year,  beginning 
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with  1924,  the  permittee  shall  pay,  by  certifled  check  to  the  order  of  th<»  Secre> 
tary  of  the  Interior,  or  In  such  other  manner  as  the  Secretaries  may  direct, 
an  amount  calculated  from  the  total  capacity  of  the  power  site  at  rates  per 
horsepower  per  year  varying  directly  as  the  square  of  the  average  price  for 
electric  energy  charged  to  customers  and  consumers  of  the  permittee  as  de> 
termined  in  subsection  (o)  hereof  and  varying  inversely  as  the  square  of  the 
proportional  development  of  the  power  site,  as  shown  by  the  following  table : 


When  the  average  price  in  cents 
per  kilowatt  hour  charged  by 
the  permittee  is  as  shown  by 
this  oolnmn. 


If  the  percentage  of  development  of  power  site  is— 


Over  90. 


90  and 
over  80. 


80  and 
over  70. 


70  and 
over  60. 


00  and 
over  fiO. 


£Oand 
over  4a 


40  or 


Then  the  rates  of  compensatlan  to  the  United  States  per  honepo* 

per  year  will  be  as  shown  below. 


0.2  and  less.... 
0.8  and  over  0.2, 
0.4  and  over  0.3 
0.6  and  over  0.4 
0.6  and  over  0.5 
0.7  and  over  0.6, 
0.8  and  over  0.7, 
0.0  and  over  0.8, 
1.0  and  over  0.9, 
1.2  and  over  1.. 
1.6  and  over  1.2, 
2  and  over  1.6.. 
Sand  over  2... 
handovers... 
6andover4... 
6 and  over  6... 


fO.06 

10.06 

10.08 

•Olio 

iai4 

80.30 

.11 

.14 

.18 

.23 

.81 

.46 

.20 

.26 

.31 

.41 

.66 

.80 

.81 

.39 

.49 

.64 

.87 

1.26 

.46 

.66 

.70 

.93 

L26 

1.80 

.61 

.76 

.96 

L26 

L70 

3L46 

.80 

.90 

1.26 

1.63 

2.23 

3.30 

1.01 

1.26 

L68 

Z06 

2.81 

4.06 

1.26 

L64 

1.96 

2.66 

8.47 

&00 

1.80 

2.22 

2.81 

a.  67 

6.00 

7.20 

2.81 

8.47 

4.40 

6.74 

7.82 

11.26 

6.00 

6.17 

7.83 

laoo 

13.80 

2a  00 

1L26 

13.87 

n.66 

22.96 

81.26 

46.00 

20.00 

24.70 

31.26 

4a  80 

66.00 

8a  00 

31.26 

38.60 

4&80 

63.80 

86.80 

126.00 

46.00 

6&60 

7QL40 

•LOO 

126.00 

laaoo 

laai 
,n 

hn 

2.81 

3.81 

6.00 

6.33 

7.81 

ILSi 

17.00 

31.26 

7a  40 

i2a«o 

26a  60 


It  is  expressly  understood  and  agreed,  however,  that — 

(a)  At  any  time  not  less  than  10  years  after  the  date  for  the  first  payment 
under  this  section  or  after  the  last  revision  of  the  rates  of  compensation  tlie 
Secretaries  may  review  such  rates  after  application  by  or  notice  to  the  per- 
mittee and  impose  such  new  rates  of  compensation,  under  a  rule  which  ^all 
be  uniform  for  all  permittees  under  like  conditions,  as  they  may  decide  to  Im 
reasonable  and  proj[)er :  Provided,  That  such  rates  shall  not  be  so  increased  as  to 
result  in  reducing  the  margin  of  income  (including  appreciation  in  land  values) 
from  the  project  over  proper  actual  and  estimated  expenses  (induding  reaaott- 
able  allowance  for  renewals  and  sinking-fund  charges)  to  an  amount  which, 
in  view  of  all  the  circumstances  (including  fair  development  expenaes  and 
working  capital)  and  risks  of  the  enterprise  (including  obsolescence,  inadequacy, 
and  supercession),  is  unreasonably  small;  but  the  burden  of  proving  such 
unreasonableness  shall  rest  upon  the  permittee. 

(&)  For  the  purposes  of  this  section  complete  development  of  the  power  site 
shall  mean  the  construction  of  such  permanent  project  works  and  the  in- 
stallation of  such  generating  equipment  as  will  provide  for  the  full  utilization 
of  the  total  capacity  of  the  power  site. 

(c)  The  average  price  for  electric  energy  charged  to  customers  and  consumtti 
of  the  permittee  shall  be  determined  by  dividing  the  total  actual  and  estimated 
annual  receipts  from  the  sale  and  disposition  of  electric  energy  by  the  total 
number  of  kilowatt  hours  generated:  Provided,  That  in  determining  said  total 
annual  receipts  there  shall  be  included  estimated  receipts  for  any  electric 
energy  used  by  the  permittee  at  a  price  which  shall  not  be  less  than  2  cents 
per  kilowatt  hour,  nor  less  than  the  cost  per  kilowatt  hour  of  generating, 
transmitting,  and  delivering  such  energy  to  the  point  of  use,  taking  into  ac* 
count  proper  operating  and  maintenance  expenses,  fixed  charges,  and  reasonable 
allowances  for  renewals  and  sinking  fund:  And  provided  further.  That  if  the 
permittee  shall  sell  or  dispose  of  electric  energy  to  any -consumer,  said  consumer 
being  an  association  or  corporation  which  the  permittee  owns  or  controls  in 
whole  or  in  part,  or  in  which  the  permittee  may  have,  hold,  or  control  any 
interest,  direct  or  indirect,  by  stock  ownership  or  otherwise,  the  sale  price  per 
kilowatt  hour  at  which  the  aforesaid  annual  receipts  from  such  energy  so 
sold  or  disposed  of  shall  be  computed  shall  not  be  less  than  as  herein  provided 
for  in  the  computation  of  estimated  receipts  for  energy  used  by  the  permittee : 
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And  provided  further.  That  If  the  permittee  shall  sell  or  dispose  of  electric 
energy  to  uuy  customer,  said  customer  being  an  association  or  corporation 
which  the  permittee  owns  or  controls  in  whole  or  In  part,  or  in  which  the 
permittee  may  have,  hold^  or  control  any  interest,  direct  or  indirect,  by  stock 
ownership  or  otherwise,  the  sale  price  per  kilowatt  hour  at  which  the  aforesaid 
annual  receipts  from  such  energy  so  sold  and  disposed  of  shall  be  computed 
shall  not  be  less  than  the  price  paid  for  such  energy  by  the  consumers  thereof, 
nor  less  than  as  herein  provided  for  in  the  computation  of  estimated  receipts 
tor  energy  used  by  the  permittee. 

{d)  Unless  otherwise  authorized  by  the  Secretaries,  the  maximum  price  at 
which  electric  energy  developed  by  or  transmitted  from  the  power  project  may 
be  disposed  of  to  customers  or  consumers  shall  not  exceed  6  cents  per  kilowatt 
hour,  and  the  maximum  price  at  which  such  electric  energy  In  excess  of  2,000 
kilowatt  hours  per  annum  with  an  average  delivery  of  more  than  35  per  cent 
of  the  connected  Installation  within  the  year  may  be  disposed  of  to  customers  or 
consumers  shall  not  exceed  2  cents  per  kilowatt  hour,  said  maximum  price 
being  determined  by  dividing  the  total  annual  charge  to  the  purchaser  by  the 
v.'orrespondlng  total  annual  delivery  to  him  of  electric  energy.  In  contracts 
with  its  customers  the  permittee  shall  specify  the  maximum  price  of  final  sale 
or  resale  and  sliall  reserve  the  right  to  cancel  any  contract  or  agreement  for 
sale  or  resale  of  electric  energy  that  provides  for  a  price  In  excess  of  snch 
maximum.  Complaint  by  any  customer  or  consumer  of  a  price  paid  by  him  In 
excess  of  such  maximum  price  will  be  received  by  the  Secretaries  in  case  of 
and  after  the  failure  of  his  attempts  to  obtain  satisfaction  from  the  permittee 
or  other  parties  Helling  electric  energy  under  the  power  system,  and  thereupon, 
after  notice  to  all  interested  parties,  with  opi>ortunlty  for  hearing,  the  Secre- 
taries will  determine  whether  this  condition  has  been  violated. 

(e)  The  permittee  shall  at  no  time  contract  for  the  delivery  to  any  one 
customer  of  electric  energy  in  excess  of  50  per  cent  of  the  total  deliverable 
capacity  of  the  power  site ;  nor  shall  the  permittee  deliver  to  any  customer  or 
consumer  or  use  in  its  own  manufacturing  or  other  operations  any  amoimt  of 
energy  In  excess  of  50  per  cent  of  said  deliverable  capacity  if  and  when  there 
are  pending  unfilled  applications  for  energy  from  other  customers  or  consumers. 

Sec.  9.  The  total  capacity  of  the  power  site  shall  be  deemed  and  taken  to  be 
112,000  horsepower. 

It  is  expressly  understood  and  agree'!,  however,  that  said  total  capacity  of 
the  power  site  may  be  adjusted  by  the  Secretaries  annually  to  provide  for  In- 
crease or  decrease,  by  storage  or  otherwise,  of  available  stream  flow  to  an 
amount  of  10  per  cent,  or  more,  or  for  increase  or  decrease  of  10  per  cent  or 
more  In  average  effective  head,  or  in  degree  of  practicable  utilization,  and  that 
the  decision  of  the  Secretaries  shall  be  final  as  to  all  matters  of  fact  upon 
which  the  calculation  of  the  cai)acity  or  compensation  depends. 

Sec  10.  The  permittee  shall  pay  the  full  value  as  fixed  by  the  Secretaries 
for  all  timber  cut.  Injured,  or  destroyed  on  Interior  Department  lands  and  on 
national  forest  lands  in  the  construction,  maintenance,  and  operation  of  the 
project  works. 

Sec  11.  The  permittee  shall  pay  the  United  States  full  value  for  all  damages 
to  the  lands  or  other  property  of  the  United  States  resulting  from  the  breaking 
of  or  the  overflowing,  leaking,  or  seeping  of  water  from  the  project  works,  and 
for  all  other  damage  to  the  lands  or  other  property  of  the  United  States  caused 
by  the  neglect  of  the  jiermlttee  or  of  the  employees,  contractors,  or  employees 
of  the  contractors  of  the  permittee. 

Sec  12.  The  permittee  shall  install  at  such  places  and  maintain  in  good  op- 
erating condition  In  puch  manner  as  shall  be  approved  or  required  by  the  Sec- 
retaries accurate  meters,  measuring  weirs,  gauges,  or  other  devices  approved  by 
the  Secretaries  and  adequate  for  the  determination  of  the  amount  of  electric 
energy  generated  by  the  proJ«K!t  works  and  delivered  under  the  pow^r  system 
and  of  the  flow  ot  the  stream  or  streams  from  which  the  water  is  to  be  diverted 
for  the  operation  of  the  project  works  and  of  the  amount  of  water  used  In  the 
operation  of  the  project  works  and  of  the  amounts  of  water  held  In  and  drawn 
from  storage;  and  shall  keep  accurate  and  sufllclent  records  of  the  foregoing 
determinations  to  the  satisfaction  of  the  Secretaries;  and  shall  make  a  return 
during  January  of  each  year  under  oath  of  such  of  the  records  of  measurements 
for  the  year  ended  on  December  31  preceding  made  by  or  In  the  possessiiin  of 
the  permittee  as  may  be  required  by  the  Secretaries. 

Sec  13.  The  books  and  records  of  the  permittee  shall  be  open  at  all  times  to 
the  inspection  and  examination  of  the  Secretaries,  or  other  officer  or  ag^it  of 
the  United  States  duly  authorized  to  make  such  inspection  and  examination. 
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Sko.  14.  On  demand  of  the  Secretaries  the  permittee  shall  install  a  system'  of 
accoimting  for  the  entire  power  business  in  such  form  as  the  Secretaries  may 
prescribe,  which  system,  as  far  as  is  practicable,  will  be  uniform  for  all  per- 
mittees, and  shall  render  annually  such  reports  of  Its  power  business  as  the 
Secretaries  may  direct:  Provided,  however.  That  if  the  laws  of  the  State  In 
which  the  power  business  or  any  part  thereof  is  transacted  require  periodical 
reports  from  public  utility  corporations  under  a  uniform  system  of  accounting, 
copies  of  such  reports  so  made  will  be  accepted  as  fulfilling  the  requirements  of 
this  clause  in  so  far  as  they  contain  the  information  that  may  be  required  by 
the  Secretaries. 

Sec.  16.  The  permittee  shall  protect  all  Oovemment  and  other  telephone,  tele- 
graph, and  power  transmission  lines  at  crossings  of  and  at  all  places  of  prox- 
imity to  the  permittee's  transmission  lines  in  a  workmanlike  manner  according 
to  the  usual  standards  of  safety  for  construction,  operation,  and  maintouunce  in 
such  cases,  and  shall  maintain  the  transmission  lines  of  the  project  in  such 
manner  as  not  to  menace  life  or  property. 

Seo.  16.  The  permittee  shall  clear  and  keep  clear  the  Interior  Department 
lands  and  national  forest  lauds  along  the  transmission  lines  for  such  width  and 
in  such  manner  as  the  officer  of  the  United  States  ha  vine  supervision  of  such 
lands  may  direct 

Skc.  17.  The  permittee  shall  disiiose  of  all  brush,  refuse,  or  unused  timber 
on  Interior  Deitartment  lands  and  national  forest  lands  resulting  from  the  con- 
struction and  maintenance  of  the  project  works  to  the  satisfaction  of  the  officer 
last  aforesaid. 

Sec.  18.  The  permittee  shall  build  and  repair  such  roads  and  trails  as  may  be 
destroyed  or  injured  by  construction  work  or  flooding  under  the  permit  and 
shall  build  and  maintain  necessary  and  suitable  crossings  for  all  roads  and  trails 
that  intersect  the  water  conduit  constructed,  maintained,  or  operated  under  the 
permit. 

Sec.  19.  The  permittee  shall  do  everything  reasonably  within  the  power  of 
the  permittee,  both  independently  and  on  request  of  the  Secretaries  or  other 
duly  authorized  officers  or  agents  of  the  United  States  to  prevent  and  suppress 
fires  on  or  near  the  lands  to  be  occupied  under  the  permit. 

Sec.  20.  The  permittee  shall  indemnify  the  United  States  against  any  liability 
for  damages  to  life  or  property  arising  from  the  occupancy  or  use  of  Interior 
Department  lands  and  national  forest  lands  by  the  permittee. 

Sec  21.  The  permittee  shall  sell  power  to  the  United  States,  when  requested, 
at  as  low  a  price  as  is  given  to  any  other  purchaser  for  a  like  use  at  the  same 
time  and  under  similar  conditions,  if  the  permittee  can  furnish  the  same  to  the 
United  States  without  diminishing  the  quantity  of  power  sold  before  such  re- 
quest to  any  other  customer  by  a  binding  contract  of  sale :  Provided,  That  noth- 
ing in  this  clause  shall  be  construed  to  require  the  permittee  to  increase  perma- 
nent works  or  install  additional  generating  machinery. 

Seo.  22.  The  permittee  shall  abide  by  such  reasonable  regulation  of  the  serv- 
ice rendered  and  to  be  rendered  by  the  permittee  to  consumers  of  power  fur- 
nished or  transmitted  by  the  permittee  and  of  prices  to  be  paid  therefor  as  may 
from  time  to  time  be  prescribed  by  the  State  or  any  designated  agency  of  the 
State  in  which  the  service  is  rendered :  Provided,  That  for  the  purposes  of  this 
section  any  such  regulation  shall  be  deemed  to  be  suspended  pending  proceed- 
ings in  the  courts  of  such  State,  or  in  the  Supreme  0)urt  of  the  United  States 
on  appeal  from  said  State  courts  where  such  proceedings  are  in  the  nature  of 
an  appeal  taken  direct  from  the  officer,  commission,  or  board  prescribing  such 
regulation  to  said  State  courts:  And  provided  further,  That  In  the  absence  of 
regulation  of  service  and  prescribing  of  prices  by  any  State  agency,  Jurisdiction 
in  the  premises  will,  in  their  discretfon,  be  exercised  by  the  Secretaries. 

Sec.  23.  Upon  demand  in  writing  by  the  Secretaries  to  surrender  the  permit 
to  the  United  States,  or  to  transfer  the  same  to  such  State  or  municipal  cor- 
poration as  the  Secretaries  may  designate,  and  to  give,  grant,  bargain,  sell,  and 
ransfer  with  the  permit  all  works,  equipment,  structures,  and  property  then 
owned  or  held  by  the  permittee  on  lands  of  the  United  States  occupied  or 
used  under  the  permit,  and  then  valuable  or  serviceable  in  the  generation,  trans- 
mission, and  distribution  of  power:  Provided,  (a)  That  such  surrender  or  trans- 
fer shall  not  be  demanded  in  the  case  of  a  municipal  corporation  unless  by 
condemnation  such  corporation  shall  have  acquired,  or  unless  by  proceedings 
in  a  court  of  competent  Jurisdiction  It  shall  have  been  determined  that  such 
a  municipal  corporation  has  the  right  to  acquire  the  property  of  the  permittee 
Bituated  elsewhere  than  on  public  land,  or  unless  such  municipal  corporation 
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baa  the  power  to  acquire  the  property  and  rights  of  the  permittee  in  accord- 
ance with  the  following  conditions:  (b)  That  sach  surrender  or  transfer  shall 
be  on  condition  precedent  that  the  United  States  shall  pay,  or  the  ti'ansferee 
shall  first  pay,  to  the  permittee  the  reasonable  value  of  all  such  works,  eqatp- 
ment,  structures,  and  property  to  be  surrendered  or  transferred;  (c)  that  sach 
reasonable  value  shall  not  include  any  sum  for  any  permit,  right,  franchise,  or 
property  granted  by  any  public  authority  in  excess  of  the  sum  paid  to  socli 
public  authority  as  a  purchase  price  therefor;  and  id)  that  such  reascmable 
value  shall  be  determined  by  mutual  agreement  of  the  parties  in  interest,  and 
in  case  they  can  not  agree,  by  the  Secretaries  under  a  rule  which,  except  as 
modified  by  the  requirements  of  this  section,  shall  be  the  then  ^Listing  rule  of 
valuation  for  power  properties  in  condemnation  proceedings  In  the  State  in 
which  the  properties  to  be  surrendered  or  transferred  are  located.  But  r'»tb':i*4 
herein  shall  prevent  the  United  States  or  any  State  or  municipal  c^i^w.  a 
from  acquiring  by  any  other  lawful  means  the  permit  or  the  work?,  .:*  '  't, 
structures,  or  property  then  owned  or  held  by  the  permittee  on  ^  •  =  >.  'le 
United  States  occupied  or  used  under  tlie  permit 

Sec.  24.  In  respect  to  the  regulation,  by  any  competent  public  authority,  of 
the  services  to  be  rendered  by  the  permittee  or  of  the  prices  to  be  charged 
therefor,  and  in  respect  to  any  purchase  or  taking  over  of  the  properties  or 
business  of  the  permittee  or  any  part  thereof  by  the  United  States  or  by  any 
State  within  which  the  works  are  situated  or  business  is  carried  on  in  whole 
or  in  pait,  or  by  any  municipal  corporation  in  such  State,  no  value  whatsoever 
shall  at  any  time  be  assigned  to  or  claimed  for  the  permit  or  for  the  occu- 
pancy or  use  of  Interior  Department  lands  or  national  forest  lands  thereunder, 
nor  shall  the  permit  or  such  occupancy  or  use  ever  be  estimated  or  considered 
as  property  upon  which  the  permittee  shall  be  entitled  to  earn  or  receive  any 
return,  income,  price,  or  compensation  wliatsoever. 

Sec.  25.  The  works  to-be  constructed,  maintained,  and  operated  under  the 
permit  shall  not  be  owned,  leased,  trusteed,  possessed,  or  controlled  by  any 
device  or  in  any  manner  so  that  they  form  part  of  or  in  any  way  effect  any 
combination  in  the  form  of  an  unlawful  trust,  or  form  the  subject  of  any 
unlawful  contract  or  conspiracy  to  limit  the  output  of  electric  energy,  or  in 
restraint  of  trade  with  foreign  nations  or  between  two  or  more  States,  or 
within  any  one  State  in  the  generation,  sale,  or  distribution  of  electric  eoergy. 
Eixcept  as  in  this  agreement  specifically  provided,  the  permittee  shall  not 
agree  or  arrange  in  any  manner  whatsoever  with  any  other  party  generating 
or  disposing  of  electric  energy  with  a  view  to  the  avoidance  of  competition  or 
the  fixing,  maintenance,  or  increase  of  prices  for  electric  energy  or  service. 

Sec.  20.  This  permit  shall  be  indeterminate  as  to  time  during  compliance 
with  the  conditions  of  this  agreement  by  the  permittee,  or  until  the  United 
States  or  any  State  or  municipal  corporation  shall  exercise  its  option  to  pur- 
chase as  providcfl  in  section  23.  It  is  expressly  understood  and  agreed,  1m>w- 
ever,  that  the  permit  may  be  revoked  by  the  Secretaries,  after  due  notice  to 
the  permittee  with  opportunity  for  hearing,  on  a  finding  by  them  that  any 
part  of  the  amounts  due  for  the  compensation  or  the  cliarges  herein  provided 
for,  after  due  notice  has  been  given,  are  in  arrears  for  six  months;  or  on  a 
finding  by  the  Secretaries  that  any  of  the  provisions  of  this  agreement  or  any 
of  the  regulations  of  the  Secretaries  or  the  provisions  of  the  act  of  Congress 
to  which  the  permit  is  subject  as  provided  in  section  2  hereof  have  been 
violated  by  the  permittee. 

It  is  further  understood  and  agreed  that  under  the  terms  of  said  act  of 
Congress  "any  permission  given  by  the  Secretary  of  the  Interior  under  the 
provisions  of  this  act  may  be  revoked  by  him  or  by  his  successor  in  his  dis- 
cretion." 

It  is  further  understood  and  agreed  that  at  intervals  of  not  less  than  20 
years,  on  application  of  the  permittee  or  on  demand  of  the  Secretaries,  this 
agreement  and  the  permit  r>hall  be  modiOed  to  conform  to  the  then  subsisting 
regulMtions  fixed  by  the  Secretaries  under  said  act  of  February  16,  1001,  or 
amendments  thereto. 

Sec.  27.  The  permittee  shall  In  the  exercise  of  the  permission  given  by  the 
permit,  at  all  times  conform  to  and  abide  by  such  rules  and  regulations  sub- 
serving the  puriHise  of  any  reserved  lands  of  the  United  States  through  which 
right  of  way  is  sought  as  may  be  prescribed  by  the  officer  having  Juilsdictloo 
over  such  lauds. 

SBa28.  The  permit  does  not  affect  the  rights  to  the  occupancy  of  lands 
granted  by  the  State  of  Washington  or  any  rights,  privileges,  or  franchises  con< 
f erred  upon  the  permittee  by  virtue  of  the  act  of  Congress  approved  February 
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2S,  1907  (34  Stat.»  dSl),  as  amended  by  the  act  of  Gongrees  approved  May  20, 
1912  (37  Stat.,  115),  entitled  "An  act  to  extend  the  time  for  the  construction 
of  a  dam  across  the  Pend  d'Oreille  River,  Washington,"  or  Impair  or  affect  the 
rights  confek-red  upon  the  said  permittee  by  compliance  with  the  provisions  of 
the  act  of  Ck)ngress  approved  June  23,  1910  (36  Stat,  598),  entitled  ''An  act  to 
regulate  the  construction  of  dams  across  navigable  waters." 

Sic.  29.  On  proper  application  by  the  permittee  under  subsisting  regulatiooft 
fixed  by  the  Secretaries,  the  permit  may  be  amended  to  provide  for  tJie  ocm- 
Btraction,  operation,  and  mftlnteoaaoe  of  additional  project  works  and  the*  use  of 
additional  rights  of  way  for  the  power  project  Any  application  for  such 
amendment  and  approval  thereof  shall  be  in  the  form  of  a  supplemental  agree* 
nisnt  and  permit  so  drawn  as  to  beoome  a  part  of  tte  orlgtnal  agreement  attd* 
permit 

Sec.  30.  The  permit  and  the  right  of  way  thereby  afforded  shall  be  subject 
to  all  prior  valid  rights  and  to  a  reservation  of  right  of  way  for  cainalB  or 
ditches  constructed  by  authority  of  the  United  States. 

In  witness  whereof*  the  permittee  has  caused  these  presents  to  be  executed, 
in  triplicate,  by  its  vice  president  and  agent  and  its  corporate  seal  to  be  hereto 
aflaxd  by  its  vice  president,  both  thereunto  duly  authorized,  this  28th  day  of 
July,  1913. 

[SEAL.]  INTKBNATIONAL   POWEB  &   MAlOTrACTXTBING   Ck>., 

By  WiLBUB  S.  Yeabbley,  Vice  President. 
Attest: 

N.  S.  Oombs,  Jr. 
M.  T.  Bunch. 

ACKNOWLEDGMENT. 
DIBTBICT  OF  OOLOWBtA^  M: 

On  this  28th  day  of  July,  1913,  befdre  me,  a  notary  public  In  and  for  said 
county,  duly  commissioned  and  sworn,  my  commission  expiring  November  8, 
1913,  personally  came  Wilbur  S.  Yearsley  to  me  personally  known,  who  being 
by  me  duly  sworn,  did  depose  and  say  that  he  resides  in  Spokane,  Wash. ;  that 
he  is  the  vice  president  of  the  International  Power  ft  Manufacturing  Co. ;  that 
said  company  is  the  corporation  that  is  described  in  and  that  executed  the  fore- 
going agreement;  that  he  knows  the  seal  of  said  corporation;  that  the  seal 
affixed  to  the  foregoing  agreement  is  such  corporate  seal  and  was  affixed  to 
such  instrument  by  order  of  the  board  of  directors  of  said  corporation;  and 
that  he  signed  his  name  thereto  by  like  order ;  and  the  said  Wilbur  S.  Yearsley 
&<dmowledged  the  foregoing  agreement  to  be  the  free  act  and  deed  of  said 
corporation. 

Witness  my  hand  and  official  seal  the  day  and  year  first  hereinbefore  written. 

[Notarial  seal.]  B.  C.  Owen, 

"Notary  Public, 
My  commission  expires  November  6,  1913. 
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In  pursuance  of  the  act  of  Congress  approved  February  15,  1901  (c  327;  31 
Stat,  790),  and  in  pursuance  of  the  general  regulations  thereunder  fixed,  re- 
spectively, by  the  Secretary  of  the  Interior  and  the  Secretary  of  Agriculture, 
and  in  consideration  of  the  conditions  made  and  accepted  in  the  foregoing 
agreement  permission  to  use  the  right  of  way  through  the  public  lands  and 
reservations  of  the  United  States  under  the  Jurisdiction  of  the  Department  of 
the  Interior  and  the  Department  of  Agriculture  sought  by  and  described  in 
the  application  identified  in  the  foregoing  agreement  is  hereby  given  to  the 
said  International  Power  &  Manufacturing  (Do.,  subject,  however,  to  the  said 
general  regulations  and  to  the  conditions  in  said  agreement  such  permission, 
subject  to  such  regulations  and  conditions,  having  been  found  by  us  to  be  not 
incompatible  with  the  pubUc  interest. 

In  witness  whereof  we  have  subscribed  these  presents,  in  triplicate,  on  this 

29th  day  of  July,  1913. 

Andbieus  a.  Jones, 
Acting  Secretary  of  the  Interior. 

D.  F.  Houston, 
Secretary  of  Agriculture, 

82440—16 41 
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Exhibit  N. 
pabtial  list  of  wateb^foweb  plants  in  the  we8tebn  ttnited  states. 

The  following  list  shows  the  location  and  installed  water-whed  capacity  of 
most  of  the  water-power  plants  in  the  States  of  Arizona,  California^  Colorado, 
Idaho,  Montana,  Nevada,  New  Mexico,  Oregon,  Utah,  Washington,  and 
Wyoming. 

These  data  were  compiled  at  the  GJeologlcal  Survey  from  information  aTsil- 
able  in  that  office  and  in  the  Forest  Service.  The  time  available  for  the  com- 
pilation was  very  short,  and  it  is  likely  that  some  existing  plants  have  been 
overlooked,  and  that  locations  and  capacities  are  not  in  all  cases  accurate.  It 
is  believed,  however,  that  the  list  is  a  fairly  reliable  one. 

In  addition  to  constructed  plants,  all  those  for  which  permits  under  fhe  act 
of  February  15,  1901  (31  Stat,  790),  are  in  force  have  been  Included  in  the 
tabulation.  In  the  case  of  plants  on  which  the  construction  has  not  been  com- 
pleted, the  estimated  capacity  of  machinery  has  been  listed  in  the  column  of 
capacities. 

ARIZONA. 


No: 

Owner. 

• 
Designation  of  plant. 

Location. 

stalled 

machin- 

ery(horse- 

power). 

1 

Arlaooa  Power  Go 

United     BtatM     R«eIamation 

S«rvioe. 
Aneehe  PowwCo 

Foflsl]  Creek 

a.  and  3,  R,  M. 

T.12N.Jl.7B.,aeo.— 

T.  2  N.,  K,  6  E.J  860.  — . ...... 

T.6N.,R.18B.,8eo.- 

J;S 

2 

SaltRlw 

8 

12,600 

18,100 

CALIFORNIA. 


1 

a 

8 

4 

0 
7 
8 


10 
11 
12 
U 

14 

15 

16 

17 

18 

10 
90 

21 


GalffomJa-OregoD  Power  Co. 
.do. 


Western  States  Oas  A  Electric 
Co. 

Northern  OBllfomla  P.  Co.  Con. . 

> • • • •  uu  •••••«•••••••••••«■••*•••■ 

do 


.do. 


.do. 


I  •  •  •  •  •  I 


Great  Western  Power  Co. 
....do 


.do. 


.do. 


.do. 


.do. 


Paolflo  Oas  A  Electric  Co. 


..do 


I  •••••• I 


.do. 
.do. 
.do. 


Fall  Creek.... 
Shasta  River.. 
Trinity  River. 


American  River 

North  Fork,  Cow  Creek 

Snow  Creek 

Butte  Creek  (Volte)... 
Little    Butte    Creek 

(aouthjwwer  house). 
Little    Butte    Creek 

(InsMp). 
Butte  Creek  (Coleman) 

South  Cow  Creek. 

Butte  Creek 

North  Fork  Feather 

River  (Las  Plumas). 
North  Fork  Feather 

River  (iirojeot  No.  2). 
North  Fork  Feather 

River  (project  No.  3). 
North  Fork  Feather 

River  (project  No.  4). 
North  Fork  Feather 

River  (project  No.  5). 
North     Fork     Yuba 

River. 

Deer  Creek 

North  Fork  American 

River  (Alta). 
North  Fork  Ameriosn 

River  (Newcastle). 
American  River  (Fol- 

som). 
Mokelumne   River 

(Electxa). 


if.  D,  M, 

T.  48  N.,  R.  4  W,,  sec.  — ... 
T.  46  N.,  R.  7.Wj.  sec  38.., 
T.  34  N.,  R.  11  W.,  sec.  88.. 


T.  11 N.,  R.  11  E.,  sec.  29 

T.  33  N.,  R.  1  E.,  sec.  (347).... 

T.  31 N.,  R.  1  E.,  sec.  (7?) 

T.  30  N.,  R.  1  E.,  sec.  (147).... 
T.  29  N.,  R.  1  E.,  sec.  (97) 


T.29N.,R,  lW.,seo.(47).. 


T.  29  N.,  R.  2  W.,  sec 
T.3lN.;R.lW.,sec 
T.  28  N.,  R.  7  E.|  sec 
T.  21 N.,  R.  6  B.,  sec 


(87).... 
(197)1111 


T.26N.,R.7E 

T.23N.,R.6E 

T.22N.,R.4B 

T.26N.,R.8E 

T.  17  N.,  R.  7  E.,  sec 


T.  17  N.,  R.  10  E., 
T.18N.,R.10E., 


T.  12  N.,  R.  8  E.,  sec 
T.  10  N.,  R.  7  E.,  sec 
T.  6  N.,  R.  12  E.,  ssc 


(187).... 
2W)... 


(177).... 
(867).... 
S3 


8,870 

450 

2,000 

4,000 
6,800 
1,600 
8,800 
6,300 

8,000 

16,000 
2000 
1,800 

58,300 

136,800 

141,700 

>  29, 700 

138,160 

19,800 

7,830 
4,000 


1. 
6,000 


1  No  machinery  installed;  eapsclty  estimated* 
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No. 


96 
37 


29 
31 
32 
33 
34 
35 

36 

37 

38 

39 
40 
41 


42 
43 

44 

46 
46 
47 
48 
49 
60 
51 

53 
63 
64 


56 

56 

57 
58 

59 


00 

51 
62 
63 
64 
66 


66 
67 
68 
69 
70 
71 
72 
73 


Owner. 


Padfio  Gas  A  Electrlo  Co. 
do 


Oro  Electrio  Corporation. 


DastgnaUon  of  pUmt. 


.do. 
.do. 


Snow  Koantain  Power  Co 

Utlca  Gold  Mining  Co 

Sivra  A  San  Frandsoo  Power  Co. 

do 

.....do 


Tnolnmne  Electrlo  Co 

Paclfio  Power  Co 

Yosemite  Power  Co. . . 


Mariposa  Miniiig  &  Com.  Co 

Coast  Conntiee  Gas  &  Electric  Co. 
San  Joaquin  Light  dc  Power  Cor- 
poration. 

do 


.do. 


Southern  Sierras  Power  Co. 

do 

do 

do 

do 

City  of  Lob  Angeles 

do 

do 


Padflc  Light  A  Power  Co . 
do 


.do. 


Padflc  Light  41c  Power  Co. 
do 


.do. 
.do. 


Padflo  Light  A  Power  Corpora- 
tion. 


Mount  Whitney  Power  A  Elec- 
tric Co. 
do 


.do. 
.do. 
.do. 


Southern  CaliComia  Edison  Co.. 


Southern  California  Edison  Co. 
do 


.....do 

*  m   m    *   m  \M\Mm  •  •  «    ■    ■    ■    ■    **•    •    ■    * 

....do 

....do 

Ontario  Power  Co. 
Holton  Power  Co.. 


Butte  Creek  (De  Sab- 
la). 

Batte  Creek  (Center- 
▼ille). 

Bear  River  (Drum) . . . 

West  Branch  of  North 
Fork  of  Feather  IUt- 
er  (Lime  Saddle). 

Coal  Canyon 

YeUow  Creek 

Potter  Valley 


Stanislaus 

Phoenix 

Stanislaus  River 
(Knights  Ferry). 

Tuolumne  River 

MiUCwek 

Tuolumne  River  (La 
Orange). 

Meroed  River  (Bagby) 

Big  Creek 

North  Fork  of  San  Joa- 
quin River  (San  Joa- 
quin No.  3). 

San  Joaquin  River 
(new  San  Joaquin). 

Kern  River  (Bakers- 
field  Canyon). 

BIahopCreekNo.2... 

Bishop  Creek  No.  3. . . 

Bishop  Creek  No.  4 . . . 

Bishop  Creek  No.  5. . . 

Bishop  Creek  No.  6. . . 

Division  Creek  No.  1. . 

Division  Creek  No.  2. . 

Cottonwood  Creek 
No.  L 

Kern  River  (Borel) . . . 

Big  Creek  No.  1 

Big  Creek  No.  2 


San  Gabriel  River 

San    Antonio    Creek 
(Sierra). 

Riverside 

Hlghgrove 

Santa  Ana  River  (Men- 
tone). 


Tnle  River. 


Kaweah  River  No.  1 . 
Kaweah  River  No.  2. 
Kaweah  River  No.  3. 

Kaweah  River , 

Kern  River  No.  1..., 


Lytle  Creek 

Santa  Ana  River  No.  1. 
Santa  Ana  River  No.  2. 

Mill  Creek  No.  1 

Mill  Creek  No.  2 

Mill  Creek  No.  3 

San  Antonio  Creek 

Alamo   River  (Holt- 
ville). 

1  No  madiinery  installed;  capacity  estimated. 


Location. 


Jtm    M^9     Jt» 

T.  23  N.,  R.  3  E.,  sec.  (3?).... 

T.  22  N.,  R.  3  E.,  sec.  (6?).... 

T.16N.,  R.  llE.,8ec.l6 

T.  21 N.,  R.  4  E.,  sec.  7 


T.  20N.,  R.8E.,sec.  1.. 

T.26N.,R.7E 

T.  17  N.,  R.  11  W.,  sec.  6. 
T.  4  N.,  R.  14  E.,  sec.  33. 
T.  3N.,  R.  16£.,sec.  6... 
T.  2N.,  R.  16E.,  sec.  16.. 
T.  IS.,  R.  12 E., sec.  21.. 


T.  1S.,R.  17E.,  sec.  6... 
T.  2  N.,  R.  25  E.,  sec.  12.. 
T.  3  8.,  R.  14  E.,  sec.  20.. 

4  8„  R.  17  E..  MC.  T^n 


T.  4  S^  R.  17  E.,  sec.  7(r). 
T.  10  8.,  R.  3  W.,  sec.  7. . , 
T.8  6.,R.22£.,sec.l2... 


T.  9S.,R.23E.,sec.  18. 
T.  29S.,  R.30E.,seo.6. 


T.  8S.,R.  31E.,sec9... 
T.  7S.,  R.  31E.,sec.  36.. 
T.  7  8.,  R.  32  E.,  sec.  19., 
T.  7  8.,  R.  32  E.,  see.  17.. 
T.  7S^R.32E^8eo.  9... 
T.  11  S.,  R.  34  £.,  sec.  33. 
T.  11  8.,  R.  34  £.,  sec.  27. 
T.  17  S.,  R.  36  £.,  sec.  16. 


T.  27  S.,  R.  32  £.,  sec.  10. .. 
T.  8  S.,R.  25  E.,8ec.  21.... 
T.8S.,R.24£.,sec.26(r). 

0.  S,  Jo. 

T.  IN., R.  low., sec. 22... 
T.  2  N.,  R.  8  W.,  sec.  36. . . . 


T.  2  S.,  R.  5  W.,  sec.  25. . . 
T.  2S.,R.  4W.,8ec.  17(T), 
T.  1S.,R.  2  W.,sec.  4.... 

M.  D.  M. 

T.  218.,  R.  30E.,sec.  6... 


Capadty 

oiin- 

staUed 

machin- 

ery(horso- 

power). 


ir,aoe 

8,500 

33,300 
2,700 


1,300 
118,000 
8,700 
2,000 
45,000 
2^500 
2,000 

800 

4,000 
1,300 

1,300 
1,080 
2,700 


21,000 

1,780 

8,000 
9,000 
8,000 
2,000 
2,700 
200 
800 
2,000 

13,000 
46,500 
46,500 


2,000 
800 

800 

!iOO 

2.000 


2,650 


T.  17S.,R.  29E..see.  8 

1.700 

T.  17  8.,  R.  29E.,sec.  7 

2.000 

T.  16  8.,  R.29E.,sec.23(T)... 

3,500 

T.  17  8.,  R.  29  E.,  sec.  3 

U.980 

T.  28  8.,  R.  30  E.,  sec.  29 

26,  £00 

Sm    Sm      Mm 

T.  1  N.,  R.  5  W.,  sec.  6 

650 

T.  1N.,R.  2W.,sec.26 

4.000 

T.  1  N.,  R.  2  W..  sec.  34 

1.300 

T.  1  8.,  R.  2  W..  sec.  14 

1,000 

T.  lS.,R.2W.,sec.l3 

330 

T.  1  8.,R.  2  W.,sec.  13 

4,000 

T.  1  N.,R,  8W..sec.  13 

1.000 

T.  16  8.,  R.  15  E..  sec.  36 

1.700 
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No. 


74 
76 

77 
78 

79 
80 
81 

82 
88 
8« 
86 

86 

87 

88 

89 
90 
01 

n 


04 

95 
96 
97 
96 
90 
100 


101 

102 
106 
104 
105 
106 

107 


106 


100 

110 
111 
112 


Owner. 


C.  G.Baldwin.. 
Union  Power  Co. 


Little  Roclc  Power  &  Water  Co. . 

Consolidated  Reservoir  &  Power 
Co. 

Volran  I^and  &  Water  Co 

Mokehimne  River  Power  Go 

Truckiee  River  Genecal  Electiio 
Co. 

Bishop  Creek  Gold  Co 

Black  RocJc  Development  Co.... 

Moant  ShastaTPower  Corp 

Indian  VaUey  Electric  Lif^t  & 
Power  Co. 

Feather  River  Power  &  Inlga- 
^nCo. 

Trinity  Gold  Mining  &  Reduc- 
tion Co. 

A.  G.  Wiahon 


San  Frencisoo  dty 

Merced  River  Electric  Co 

Utica  Gold  Mining  Co.  and  Ho- 

bart  estate. 
Yoeemite  Power  Co 


Globe  Consolidated  Mining  Co. 
Sonthem  California  Edison  Co. 


Co. 


M.  C.Polk 

Bishop  Creek  MiUl 
Cora  Diable  Gold  Mbiing  Co. 
Crystal  Lake  Gold  Mining  Co. 
Tonopah  Gold  Mining  Co. 
P.  B.  Btaifer  Mining  Go. . , 


Trinity  6onansa  EJng  Mining 

Co. 
Original  Mining  &  Milling  Co.... 

W.  G.  Dooglas 

California  Power  Co 

do 

Globe  Light  &  Power  Co 


Mono  Power  Co. 


A.  E.  Pode. 


Sacremento    Electric,    Gas    & 

Railway  Co. 
Stanislaus  Electric  Power  Co. . . . 

Horace  H.  Weigart 

Trinity  Dredging  Co 


Designation  of  plant. 


Mill  Creek 

Santa  Ana  River  and 

Forsee  Creek; 

Little  Rock  Creek 

Whitewater  and  San 

GorgonJa  River. 
San  I  uis  Rev  River, . . 
Mokelumne  River. . . . . 
Rubicon  River. 


BisbopCveek 

Goodiue  Creek 

Pitt  River 

North  Fork  of  YeUow 

River. 
Indian  Creek 


Coffee  Cieek. 


North  Fork  of  San 
Jqaquin. 

Tuolumne 

Merced  River 

North  Fork  of  Stanis- 
laus River. 

South  Fork  of  Tuo- 
lumne River. 

Canyon  Creek 


/Kern  River 

\PlantsNo8.2to6. 

Mfll  Creek 

Bishop  Creek 


West  Branch  of  Nor& 
Fork  of  Feather 
River. 

Trinity  River 


Merced  River. 


EBm  River 

do 

South  Fork  of  Tule 

River. 
Owens  River. 


Whitewater  Creek. 


American  River. 


Stanislaus  River. 

Bear  Creek 

Stewarts  Creek... 


Location. 


Capacity 
ofin- 
stallad 
machin- 
ery (horse* 
power). 


T. 
T. 


a.    Bm     Mm 

1S..R.  1  W.,sec.l2. 
1N.,R.  IW 


JL.  2  o.f  K«  1  E.»  sec.  3 .  •  • . 


T. 
T. 
T. 

T. 


US.,  R.  IE 

7  N^  R.  14  E.,  see.  18. 
18  N.,  R.  12* B.,  sec.  ~. 


•  •*  « •  ■ 


T. 

T. 
T. 


8  8.,  R.  31  E.,  sec* "-.. 
36 "N.",  "R.  i  W./seo.'— I 


26  N.,  R.  0  E.,  see.  8.^. 
37N.,R.7W.,SBC17.. 
8  8.,  R.  22  E., see.  12... 


T.  3  S.,  R.  19  E.,  see.  22 

T.  4  N.,  R.  19  E.,  sec.  33 


T.  1 S.,  R.  18  E.,  sec.  10. 


{ 


T, 
T 
T 
T 
T 
T, 


36N.,R.  10W.,8ee.- 
22  S.j  R.  32  E.,  sec.  — 
>  21  S.|  R.  33  E.|  sec.  ~~ 
23and2SS.,R.33E.,8 
27  N.,  R.  1  B.,  sec.  — 
8  8.,  R.  31  £.|  sec.  2v. 


T.2»N.,  R.4E.,8ee.  19w 


T.87N.,R.7W.,8ee*17. 
T.  3  8.,  R.  19  E.,  sec.  21.. 


T.  25  8.,  R.33E.,sec.O.. 
T.  268%,  R^.  81  B.,  see.  5.. 
T.20S.,  R.29E.,8eo.86. 


T.  5  S.,  R.  31  E.,  sec.  22. . 

0t  Bt  Jv. 
T.  3  S.,  R. 3  E.,  sec.  10... 

Jf.D.  M. 
T.  11 N.,  R.  13  £.,  880. 12. 


T.  3  N.,  R.  13  E.,  sec  14.. 
T.  31  N.,  R.  2  W.,  see.  26. 
T.35N.,R.9W.,see.— . 


U.IOO 
il,SQ0 

1350 
1300 

13.600 
>  21,300 
186.630 

1594 

UIO 

1113,179 

11,420 

12,780 


1 


il,7» 

158.000 
■2,600 
14.550 

115,500 

1150 

132,720 

18,668 


732 


510 
117,700 
110,800 


112,600 


18,000 

128,000 

1070 

400 


1,061,404 


COLORADO. 


1  Dnrango  Gas  &  Electric  Co 

2  San  Juan  Water  APower  Co 

8    Montrose  Electric  Light  6i  Power 

Co. 


Durango. 
San  Juan. 
Montrose. 


N,  U,  li. 

T.  35  N.,  R.  9  W.,  sec. 
T.  36N.,R.9W.,seo. 
T.  40  N.,  R.  9  W.,  sec. 


1  No  machinery  Installed;  oapenity  estimated. 


4,000 
6,000 
4.000 
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No.i 


4 

7 
8 
9 

10 
U 

la 

13 
14 

15 
16 
17 

18 

19 
30 

21 


28 

M 
25 

26 


71 


29 

30 
31 


84 

as 

86 
37 


38 


OwDflr. 


40 


D«lte  Btaotrlo  Llglit  A  Ponrer  Co. 


Sdlda  L.  P.,  A  Vtmtj  Co 


D^algnfttlon  of  plant. 


LoobUbA. 


Detta. 


Blatik  Hllto  &  Denver  G.  M.  Co. . 

J.  H.  Ksmp 

Two  American  Sisfefln  M.  Co. .. , 
Continental  ICinee,  Power  dc  R»- 
dnotJonCo. 

J.  O.  Roberts 

ConnUdated  Qem  Mines  Co 

Sonunlt  Coonty  Power  Co 

.....do 


Colorado  Power  Co 

Wolf  Tongue  Hininff  Co 

Colorado  H etab  A  Cbemlcal  Co . . 
X7nlted  States  Ctold  Corporation. 

Prince  Arthur  Mining  dk  lOg.  Co. 

....do 


Estes  Park  Electsio  Light  A 

Power  Co. 

City  of  Longnumt 

Bnena  Tbta  Eleotrlo  light  A 

Power  Co. 
Arkanaas  VaUey  Ry.  Light  & 

Power  Co. 

Colorado  SiK-ings  L.  dc  P.  Co 

Colorado  Power  Co 

Grand  Valley  Irrli^tion  District. 


Redlands  Irrigation  A  Power  Co . 
Orofaard  Mesa  irrigation  District. 


Roaring  Fock  Electric  Light  A 
Power  Co. 

Crystal  River  MarbleOo 

Colorado  Yule  Marble  Co 

Rifle  Light,  Heat  A  Power  Co. . . . 


Marysyflle. 


Sixik  P.  M. 
T.158.,R.96W.,Me.— . 

N,  M,  M. 
T.'48N.,R.7B.,8eo.— . 

iSfaa  P.  M. 


Capacity 
of  in- 
stalled 
maohiiv 
ery(hor8^ 
power). 


Jenny  Creek..... 

Middle  Boulder  Creek. 
SouthFork  Clear  Creek 
Fall  River 


Clear  Creek.. 
DOlon 


Middle  Boulder  Creek. 
do 


Bailey  MilL 

Livinnton  Mill  (North 

Boulder  Creek). 
Prussian    Mill   (Left 

Hand  Creek). 

Left  Hand  Creek 

FaU  River 


North  St.  Vratai  Creek. 
Arkansas  River 


West  Beaver  Creek. . . 

Pikes  Peak 

Shoshone 

Morris  Pump  station . 


Grand  River. 
....do 


Castle  Creek. 


Yule  Creek... 
Crystal  River. 
Rifle  Craek... 


T.  1  s.,  R.  73  w.,  seo.  ao 

T.  1  8.,  R.  73  W.y  sec.  20 

T.  4  O.y  R.  74  W^.|  sec.  ~~.  a  a  « . . 

T.  4  8.,  R.  73  W.,  sec  — 

T.  3  B.y  R.  73  W^.y  see*  86. .  •  • .  4 
T.  3  S.y  R.  73  W.y  sec.  *~-. .  ■ .  •  • 

T.  5  S.,  R.  78  W.,  seo.  13 

T.  7  S.,  R.  77  W.,  sec  — , 

T.  1  N.,  R.  71 W.,  seo.  36 

T.  1  S.,  R.  73  W.,  sec.  13 

T.  1  S.,  R.  73  W.,  sec.  — 

T.  1  N.,  R.  72  W.,  seo.  — - 

T.  1  N.,  R.  72  W., seo.  —....., 

T.  1  N.,  R.  72  W.,  sec.  — . 

T.  6  N.,  R.  72  W.,  sec  — 

T.  3  N.,  R.  71  W.,  sec  16. 

T.  14  8.,  R.  78  W.,  sec  6 


T.  16 8.,  R.  66  W., sec.  30..... 

T.  14  8.^.  67  W.,  sec  6. 

T.  5  S.,  R.  88  W.,  sec.  — 

T.  6  8.,  R.  94  W.,  sec.  29 


XTUM. 

T.  1  S.,  R.  1  W.,  sec.  16. 
T.  IS.,  R.  2  E.,  sec.  2.. 


Hidden  Tiaaiuie  Mining  Co 

Ouiay  Eleotrio  Power  and  Light 
Co. 

Telhuide  Power  Co 

....do 

San  Juan  Water  A  Power  Co 


Glenwood  Light  A  Water  Co. 


Salida  L.,  P.  A  UtiUty  Co. 


United  Hydroelectric  Co. 


City  of  Grand  Junction. 


Henaon  Creek 

Unoompahgre  River. . 


Ames 

Ilium 

Rockwood. 


Grissly  Creek 


Georgetown. 


Sixth  P.  M. 

T.  10  S.,  R.  84  W.,  sec.  — . . 

T.  12  S.,  R.  87  W.,  sec.  — . , 
T.  11  S.,  R.  88  W.,  sec.  — . , 
T.  4  S.,ft.  98  W.,  sec  *-. . 

jr.  M.  M. 

T.  44  N.,  R.  6  W.,  wa^  — .. 
T.  44  N.,  R.  7  W.,  sec.  — . . 

T.  42  N.,  R.  9  W.,  sec.  — .. 
T.  42,  N.,  K.  9  W.,  sec  6. .. 
T.  38  N.,R.  8  W.,  sec  81... 


8ixik  P.  M. 
T.  6  8.,  R.  89  W.,  sec.  — . 

^.  jf.  M. 

T.  48  N.,  R.  8  B.,  sec  —. 

Sixih  P.  M. 
T.  4  8.,  R.  74  W.,  sec.  — . . 

Uie  M. 
T.  IS.,  R.  I  W.,8ec.  — .. 


a^600 


900 


110 
150 
500 

720 

120 
600 
1,840 
700 
31,000 
150 


125 


370 

500 

125 

2,400 

3,000 

18,000 

280 


3,000 
2,250 


2,900 

426 

1,750 

247 


146 
600 

4,825 
l,t00 
6,000 


530 


660 


1,800 


7S0 


1  No  maohtnery  installed;  oapadty  estimated. 
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No. 


Owner. 


42 
43 
44 

^ 
46 

47 
48 
49 
£0 


61 
62 
63 
64 
66 


66 

67 
68 


60 
60 


01 


02 


Greeley  Hydroelectric  Co. 
do ; 


....do. 
....do. 

.do. 

....do. 


do 

W.B.Eyre 

Tin  Cap  Gold  Dredging  Co. 


Rico  Mining  Co. . 
W.  U.  B.  Parsons. 
Charles  8.  Barnes. 
L.  F.  Cornwell.... 
do 


Rooky  Moontaln  Deyelopment 
Co. 

United  Colorado  Mines  Co 

Eagle  Mining  &  MlUlng  Co 


M.L.  Thistle 

Indiana-Colorado  Mining  &  Mill- 
ing Co. 


East  Argentine  Tunnel,  Mining, 
Milling,  Power  &  Transporta- 
tion Go. 

Rocky  Mountain  Power  & 
Tramsportation  Co. 


Designation  of  plant. 


Chalk  CnBik.. 
St.  Elmo 


Rico 

Rio  Grande. 

Coneios 

Brash  C^eek. 


Roaring  Fork. 
Dorchester 


Grand  River . 


Location. 


Capacity 
of  in- 
stalled 
madiin* 
eryChorse- 
power). 


Sixth  P.  M. 

T.  8  N.,  R.  76  W.,  sec.  — 

T.  8  N.,  R.  72  W.,  see.  — 

T.  0  N.,  R.  74  W.,  sec  — 

T.  8  N.,  R.  76  W.,  see.  — 

T.  8  N.,  R.  76  W.,  sec,  — 

T.  8  N.,  R.  70  W.,8ec  — 

T.  8  N.,  R.  72  W.,  SBC  — 

T.  16  S.,  R.  79  W.,  sec  — 

T.  16  8.,  R.  80  W.,  sec.  — 

JV.  Jtf.  Jc. 

T.  40N.,  R.  11  W.,  sec  — 

T.  41  N.,  R.  1  W.,  sec  — 

T.80N.,R.4W.,8ec— 

T.  40  N.,  R.  12  E.,  sec  — 

T.  45  N.,  R.  12  E.,  sec  ~ 

i9ixa  P.  M, 

T.  11  S.J  R.  88  W.,  sec  ^— .  •  •  . . 

T.  12  8.,  R.  88  W.,  sec  — 

T.  5  8.,  R.  84  W.,  sec  ~ 

Jr.  Jb  .  3£, 

T.  48  N.,  R.  7  W.,  sec  ^ 

T,  44  N.,  R.  0  W^.,  sec  -^,  •  •  .  . . 

8hih  P.  U. 

T.  1  8.,  R.  82  W.,8ec.  28 

T.  8  N.,  R.  72  W.,  sac  20l 


12,600 
U,000 
i«lD 
1500 
1400 
1200 

1000 
300 


300 

i2,ao 

1500 
1150 


16,000 


300 
130 


135 
SSO 


12,400 


13,810 


121,358 


IDAHO. 


1 
8 

8 

4 
6 
0 

7 

8 

9 

10 
11 

13 
18 

14 

16 

10 
17 


Idaho  Ry.  Light  A  Power  Co .. 

do. , 

do. 


.do. 


.do. 


Great  Shoshooe  A  Twin  Falls 

Water  Power  Co. 
do. 


.do.. 


Idaho  CooioUdAted  Power  Co.. . 

Thousand  Sprlnp  Power  Co 

Idaho  Power  A  Tranaportatlon 

Co. 

Beaver  RiTsr  Power  Co 

United     States     Reclamation 

Serrloe. 
do 


Idaho  Consolidated  Mining  Go. , 

Cramer  Eleotrlo  Co. 

IndipendcDoe  Mining  Go 


Snake  River  (Swan 

l^ls). 
Snake  River  (Crane 

Falls). 
Payette  River  (Hocw- 

snoe  Bend). 
Boise  River  (Boise) . . . 
Bobe  River  (Barher) . . 
Snake    River    (Sho- 

shooa  Falls). 
Snake  River  (Lower 

Salmon). 
Snake  River  (Upper 

Salmon). 
Snake  River  (Amerl- 

osn  Fally). 
Thousand  Springs. ... . 
Snake  River  (Idaho 

Falls). 

Malade  River 

Boise  River 


Snake  River 

doka). 
Wood  River.. 

Hallnr 

Wood  River... 


(Mtail. 


T.1N.,R.18E., 
T.SN.,R.18B. 
T.  3  N.,  R.  18  B.; 

t  No  maohlnery  installed;  oapadty  estimated* 


B.  JT. 
IE., 
6E., 
,3B., 


18. 


.16.. 
89.. 


T.8S.,R. 

T.6S.,R. 

T.  7  N.,  E, 

T.8N.,R. 
T.  8  N.,  R, 
T.9S.,R. 

T.7S.,R. 

T.  8  o.y  R. 

T.7S.,R. 

T.  8  S.,  R. 
T.  3  N.,  R. 

TaO  S.,  R. 

T.  3  N.,  R.  8  E.,  sec  8.. 
T.9S.,R.36B.,M0.1. 


3S., 
8E., 

17  E., 

18  S., 

18  E., 

81  E., 

14  E., 
87  S., 

18  E., 

I  8    JE.y 


3.. 
8.. 

81. 
8.. 


lOrSOO 

191^000 

|»«0B 

I.800 
1,900 

4^1« 


T, 

I86»000 
9^000 

8,000 

4,000 

7,600 
3,lff 

10,000 


400 
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No. 


18 

19 
30 
21 

23 

23 
34 
25 
25 
37 
28 
2» 

ao 

81 
83 
88 
84 
86 
88 
87 

88 


Owner. 


City  of  Idaho  FiOls 

Gem  State  Power  Plant 

St.  Anthony  Light  &  Power  Co 
Washingtan  Water  Power  Co. . 

Orangeville  Bleotrie  light  & 
Power  Co. 

Nespene  Water  Power  Co 

Utah  Power  A  Light  Co 

«  •  •  •  •  %A  W  •••  ■  •••••■*■«■••••«•••«•• 

•  ■  «  •  «  %A V  •  •■«  •••«•■•■•••••••*••••• 

•  • ■ • sVLV  •• •■  •••■•••■•■••••••••*•• 

.  ...^do 

E.  p.  Evans 

O.  C.  McLau^iUn 

Contfaiental  H.  A  P.  Co 

F.  0.  Nelson 

Maek^  Light  A  Power  Co 

A.  S.  Ross 

W.  D.  Bosh 

Wharton  Power  Plant 

Hi^iland  Valley  Power  Co 


Designation  of  jdant. 


Snake  River  (Idaho 

Falls). 
Snake  River  (Shelley) . 

St.  Anthony  FaUs 

Spokane  River  (Post 

Falls). 
SonthForkCkarwatsr. 


Solo  Creek , 

Bear  River  (Oraoe)... 
Bear  River  (Oneida) . . 

Georgetown 

Paris 

High  Creek 

Birch  Creek  No.  1 

Biroh  Creek  No.  2 

Birch  Creek 

B(mner  Coanty 

Bear  River 

Cedar  Creek 

Deer  Creek 

Indian  Cieek 

South  Fork  Payette 

River. 
Boise  River 


Location. 


T.3N.,R.88B.,see.l9. 


T.  1  N.,  R.  87  B.,  seo.  16. . , 
T.7N.,  R.  40B.,8eo.l... 
T.  60  N.,  R.  6  W.,  seo.  — .. 

T.  80  N.f  R.  4  £.y  seo.  ^~.  •  < 


T.84 
T.  10 
T.13 
T.  11 
T.14 
T.16 
T.  12 
T.  12 
T.13 


Nv  R< 

O.)  A. 

Day    K> 

D.f  R. 

D.)    Jlr. 

o»f  R. 
si'i  R. 


4W., 
40  E., 
40  E., 
44  E., 
48  E., 
40  E., 
38  E., 
30  B.) 
86  E., 


sec. "^. 
seo.  31. 
see.  23. 
seo.  4.. 
see.  9.. 
seo.  34. 
800.29. 
sec.  ^■~. 
sec.—. 


T.  9  S.,  R.  41  E.,  seo.  — .. 
T.  8  Ny  R.  34  Ey  seo.  — . , 
T.  20  N.,  R.  10  E.,  seo.  — . 
T.  30  N.,  R.  3  W.,  seo.  — . 
T.  0  N.,  R.  4  E.,  seo.  — . . , 


T.  3N.,  R.  4E.,  seo.  — . 


Capacity 

oTi^ 

stalled 

machin- 

ery(hor8e- 

poww). 


18,800 

113,700 

<100 

16,000 

418 

100 

17,000 

•37,000 

800 

1,000 

760 

300 

1600 

1600 

160 

113,000 

186 

I860 

17,000 

3,000 

3,000 

321,818 


MONTANA. 


14 
18 
16 
17 
18 
19 
30 
31 
33 
33 

34 
35 
36 


1 

3 

«  •  ■  •  sUU*  ••••  ••■••••••••■«•■••■••• 

8 

4 

6 
6 
7 

do 

do 

do 

8 

do 

9 
10 

do 

do 

U 

do 

13 

do 

13 

do 

Bonscaren..  •••..... , 

S.C.Ktanball 

Kootenai  Power  Co , 

Anaconda  Copper  ICiidiDg  Co. , 
Cook  Mining  &  Reduction  Co . 

State  of  Montana. , 

Union  Electric  Co , 

do. 


F.  F.  Fanoett 

Northern    Idaho    &    Montana 

Power  Co. 
Missoula  Light  and  Water  Co.  (?) 

Montana  Power  Co 

WeBtem  Montana  Power  Co 


Thompson  Falls. 

Big  Hole 

Madison  River  No.  3.. 

Madison  River  No.  1.. 

Livingston 

Billings 

Canyon  Ferry  (Mis- 
souri River). 

Hauser  Lake  (MisBOuri 
River). 

Holter(Mi880uri  River) 

Rain  Bow  FaUs  (Mis- 
souri River). 

Great  Falls  "C'' (Mis- 
souri River). 

Great  Falls  "D"  (Mis- 
souri River). 

Black  Eagle  Falls  (Mis- 
souri River). 

Stillwater  River 

Rosebud  Creek 

Kootenai  River 

Flint  Creek 


Racetrack  Creek. 


Big  Fork. 


Missoula  River. 
Prospect  Creek. 
Clark  Fork 


T.  31,  N^  R.  20  W.,  sec.  — ... 
T.  18., R.  low., sec.  11.,... 

T.  4  S.,  R.  1  E.,  sec.  17 

T.  4  S.,  R.  1  E^sec.  30 

T.  1  S.,  R.  10  Er.,sec.— 

T.  1  S..  R.  36  E..  sec.  — 

T.  10  N.,  R.  1  W.,  sec.  10. . ... 


T.  13  N.,  R.  2  W.,  sec.  39. 


T.  14  N.,  R.  8  W.,  seo.  8. 
T.31N.,R.4E.,sec.35. 

T.21N.,R.6E.,sec.80. 


T.  21 N.,  R.  6  E.,  sees.  17+X. . 

T.  21  N.,  R.  4  E.,  seo.  — , 

T.  6  S., 
T.  7  S.. 
T.  31  N 
T.  6  N., 
T.  9  S., 
T.  6  S., 
T.  8  8., 
T.  7  S.. 
T.23N 
T.27N. 


R.  15  B.,  see.  (7). 

R.17E^sec.(T)... 
.,  R.  32  w.,  sec.  — . . 

,R.14W.,seo.(7).. 
R.14E.,seo.(n... 
R.  12W.,sec.(f)... 
R.  9W.,sec.— .... 
R.8W.,sec.— .... 
.,R.  19W.,sec.— .. 
.,  R.  19  W.,  sec.  — . . 

T.  13  N.,  R.  18  W.,  sec.  — . . 
T.  21  N.,  R.  30  W.,  seo.  (?) . 
T.22N.,  R.30W.,sec.  28.. 


40,000 
4,000 

12,000 
8,000 
2,000 
2,000 

10,000 

19,000 

47,000 
86,000 

188,000 

180,000 

8,000 

18,000 

17,000 

130,000 

1,600 

134 

1,000 

300 

260 

11,200 

3,300 

4,000 

1,000 

13,400 

357,084 


1  No  machinery  installed;  capacity  estimated. 

*  Not  operated. 

*  Construction  practically  completed^ 
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No. 


OWIMT. 


DoigBEtifln  Of  plial. 


Oapadty 

ofln- 

staltod 


pover). 


1 
2 
3 

i 
5 

6 

7 
8 


Elko-Lamoille  Co 

Schmidts  Mace 

Nevada  Copper  maim,  JQUlnc 
A  Power  Co. 

Sierra  PadAc  Fowcr  Go 

do. 


Lamoille  Creek. 


T.  35  N.,  R.  58  E 
T.  21  S.,  R.  05  E. 
T.45.N^.B.62-B 


.do. 
.do. 
.do. 


Tru4dEW  Bivu  ( Veodb) 

Farad 

Fl€tah 

Washoe 

Eeao 


T.  19 N.,  R.i8 P 
T.MN.,  E.  17E 
T.  l9N.,B.i«E 
T.  19  N.,  R.  18  E 


8. 


..sec.  14. 


»f 


500 

150,000 

U,500 

4»000 

2,000 
2,660 
2,000 


63p500 


NEW  MEXICO. 


1  Treaaiue 

2  Boolevare  A I 


A  Beductloo. 


Confldeoce  Mine 

Three     Forks,     Gila 
River  (three  plantfl). 


T.17S.,R.17W.,eec.ff). 
T.  14-8.,  R.  U  W.^^ec.  <f). 


10,600 


OREGON. 


2 
3 
4 

5 
6 
7 

8 


10 
11 
12 
18 
14 
15 
10 
18 

10 
» 
21 
22 
23 
S4 
25 


Portland  R7.  L.  A  P.  Co. 


.do. 
.do. 
.do. 


.do. 


Pacific  Power  A  Light  Co. 
do .TT. 


.do. 


NorthwBBtem  Gas  A  Etectrio 
Co. 

CityofMUkn 

Idatu)  Railway  Lififht  &  P.  Co. .. 

Grande  Roade  Water  Go 

Eastern  Oragon  L.  A  P.  Co 

.do. 


.do. 


Eagle  River  Electric  Power  Co. 
Portland  Raihray  L.  A  P.  Go.. 


N.  E.  Winnard 

Walter  MaoKay 

M.  J.  Anderson 

James  Lindsfl^ 

Oalifomia-Oregon  Power  Co. 
do 


.do. 


RockCEsak  Power  A  Transpor- 
tation Co. 


Oregon  City  (Statkn 

Casadoro  (Station  G).. 
Silverton  (Station  J).. 
River  MIU  (Station  M) 
Bull  Run  (Station  O). . 

Walla  Walla 

Tf^  Vakey  (White 

Hood     River     (two 

plants). 
South    Fork    Walla 

Walla  Rivar. 
Walla  WaUtt  River.... 
Oxbow  (Snake  Rlvar). 

Mlnam  River -. . . . 

MiUOeek 

Fremont. ............. 

Rock  Creek 

Eacle  River 

Oak  Grove  and  Three 

Links  Qraeks. 


Santiam  River , 

South  Fork  Goquilla. 

Mill  Greek 

Gold  Ray 

Prospect 

Klamath  Falls 


T.  2  8.|  R.  2  Eay  sec.~'~.  ■ 

T.  5  S.,  R.  0  E.,  seo.  22. . 
T.  7S.,  R.  1  W.sec.— .. 
X.  3  8. 1  R.  4  E.|  sec.  ~~~.. 
T.  1  S.,  R.  5  S^  seo.  "^a. 
T.  5  N.,  R.  30  E.,  seo.  — . 
T.  4  8.,  R.  14E.,seo.  7.. 


T.  2  N.,  R.  10  E.,  seo.  — . 
T..4N.,R.37E^a60.^. 


T.j5  N.,  R.  20  E.,  seo.  '-r..^...i 
T.  7  8.,  R.  48  E.ySec.  ""..•...■ 

T.  2  8.,  R.  41  E.ysec.  — 

T.  3  S.,  R.  40E.,seo.  -!-. 

T.  9  8.,  R.  35  E.,  sec.  — 

T.  8  8.,  R.  88  E.,  sao.  — 

±.  08.,  R.  43  E.,  sec.  34. ..... 

X.  5  D.y  R..0  E.y  SBC.  ~**»..*... 

T.  24  8.,  R.  9  E.,seo.  10 

T.  11  8.,  R.  7  E^seo.  —- 

T.  82  8.,  R.  11  W.,  seo.  — 

T.  23  8.,  R.  10  W.,  seo.  -*.. . . 

T.  30  8.,  R.  2  W.,  seo.  — 

T.  32  8.,  R.  3  E.,  seo.  -^ 

T.  38  8.,  R.  9  E.,  seo.  ~ 

" .  0  o.,  K.  Bo  E.,  aeos.  4^0.  a . 


0,040 

10,000 
3S3 

18,  UO 

15,000 

3,400 

8,000 


2,700 

140 

137,000 

12,600 

400 

1,300 

1,900 

1,600 

130,000 

12S0 

115,000 

15,000 

13,500 

2,600 

7,415 

1,500 

1,060 


188,000 


UTAH. 


1 
2 
8 
4 

5 
0 
7 
8 
9 
10 

n 


Utah  Power  A  Light  Co. 
do 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


Nunn  phmt. 
Olmstead... 
Narrows 


Battle  Creek 

Santaquin 

Snake  Creek 

Upper  MiU  Creek. 
Lower  Mill  Creek. 

Oakley 

Murdock 


8,  L.  M, 


1  No  machinery  installed;  oapadty  ettf  mated. 


2,010 
10,800 
1,300 
3,000 
3,316 
1,3S0 
1,600 
500 
3,  MO 
6,000 
3,600 
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UTAH-^^mtiiUMd. 


Mo. 


13 
18 
14 

16 
10 
17 
18 
19 

ao 

31 
33 
38 
34 
25 

30 
87 

38 
38 
30 
31 
32 
33 
34 
35 
30 
37 
38 
39 
40 
41 
42 
43 
44 


Owner. 


Utah  Ll^t  A  B 
do 


Co 


.do. 


.do. 
.do. 


.do. 
.do. 


Utah  LJ^t  &  By.  Go. 
do 


.do. 
.do. 


B«aver  Riv«r  Power  Go. 
do 


do 

do  ....1........ , 

United  States  BeolBQtttion  Senr- 

loe. 
dark  EleotrlcCo 

tdo. 


Cedar  Cltj  Li^t  &  Power  Co. . , 
Springviue  EIectri(f  Light  Co. . . . 

City  of  Brlgham 

Cityof  Loran 

CityofHeher , 

City  of  Ephraim , 

Ci^of  flyrum 

Utah  AgrieuHtiral  College 

Davis  County  Light  A.  Power  Co . 
The  Progress  Co 

do 


Ogden-Portland  Cemant  Co 

Cohunbus  Con«>lidated  Mining 
Co. 


Deafgnattom  of  plant* 


Aplne 

upper  Amerioan  Fork, 
liowar  AiiMrican  Fork. 

RlvwdiOe 

^Whekm 

filacksmlth  Fork 

Wmard 

Btalrs 

aranite 

Pioneer 

DevllaOate 

Beaver 

Fish  Creek ^... 

Salhia 

Manti 

Spanish  Fofk 

South  WlUow  Cueek... 

Ophir  Creek 

Otoele  Creek 

Cove  Creek 

Hobble  Creek 

Boxelder  Creek 


Cottonwood  Creek. 
Blacksmith  Fork.. 


Farmington. 

Murray 

do 

Baker  Creek 

Little  Cottonwood . 


Location* 


T.  4  S.,  R.  2  E.,  see.  8 

T.  4S.,  R.  2£.,aec.28... 
T.  4  S.,  R.  2  B^  sec.  33. . . 
T.  6  N.,  R.  1  W^ sec.  18.. 
T.  13  N.,  R.  2  W.,  seo.  27. 
T.  10  N.,  R.  1  E.,  sec.  11.. 
T.  8N.,R.  2W.,seo.  23.. 
T.  2  8.,  R.2E.,sec.20... 
T.  2  8.,  R.  1  E^  seo.  25.., 
T.ON.,R.l  W,,M0.23.. 
T.5N.,R.  lE^sao.SO... 
T.  29  8.,  R.  0  W.,  seo.  27. 
T.27B.,£.6W.,seo.6.. 
T.  218.,  R.  1  E.,  sec.  31.. 
T.  18  8.^.  8  E.^  seo.  8... 
T.8  8.,K.3E.,4ec.33... 

T.  3  0.y  B.  0  vT.ySec.  — .. 
T.6S.,R.  4  W.fSec.  28.. 
T.  3  8.,  R.  4  W^ 880  — .. . 
T.306.,R.  U  W.,seo.  13 
T.  8S.,R.  4E..sec.e.... 
T.9N^R.  1  W.,seo.l9.. 
T.  12N..R.2£.,eee.33. 
T.  3S^R.  5E.,8ec.  7.... 
T.  17S.,  R.3E.,sec.  14.. 
T.  ION., R.  IE., sec. 2.. 
T.  12  N.,  R.  I  E.,  sec.  35. 
T.3N.,R.  lE.,sec.l8.. 
T.2S.,  R.  lE.,sec.  7.... 
T.  2  8.,  R.  IE.,  sec.  3.... 
T.  2  8..  R.  1  E_^sec.  23.. . 
T.  10  N.,  R.  2  W.,  sec.  — . 
T.  3  8.,  R.  3E.,sec.  10... 


Capacity 
of  in- 
stalled 
madiin- 
ery  (horse- 
power). 


2,300 
1,000 

800 

5,400 

10,200 

4,000 

600 
2,100 
4,000 
4,000 
3,300 

806 

860 
80 

476 
1,000 

686 
400 
360 
136 
136 

1,000 
650 
900 

1,000 
150 
500 
400 
100 
100 
200 
230 
800 


84,351 


WASHINGTON. 


3 

8 

4 
6 
0 
7 

8 
9 
10 
11 
13 
13 
14 

15 

16 
17 
18 
10 

30 


34 
36 


Punt  Sound  Traction,  Light  &, 

Power  Co. 
Superior  Portland  Cement  Co. . . 

Olympio  Power  Co , 

do , 

.do. 


Oiympia  Light  &  Fawet  Co 

Poiet  Sound  Traction,  Light  A 
rower  Co. 

City  of  Seattle 

Ci^  of  Taooma 


Washington«Oregon  Corporation 
Northwestern  Electrio  Co 


City  of  EllensbiOT 

Great  Northern  R.  R 

Wenatchee  Valley  Gas  &  Elec- 
tric Co. 
Puget  Soond  L.  A  P.  Co 

Methow  Power  Co 

Palmer  Mountain  Tunnel  Co. . . . 

Stevens  County  Eleotiio  Co 

Inland  Portland  Cement  Go 

Lewlston-Clarkston  Co 

Spokane  A  Inland  Empire  Wft- 

terCo. 
Washington  Water  Power  Co. . . 

do 

do 

City  of  Spokane 


North  Fork  Nookaaok. 


Bear  Creek 

Elwha  River 

Snoqualmie  Falls. 

Dierlnger 

Deschutes  Rlvar.. 
Electron 


Cedar  River 

Nisqually  River... 

TTftfjtmn 

White  Sahnon 

Yakima  River 

Wenatohas  River.. 
Dryden 


Quiltoo 

Entlat 

Pateros 

Teats  Coulee 

CoalvlUe 

Sullivan  Crsek 

Asotin  Crsek 

Nhie  Mile  (Spokane 
River). 

Long  Lake 

LitUe  Falls 

Spokane  River 

.....do 


T.  40  N.,  R.  8  £.,  seo.  31*. 


T.  36  N.,  R.  8  E.,  sec.  11.. 
T.  30  N.,  R.  7  W.,  dec.  16. 
T.24N.,  R.8£.,800.30.. 
T.  20  N.,  R.  5  E.,  sec.  7... 
T.  17N..  R.2W.,  sec.—. 
T.  17  N.,  R.  5  E.,  sec.  4. 


T.  0  N.,  R.  1  £.,  sec.  18... 
T.  3  N..  R.  10  Ev  sec.  14.. 
T.  18  N.,  R.  18  E.,  sec.  33. 
T.  34  N.,  B.  17  £.,  aeo.  10. 
T.  24  N..  R.  18  E.»  seo.  26. 


T.22N., 
T.  25  N., 
T.  30  N., 
T.  39  N., 
T.  36  N., 
T.  39  N., 
T.  10  N., 
T.26N.. 


R.  20  E., 
R.  21  E., 
R.  23  E., 
R.25E., 
R.  38  E., 
R.  43  E., 
B.  44  E., 
R.  43  E., 


84. 

seo.  18. 
seo.  34. 
seo.  35. 
sec.  X. 
ser.  32. 
seo.  20. 
.0.. 


T.  27  N.,  R.  30  E.,  sec  13... 
T.27N.,  R.39E.,seo.30... 
T.  25  N.,  R.  43  E.,  seo.  18... 
T.25N.,R.48E.,sec.  11.. 


8,300 

1,800 

9,000 

31,000 

36,000 

1,000 

30,000 

20,800 
32,000 
1,000 
20,000 
1,060 
8,000 
3,380 

.      350 

3,000 

360 

700 

730 

4,730 

3,600 

32,000 

93,000 

36,000 

15,800 

8.800 


1  No  maohlnery  ioftalled;  eapaelty  estimated. 
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No. 


27 
28 

89 

80 

81 

82 

83 

84 

36 

8A< 

37 

88 

89 

40 
4t 
42 
43 

44 


48 


Owner. 


Padflo  Power  A  Light  Co. 
do .TT. 


.do. 


.do. 


.do. 
do. 


.do. 
.do. 
.do. 


Valley  Development  Go. 
Sampeon  A  Ash.. 


Heory  W.  Coe. 

Washington  Ry.  &  Electric  Co. 


Skaidt  Power  Co 

Great  Northern  Ry 

Kittitas  Ry.  dc  Power  Co 

International  Power  A  Mannfso- 

taringCo. 
(a)  Okanonn  Valley  Power  Co.; 

(5)  Simflkameen  Power  Co.; 

(c)  East  &  West  Okanogan 

Valley  Irrigation  Distriet. 
Similkameen  Power  Co 


Designation  of  plant. 


8al- 


Tnoannoti  River. 
Husam   (White 

mon  River). 

Blockhouse 

Waitsbnrg    (Toodiflt 

River). 

Dayton 

Priest  Rapids 

North  Yabma 

Naehes^ 


Saltan    River 
plants). 

8 'wo  plants)... 
ealum 


(nine 


*'Z"   Canyon   (Clark 

Pork  RiverV. 
Bimilkameen  River  .. 


.do. 


Location. 


(Capacity 
or  n- 

StBlM 

macUn- 

ery(hone- 

power. 


T.  U  N..  R.  41  E.,  see.  19 
T.4N.,R.10E., 

T.  4  N.,  R.  15  E., 

T.  9  N.,  R.  38  E.,  see.  — . . 

T.  10N.,R.89E.,see.— . 
T.  18N.,R.28£.,fee.2.. 
T.  18  N.,  R.  18  E.,  sec  28.. 
T.  14  N.^.  17  E.,  SBC  18. 
X .  8  N..  K.  24  E..  sec  2.  •  • 
T.  14  N.,  R.  10  W..  sec  — . 
T.  6N.,R.7E.,secl4... 
T.  9  N.-  R,  4  E..  sec  — . . . 
Ts.  28+29  N.,  Ra.  S4«  S^ 

Ts.  36+86  N.,  R.  11  E 

T.24N.,R.17E.,sec— . 
T.  22  N.,  R.  14  E.,  sec  — . 
T.  40  N.,  R.  48  £.,  sec  10. 

T.40N.,R.26E 

• 

T.40N..R.96E 


aoo 


200 
200 

200 

8,000 

790 

10,000 

730 

130,000 

12.S0O 

17,000 

180,100 

127,000 

280 

12.500 

1200,000 

12.400 


no 


740.8tt 


WYOIONO. 


1 
2 
3 
4 


P.  B.  Dykeman 

Toponop,  Alexander 

Seminole  Power  Co 

Colorado  &  Wyoming  Irrigation 

&  Power  Co. 
Campbell  &  Perkins 


Shoehone  Power  &  Irrigation  Co . 


Popo  Agie  River . . . 
John  Days  Fork... 
North  PlaUe  River 
....do 

GooeeCroek. 

Big  Horn  River.... 


StiAP.  M. 

T.  32  N.,  R.  101  W., 
T.37N.,R.118W.,S6C2S 
T.  26  N.,  R.  84  W.,  flec  27.. 
T.  18  N.,  R.  80  W.,  sec '. 

T.  66  N.,  R.  86  W.,  sec  85. 

wnan,  jr. 

T.  6  N.,  R.  6  E.,  sec  — 


13S0 

11,000 

190,000 

ill{O0O 

7.090 


U,000 


8,810 


SUMMARY  BY  STATES. 


State 


AgKNgate 

instiiledaod 

MtfaDsted 

OBpeelty. 


Arlxona 

CJaUlomia. . . 

Colorado 

Idaho 

Montana 

Nevada 

New  Mexico 

Oregon 

Utai 

Washington. 
Wyomkig... 


^8,100 

1,061,800 

'121400 

221,»0 

867,100 

10,000 

188,000 

81,400 


2,»«,000 


1  No  machinery  tostalled;  capacity  estimated. 
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WATEB  POWEB  AVAILABLE  IN   F0WEB-8ITB  BE8EBVE8  OF  THE  WB8TEBN   UNITED 

STATES. 

The  accompanying  tables  show  the  estimated  capacity  of  maehlnery  that 
may  reasonably  be  expected  to  be  installed  in  the  development  of  the  water- 
power  possibilities  of  power-site  reserves  outside  of  national  forests.  It  is 
estimated  by  ofDdals  of  the  Forest  Service  that  about  12,000,000  horsepower 
can  be  developed  on  the  national  forests  on  the  basis  of  low  water  conditions, 
with  consideration,  however,  to  some  storage  sites.  It  is  roughly  estimated, 
therefbre,  that  installation  of  water  wheels  aggregating  18,000,000  horsepower 
capacity  may  reasonably  be  made  on  power  sites  of  the  public  domain  on  the 
basis  of  low-water  conditions,  and  that  this  may  be  increased  to  29,000,000 
horsepower  if  all  storage  facilities  are  utilized.  In  ad^tion,  there  is,  of 
course,  a  large  amount  of  water  power  that  can  be  developed  without  utiUlsing 
lands  of  the  public  domain. 

In  estimating  the  power  possibilities  of  the  power-site  reserves,  it  was 
assumed  that  the  capacity  of  installed  water  wheels  on  any  stream  would  be 
88  per  cent  of  the  theoretical  power  of  the  stream  within  the  limits  of  the 
reserves  during  the  average  month  of  minimum  flow.  Storage  was  estimated 
on  the  basis  of  known  conditions  where  possible.  In  the  absence  of  data  it 
was  assumed  that  the  installed  capacity  6t  water  wheels  on  any  stream  with 
developed  storage  would  be  70  per  cent  of  the  theoretical  power  of  the  stream 
within  the  limits  of  the  reserves  during  a  year  of  average  flow. 

It  must  clearly  understood  that  these  estimates  have  been  hastily  prepared 
on  the  basis  of  meager  data,  and  no  claim  as  to  their  accuracy  is  made.  They 
represent  merely  the  best  approximation  that  can  uow  be  fbrmulated. 


Btita. 


Aflio&a. 


Ariioiia-NeTadft«. 

naUfcrnla 


stream. 


Little  Colorado  Blver 

BiU  Williams  River 

GHa  River 

San  Franciaoo  River 

Salt  River 

Haasayampa  River 

Approximate  total 

Colorado  River 

Sacramento  River 

Pit  River 

Fall  River 

McCloud  River 

Cow  Creek  Basin 

Bear  Creek 

Battle  Creek  Basin 

Mill  Creek 

Deer  Creek 

North  Fork  Feather  River 

Middle  Fork  Feather  River 

South  Fork  Feather  River 

North  Fork  of  Yuba  River 

South  Fork  ol  Yuba  River 

Yuba  River 

North  Fork  of  American  River. 
Middle  Fork  of  American  River 
South  Fork  of  Amerfean  River. 

Cache  Creek 

San  Joaquin  River 

Kings  River 

Merrad  River 

Tuolumne  River 

Stanislaus  River 

Mokelnmne  River 

Coeumnes  River  Basdn 

Eel  River  tributaries 

Eel  River 

Mad  River 

Klamath  River 

Fall  Creek 

Shasta  River 

Trinity  River 

Susan  River 

West  Fork  Carson  River 


Idnimum 
hors^ 
power. 


Horsspoww 

wfOi 

stonse. 


18 


22 

44 


43 

400 

63 

ss; 

6, 

1 

43 

5 

6 

20 

10 

8 
1 

31 
8 
8 

10 
2 

10 
7 
7 
7 
6 

26 

2, 
1 
2 

4 

7 
1 


000 
000 
MO 
200 
000 
iUO 


000 
000 


260 
000 
000 
000 
800 
800 
000 
000 
000 
000 
000 
400 
700 
000 
000 
600 
300 
000 
400 
000 
000 
000 
600 
000 
600 
160 
800 
000 
000 
000 
800 
000 
400 
460 
1,200 


2,600 
12,000 

4,600 

1,200 
60,000 

2,000 


88,000 

100,000 


56,600 
600,000 

60,000 

40,000 

10,200 

2,000 

76,000 

8,000 

0,500 

120,000 

36,000 

1,600 

6,000 

24,000 

73,000 

16,000 

12,000 

32,008 

26,000 

80,000 

34,000 

13,000 

48,000 

40,000 

200,000 

26,000 

35,800 

5,600 

20,000 

106,000 

8,000 

17,000 

6,000 

4,600 

4,800 
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Stete. 


Iftnlmiim    Q( 


powv. 


[ofwpovw 
wfth 


Camonito. 


Idaho... 


Idaho- Oregon, 
Montaiia 


Nevada. 


East  Forlc  Canon  Rlyer 

W«gt  Walker  Rfw 

Vast  Walker  Rlvar  and  Udbatnte.... 

Book  Creak 

Owens  River 

BLobop  Creek 

UttiePloeCkeak. 


Approxtmate  total.. 


Kerth  Platte  Rirer 

Clear  Creek  Baaln ^ 

South  Boulder  Cretk 

Left  Hand  Creek 

6t.VTata  Creek  Baaln 

Big  Thompeon  Creek 

Cache  La  roudre  River 

South  Platte  River 

AikanaeeRhrer , 

Upper  forks  of  Arkansas  River , 

Grape  Creek , 

Oreen  RlYer 

Yaropa  River 

White  River  Basin 

Grand  River 

WIlHafTsFei^ 

Blue  River 

Eafile  River 

Gunnison  River 

Gimnison  River  tributaries 

xyoioves  Ki vor ••••.••••••••••»• 

Animas  River 


Approximate  totd. 


Bear  River... 

Clark  Fork  River. 

Kootenai  River 

South  Fork  of  Coeur  d'Alene  River. 

St.  Joe  River  Basin 

Snake  River 

Blackfoot  River 

Bannock  Creek 

Bnineau  Rl  ver 

Boise  Ri  ver 

Pavette  River 

Payette  Rt  ver  tribatarlea. 

Salmon  River 

Little  Salmon  River 

Crane  Creek 

Clearwater  River 

Clearwater  River  tributajrles 


Approximate  total , 
Snake  River 


Madison  River 

Jefferson  River  teibutules 

Missouri  River 

Blmh  Creek 

St.  Mary  River  tributaries. . . . . 

Judith  River 

Yellowstone  River 

Boulder  River 

Stillwater  River 

Bighorn  River 

Kootenai  River 

Hell  Gate  River 

Big  Blaokfoot  River 

West  Forte  of  Bitterroot  River. 

Clark  Fork  River. 

Flathead  River 

Flathead  River  tributaries 


Approximate  total. 


East  Canon  River. . 
West  Walker  River. 
East  Walker  River. 
Salmon  Falls  River. 


Approximate  total. 


1,000 
780 
1,100 
2,000 
8,500 
2,000 

aso 


835,000 

?^ 
4,700 

3,100 


3,800 

6,000 

8,000 

750 

75,000 

2,100 

750 

5,000 

7,000 

13,500 

70,000 

3,000 

U,500 

41,000 

33,000 

18,600 

900 

7,500 


309,000 


15,000 

6,000 

8,800 

2,500 

19,500 

410,000 

3,000 

1,000 

3,000 

7,500 

35,000 

100,000 

600,000 

4,000 


70,000 
70,000 


1,349,000 
300,000 


135,000 
1,700 

60,000 
4,000 
1,300 

12,000 

16,000 

400 

7,500 

35,000 
3.500 

23,000 

9,500 

5,400 

175,000 

42,000 
5,500 


537,000 

750 

400 

7,000 

800 


8,600 


4,«0 

2,460 
16,880 

4,000 
10,000 

2,800 
7» 


1,814,000 

"TmS 

8,000 

6,700 

8,060 

13,000 

40,000 

8,000 

2,400 

160,000 

3,900 

20,000 

16,000 

85,000 

22,000 

250,000 

3.500 

23,000 

80,000 

64.000 

42,500 

1,500 

13.500 


830,000 


81^ 

6,000 

4,000 

5,flO 

25,500 

570,000 

20,000 

1.300 

5,000 

10,000 

85,000 

210,000 

800,000 

3O;O00 

S.OOO 

95.000 

100,000 


2,172,000 
350,000 


180.000 
11.000 
85,000 
1^000 
4.000 
15,000 

800 

9,500 

50,000 

4,000 

28,000 

15,500 

7,000 

906,000 

106,000 

0,800 


854.000 
1,900 

9,aoo 

1,100 


15,000 
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N^fir  Mexico. 


OnBoo. 


Vtttk. 


WMilngton.. 


Stresni. 


San  7«ao  Rl?«r 

OUftRlTor 

Approximate  total 

Owyhee  River 

Mameiip  RiTW  Basin 

Omide  Roode  Ri^Fer 

Wallowa  River 

WaUa>  Walla  River  tribuiarieB 

John  Day  River 

John  Day  River  tribataries 

Deschutes  River. 

Crooked  River 

Ketolliis  River 

Whitewater  Creek 

Wann  Springs  Creek 

l£incre& 

Shitike  Creek. 

Beaver  Creek 

White  River 

East  Fork  of  Hood  River 

HcKencie  River..* 

Molalla  River 

Nehalem  River 

Siletz  River 

Umqoa  River 

Umqua  River  tributaries 

Rogue  River 

Rogue  River  tributaries 

Williamson  River 

Sh^ean-River 

Klamath  River 

Deep  Creek. ^ 

Harney  Lake  Basin 

Approximate  total 

Qreen  River 

Ashley  Creek 

Duchesne  River 

DuGhesne  River  tributaries 

White  River 

Huntington  Creek 

Grand  River .* 

Dolores  River 

Fremont  River 

Colorado  River , 

San  Juan  River •. 

Blacksmith  Fork  Creek , 

Weber  River 

American  Fork 

Prove  River 

Beaver  River 

Approximate  totaL 

Clark:  Fork  River. 

Columbia  River , 

Little  Pend  Oreille 

Hall  Creek 

Spokane  River , 

San  Poll  River 

Nespelem  River , 

SlmUkameen  River , 

Methow  River 

Yakioia  River 

Nachfis  River 

Grande  Ronde  River 

Klfckltat  River 

Kltekltat  River  tributaries. 

White  Salmon  River 

Lewis  R  Iver 

Toutle  River  Basin. 

Soleduck  Riw 

South  Fork  Snogualmle  River , 

South  Fork  Skykomlsh  River 

SaukRlver.« 

Deer  Creek 

mabot  Creek 

South  Fork  Nooksak  River 

Approximate  totaL 


y|nfTniitn 

horse- 
IK)wer. 


6»fi00 
460 


6,000 


8,500 

1,100 

27,000 

4,600 

4,500 

18,000 

6,500 

700,000 

29,000 

170,000 

4,600 

28,000 

9,000 

16,000 

2,500 

10,000 

9,000 

53,500 

500 

500 

850 

2,000 

1,700 

16,000 

1,700 

1,700 

860 

120,000 

400 

6,000 


1,250,000 


120,000 

1,800 

15,000 

6,000 

10,000 

2,400 

22,000 

1,600 

12,600 

125,000 

24,000 

8,500 

3,000 

400 

4,600 

860 


352,000 


190,000 

1,480,000 

900 

750 

34,000 

2,800 

1,100 

0,400 

22,000 

8,000 

1,500 

30,000 

167,000 

30,000 

07,000 

60,000 

3,200 

600 

11,000 

2,200 

2,000 

300 

400 

4,000 


Honepowc 

wfth 

sterage. 


2,144,000 


18,009 
1,300 


19,000 


100,000 

1,700 

65,000 

7,600 

6,600 

170,000 

36,000 

750,000 

29,000 

170,  Ow 

6,890^ 

36,080 

10,08l> 

18,0«^ 

3,00t 

15,000 

12,006^ 

76,000 

1,200 

2,000 

8,600 

4,OO0r 

6,600 

25,000 

2,000 

2,000 

4^000 

210,000 

1,500 

7,000 


1,773,000 


260,000 

3,000 
20,000 

6,000 
16,000 

6,000 
70,000 

2,500 

16,000 

240  000 

60,000 

4,600 

6,000 
800 

0,500 


607,000 


880,000 

1,760,000 

1,500 

1,000 

96,000 
4,200 
2,800 

18,000 

30,000 

10,000 
2,400 

72,000 
220,000 

35,000 
100,000 

02,000 
7,000 
1,200 

13,000 
8,600 
8,200 
1,200 
1,500 
6,000 


2,826,000 
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State. 


WyomtDg 


Stream. 


BichomBfvw. 

Wmd  River  Basin. 

Owl  Creek. 

Shoehoiie  River  tribataries 

Shoshone  River 

North  Platte  River 

Oreen  River 

Qreen  River  tributaries. . . . 

Approximate  total... 


Minimum 
horse- 
power. 


28.000 
13,000 
6.000 
8,500 
3,700 
7,600 
3,000 
660 


64,000 


power  with 
storsfs. 


36^000 

1^600 
7,600 
6,000 
10,000 
30,000 
6^000 
6^600 


120,000 


SUMMARY  BY  STATES. 


Arizona 

Arizona-Nevada 

CallfomJa 

Colorado 

Idaho 

Idaho-Oregon 

Montana 

Nevada 

New  Mexico 

Orof^on 

Utah 

Washin^n 

Wyoming 

Total 


22,000 

44,000 

835,000 

300,000 

1,349,000 

300,000 

537,000 

8,500 

6,000 

1,250,000 

352,000 

2.144,000 

.    64,000 


7,220,000 


83,000 

100,000 

1,814,000 

830,000 

2,172,000 

350,000 

854.000 

15,000 

19,000 

1,773,000 

697,000 

2,825,000 

130,000 


11,662,000 


Thb  Contbol  of  Water  Power  Development  in  the  Western  States. 

Thjs  statement  Is  a  discussion  of  the  ownership  of  the  water  power  developed 
in  the  11  Western  States  and  of  the  affiliations  of  the  corporations  by  which 
the  great  bulk  of  the  power  is  controlled.  In  its  preparation  general  works 
of  reference  dealing  with  such  topics  have  been  freely  consulted,  especially 
Moody's  Manual  of  Railroads  and  Corporation  Securities  for  1913.  Files  of 
the  New  York  Commercial  and  Financial  Chronicle  have  been  reviewed  in  order 
to  secure  the  most  recent  information,  as  well  as  for  many  details  In  connection 
with  the  stock  interests  of  holding  companies.  Walker's  Manual  of  California 
Securities  has  been  relied  upon  for  the  field  covered.  Directories  of  directors 
of  New  York,  Boston,  Philadelphia,  and  Chicago  have  also  yielded  information 
as  to  the  corporate  connections  of  individuals. 

The  information  regarding  developed  water  power  is,  however,  largely  taken 
from  original  data  in  the  flies  of  the  Geological  Survey  and  of  the  Forest 
Service  of  the  Department  of  Agriculture. 

This  statement  may  in  a  sense  be  regarded  as  a  continuation  of  the  report 
of  the  Commissioner  of  Corporations  of  March  14,  1912,  on  "  Water-power  de- 
velopment In  the  United  States,"  in  so  far  as  it  relates  to  the  concentration  of 
ownership  and  control  in  the  Western  States.  The  period  which  has  elapsed 
since  this  report  was  issued  has,  however,  witnessed  marked  changes  in  at 
least  two  particulars. 

The  increase  in  developed  water  power  in  "the  West  has  not  only  been 
enormous,  but  the  tendency  toward  concentration  Into  large  units  has  advanced 
to  the  stage  where  the  entire  territory  is  now  practically  divided  among  the 
larger  companies.  -The  average  amount  of  power  developed  by  the  28  com- 
panies controlling  90  per  cent  of  the  developed  power  in  the  West  is  now 
60,000  horsepower,  while  six  companies  control  over  100,000  horsepower  each. 

The  increase  in  the  number  and  Importance  of  public-service  securities  hold- 
ing companies  is,  however,  the  most  striking  development  in  water-power 
finance  during  recent  years.  While  several  of  these  companies — the  Electric 
Bond  &  Share  Co.,  the  Electrical  Securities  Corporation,  and  the  United  Electric 
Securities  Co. — ^were  active  in  1912,  and  were  then  noted  as  "  General  Electric 
companies,*'  these  appear  to  have  been  but  the  forerunners  of  a  horde  of  such 
corporations  whose  names  are  characterized  by  bewildering  permutations  of 
a  few  adjectives  and  nouns.  The  enormous  capitalization  of  these  companies 
and  their  large  holdings  of  the  securities  of  operating  companies  give  to  their 
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deyelopment  and  activities  the  utmost  Importance.  The  affiliations  of  a  number 
of  these  holding  companies  are  discussed  in  the  next  section  of  the  report.  In 
but  few  instances,  however,  can  a  direct  answer  be  given  to  the  question :  Who 
owns  the  holding  company? 

The  preparation  of  this  statement  is  to  be  credited  to  Messr&  H.  Stabler 
and  W  .B.  Heroy,  of  the  Geological  Survey. 

9 

HOLDING  OOMPAniES. 

In  connection  with  the  water-power  and  public-utility  business  an  elaborate 
system  of  stock  holding  has  been  developed.  The  stocks  and  bonds  of  operat- 
ing companies  are  offered  to  the  public  for  investment,  but  a  controlling  inter- 
est is  usually  retained  in  some  way  by  a  holding  company.  This  control  may 
be  effected  by  the  ownership  of  a  majority  of  the  stock;  by  the  ownership  of 
a  portion  of  the  stock  together  with  valid  proxies  sufficient  to  give  a  majority 
vote  at  stockholders'  meetings;  by  the  ownership  of  a  large  though  less  tlian 
majority  stock  Interest  in  the  company,  combined  with  the  scattering  of  the 
remaining  shares  among  numerous  small  and  unassoclated  holders;  by  the 
creation  of  a  voting  trust  extending  over  a  period  of  years ;  by  agreement  with 
banking  and  financial  houses  through  which  the  securities  of  the  operating 
company  are  marketed  and  upon  which  it  may  be  dependent  for  financing. 

In  many  cases  the  method  of  control  exercised  is  publicly  known,  the  amount 
of  stock  held  being  published  in  connection  with  the  reports  of  the  holding  com- 
panies. Frequently  also  statements  are  made  that  a  holding  company  controls 
an  operating  company,  but  the  means  and  measure  of  control  are  not  stated. 
Many  of  the  holding  companies  which  are  large  owners  of  the  securities  of 
water-power  and  other  public-service  corporations,  however,  confine  published 
reports  of  their  activities  to  statements  of  the  amount  of  securities  held,  with- 
out any  Indication  of  the  identity  of  the  operating  companies  over  which  con- 
trol may  be  so  exercised. 

In  the  study  of  the  intercorporate  relations  of  companies  in  the  public-service 
field  it  has  been  noted  that  many  of  the  holding  companies  which,  so  far  as 
published  Information  Indicates,  have  no  relations  with  any  particular  operat- 
ing companies,  have  many  directors  in  common  with  other  holding  companies 
whose  affiliations  are  more  definitely  known.  While  the  fact  that  one  or  more 
names  appear  on  the  directorate  of  several  holding  companies  may  not  be  con- 
clusive evidence  that  the  same  general  financial  interests  are  concerned,  yet 
when  the  relation  is  repeated  in  so  many  instances  that  a  practically  com- 
plete network  of  holding  companies  is  established  the  evidence  of  community 
of  interest  becomes  very  strong.  To  make  this  fact  apparent  a  list  of  all  the 
Important  companies  of  this  class  was  compiled.  From  It  were  eliminated 
all  companies  which  were  purely  eastern,  central,  and  middle  western  In  their 
relationships.  A  few  smaller  companies  and  some  which  were  practically 
identical  in  directorates  with  others  were  eliminated.  The  result  is  a  list  of 
24  holding  companies.  The  total  number  of  directors  of  these  24  holding  com- 
panies Is  227.  Of  these,  50  names  occur  on  more  than  one  directorate,  and 
these  50  men  together  hold  135  directors'  positions  out  of  the  total  of  312,  or 
about  43  per  cent.  In  other  words,  if  the  24  companies  were  considered  as 
together  forming  one  large  corporation  in  which  each  man  had  as  many  votes 
as  he  now  has  in  the  separate  companies,  these  50  men  would  have  but  little 
short  of  a  majority.  The  majority  could  easily  be  attained  by  the  inclusion 
of  certain  others  listed  who  because  of  their  connection  with  banking  firms 
and  operating  companies  are  allied  to  this  group.  Certain  men  are  very  con- 
spicuous because  of  the  number  and  Importance  of  the  companies  with  which 
they  are  connected.  A.  W.  Burchard  and  S.  Z.  Mitchell  are  each  connected 
with  seven  holding  companies ;  Breed,  Ghllds,  and  Hemphill  with  five ;  and  Bed- 
ford, Paine,  Strong,  and  Williams  with  four.  Each  of  these,  as  well  as  20 
others  listed,  is  connected  in  an  Important  way  with  the  General  Electric  CJo. 
and  its  acknowledged  subsidiary  holding  companies.  In  addition,  a  number  of 
the  others  are  connected  closely  with  General  Electric  interests  through  other 
relationships,  especially  through  banking  houses,  as  will  be  shown  below. 

The  following  holding  companies  are  subsidiaries  or  allies  of  the  General 
Electric  Co.:  Electric  Bond  &  Share  Co.,  American  Gas  &  Electric  Co.,  Elec- 
trical Securities  Corporation,  Utah  Securities  Co.,  American  Power  ft  Light  Co., 
and  Public  Utilities  Corporation.  These  companies  and  their  directors  are  indi- 
cated in  heavy-faced  type  in  the  following  list,  which  includes  directors  on 
more  than  one  holding  company. 


954 


APFfiKDIX. 


•GO  iTOin 
^soAiii  eo|AJ»g  onQM 

!  I  I  I  I  :  !  ;♦  1  :  .'  J  : 

*oo  8e|)|jno 
-es  »q8n   V  ^»MB«tt 

1  !  1  1  !  :  I  ;♦  1  :  :  :  : 

*op  ^orax^sdA 
-ni    s^AipiH    P^inn 

;  I  :•  :  :  .'  t  I  :  :  :  :  : 

:::::::::::*:!•::: 

'uui^wodjop  80|^|jnaog 

:*:**•!:::*  ::!::! 

'OQ  TIOf)OBJJ, 

::::::::::•::♦ 

:!!:::•:::'::'::♦:: 

•00  won 

:::::::::*:*!: 

:::.*:;•  i  i  i  i  !•  i  :  :  : 

1           'iioi^gjodioo 

owo<na  V  OTo  p«»Tnn 

:::♦:*:::::::: 

:::::::::::*:•*  :  : 

•00  S0niodai<i  owoeta 

i  i  i  i  i  i  i  i  i  !♦  i  i  i 

•oosoi^imoegonqnd 

:::::'.::::!:!•  i  i  : 

•ooflewimnneojJOTttv 

:::::::•  :::::: 

•oowi^romp«?n"n 

M  M  M^*  N  M  N 

:*::::::♦   :♦:::::: 

•(•oni)  tmima  iwh»j 

i  :  i  i  !::::::*  i  i' 

»::::::::»::•:::: 

iio|)«iod 

:::::::::*:*::' 

»  ::::::::♦   :::;::; 

*nop8Jod 

-joo'wFiRnn  iwwwia 

::::*:::::  l-^M  i 

:*!:::::*  i  i  i  i  :  :  !  : 

iion«K><iJK>o  oiiio«ta 

:•*::::!::•::■' 

•00  8911 

-Iinoeg  ORoeia  peirvn 

*•  :::::::::::: 

:::  i  ::  i  ::::::  i  i  :* 

HDpuodjoo    80|i|JtU)»s^ 

::::::•:•::*::  i  i  : 

-MO  ranvmn  onqna 

:::::::::::  i-H  : 

■     •••(■•••■•<          ■ 

:*:**•:!:[:::!::: 

•00  wan 

sp    i9Ao«£    traofienEY 

•     •■•          ••••         •         •• 

::*:::  i*  ;:::  i  ::  M 

*oo  sei^fxiioos  imxi 

::::*:*::*:::* 

::*::::::::*::::: 

*noT^«2odJOo 

♦  ::::::::::::: 

iiiifiiaiaiif 

:!:!:*:::::!:::** 

•00  ow 
-oeia  9  svo  mofjeiBY' 

:::::::::*!*!: 

::  i  :!::♦:  i  I:::::  i 

•00 
azvqe  9  pvoa  Ofxpent 

::::*♦:::::::: 

::!::*:*!::*:::*: 

•oo  OT^«tX  1«nVHI 

t                ■•••i««la*i 

■  i  ::;*:;::::::  i  i  : 

1 

P 

Abbott.  Gordon 

Adams,  C.  F.,  2d 

Ames.  Oliver 

Bacon,  0.  W * 

Bedford,  A.  0 

Bertron.  S.  B 

Bonbright.  Irving  W. . 

Bonbright,  WmTP 

Bradlee,  El.  0 

Breed.  B.S 

Brown,  F.  Q 

Bnrchard,  A.  W 

BrUesbr.H.K 

Campbell,  James 

isSllllfsi|||il|l 

AflFBNIHZ. 


655 


1  r  !  J  :♦  :•  ; 

'. '.  \*  '.* '.',', 

:::*:•  :»  :  : 

'.*,'.*   :•  i  :  ; 

::*:::♦  :  :  : 

'  '.*   i  i  i  i  :  i 

:  :  :  :  i  i  :  :  i-H 

::;::::!:; 

♦  :  I  :  I  :  i  :  i  i 

•!:::!■!* 

:*:::::::: 

1  I  :  ;  ;  :  !•  ; 

I  :  ;  .'  1  .'  !♦  ; 

:*::::::! 

','.'.','.',*  I  '.  \ 

*::!:::!: 

I  *.'.',',  ',*  I  ',  \ 

:  :•  :*::!: 

•  ::!::::!! 

:::::::♦* 

:::::::!* 

:*::!;:::; 

::;-►::::: 

:*:!:::::: 

::*::::::; 

::::•:;:: 

:*:•::::! 

::::*:*:: 

:*::::::** 

k  •  •  I  ■  •  •  •  •  • 

::♦:*::::: 

^■•••rai>a 

:*!:!::::: 

*:::::*:# 

:*  :**  :  :  i^^n 

i  i  :♦*  i  :  :  i-H 

!:*!:::::: 

1  :::::::«  : 

i  i  is  I : :  il"? 

illlliiiii 

82440—15- 


-42 


656  AP^innx. 

With  the  sole  exception  of  the  Electric  Properties  Ck>.  and  the  Public  Serv- 
ice Investment  Co.,  some  director  of  one  of  the  General  Electric  subsldiarieB 
is  found  on  each  company.  The  Electric  Properties  Co.  is  the  holding  company 
of  Westinghouse,  Church,  Kerr  &  Co.,  and  the  Public  Service  Investment  Co. 
is  the  holding  company  for  Stone  and  Webster.  The  relations  of  these  com- 
panies will  be  discussed  below. 

In  order  that  the  tremendous  concentration  of  capital  Involved  in  this  closely 
connected  group  of  holding  companies  may  be  indicated,  the  essential  facts 
regarding  capitalization  and  holdings  of  securities  for  each  company  are  Indi- 
cated in  the  following  statements.  Additional  information  is  also  given  concern- 
ing the  purposes  for  which  they  are  stated  to  be  organized,  their  officers,  and 
the  connection  of  their  officers  with  operating  power  companies  in  the  area 
under  discussion. 

A»  General  Electric  Oo, 

Incorporated  in  New  York  under  special  charter  to  manufacture  all  kinds  of 
electrical  apparatus  and  appliances;  owns  the  entire  common  stock  of  the  Elec- 
trical Securities  Corporation  and  the  Electric  Bond  &  Share  Co. 

Capital  «tocik;.— Authorized,  $105,000,000;  outetanding,  $101,314,900. 

Transfer  agents. — Farmers'  Loan  &  Trust  Co.,  New  York,  and  American  Trust 
Co.,  Boston. 

Registrars. — Guaranty  Trust  Co.,  New  York,  and  Old  Colony  Trust  Co., 
Boston. 

Assets. — ^December  31,  1913,  approximately  $144,000,000,  including  stocks  and 
bonds  of  its  subsidiaries  of  $17,574,884  and  stocks  and  bonds  of  other  companies 
of  $8,389,478. 

Main  office. — Schenectady,  N.  Y. 

New  York  office. — Hudson  Terminal  Building. 

Officers. — President,  B.  W.  Rice,  Jr.;  vice  presidents,  J.  B.  Lovejoy,  A.  W. 
Burchard,  J.  R.  McKee,  O.  D.  Young;  secretary,  M.  F.  Westover;  treasurer, 
H.  W.  Darling;  assistant  treasurer,  R.  S.  Murray;  assistant  secretary,  I.  S. 
Keeler;  second  assistant  secretary,  J.  F.  Zoller;  general  auditor.  S.  L.  White- 
stone  ;  assistant  general  auditor,  John  Riley.  Directors :  C.  A.  ColBn,  chairman ; 
Gordon  Abbott,  Oliver  Ames,  George  P.  Gardner,  H.  L.  Higginson,  Robert  Treat 
Paine,  2d ;  Philip  Stockton,  Marsden  J.  Perry,  S.  L.  Schoonmaker,  Charles  Steele, 
B.  W.  Rice,  Jr.,  M.  F.  Westover,  B.  E.  Sunny,  Benjamin  Strong,  Jr. 

Officers  connected  with  operating  companies. — ^The  following  officers  are 
directors  of  operating  companies  in  the  Western  States  as  indicated: 

Philip  Stockton :  Puget  Sound  Traction,  Light  &  Power  Co. 

C.  A.  Coffin:  Montana  Power  Co. 

A.  W.  Burchard :  Western  Power  Co.,  Great  Western  Power  Co. 

J.  R.  McKee:  Colorado  Power  Co. 

B.  Blectrio  Bond  amd  Share  (ta^ 

Incorporated  in  New  York  with  power  to  purchase  bonds,  stocks,  or  other 
forms  of  securities  resulting  from  electrical  and  other  developments,  such  as 
electric  street  railways,  electric  light  and  power,  gas,  and  water  plants.  The 
company  furnishes  the  necessary  capital  and  manages  consolidations  and  re- 
organizations of  properties.  The  entire  common  stock  is  owned  by  the  General 
Electric  Co. 

Capital  stock. — ^Authorized  and  outstanding,  $5,000,000  common  and  $5,000,000 
preferred.    No  bonds. 

Registrar. — Guaranty  Trust  Co.,  New  York. 

Assets.— jyecember  31,  1912,  approximately  $15,900,000,  indudhig  $6,371,313 
investment  stocks,  $2,710,790  investment  bonds  and  coupon  notes,  and  $3,027,276 
syndicate  accounts. 

OffUce. — Schnectady,  N.  Y. 

New  York  Office. — ^71  Broadway. 

Oj^cra.— President,  S.  Z.  Mitchell;  vice  presidents,  Fred  A.  Farrar,  F.  G. 
Sykes,  G.  E.  Claflin;  treasurer  and  assistant  secretary,  B.  W.  Hill;  secretary 
and  assistant  treasurer,  H.  M.  Francis ;  assistant  treasurer  and  assistant  secre- 
tary, A.  E.  Smith;  assistant  secretary,  G.  C.  HoUister.  Executive  committee: 
Marsden  J.  Perry,  A.  C.  Bedford,  C.  A.  Coffin,  S.  Z.  Mitchell,  Benjamin 
Strong,  Jr.  Directors:  Marsden  J.  Perry  (chairman),  A.  0.  Bedford,  S.  R.  Bert- 
ron,  C.  A.  Coffin,  Frederick  Farrar,  Alexander  J.  Hemphill,  B.  W.  Hill,  WUliam 
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G.  Lane,  S.  Z.  Mitchell,  Felix  Rosen,  Frederick  Strauss,  Benjamin  Strong,  Jr., 
K.  T.  Paine,  2d,  and  P.  L.  Saltonstall. 

Offlcera  connected  toith  operating  companies, — ^The  following  officers  are  di- 
rectors of  operating  companies  in  the  western  States  as  indicated : 

S.  Z.  Mitchell:  Colorado  Power  Co.,  Montana  Power  Co.,  Great  Falls  Power 
Ck).,  Helena  Railway  &  Light  Co.,  Utah  Power  and  Light  Co.,  Pacific  Power 
&  Light  Co.,  Puget  Sound  Electric  Railway,  Tacoma  Railway  &  Power  Co., 
Sierra  and  San  Francisco  Power  Co.,  Portland  Gas  &  Coke  Co. 

F.  G.  Sykes :  Pacific  Power  &  Light  Co.,  Portland  Gas  &  Coke  Co. 

G.  E.  Claflin :  Utah  Power  &  Light  Co.,  Pacific  Power  &  Light  Co. 
B.  W.  Hill :  Pacific  Power  &  Light  Co.,  Portland  Gas  &  Coke  Co. 
A.  B.  Smith :  Colorado  Power  Co.,  Utah  Power  &  Light  Co. 

A.  C.  Bedford :  Colorado  Power  Co.,  Western  Power  Co.,  Gre»it  Western  Power 
Co.,  Portland  Railway,  Light  &  Power  Co. 

O.  A.  Coffin :  Montana  Power  Co. 

A.  J.  Hemphill :  California  Railway  &  Power  Co. 

P.  L.  Saltonstall :  Sierra  and  San  Francisco  Power  Co. 

Frederick  Strauss:  Montana  Power  Co.,  Great  Falls  Power  Co.,  Portland 
Railway,  Light  &  Power  Co.,  Portland  Railways  Co. 

C.  American  Qas  rf  Electric  Co. 

Incorporated  in  New  York ;  a  majority  of  the  stock  is  held  by  Electric  Bond 
&  Share  Co. 

Capital  «tocfc.— Anthorized.  $3,500,000  common  and  $3,500,000  preferred ; 
outstanding,  $3,000,000  common  and  $1,061,500  preferred. 

Trasfer  agent, — Guaranty  Trust  Co.,  New  York. 

Registrar, — Colombia-Knickerbocker  Trust  Co.,  New  York. 

Bonded  ({e&^.— $6,282,000. 

Assets,— In  1912,  approximately  $33,200,000,  including  $10,053,834  securities 
deposited  to  secure  bonded  debt  and  $788,683  stocks  and  bonds  *owned. 

Oj^ce.--80  Church  Street,  New  York. 

Officers, — President,  R.  E.  Breed;  vice  presideuts,  G.  N.  Tldd,  M.  B.  Feldman, 
Adam  Gschwindt;  secretary  and  treasurer,  F.  B.  Ball;  assistant  secretaries  and 
assistant  treasurers,  F.  P.  Hunter,  H.  L.  Finley.  Directors :  S. Z.  Mitchell  (chair- 
man), Harrison  Williams,  A.  W.  Burchard,  A.  W.  Paige,  H.H.  Dean,  W;E.  Hitch- 
cock, George  Breed,  D.  B.  C.  Catherwood,  F.  P.  Hunter,  H.  L.  Doherty,  R.  E. 
Breed,  F.  A.  Farrar,  H.  H.  Wehrhane,  M.  J.  Warner,  Morris  W.  Stroud. 

Officers  connected  with  operating  companies. — The  following  officers  are  di- 
rectors of  operating  companies  in  the  western  States,  as  indiaited: 

II.  E.  Breed :  Utah  Power  &  Light  Co. 

S.  Z.  Mitchell :  See  Electric  Bond  &  Share  Co. 

A.  W.  Burchard :  See  Electric  Bond  &  Share  Co. 

H.  L.  Doherty :  Summit  County  Power  Co. 

H.  H.  Wehrhane:  Northern  Colorado  Power  Co. 

D,  Electrical  Securities  Corporation. 

Incorporated  in  New  York;  is  owner  of  mortgage  bondd  of  electric  railway, 
electric  light,  and  power  companies;  and  is  empowered  by  its  charter  to  ac- 
quire other  bonds  of  similar  companies.  Entire  common  stock  owned  by 
General  Electric  Co. 

Capital  «<ocfc.—f 2,500,000  common ;  $1,000,000  preferred. 

Transfer  agents, — Harvey  Flsk  &  Sons,  New  Yorli. 

Registrar, — United  States  I^Io^tgage  &  Trust  Co.,  New  York. 

Bonded  (fcftf.-— $3,597,000  on  December  31,  1912. 

A««e<«.— December  31,  1912.  approximately  $8,400,000,  including  over  $3,- 
800,000  of  mortgage  bonds  pledged  and  $2,695,102  of  investment  securities. 

Main  office. — Schenectady,  N.  Y. 

yew  York  office. — 62  Cedar  Street. 

Offlcers. — President,  George  R.  Sheldon;  vice  president,  O.  N.  Mason;  secre- 
tary and  treasurer,  W.  T.  Kaufman;  assistant  secretary  and  assistant  treas- 
urer, H.  M.  Francis;  second  assistant  secretary,  G.  C.  Hollister.  Directors: 
Gordon  Abbott,  R.  C.  Morse,  A.  A.  Tilney,  W.  M.  Bamum,  C.  A.  Coffin,  Pliny 
Flsk,  Wilbur  C.  Fisk,  O.  L.  Gubelman,  W.  T.  Kaufman,  W.  O.  Lane,  C.  N. 
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Mason,  G.  R.  Sheldon,  F.  W.  Walz,  H.  Winterfelt,  E.  K.  Boisot,  H.  W.  Darling, 
M.  B.  Johnson,  Marsden  J.  Perry,  J.  G.  Schmidlapp,  E.  T.  StotefA>nt7,  A. 
Poniatowski. 

Ofjlcers  connected  with  operating  companies, — ^The  following  officers  are  di- 
rectors of  operating  companies  in  the  western  States,  as  Indicated : 

C.  A.  Coffin :  See  General  Electric  Co. 
J.  G.  Schmldlapp :  Montana  Power  Co. 

B,  Utah  Becuritiea  Corporation, 

Incorporated  in  Virginia.  (Commercial  and  Financial  Chronicle  states: 
**  This  company  has  been  organized  by  a  syndicate  under  the  leadership  of  the 
Electric  Bond  &  Share  Co.  and  Hayden,  Stone  &  Co.*') 

Capital  ««ocA;.— Authorized,  130,000,000;  outstanding,  $27,500,000.  Collateral 
trust  notes,  $30,000,000  authorized ;  $27,500,000  subscribed  for. 

Trustee. — Guaranty  Trust  Co.,  New  York. 

Office. — ^71  Broadway,  New  York. 

Officers. — ^President,  S.  Z.  Mitchell;  vice  presidents,  D.  C  Jackling,  W.  8. 
McComick,  G.  E.  Claflin,  G.  M.  Dahl;  secretary  and  treasurePy  A.  E.  Smith: 
assistant  secretary  and  assistant  treasurer.  El  P.  Summerson.  Bxecutiye  com- 
mittee: James  Campbell,  Charles  Hayden,  J.  B.  Nutt,  S.  Z.  Mltch^I,  R.  BL 
Breed,  D.  C.  Jackling.  Directors :  A.  C.  Bedford,  Irving  Bonbright,  R.  BL  Breed, 
James  Campbell,  G.  E.  Claflin,  G.  M.  Dahl,  Alexander  J.  Hemphill,  S.  Z.  Mitchell. 
J.  D.  Mortimer,  Frederick  Strauss,  Benjamin  Strong,  Jr.,  Charles  Hayden,  D.  C 
Jackling,  James  Mitchell,  J.  R.  Nutt  Voting  trustees:  R.  E.  Breed*  James 
Campbell,  Charles  Hayden,  S.  Z.  Mitchell,  J.  R.  Nutt 

Officers  connected  icith  operating  companies. — ^The  following  officers  are 
directors  of  operating  companies  in  the  Western  States  as  indicated : 

S.  Z.  Mitchell :  See  Electric  Bond  &  Share  Co. 

D.  C.  Jackling:  Utah  Power  &  Light  Co. 

W.  a.  McComick :  Utah  Power  &  Light  Co.,  Utah  Light  ft  Railway  Co. 

G.  E.  Claflin :  Utah  Power  ft  Light  Co.,  Pacific  Power  and  light  Co. 

G.  M.  Dflhl :  Utah  Power  ft  Light  Co. 

A.  E.  Smith :  See  Electric  Bond  ft  Share  Co. 

James  Campbell :  Utah  Power  ft  Light  Co. 

Charles  Hayden :  Sierra  Pacific  Electric  Co.,  Utah  Power  ft  Light  Oo. 

J.  R.  Nutt :  Utah  Power  ft  Light  Co. 

R.  E.  Breed :  See  American  Gas  ft  Electric  Co. 

A.  C.  Bedford :  See  Electric  Bond  ft  Share  Co. 

Irving  Bonbright :  See  United  Utilities  Co. 

Alexander  Hemphill :  See  Electric  Bond  ft  Share  Co. 

J.  D.  Mortimer :  American  Waterworks  ft  Electric  Co. 

Frederick  Strauss :  See  Electric  Bond  ft  Share  Co. 

F.  American  Power  d  Light  Co, 

Incorporated  in  Maine  as  a  holding  company  for  light,  heat,  power,  electric, 
and  gas  companies ;  organized  by  the  Electric  Bond  ft  Share  Co.,  of  New  York, 
and  controlled  by  interests  closely  identified  with  that  company.  The  companies 
controlled  operate  in  Kansas,  Washington,  Oregon,  and  Texas. 

Capital  «tocfc.— Authorized,  $10,000,000  common;  $6,000,000  preferred.  Out- 
standing. $5,031,400  common;  $3,106,300  preferred. 

Transfer  agent. — Registrar  ft  Transfer  Co.,  Jersey  City,  N.  J. 

Registrar. — Corporation  Trust  Co.  of  New  Jersey,  Jeraej  City,  N.  J, 

Convertible  no fe«.—$Z200.000. 

AMe<«.— Approximately  $12,800,000,  including  $9,851,830  securities  owned. 

General  office. — 71  Broadway,  New  York. 

Officers. — President  F.  G.  Sykes;  vice  presidents,  G.  B.  Claflin,  R.  J.  McCld- 
land,  E.  W.  Hill,  A.  S.  Grenier,  Guy  W.  Talbot ;  secretary  and  treasurer,  M.  H. 
Arnlng;  assistant  secretary  and  assistant  treasurer,  E.  P.  Summerson.  Toting 
trustees:  S.  Z.  Mitchell,  A.  C.  Bedford,  S.  W.  Childa  Directors:  A.  C  Bedford, 
R.  E.  Breed.  A.  W.  Burchard,  G.  E.  Claflin,  F.  A.  Farrar,  8.  Z.  Mitcli^  F.  G. 
Sykes,  F.  C.  Walcott,  Henry  H.  Wehrhane,  H.  P.  Wright 
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OiJU>ers  connected  toith  operating  companies, — ^The  following  officers  are 
directors  of  operating  companies  In  the  Western  States  as  Indicated: 

F.  G.  Sykes :  See  Electric  Bond  &  Share  Ck>. 

G.  E.  Claflin :  See  Electric  Bond  &  Share  Ck). ;  Utah  Securities  Ck>rporatlon. 

E.  W.  Hill :  See  Electric  Bond  &  Share  Go. 
A.  S.  Grenler :  Pacific  Power  &  Light  Co. 
Guy  W.  Talbot :  Pacific  Power  &  Light  Co. 
M.  H.  Amlng.  Pacific  Power  &  Light  Co. 

A.  C.  Bedford :  See  Electric  Bond  &  Share  Co. 
R.  E.  Breed:  See  American  Gas  &  Electtlc  Co. 
A.  W.  Burcliard :  See  General  Electric  Co. 
8.  Z.  Mitchell :  See  Electric  Bond  &  Share  Co. 

F.  C.  Walcott :  Colorado  Power  Co. 

H.  H.  Wehrhane :  Northern  Colorado  Power  Co. 

G.  PuhlUs  Utilities  Corporation. 

Incorporated  In  Maine  by  interests  closely  allied  with  the  General  Electric 
Co.,  to  purchase  securities  of  companies  which  operate  power,  light,  gas,  and 
street  railway  properties. 

Capital  stock. — ^Authorized  and  outstanding  $1,000,000  common;  $500,000 
preferred.  Steele  transferred  at  company's  office.  Notes:  Two  Issues  of 
f600,000  each. 

Trustee. — Old  Colony  Trust  Co.,  Boston. 

General  office. — 19  Congress  Street,  Boston. 

Corporate  office. — Portland,  Me. 

Officers. — President,  M.  P.  Clough ;  vice  president,  R.  C.  Morse ;  siecretary  and 
treasurer,  W.  F.  Pope;  directors,  M.  P.  Clough,  R.  C.  Morse,  W.  F.  Pope,  C.  P. 
Hamilton,  S.  W.  Childs,  F.  C.  Walcott,  W.  S.  Clough,  H.  M.  Byllesby. 

Officers  connected  with  operating  companies. — The  following  oflBcers  are  di- 
rectors of  operating  companies  In  the  Western  States  as  indicated : 

F.  C.  Walcott:  Colorado  Power  Co. 

H.  M.  Byllesby:  Standard  Gns  &  Electric  Co.,  Northern  Idaho  &  Montana 
Power  Co.,  San  Diego  Consolidated  Gas  &  Electric  Co.,  Western  States  Gas  & 
Electric  Co. 

H.  The  Securities  Corporation  General. 

Incorporated  in  Virginia  with  broad  powers  as  a  holding  company,  Investing 
and  banlKing  concern;  conducts  the  business  of  a  finance  and  Investment  com- 
pany, buying  and  selling  and  dealing  in  securities,  but  chiefly  of  publlc-servce 
corportions;  participates  in  security  underwriting  and  financing  public-service 
propositions.  In  April,  1913,  its  capital  was  invested  in  over  30  different  cor- 
porations. 

Capital  atocA;.— Authorized,  $5,000,000  common;  $5,000,000  preferred.  Out- 
standing, April  1,  1913,  $2,440,625  common,  and  $2,075,000  preferred. 

Transfer  agents. — Commercial  Trust  Co.,  Philadelphia,  and  Guaranty  Trust 
Co.,  New  York. 

Registrars. — Real  Estate  Trust  Co.,  Philadelphia,  and  Bankers'  Trust  Co., 
New  York. 

ilMe^«.— March  31,  1913,  approximately  $2,000,000,  Including  $1,642,526  of 
stocks  and  bonds  of  other  companies. 

General  office. — Philadelphia,  1338  Chestnut  Street 

Ifew  York  office. — ^111  Broadway. 

Officers. — President,  P.  M.  Chandler;  vice  president,  W.  H.  Sharp;  vice 
president,  George  W.  Robertson;  secretary  and  treasurer,  J.  K.  Trimble;  di- 
rectors, Caldwell  Hardy,  Alex.  J.  Hemphill,  Howard  A.  Loeb,  S.  Z.  Mitchell, 
Fergus  Reid,  George  W.  Robertgon,  F.  W.  Roebllng,  jr.,  W.  H.  Sharp,  Edw. 
D.  Toland,  J.  G.  White,  P.  M.  Chandler,  F.  T.  Chandler. 

Officers  connected  with  operating  companies. — The  following  officers  are 
directors  of  operating  companies  in  the  Western  States,  as  Indicated : 

A.  J.  Hemphill :  California  Railway  &  Power  Co. 

S.  Z.  Mitchell :  See  Electric  Bond  &  Share  Co.  above. 

The  company  originally  owned  securities  of  public-utility  corporations  operat- 
ing In  25  eastern  cities  In  7  States.  It  has,  however,  largely  added  to  Its 
Iioldlngs  since  Its  formation. 
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/.  United  Electric  Securities  Co, 

Incorporated  in  Maine.  The  company  devotes  itself  particularly  to  buying 
mortgage  bonds  of  corporations  operating  electric  light  and  railway  plants  and 
Issuing  against  them  its  own  collateral  trust  bonds. 

Capital  stock,— 9500,000  common;  $1,000,000  preferred. 

Transfer  agent. — ^American  Trust  Co.,  Boston. 

Registrar. — Old  Colony  Trust  Co.,  Boston. 

Bonded  de&t.— Outstanding,  $6,110,000. 

Assets.— In  1012,  approximately  ^9,700,000,  including  $6,365,915  bonds  de- 
posited to  secure  bonded  debt  and  $1,973,992  of  stocks  of  other  companies. 

Office, — 47  Ames  Building,  Boston,  Mass. 

Officers. — President,  Gordon  Abbott;  ^ice  president,  R.  T.  Paine,  2d;  treas- 
urer and  secretary,  E.  L.  Carr;  assistant  secretary  and  assistant  treasurer, 
W.  R.  Emerson.  Directors:  Gordon  Abbott,  R.  T.  Paine,  2d,  Ernest  L.  Carr, 
Samuel  Carr,  Charles  Francis  Adams,  2d,  F.'R.  Hart,  Winthrop  Coffin,  Francis 
Peabody,  C.  N.  Mason,  D.  F.  Appel,  Hobart  Ame& 

This  company  is  not  represented  on  western  operating  companies. 

K.  The  Electric  Corporation. 

Incorporated  in  Maine  to  establish,  construct,  and  equip  electric  and  other 
plants;  to  carry  on  the  business  of  general  brokers  and  dealers  in  securities, 
acquire  same  by  subscription,  hold,  manage,  mortgage,  and  dic^ose  of  same 
and  any  and  all  property,  to  any  extent  and  in  any  manner  requisite  and  inn- 
dental  to  its  business. 

Capital  stock. — ^Authorized  and  outstanding,  $3,000,000. 

Transfer  agent. — American  Trust  Co.,  Boston. 

Registrar. — Old  Colony  Trust  Co.,  Boston. 

Dehefitures. — $1,544,300  outstanding,  issued  at  organization  to  stockholders 
as  bonua    The  original  issue  was  $2,500,000. 

Assets.— In  1912,  approximately  $5,000,000. 

Office. — 53  State  Street,  Boston. 

Officers. — President,  C.  F.  Adams,  2d;  treasurer,  J.  S.  Bartlett;  secretary, 
C.  A.  Stone.  Directors:  C.  F.  Adams,  2d,  Oliver  Ames,  C.  F.  Ayer,  J.  S.  Bart- 
lett, F.  W.  Carpenter,  J.  N.  Smith. 

Officers  connected  toiih  operating  companies. — ^The  following  officers  are 
directors  of  operating  (companies  in  the  Western  States,  as  indicated : 

C.  A.  Stone:  Puget  Sound  Traction,  Light  &  Power  Co.,  Sierra  Pacific  Elec- 
tric Co. 

Oliver  Ames:  Union  Pacific  Railroad  Co.,  which  controls  Utah  Light  &  Rail- 
way Co. 

L.  Electrical  Utilities  Corporation. 

Incorporated  in  Maine  to  transact  a  general  business  of  brokers  and  dealers 
in  stocks,  bonds,  notes,  securities,  and  mortgages  of  electrical  companies. 

Capital  stock.— Authorized,  $5,000,000  common;  $2,500,000  preferred.  Out- 
standing, $2,225,000  common ;  $1,500,000  preferred 

Total  assets.— ^,023.?.00. 

Transfer  agent. — Registrar  &  Transfer  Co.,  Jersey  City. 

Registrar. — Corporation  Trust  Co.,  Jersey  City,  N.  J.    No  bonds. 

Qeficral  office. — ^71  Broadway,  New  York. 

Corporate  office. — Portland,  Me, 

Oi^lcera.— President,  S.  Z.  Mitchell ;  vice  presidents.  S.  W.  Childs,  B.  W.  mil, 
W.  F.  Fisher;  treasurer.  A,  B.  Smith;  secretary,  George  J.  Anderson;  assistant 
secretary  and  assistant  treasurer,  E.  P.  Summerson;  assistant  secretary,  AJthur 
A.  Kelsey.  Directors :  S.  Z.  Mitchell,  S.  W.  Childs,  A.  W.  Burchard,  A.  C  Bed- 
ford, W.  F.  Fisher,  Owen  Hugh  Smith,  Louis  Eggerton,  James  S.  Anthony, 
H.  M.  Byllesby. 

Officers  connected  with  operating  companies. — ^The  following  officers  are  di- 
rectors of  operating  companies  in  the  Western  States,  as  Indicated: 

S.  Z.  Mitchell :  See  Electric  Bond  &.  Share  Co. 

A.  W.  Burchard:  See  General  Electric  Co. 

A.  C.  Bedford:  See  Electric  Bond  &  Share  Co. 

H.  M.  Bullesby:  Standard  Gas  &  Electric  Co. 

E.  W.  Hill :  See  Electric  Bond  &  Share  Co. 

A.  B.  Smith:  See  Blectric  Bond  ft  Share  Co. 
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M,  Electric  Investment  CorpcraUon. 

Incorporated  In  Virginia  to  acquire,  hold,  and  deal  In  securities  and  obliga- 
tions of  public  utility  and  other  corporations  of  municipalities  and  govemmenta 

Capital  «*ocfc.— Authorized,  $500,000  common ;  $1,000,000  preferred.  Outstand- 
ing, $500,000  common ;  $500,000  preferred.    No  bonds. 

Transfer  a^ent.— Guaranty  Trust  Co.,  New  York. 

Repistrar.— Empire  Trust  Co.,  New  York. 

Corporate  office. — Richmond,  Va. 

Netc  York  office,— 00  Broadway. 

Oiflcer*.— Presid«it,  George  A.  Galllver ;  Tice  president,  B.  P.  Ohalf ant ;  treas- 
urer, A.  Keshishlan;  secretary,  G.  F.  Rayenel.  Executive  committee:  De 
Forest  Candee  (chairman),  Anson  W.  Burchard,  Oren  Hoot,  K.  B.  Breed,  Har- 
rison Williama  Directors:  Anson  W.  Burchard,  R.  B.  Breed,  B.  P.  Chalfant, 
George  A.  Galllver,  De  Forest  Candee,  A.  Keshishlan,  William  A.  McKee,  Oren 
Root,  Harrison  Williams. 

Officers  connected  with  operating  companies, — ^The  following  officers  are  di- 
rectors of  operating  companies  in  the  Western  States  as  indicated : 

A.  W.  Burchard:  See  General  Electric  Co. 

R.  B.  Breed :  See  American  Gas  &  Electric  Co. 

N,  Federal  Utilities  {Inc.). 

Incorporated  in  Virginia  and  authorized  to  do  business  in  New  York  State. 
Formed  for  the  purpose  of  acquiring,  selling,  and  dealing  in  bonds,  stocks,  and 
other  securities  and  properties  of  electric  power,  electric  lighting,  gas,  and  other 
public-service  companies,  or  other  enterprises  with  established  earnings. 

Capital  dfocA;.— Authorized,  $3,000,000  common  and  $3,000,000  preferred.  Ou^ 
standing,  $2,000,000  common  and  $1,000,000  preferred. 

Transfer  agent. — Guaranty  Trust  Co.,  New  York. 

Registrar. — Columbia-Knickerbocker  Trust  Co.,  New  York. 

AsseU.—Becemher  31,  1912,  approximately  ^,200,000,  including  $1,275,079 
securities  at  book  value;  $182,971  securities  carried  for  syndicates;  and  $500,556 
syndicate  participations  and  8ubscription& 

Of/Ice. — 60  Broadway,  New  York. 

Officers. — President,  De  Forest  Candee;  vice  presidents,  Russell  Armstrong, 
B.  li.  Rhett ;  treasurer,  G.  A.  Galllver ;  secretary,  J.  B.  Marsh ;  assistant  secre- 
tary, B.  B.  Bushnell ;  assistant  treasurer,  R.  C.  Adams.  Executive  committee : 
De  Forest  Candee,  Russel  Armstrong,  A.  W.  Burchard,  Samuel  McRoberts,  T.  A. 
Reynolds,  Harrison  Williams,  Charles  H.  Sabin,  Albert  H.  Wiggin.  Directors: 
Russel  Armstrong,  A.  W.  Burchard,  De  Forest  Candee,  G.  A.  Galllver,  P.  W. 
Herrick,  Samuel  McRoberts,  T.  A.  Resmolds,  B.  L.  Rhett,  C.  H.  Sabin,  A.  H. 
Wiggin,  Harrison  Williams. 

Ofjlcera  connected  with  operating  companies. — ^The  following  officers  are  di- 
rectors of  operating  companies  in  the  Western  States,  as  indicated : 

A.  W.  Burchard :   See  General  Electric  Co. 

Charles  H.  Sabin :  Montana  Power  Co.,  Great  Falls  Power  Co.,  Idaho  Rail- 
way, Light  &  Power  Co.,  Southern  Idaho  Light,  Heat  &  Power  Co. 

Albert  H.  Wiggin :  Montana  Power  Co.,  American  Waterworks  &  Electric  Co., 
Idaho  Railway,  Light  &  Power  Co. 

0.  The  United  Utilities  Co. 

Incorporated  in  Maine  to  deal  in  securities  and  properties  of  electric  power, 
electric  lighting,  gas,  and  other  public-service  companies  or  enterprises;  hold- 
ings consist  of  securities  and  stocks  in  32  separate  operating  utility  companies. 

Capital  «<ocfc.— Authorized,  $5,000,000  common;  $5,000,000  preferred.  Out- 
standing, $5,000,000  common;  $1,000,000  preferred. 

Bonded  deb^.— $1,250,000. 

Trustee. — Old  Colony  Trust  Co.,  Boston. 

Assets.— I>ecemher  31,  1912,  approximately  $6,800,000,  including  $4,871,401 
contracts  and  options,  $531,932  investment  bonds,  notes,  etc.,  and  $1,586,690  in- 
vestment stocks.  On  January  1,  1913,  the  company  owned  securities  of  a  par 
value  of  $4,639,275. 

Main  offi>ce. — Portland,  Mq. 

Business  office. — ^14  Wall  Street,  New  York. 
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Officers. — William  P.  Bonbright,  president;  William  F.  Fisher,  Lord  Falrfoz, 
F.  G.  Walcott,  O.  B.  WiUcox,  vice  presidents;  F.  W.  Stehr,  treasurer;  K  B. 
Tracy,  secretary;  F.  Gerhai^  assistant  treasurer  and  assistant  secretary. 
Directors :  William  P.  Bonbright,  Starling  W.  Ghilds,  F.  C.  Walcott,  Frederick 
W.  Stebr,  O.  B.  WiUcox,  C.  P.  Hamilton,  E.  B.  Tracy,  F.  V.  Henshaw,  Irving  W. 
Bonbright,  George  R.  Buckman,  William  F.  Fisher,  Lord  Fairfax. 

Officers  connected  with  operating  companies, — ^The  following  offioen  are 
directors  of  operating  companies  in  the  Western  States  as  indicated : 

F.  C.  Walcott:  Colorado  Power  Co. 

O.  B.  Willcox :  Colorado  Power  Co.,  Arizona  Power  Co.,  Pacific  Gas  &  Electric 
Co.  (Phoenix). 

F.  W.  Stehr:  Arizona  Power  Co.,  Pacific  Gas  &  Electric  Co.  (Pboenix), 
Prescott  Gas  &  Electric  Co. 

F.  Gerhard:  Arizona  Power  Co. 

F.  y.  Henshaw:  Arizona  Power  Co. 

Irving  W.  Bonbright:  Colorado  Power  Co. 

P.  American  Utilities  Co. 

Incorporated  in  Pennsylvania  to  deal  In  secnrtles  and  properties  of  electric 
power,  electric  lighting,  gas,  and  other  public-service  companies  or  enterprises. 

Capital  «tocA;.— Authorized,  |1,000,000  common;  $1,000,000  preferred.  Out- 
standing, $1,000,000  common ;  $000,000  preferred. 

Transfer  agent. — Pennsylvania  Co.  for  Insurance  of  Lives  and  Granting  An- 
nuities, Philadelphia. 

Registrar. — Philadelphia  Trust,  Safe  Deposit  &  Insurance  Co.    No  bondsL 

Assets.— 'J&nu&ry  31,  1913,  approximately  $1,800,000,  including  $748,621  stocks 
and  bonds  owned,  $924,611  contracts  and  options. 

General  office. — 437  Chestnut  Street,  Philadelphia. 

Oi^Tcer*.— President,  William  P.  Bonbright;  vice  presidents,  Starling  W. 
Childs,  Morris  W.  Stroud,  jr.;  treasurer,  Frederick  Gerhard;  secretary,  BL  B. 
Tracy ;  assistant  secretary  and  treasurer,  H.  H.-  Lowry.  Directors :  William  P. 
Bonbright,  Starling  W.  Childs,  Frederick  W.  Stehr,  Samuel  M.  Clement,  Jr., 
Walter  H.  Lippincott,  John  C.  Lowry,  Charles  H.  Ludington,  Morris  W.  Stroud, 
Morris  W.  Stroud,  jr.,  Jos.  B.  Townsend,  jr.,  Charlton  Yamall,  Alex.  D.  Grange. 

Officers  connected  with  operating  companies. — ^The  following  officers  are 
directors  of  operating  companies  in  the  Western  States  as  indicated : 

Frederick  Gerhard:  Arizona  Power  Co. 

F.  W.  Stehr :  See  The  United  Iitilities  Co. 

Q.  Public  SecurUies  Co. 

Incorporated  in  New  Jersey  to  undertake  the  financing  of  gas,  elect rlc-Hgbt, 
traction,  steam  railway,  hydroelectric,  and  timber  properties. 

Capital  ««ocfc.— Authorized :  $8,000,000  common,  $10,000,000  preferred,  $2,000,- 
000  founders'  stock— as  stated  in  the  Manual  of  Railroad  and  Corporation  Se> 
curities  for  1912. 

The  manual  for  1913  states  the  authorized  capital  stock  as  $4,000,000  com- 
mon, $2,500,000  preferred. 

The  following  were  reported  as  directors  of  the  company  in  1912,  but  not  la 
1913:  C.  H.  Deppe,  W.  A.  Graff,  H.  M.  Byllesby,  and  C.  L.  Poole,  of  Chicago, 
m.;  John  W.  Blodgett,  of  Grand  Rapids,  Mich.;  F.  H.  Buhl,  of  Sharon.  Pa.; 
and  J.  E.  Danaher,  of  Detroit,  Mich. 

Office. — Chicago,  111. 

Oi;7cer«.— President,  Homer  W.  McCoy;  J.  H.  Roy,  vice  president,  secretary, 
and  treasurer;  directors,  Homer  W.  McCoy,  J.  H.  Roy,  H.  G.  Burt,  Samuel 
Insull,  B.  B.  Sunny,  Walter  Barker,  H.  H.  Picking,  M.  D.  Thatcher,  W.  A. 
Layman. 

Officers  connected  with  operating  companies. — ^The  following  officer  is  a  director 
of  operating  companies  in  the  Western  States  as  indicated : 

Samuel  InsuII:  American  Waterworks  &  Electric  Co.,  Pacific  Gas  &  Elec- 
tric Co. 

R.  Electric  Properties  Co. 

Incorporated  in  May,  1906,  in  New  York  to  acquire,  finance,  and  devdop 
properties  in  which  electricity  plays  the  principal  part,  such  as  power,  electric 
traction,  and  electric  lighting  properties,  and  to  invest  and  deal  In  and  to 
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guarantee  tbe  secarities  of  corporations  operating  such  properties.  The  com* 
pany  has  acquired  the  entire  capital  stock  of  the  Westlnghouse,  Church,  Kerr 
&  Ck>.,  and,  through  that  company,  transacts  a  general  engineering  and  con- 
struction business.  In  June,  1912,  $4,000,000  common  and  $1,000,000  preferred 
stock  of  the  company,  formerly  owned  by  the  Westinghouse  Machine  Co.,  was 
acquired  by  a  syndicate  composed  of  William  Morris  Imbrle  &  Co.,  Stone  & 
Webster,  the  Westinghouse  Electric  &  Manufacturing  Co.,  and  others. 

Capital  ^toc^c.— Authorized :  $6,000,000  common,  $6,000,000  preferred.  Out- 
standing: $6,000,000  common,  $3,020,200  preferred. 

Transfer  agent, — Kean,  Taylor  &  Co.,  New  York. 

AMeto.— April  80, 1912,  approximately  $10,000,000,  including  $8,3753C»2  invest- 
ments. 

Office.—^  Wall  Street,  New  York. 

Officers, — J.  F.  Wallace,  president ;  A.  M.  Chambers,  vice  president ;  John 
Seagar,  secretary  and  treasurer.  Directors:  C-  H.  Allen,  F.  Q.  Brown,  A.  M. 
Chambers,  P.  D.  Crayath,  H.  R.  Hays,  James  Imbrle,  A.  L.  Kramer,  A.  W. 
Krech,  Homer  Loring,  J.  R.  McGinley,  John  Seagar,  H.  E.  Smith,  E.  G.  Tillot- 
son,  G.  E.  Tripp,  J.  F.  Wallace,  George  Westinghouse,  H.  H.  Westinghouse,  A.  H. 
Wiggln. 

Offloers  connected  with  operating  companies: 

A.  H.  Wiggin:  Montana  Power  Co.,  American  Waterworks  &  Electric  Co., 
Idaho  Railway,  Light  &  Power  Co. 

G.  E.  Tripp :  Pacific  Coast  Power  Co.,  Puget  Sound  Electric  Railway. 

8,  United  Gas  d  Electric  Corporation, 

Incorporated  in  Connecticut  as  a  holding  compAny.  The  companies  con- 
trolled operate  in  Connecticut,  New  York,  Pennsylvania,  Indiana,  Illinois» 
Kansas,  Colorado,  Texas,  and  Louisiana.    There  are  17  subsidiary  properties. 

Capital  stock. — ^Authorized:  $20,000,000  common,  $25,000,000  accumulative 
preferred.    Outstanding:  $8,378,620  common,  $9,453,000  preferred. 

Transfer  a^en*.— Girard  Trust  Co.,  Philadelphia. 

Registrar, — ^Penn^lvania  Co.  for  Insurance  of  Lives  &  Granting  Annuities, 
Philadelphia. 

ConvertiUe  no<6«.— $5,800,000. 

General  offi^, — 40  Wall  Street,  New  York. 

The  Commercial  and  Financial  Chronicle  for  March  14,  1914,  states,  with 
reference  to  the  American  Cities  Co.,  that  on  December  1,  1913,  the  manage- 
ment of  this  company  was  taken  over  by  the  United  Gas  &  Electric  Corpora- 
tion, which  purchased  practically  all  of  the  $16,000,000  of  common  stock.  The 
operations  of  the  United  Gas  &  Electric  Corporation  were  thus  extended  to  the 
States  of  Tennessee,  Alabama,  and  Arkansas. 

Officers, — ^President,  George  Bullock ;  vice  presidents,  R.  E.  Griscom  and  S.  T. 
Dill ;  secretary  and  treasurer,  Henry  Morgan ;  assistant  secretary  and  assistant 
treasurer,  M.  D.  Evans.  Directors:  R.  E.  Griscom;  S.  R.  Berton,  George  Bul- 
lock; Henry  Morgan;  Harry  Bronner;  M.  W.  Dodge;  W.  B.  Joyce;  Samuel 
Insull ;  S.  C.  Dunham ;  G.  E.  Shaw ;  F.  M.  Potts ;  J.  S.  Jenks,  jr. ;  R.  L.  Mont- 
gomery; John  Gribbel;  W.  W.  Griest;  George  W.  Bacon;  A.  H.  Wiggln;  A.  J. 
Hemphill;  S.  Z.  Mitchell;  J.  J.  Gannon;  W.  P.  G.  Harding;  F.  M.  Klrby; 
Frank  A.  Sayles;  R.  Lancaster  Williams;  Frank  B.  Hayne. 

Officers  connected  with  operating  companies, — The  following  officers  are  direc- 
tors of  operating  companies  in  the  Western  States  as  indicated : 

George  W.  Bacon:  United  Railways  Investment  Co.,  California  Railway  & 
Power  Co.,  Sierra  &  San  Francisco  Power  Co.,  Tuolumne  Water  Power  Co. 

A.  H.  Wiggin:  See  Federal  Utilities  (Inc.). 

A.  J.  Hemphill :  California  Railway  &  Power  Co. 
S.  Z.  Mitc^^ell :  See  Electric  Bond  &  Share  Co. 

B.  E.  Griscom :  United  Gas  &  Electric  Co. 

George  Bullock :  Colorado  Springs  Light,  Heat  &  Power  Co. 

Henry  Morgan :  Colorado  Springs  Light,  Heat  &  Power  Co. 

Harry  Bronner:  Northern  Colorado  Power  Co. 

Samuel  Insull :  Pacific  Gas  &  Electric  Co.,  American  Waterworks  &  Electric 

Go. 

a  T.  Dill :  Colorado  Springs  Light,  Heat  k  Fovret  Co. 
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T.  Federal  ZAght  d  Trac^Um  Co. 

Incorporated  in  New  York.  Controls  through  ownership  of  nearly  all  the 
outstanding  stocks  and  bonds  electric  lighting  properties  in  Albuquerque,  Dem- 
ing,  and  Las  Vegas,  N.  Mez. ;  Tucson,  Arias.;  Aberdeen,  Ck)6mopolis,  and  Ho- 
quiam.  Wash.;  Sheridan  and  Rawlins,  Wyo. ;  Springfield,  Mo.;  Trinidad  and 
Walsenberg,  Colo. ;  Hobart,  Okla. ;  Hot  Springs,  Ark. ;  and  various  other  prop- 
erties. 

Capital  «tocA;.— Authorized :  |5.500,000  common,  $5,500,000  preferred.  Out- 
standing: $4,750,00  common,  $2,500,000  preferred. 

Transfer  agents, — New  York  Trust  CJo.,  New  York,  and  National  City  Bank, 
New  York. 

Registrar, — National  City  Bank,  New  York. 

Bonded  debt.— On  December  81,  1012,  $3,400,000  first  sinking  fund  gold  fives; 
$1,500,000  10-year  debenture  sixes ;  $500,000  5  per  cent  secured  notes. 

AM6f8.— Approximately  $16,800,000. 

General  office, — 60  Broadway,  New  York. 

Officers, — President,  J.  C.  Colgate ;  vice  president,  E.  N.  Sanderson ;  vice  presi- 
dent and  g^ieral  manager,  C.  C.  Chappell;  vice  president,  Craig  Colgate;  treas- 
urer, H.  N.  Wadham ;  secretary  H.  H.  Porter ;  assistant  treasurer,  Ij.  C.  Gerry ; 
assistant  secretary,  J.  B.  Marsh.  Executive  committee ;  James  S.  Colgate,  chair- 
man; Harrison  Williams,  Anson  W.  Burchard,  Samuel  McRoberts,  Edwin  N. 
Sanderson,  Craig  Colgate.  Directors:  James  C.  Colgate,  Samuel  McBoberts, 
R.  E.  Breed,  R.  R.  Colgate,  Craig  Colgate,  Edwin  N.  Sanderson,  Harrison  Wil- 
liams, H.  Hobart  Porter,  Howard  Bayne,  Anson  W.  Burchard,  J.  J.  Bodell,  Jerry 
Crary,  Wm.  S.  Illff,  Parmeley  W.  Herrick,  P.  B.  Simonds. 

Officers  connected  with  operating  companies, — The  following  officers  are  di- 
rectors of  operating  companies  in  the  Western  States  as  indicated : 

H.  Hobart  Porter :  American  Waterworks  &  Electric  Co. 

A.  W.  Burchard :  See  General  Electric  Co. 

K.  E.  Breed :  See  American  Gas  &  Electric  Co. 

U,  American  Light  rf  Traction  Co, 

Incorporated  in  New  Jersey  to  consolidate  and  control  various  gas,  electric 
lighting  and  traction  interests  in  different  parts  of  the  United  States  which  had 
previously  been  controlled  by  Messrs.  Emerson,  McMillin  &  Co.,  and  associates. 
The  properties  controlled  are  located  in  New  York,  New  Jersey,  Michigan,  Wis- 
consin, Illinois,  Missouri,  Minnesota,  and  Texas. 

Capital  «^ocfc.— Authorized.  $40,000,000  common;  $25,000,000  preferred.  Out- 
standing on  January  1,  1918,  $12,610,200  common,  $14,286,200  preferred. 

Transfer  agents, — Emerson.  McMillin  &  Co.,  40  Wall  Street,  New  York; 
Michigan  Trust  Co.,  Grand  Rapids,  Mich.,  and  the  New  Jersey  Corporation 
Agency,  Jersey  City,  N.  J. 

Registrars. — Equitable  Tryst  Co.,  New  York,  and  the  National  City  Bank, 
Grand  Rapids,  Mich. 

A«set«.— December  31,  1912,  approximately  $89,900,000.  including  $26,728,894 
investment  account,  and  $2,874,075  of  stocks  held  for  temporary  investmoit 

Main  office. — 40  Wall  Street,  New  York. 

Officers. — Chairman  of  board,  Emerson  McMillin;  president,  A.  P.  Loithrop; 
vice  president,  M.irion  McMillin;  secretary  and  treasurer,  C.  N.  Jelliffe;  en- 
gineer, H.  C.  Abell;  auditor,  James  Lawrence;  (issistant  secretary  and  asaistant 
treasurer,  Thos.  M.  I^ahy.  Directors:  George  Biumenthal.  Franklin  Q.  Brown. 
R.  R.  Colgate,  I.  D.  Fletcher,  J.  S.  Foster,  W.  W.  Foster,  A.  G.  Hodenpyl,  T.  H. 
BOubbard,  W.  B.  Joyce,  J.  M.  McCarthy,  A.  P.  Lathrop,  J.  P.  Lee.  Philip  Lehman. 
Emerson  McMillin,  Marion  McMillin.  Benjamin  Strong,  Jr.,  F.  S.  Smith,  James 
Campbell,  F.  L.  Clark,  W.  H.  Doane,  James  H.  Wilson. 

Officer  connected  with  operating  companies. — ^The  following  officer  is  a  di- 
rector of  operating  companies  in  the  Western  States,  as  indicated : 

James  Campbell :  Utah  Power  &  Light  Co. 

F.  Illuminating  d  Potoer  SecuriticB  Corporation, 

Incorporated  in  Virginia  to  buy,  sell,  and  deal  in  stocks,  bonds,  and  other 
securities  and  properties  of  electric  power,  electric  lighting,  gas,  and  other  pub- 
lic-service companies  or  enterprises. 

Capital  «tocib.— Authorized,  $5,000,000  common,  $8,000,000  preferred.  Ootr 
standing,  $5,000,000  common,  $1,250,000  preferred. 
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Transfer  ageni,-^0}d  Colony  Trust  Co.,  Boston. 

^«»e<«.— April  30, 1D13,  approximately  $e,800,(KX);  Including  good  will  and  con- 
tracts, $8,999,000;  stocks  and  bonds,  $2,727,744. 

General  Ojfflcf.— 19  Congress  Street,  Boston. 

New  York  office. — 80  Chnrch  Street 

Ol^Ioer*.— Chairman  of  board,  M.  P.  Clough;  president,  C.  P.  Hamilton;  vice 
presidents,  R.  C.  Morse,  S.  W.  Childs;  secretary  and  treasurer,  W.  F.  Pope; 
assistant  secretary  and  assistant  treasurer,  W.  H.  Nash ;  directors,  M.  P.  Clough, 
B.  C.  Morse,  C.  P.  Hamilton,  S.  W.  Childs,  F.  W.  Stehr,  W.  S.  Clough,  B.  B, 
Tracy. 

Officer  connected  icith  operating  companiea. — The  following  officer  Is  a  di- 
rector of  operating  companies  in  the  Western  States  as  indicated : 

F.  W.  Stehr:  Arizona  Power  Co.;  Pacific  Gas  ft  Electric  Co.,  of  Phoenix; 
Preacott  Gas  ft  Blectric  Co. 

W.  United  Railways  Investment  Co. 

Incorporated  In  New  Jersey ;  controls  companies  operating  in  California,  Peon- 
sylvanla,  and  West  Virginia. 

Capital  «tocli;.--Authorized,  $31,000,000  common,  $25,000,000  preferred.  Ont- 
standlng,  $20,400,000  common,  $16,000,000  preferred. 

Transfer  (H/en<«.— -Bankers'  Trust  Co.,  Nev  York,  and  Guarantee  Trust  ft 
Safe  Deposit  Co.,  Philadelphia. 

Registrars,— TJiilted  States  Mortgage  ft  Trust  Co.,  Now  York,  and  fidelity 
Trust  Co.,  Philadelphia. 

Bonded  deht.'-On  March  1,  1913,  $20,856,000. 

A«aet«.— December  81,  1912,  approximately  $64,000,000,  Including  $62,201,860 
Investments. 

Office. — ^15  Exchange  Place,  Jersey  City,  N.  J. 

Officers. — ^President,  Ma^on  B.  Starring;  vice  presidents.  George  W.  Bacon, 
A.  J.  Hemphill :  secretary  and  assistant  treasurer,  W.  J.  Duane ;  treasurer,  B.  S. 
Guinness;  assistant  secretary  and  assistant  treasurer,  M.  V.  {C.  Weyant;  di- 
rectors, George  W.  Bacon,  Henry  J.  Bowdoin,  A.  J.  Hemphill,  James  D.  Callery, 
Benjamin  S.  Guinness,  Emil  Loeb,  W.  H.  Chesebrough,  Jacob  K.  Newman,  James 
H.  Heed,  Eben  Ricliards,  Moritz  Rosenthal,  H.  I.  Aliller,  Francis  S.  Smilhers, 
Mason  B.  Starring,  Frederick  B.  Van  Vorst. 

Officers  connected  with  operating  companies. — ^The  following  officers  are  di- 
rectors of  operating  companies  in  the  Western  States  as  indicated : 

Mason  B.  Starring:  California  Railway  &  Power  Co. 

Greorge  W.  Bacon:  United  Gas  &  Electric  Corporation,  California  Railway  ft 
Power  Co.,  Sierra  ft  San  Francisco  Power  Co.,  Tuolumne  Water  ft  Power  Co. 

A.  J.  Hemphill :  California  Railway  ft  Power  Co.,  United  Gas  ft  Electric  Cor- 
poration. 

B.  S.  Guinness :  California  Railway  &  Power  Co. 
James  D.  Callery:  California  Railway  ft  Power  Co. 
James  H.  Reed :  California  Railway  ft  Power  Co. 

X.  Railway  d  Light  Securities  Co. 

Incorporated  In  Maine  to  hold  for  income  or  sale  the  securities  of  trans- 
portation, illuminating,  power,  or  other  public-service  corporations;  owns 
stocks  and  bonds  of  37  independent  companies,  20  of  which  are  managed  by 
Stone  ft  Webster  Management  Association;  owns  bonds  to  the  amount  of 
$4,356,500  par  value  in  30  of  these  companies  and  stocks  aggregating  $1,276,609 
par  value  in  14  companies. 

Capital  «(ocfc.— Authorized,  $1,200,000  common;  $2,000,000  preferred.  Out- 
standing, $1,000,000  common;  $1,500,000  preferred. 

Transfer  agents. — Old  Colony  Trust  Co.,  Boston. 

Registrar. — ^American  Trust  Co.,  Boston. 

Bonded  debt. — January  31,  1913,  four  series  of  collateral  trust  notes,  aggre- 
gating $1,627,000. 

Trustee  and  registrar.— Old  Colony  Trust  Co.,  Boston. 

Assets.— jHTLxmry  31,  1913,  approximately  $5,737,000. 

Office. — 60  State  Street,  Boston. 

Ojfflcer*.— President,  Russell  Robb;  vice  president,  T.  N.  Perkins;  secretary 
and  treasurer,  E.  I.  B.  Huntoon.  Directors :  B.  T.  Paine,  2d,  Stedman  Buttrick, 
Bussell  Robb,  T.  N.  Perkins,  J.  J.  Storrow,  R.  F.  Herrick,  Eliot  Wadsworth, 
H.  G.  Bradlee,  Chas.  A.  Stone  B,  S.  Webster,  John  W.  Hallowell. 
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Officers  connected  toith  operating  compa/n/tes, — ^Tbe  following  offloen  are 
directors  of  operating  companies  in  the  Western  States,  as  Indicated : 

Russell  Robb:  Puget  Sound  Traction,  Light  &  Power  Co.,  Whatcom  County 
Railway  &  Light  Co. 

Stedman  Buttrick :  Puget  Sound  Traction,  Light  d;  Power  Co. 

Eliot  Wadsworth :  Seattle  Electric  Co.,  Puget  Sound  Electric  Railway,  Wha^ 
com  County  Railway  &  Light  Co. 

H.  O.  Bradlee:  Puget  Sound  Traction, 'Light  &  Power  Co.,  Whatcom  County 
Railway  &  Light  Co. 

Chas.  A.  Stone:  See  The  Electric  Corporation. 

B.  S.  Webster :  Puget  Sound  Traction,  Light  &  Power  Co.,  Whatcom  County 
Railway  &  Light  Co. 

,John  W.  Hallowell:  Whatcom  County  Railway  &  Light  Co. 

y.  Puhlio  Service  Investment  Co, 

Incorporated  in  Maine  with  power,  among  other  things,  to  hold  and  to  deal 
in  stocks,  bonds,  notes,  or  other  securities.  The  company  owns  stock  of  a  par 
Talue  of  $4,577,100  in  11  companies,  under  the  management  of  Stone  k 
Webster.    A  controlling  interest  in  the  stock  is  owned  by  Stone  &  Webster. 

Capital  stock,— Authorized  and  outstanding,  $2,000,000  common;  $2,000,000 
preferred. 

Transfer  agents. — Stone  &  Webster,  Boston. 

Hegistrar, — Beacon  Trust  Co.,  Boston. 

No  bonds. 

Office, — 147  Milk  Street,  Boston. 

Assets, — Securities  of  12  companies,  $5,205,200. 

Officers, — ^President,  Eliot  Wadsworth;  vice  president,  Edward  Byrnes;  secre- 
tary and  treasurer,  Henry  R.  Hayes.  Directors:  Henry  O.  Bradlee,  Ruasell 
Robb,  Chaa  A.  Stone,  E.  S.  Webster,  Eliot  Wadsworth. 

Officers  connected  vHth  operating  companies, — ^The  following  officers  are 
directors  of  operating  companies  in  the  Western  States,  as  Indicated. 

Eliot  Wadsworth :  Seattle  Electric  Co.,  Puget  Sound  Electric  Railway,  What^ 
com  County  Railway  &  Light  Co. 

Edward  Byrnes:  Sierra  Pacific  Electric  Co.,  Whatcom  County  Railway  ft 
Light  Co. 

Russell  Robb:  Puget  Sound  Traction,  Light  &  Power  Co.,  Whatcom  Railway 
&  Light  Co. 

Chas.  A.  Stone:  See  The  Electric  Corporation. 

Edwin  S.  Webster:  Puget  Sound  Traction,  Light  ft  Power  Co.,  Whatcom 
County  Railway  ft  Light  Co. 

INFLUENCE  OF  HOLDING  COMPANIES. 

The  total  amount  of  securities  held  by  the  24  holding  companies  Just  de- 
scribed can  not  be  closely  determined,  because  of  the  lack  of  information  con- 
cerning the  holdings  of  some  of  the  companies.  The  aggregate  amount  api)ear8, 
however,  to  be  about  $275,000,000.  When  it  is  considered  that  in  many  instances 
the  holding  company  has  only  a  bare  majority  of  the  stock  of  the  operating 
company  and  that  the  remainder,  as  well  as  the  bonds,  may  be  in  the  hands 
of  the  public,  it  is  apparent  that  the  amount  of  securities  which  may  be  thus 
controlled  may  run  easily  to  $500,000,000. 

Again,  the  holding  company  may  deposit  the  stocks  and  bonds  which  it  holds 
with  some  bank  as  trustee,  and,  using  this  collateral  as  security,  may  issue 
securities  of  its  own  up  to  a  certain  percentage  of  the  value  of  the  securities 
pledged.  The  bonds  and  preferred  stock  so  issued,  having  a  face  value  of 
perhaps  75  per  cent  of  the  market  value  of  the  underlying  securities,  are  then 
offered  to  the  public,  the  majority  of  the  stock  being  retained  for  voting  by  tbe 
stockholders  of  the  holding  company.  The  stocks  so  pledged  are  still  within 
the  control  of  the  holding  company  to  the  extent  that  they  may  vote  the  stock 
and  thus  control  the  operating  companies.  By  this  method  it  is  possible  for  the 
stockholders  of  a  holding  company  to  retain  the  control  of  the  subordinate 
companies  with  a  relatively  small  investment,  perhaps  not  exceeding  10  or  15 
per  cent  of  the  capitalization  of  the  operating  company.  The  common  stock 
of  the  holding  company  usually  represents  little  or  no  investment 

The  holding  companies  above  listed  in  several  instances  control  completely 
operating  power  companies.  Those  which  control  companies  operating  in  the 
territory  under  discussion  are  the  following: 

(B)  Utah  Securities  Corporation  controls  (25)  Utah  Power  ft  Light  Ca 
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(F)  American  Power  &  Light  Co.  controls  (4)  Pacific  Power  &  Light  Ck>. 

(S)  United  Gas  &  Electric  Corporation  controls  (19)  Colorado  Springs 
Light,  Heat  &  Power  Co. 

(W)  United  Railways  Investment  Co.  controls  (19)  Sierra  &  San  Francisco 
Power  O. 

Other  relationships  which  are  extremely  intimate,  while  not  perhaps  amount- 
ing to  the  ownership  of  a  majority  of  the  stock,  are  as  follows: 

(X)  Railway  ft  Light  Securities  Co.  and  (Y)  Public  Service  Investment  Co. 
own  large  amounts  of  the  stock  of  the  (1)  Puget  Sound  Railway,  Light  & 
Power  Co.  and  the  (2)  Sierra  Pacific  Electric  Co. 

(Q)  Public  Securities  Ck>.  and  (M)  Electric  Investment  Corporation 
apparently  hold  large  blocks  of  the  stock  of  the  (13)  Pacific  Gas  &  Electric  Co. 

The  (I)  Illuminating  &  Power  Securities  Corporation  has  a  large  block  of 
the  stock  of  the  (8)  Standard  Gas  &  Electric  Co. 

The  (B)  Electric  Bond  &  Share  Co.  is  probably  the  owner  of  most  of  the 
stock  of  the  (7)  Ck)lorado  Power  Co. 

In  most  instances  there  are  no  data  available  as  to  such  holdings.  Statements 
of  stocks  controlled  are  usually  only  issued  when  it  is  desired  to  raise  addi- 
tional capital  by  stock  pledges,  and  in  maay  cases  even  this  is  done  without 
revealing  to  the  general  public  the  identity  of  the  securities  which  are  pledged. 

OPEBATINO  OOMPAKIES. 

The  ownership  of  about  90  per  cent  of  the  developed  water  power  of  the 
Western  States  rests  in  the  hands  of  a  small  number  of  operating  companies. 
Some  of  tiiese  companies  not  only  themselves  operate  public  utilities,  but  own 
the  stock  and  thus  direct  the  policy  and  management  of  other  companies.  It  is 
thus  impossible  to  draw  a  close  line  of  distinction  between  operating  and  hold- 
ing companies,  since  one  company  may  have  both  functions.  For  the  parposeB 
of  this  statemoit  it  has,  however,  been  considered  advisable  to  select  the  larger 
public-utilities  companies  operating,  either  directly  or  through  subsidiaries, 
hydroelectric  plants  and  indicate  in  each  instance  the  power  which  it  controls, 
Its  relations  to  its  controlling  or  controlled  companies,  to  other  similar  corpora- 
tions in  the  Western  States,  and  to  the  larger  securities-holding  companies 
which  are  continent-wide  in  their  activities.  The  unit  used  in  this  discussion 
is  somewhat  variable,  depending  upon  the  relations  of  the  companies.  The  sub- 
sidiary operating  companies  have,  where  possible,  been  combined  into  the  larger 
groups.  For  Instance,  under  Standard  Gas  &  Electric  O.  three  operating  com- 
panies of  considerable  importance  are  grouped,  although  the  Standard  Gas  & 
Electric  Co.  is  not  strictly  an  operating  company.  All  of  these  companies  are 
in  a  manner  subordinate  to  the  network  of  purely  holding  companies  which 
has  been  discussed.  By  this  method  27  companies  which  are,  so  far  as  operation 
is  concerned,  generally  independent  have  been  selected  and  are  described.  Leav- 
ing out  of  consideration  municipal  plants,  these  companies  operate  93  per  cent 
of  the  developed  water  power  of  the  Western  States. 

In  the  indication  of  corporate  relations  the  following  symbols  have  been 
used: 

(a)  Subsidiary  controlled  by  stock  ownership. 

(5)  Subsidiary,  the  properties  of  which  have  been  acquired  through  purchase. 

(c)  Subsidiary,  the  properties  of  which  are  leased. 

(d)  Subsidiary,  the  method  of  control  not  accurately  known. 

1.  Puget  Sound  Traction,  Light  d  Power  Co. — Incorporated  in  1912.  General 
ofiSce,  Seattle,  Wash.  Boston  office,  Stone  &  Webster  Building,  147  Bdilk  Street 
The  company  is  controlled  by  Stone  &  Webster. 

Parent  and  auhsidiary  companies: 

Puget  Sound  Traction,  Light  &  Power  Co. 
The  Seattle  Electric  O.  (6). 
Pacific  Coast  Power  CJo.  (6). 
Puget  Sound  Power  Co.  ih). 
Seattle  Tacoma  Power  Co.  (6). 
Whatcom  County  Railway  &  Light  Co.  (5). 
Puget  Sotmd  Electric  Railway  (a). 
Pacific  Northwest  Traction  Co.  (a), 

Puget  Sound  International  Railway  ft  Power  Co.  (a). 
Everett  Railway,  Light  ft  Water  Co.  (o). 
The  Seattle  Railway  Co.  (&). 
Tacoma  Railway  ft  Power  Co.  (5>. 
Everett  Railway  ft  Electric  Co.  (d). 
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Officers  and  directors  (Puget  Sound  Traction,  Light  &  Power  Co.).. — Officers: 
Jacob  Furth,  president;  A.  W.  T^eonard,  vice  president;  A.  S.  Mlchener,  vice 
president;  H.  A.  Lait,  vice  president;  Fred  S.  Pratt,  vice  president;  Guy  L. 
Weymouth,  vice  president;  T.  S.  Blumer,  vice  president;  H.  B.  Sawyer,  Treas- 
urer; Chester  M.  Clark,  secretary.  Directors:  H.  B.  Sawyer,  Chester  M. 
Clark,  J.  C.  Rice,  Jacob  Furth,  H.  K.  White,  G.  C.  liee,  G.  M.  Lane,  William 
Endicott,  jr.,  H.  G.  Bradlee,  C.  R.  B'ord,  Isaac  Sprague,  N.  H.  Stone,  Philip 
Stockton,  F.  E.  Snow,  F.  S.  Pratt,  Charles  A.  Stone,  T.  N.  Perkins,  Edwin  S. 
W^ebster,  Russell  Robb,  Stedman  Biittrick,  E.  W.  Purdy. 

Officers  .and  directors  (Whatcom  County  Railway  &  Light  Co.). — Officers: 
F.  S.  Pratt,  president;  Edward  Byrnes,  vice  president;  R.  T.  Laffln,  vice  presi- 
dent; H.  B.  Sawyer,  treasurer;  C  R.  Ford,  secretary;  L.  R.  Coffin,  manager. 
Directors:  F.  S.  Pratt  E.  W.  Purdy,  J.  F.  Hill,  H.  K.  White,  T.  W.  Gillette, 
N.  H.  Stone,  John  R.  Turner,  C.  N.  Mason,  Russell  Robb,  E.  S.  Webster,  IL  G. 
Bradlee,  John  W.  Hollowell,  Eliot  Wadsworth. 

Officers  and  directors  (Puget  Sound  Electric  Railway). — Officers:  Jacob 
Purth,  president ;  F.  S.  Pratt,  vice  president ;  R.  T.  Laffln,  vice  president ;  C,  R 
Ford,  secretary;  H.  B.  Sawyer,  treasurer;  Stone  &  Webster  Management 
Association,  general  managers,  Boston;  L.  H.  Bean,  manager,  Tacoma,  Wash. 
Directors :  Guy  E.  Tripp,  J.  Furth,  J.  F.  Hill,  N.  H.  Stone,  William  Endicott,  Jr.. 
Henry  G.  Bradlee,  Fred  S.  Pratt,  John  R.  Turner,  Eliot  Wadsworth,  C.  A, 
Stone,  G.  M.  Lane,  S.  Z.  Mitchell,  Russell  Robb,  E.  S.  Webster. 

Control  and  affiliations. — ^The  Puget  Sound  Railway,  Light  &  Power  Co.  is 
eoatrolled  by  Stone  &  Webster,  of  Boston,  six  members  of  this  firm  being 
represented  on  the  directorate  of  the  company  and  its  subsidiaries.  The  two 
Stone  &  W^ebster  holding  companies,  the  Public  Service  Investment  Co.,  and  the 
Railway  &  Light  Securities  Co,  have,  respectively,  five  and  eight  directors  In 
common  with  the  Puget  Sound  companies. 

The  directors  of  the  Puget  Sound  companies  are  also  associated  with  a  niun- 
ber  of  other  holding  companies.  Philip  Stockton  is  a  director  of  the  General 
Electric  Qo.,  and  S.  Z.  Mitchell  and  Gardner  M.  Lane  of  the  E3ectric  Bond  & 
Share  Co.,  as  well  as  of  a  number  of  other  holding  companiea  C.  A.  Stone 
is  secretary  of  the  Electric  Corporation.  Guy  E.  Tripp  is  a  director  of  the 
Electric  Properties  Co.  and  C.  N.  Mason  of  the  United  Electric  Securities  Co. 
The  presence  of  Stockton,  Lane,  and  Mitchell  on  these  directorates  indicates  an 
association  with  the  General  Electric  Co.,  the  intimacy  of  which  may  be  fully 
appreciated  only  in  the  light  of  the  relation  of  Stone  &  Webster  and  the 
General  Electric  Co.  to  the  Old  Colony  Trust  Co. 

The  Puget  Sound  companies  are  associated  through  interlocking  directors 
with  the  following  operating  power  companies  In  the  area  under  consideration : 
Pacific  Power  &  Light  Co.,  Utah  Po\<er  &  Light  O).,  Sierra  Pacific  Electric  Co., 
Montana  Power  Co.,  Sierra  &  San  Francisco  Power  Co.,  and  Colorado  Power  (3o. 
2.  Bierra  Pacific  Electric  Co. — Incorporated  in  1909  in  Maine.  Owns  all  of 
the  capital  stock  of  companies  doing  the  entire  electric  lighting  and  power  busi 
ress  in  Reno,  Sparks,  Virginia  City,  Carson  City,  and  Silver  City,  Nev.,  and 
furnishes  a  large  amount  of  power  in  the  mining  districts  of  western  Nevnda. 

Office,  Reno,  Nev. 
Parent  and  suhsdiary  companies: 
Sierra  Pacific  Electric  Co. — 

Reno  Power,  Light  &  Water  C^.  (a). 

Washoe  County  Power  &  Development  Co.  (a). 

Hunter  Creek  Water  (3o.  (a). 

Sparks  Water  Co.  (a). 

Union  Light  ft  Water  Co.  (5). 

Carson  City  Coal  Gas  Co.  (a). 

The  Truckee  River  General  Electric  Co.  (a). 
Carson  Electric  Light  Co.  (a). 
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Power  oontroUed. 


Deyeloped  water  power. 


Plant. 


Honspowor* 


Nevada: 

Sierra  Padflo  Electric  Co. 

Do 

Do 

Do 

GBlilamia: 

Blerra  Padflo  Electric  Co. 


Verdi... », 

Flelah 

Washoe... 
Reno 


Farad. 


Total. 


4,000 

2,860 

2,000 

830 

2,000 


U,fi00 


The  company  Is  developing  a  water-power  plant  of  large  capacity  on  Rubi- 
con River,  Cal. 

Officers  and  directors  Sierra  Pacific  Electric  Co. — Officers:  Alfred  von  der 
K0PP>  president;  W.  P.  Hammon,  vice  president;  C.  F.  Wallace,  vice  presi- 
dent; Bklward  Byrnes,  vice  president;  A.  K.  Todd,  secretary;  Charles  Hay- 
den,  treasurer;  Henry  B.  Sawyer,  assistant  treasurer;  Stone  &  Webster  Man- 
agement Association,  general  managers;  6.  A.  Campbell,  manager  operating 
companies.  Directors :  R.  W.  Boyden,  Galen  L.  Stone,  J.  C.  Rice,  H.  M.  Davis, 
G.  A.  Stone,  A.  F.  Bigelow,  Alfred  von  der  Ropp,  Albert  Strauss,  W.  P.  Hammon. 

Control  and  affiliations, — The  Sierra  Pacific  Electric  Co.  is  controlled  by 
and  its  properties  managed  in  the  interests  of  the  firm  of  Stone  &  Webster, 
which  is  associated  with  General  Electric  Co.  interests  in  many  water-power 
projecta 

3.  Utah  Power  d  Light  Co. — Incorporated  in  1912  in  Maine.  General  office, 
71  Broadway,  New  York  City.  The  company  is  controlled  by  the  Utah  Se- 
curities Corporation  through  stock  ownership,  and  it  is  the  operating  company 
which  has  acquired  the  properties  merged  by  the  Securities  Corporation. 

Siibsidiary  companies: 

Utah  Power  &  Light  Co. 

Western  Colorado  Power  Co.  (a). 

San  Miguel  Consolidated  Gold  Mining  Co.  (&). 

San  Juan  Water  &  Power  Co.  (&). 
Animas  Power  &  Water  Co.  (tf). 

Durango  Gas  &  Electric  Co.  (&). 

Montrose  Electric  Light  &  Power  Co.  {d). 

Delta  Electric  Light  &  Power  Co.  id). 

Ouray  Electric  Power  &  Light  Co.  (o). 

Tellurlde  Electric  Light  Co.  (d). 
Telluride  Power  Co.  (&). 

Tellurlde  Power  Transmission  Co.  (6). 

Logan  Power  Lighting  &  Heating  Co.  (6). 

Salt  Lake  City  Water  &  Electric  Co.  (6). 
Utah  Power  Co.  (d). 

Knight  Consolidated  Power  Co.  (&). 
Smoke  Creek  Power  Co.  (6). 
Mill  Creek  Power  Co.  (6). 
Utah  County  Light  &  Power  Co.  (l>). 
Davis  &  Weber  Counties  Canal  Co.  (power  plant)   (o). 
Idaho  Power  &  Transportation  Co.  (&). 

St.  Anthony  Light  &  Power  Co.  (d). 
Utah-Idaho  Sugar  Co.  (power  plant)  (c). 
Davis  County  Light  &  Power  Co.  (d). 
Gem  State  Light  &  Power  Co.  (&). 

Home  Telephone  &  Electric  Co.  (distribution  system)  (d). 
Salt  Lake  &  Ogden  Railway  (steam  plant)  (o). 
Merchants  Light  &  Power  Co.  of  Ogden  (a). 
Utah  Copper  Co.  (steam  plant)   (c). 
Blacksmith  Fork  Light  &  Power  Co.  (&). 
High  Creek  Power  Co.  (5). 
Bear  Lake  Power  Co.  (5). 
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Power  oontroUed. 

Developed  water  power. 

Plant 

Hlonepowvr. 

Idaho: 

8t.  Anthony  Light  A  PowerXJo 

8t.  Anthony  Falls  (not  op- 
erated). 
TdAho  Palto 

100 

Idaho  Power  dk  Transportation  Co 

4,000 

Utah  Power  &  Light  Co 

Bear  River  (Qrace) 

17,000 

aoo 

Do 

(Georgetown 

Do 

Paris. 

1.000 

Do 

RVrb<>w^ 

730 

Utah: 

Utah  Pawnr  A  Lfgh*  fVi , . . . . 

Nhpiti ^ ......a 

2.010 

Do r. 

Olmstead ,. 

10,800 

Do 

Narrows 

1.300 

Do 

liOgan , 

8,000 

Do 

BatEtlecreek I 

3.216 

Do 

Bantaquln 

1.3S0 

Do 

Pnalre  Onwlr 

1,600 

Do 

Upper  Mm  Oeek 

600 

Do 

Lower  Mill  Craek 

2.800 

Do 

Oakley 

6,000 

Do 

Murdodc 

8,600 

Do...: 

Alpine..    XX* 

2,600 

Do 

Upper  American  Fork. ..... 

Lower  American  Fork 

Tilvflrdftle. ,  X .  X 

1.600 

Do 

800 

Do 

5.400 

Utah  Power  A  Light  Co.  (leased  from  Utah-Idaho  Sugar 

WheUm 

10,200 

Co.). 
Utah  Power  A  Light  Co 

Blacksmith  Fork 

4.O00 

Wfllard 

600 

Do!ii;;!!!!;!;!!;;!;!;!!!;!!!;;!;!!!;";!!;;;!;;;;!;; 

786 

D^inuigo  Ofls  ft-ElectrloCo 

Dnrango x 

4.000 

San  Juan 

6.000 

Do 1 ..1 

Rockwood 

6.O00 

MoQtroae  Electric  Light  &  Power  Go 

Montroee 

4.000 

Delta  Electric  Light  &  Power  Co 

Delta 

260O 

Ouray  ElActrlo  Pownr  A  L^ght  Cp. .  „ ,  x . . . , . , . . , . . .   

Unoompahgre  River 

Ames 

'600 

TeUnride  Power  Co 

4,8S 

nium 

1,600 

118,601 

The  Utah  Power  &  Light  Co.  is  also  reported  to  control  approximately  OO.(K)0 
horsepower  at  present  undeveloped,  but  a  portion  of  which  is  now  under  con- 
struction. The  company  has  In  addition  steam  plants  reported  to  have  a  ca- 
pacity of  11,6(X)  horsepower.  The  total  power  capacity  owned  or  controlled  by 
this  company  is  therefore  approximately  185,000  horsepower. 

Offlcern  and  directors,  Utah  Power  d  lAght  Co, — Officers :  D.  C.  Jackllng,  presi- 
dent; W.  S.  McCornick,  G.  E.  Glaflin,  G.  M.  Dabl,  P.  B.  Sawyer,  rice  presidents: 
El  P.  Summerson,  treasurer  and  assistant  secretary;  George  B.  Thomas,  secre- 
tary; A.  E.  Smith,  assistant  secretary  and  assistant  treasurer.  Directors :  B.  E. 
Breed,  James  Campbell,  S.  Z.  Mitchell,  T.  R.  Cutler,  John  M.  Hayes,  D.  C 
Jackllng,  C.  E.  Loose,  W.  fi.  McCornick,  P.  J.  Moran,  C.  W.  Nibley,  P.  B.  Sawyer. 
H.  M.  Walker.  Bulkeley  Wells,  Charles  Hayden,  J.  R.  Nutt 

Control  and  afflliationa. — The  Utah  Securities  Co.,  which  holds  the  common 
stock  of  the  Utah  Power  &  Light  Co.,  was  "  organized  by  a  syndicate  under  the 
leadership  of  the  Electric  Bond  &  Share  Co.  and  Hayden,  Stone  &  Co^"  and  is 
generally  recognized  as  a  General  Electric  subsidiary.  The  presence  on  its 
board  of  directors  of  five  directors  and  two  additional  officers  of  ttie  Electric 
Bond  &  Share  Co.  may  be  taken  as  an  indication  of  the  clop^ness  of  this  rela- 
tionship. As  indicated  in  the  accompanying  table,  the  company  is  also  repre> 
sented  through  interlocking  directorates  upon  10  other  securities-holding  com- 
panies. In  addition,  A.  C.  Bedford  is  a  vice  president  of  the  Standard  Oil  Co. 
of  New  Jersey,  while  J.  D.  Mortimer  is  president  of  the  North  American  Co., 
an  interstate  public-service  corporation  controlling  a  large  number  of  subsid- 
iaries.   James  Mitchell  is  president  of  the  Alabama  Traction,  Light  &  Power 
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Ck>.,  a  company  allied  with  General  Electric  and  a  holding  corporation  for  the 
Alabama  Power  Co.  Bulkeley  Wells,  formerly  of  the  Central  Colorado  Power 
Co.,  is  now  president  of  the  Western  Colorado  Power  Co.,  a  subsidiary  of  the 
Utah  Power  &  Light  Co. 

Tbe  Utah  Power  &  Light  Co.,  through  its  directorate  and  that  of  the  Utah 
Securities  Corporation,  is  allied  with  nine  other  large  operating  companies  in 
the  Western  States,  most  of  which  are  closely  affiliated  with  the  General  Elec- 
tric Co.  The  Commercial  and  Financial  Chronicle  recently  announces  (Vol. 
XOVII,  p.  1541)  the  election  of  Benjamin  Strong,  Jr.,  to  the  directorate  of  the 
General  Electric  Ca 

82M40— 16 13 
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4.  Pacific  Power  d  lAght  Co.— :Incorporated  in  1Q10  In  Maine.  General  office, 
71  Broadway,  New  York  City.  The  company  is  controlled  by  the  AmericaA 
Power  &  Light  Ck). 

Parent  and  $ub8idiary  companies: 
General  Electric  Go. 

l&tectric  Bond  &  Share  Co.  (a). 

American  Fower  &  Light  Co.  (a). 

Paclfle  Power  .&  Light  Co.  (incorporated  in  Maine)  (a). 
Northwest  Light  &  Water  Co. 
Northwestern  Corporation  of  Philadelphia. 
Takima  Valley  Power  Co. 
Astoria  Electric  Co. 
Wasco  Warehouse  Milling  Co. 
Walla  Walla  Valley  Railway  Co.  (o). 
Hood  River  Light  &  Power  Co. 
Husum  Power  Co. 
Klickitat  Light  &  Power  Co. 
Tucannon  Power  Co. 
Dayton  Electric  Co. 
Wattsbnrg  Electric  Light  Co. 
Prosser  Water  Co. 
Prosser  Power  Co. 
Reservation  Electric  Co.  (a). 


Power  controlled. 

Developed  water  power. 

Plant. 

Horsepower. 

Washineton: 

pfltCfflC  POWA'  Ar  T/*gtit  Co 

T^i^annon  River 

300 

Do 

Husum      

560 

Do 

Blaekhouse 

200 

Do 

\Vait''burg 

200 

Do 

Dayton      

200 

Do 

Priest  Ranids 

3.000 
7^0 

Do 

North  Yaxlma 

Do 

Do 

Xaches...; 

10,000 

Prosser 

730 

Oregon: 

Pacific  Power  &  Light  Co 

Tygh  Valley 

Hood  River  (2  plante) 

Walla  Walla 

3,600 

Do 

630 

Do 

3,400 

Total 

23,570 

Officer  %  and  directors, — Oflacers:  Gay  W.  Talbot,  president;  F.  G.  Sykes^ 
vice  president ;  B.  W.  Hill,  vice  president ;  Edward  Cookingham,  vice  president ; 
A-  S.  Grenier,  vice  president;  G.  E.  Claflln,  vice  president;  J.  E.  Davidson,  vice 
president;  E.  P.  Summerson,  treasurer  and  assistant  secretary;  George  F. 
Nevins,  secretary  and  assistant  treasurer;  M.  H.  Arnlng,  assistant  treasurer 
and  assistant  secretary.  Directors:  J.  C.  Ainsworth,  Eldward  Cooklngham, 
G.  E.  Claflln,  S.  S.  Gordon,  William  Jones,  John  A.  Lalng,  C,  Hunt  Lewis,  H.  C. 
Lucas,  S.  Z.  Mitchell,  Miles  C.  Moore,  Fred  S.  Fogg,  Joslah  Richards,  F.  G. 
Sykes,  Guy  W.  Talbot,  George  F.  Nevlns. 

Control  and  afflliaiions. — The  Pacific  Power  &  Light  Co.  is  controlled  by  the 
American  Power  &  Light  Co.,  which  owns  all  of  the  common  stock  ($6,000,000) 
except  directors*  shares.  The  American  Power  &  Light  Co.  in  addition  controls, 
through  ownership,  the  Kansas  Gas  &  Electric  Co.  and  the  Portland  Gas  & 
Coke  Co.  The  American  Power  &  Light  Co.  was  incorporated  on  September  17, 
1909,  in  Maine,  and  all  its  common  stock  is  held  in  a  voting  trust,  with  S.  Z. 
Mitchell,  A.  C.  Bedford,  and  Starling  W.  Chllds  trustees.  It  is  stated  to  be 
controlled  by  the  Electric  Bond  &  Share  Co.  and  allied  interests.  The  original 
issue  of  notes  by  the  company  ($2,200,000)  was  underwritten  by  the  Electric 
Bond  &  Share  (3o.,  which  on  May  1,  1011,  held  these  notes  to  the  amount  of 
$1,954,393. 
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Tbe  officers,  trustees,  and  directors  of  the  American  Power  &  light  Go.  and 
the  Pacific  Power  &  Light  Co.  are  on  the  board  of  directors  of  12  other  securities 
holding  companies^  Including  the  General  Electric  Ck).  S.  Z.  Mitchell,  a  director 
of  these  companies,  is  on  the  directorate  of  the  Puget  Sound  EHectrlc  Ballway 
and  the  Tacoma  Railway  &  Power  Co.,  subsidiaries  of  the  Puget  Sound  Trac- 
tion, Light  &  Power  Ck>.,  and  is  a  director  of  the  Utah  Power  &  Light  Go.,  the 
Colorado  Power  Co.,  the  Sierra  &  San  Francisco  Power  Co.,  and  the  Montana 
Power  Co.  Relationship  with  the  Portland  Railway,  Light  &  Power  Co.  is 
established  through  A.  C.  Bedford,  vice  president  of  the  Standard  Oil  Co.  of 
New  Jersey.  The  important  Interlocking  directors  are  R.  B.  Breed,  A.  W. 
Burchardt  and  O.  B.  Claflin.  These  relationships  are  Indicated  in  the  following 
table: 
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5.  Arizona  Power  Co, — Incorporated  in  1908  in  Maine.    General  offices,  49 
Wall  Street    Treasurer's  office,  14  Wall  Street,  New  York  City. 

Bub9i6iary  companies: 
Arizona  Power  Co. 

Prescott  Gas  &  Electric  Co.  (a). 


Developed  water  power. 

Pgvrer  ocntroUed. 

Plant. 

HoTBepomf. 

Ariiaiia  Power  Co 

FoffitU  Creek , 

9,000 

It  is  stated  that  the  Arizona  Power  Co.  controls  one  other  water-power  site, 
not  as  yet  developed. 

Officers  and  directors. — Officers :  F.  S.  Viele,  president ;  O.  B.  Willcox,  vice  presi- 
dent ;  R.  S.  Masson,  vice  president ;  F.  W.  Stehr,  secretary  and  treasurer ;  Fred 
Gerhard,  assistant  secretary  and  assistant  treasurer.  Directors:  F.  S.  Vielep 
F.  W.  Stehr.  M.  A.  Viele,  O.  B.  Willcox,  F.  V.  Heashaw,  G.  H.  Walbridge,  B.  S. 
Masson.  Officers  and  directors  (Prescott  Gas  &  Electric  Co.). — Officers:  F.  8. 
Viele,  president;  O.  B.  Willcox,  vice  president;  R.  S.  Masson,  vice  president; 

F.  W.  Stehr,  secretary  and  treasurer;  Fred  Gerhard,  assistant  secretary  and 
assistant  treasurer.  Directors:  F.  S.  Viele,  F.  W.  Stehr,  Q.  B.  Willcox,  G.  H. 
Walbridge,  R.  S.  Masson. 

The  control  and  affiliation  of  the  Arizona  Power  Co.  will  be  discussed  Ib 
connection  with  the  Pacific  Gas  &  Electric  Co.,  of  Phoenix,  Ariz. 

6.  Pacific  Gas  d  Electric  Co.    (Phoenix,  Ariz.). — Incorporated  in  1900  in 
Arizona.    Offices,  Phoenix,  Ariz.,  and  14  Wall  Street,  New  York  City. 
Subsidiary  companies: 

Pacific  Gas  &  Electric  Co. 

Phoenix  Light  &  Fuel  Co.  (&). 

Power  controlled, — The  company  purchases  from  the  Reclamation  Service 
fhe  power  generated  at  the  Roosevelt  Dam  of  the  Salt  River  project,  reported 
to  have  a  capacity  of  4,5(X)  horsepower,  up  to  a  maximum  of  1,500  kilowatts. 
The  text  of  the  contract  may  be  found  in  House  Report  No.  1506  (62d  Cong.. 
8d  sess.),  "  Investigations  of  the  Salt  and  Gila  Rivers  Reservations  and  Recla- 
mation Service." 

Officers  and  directors, — Officers:  G.  H.  Walbridge,  president;  F.  S.  Viele. 
vice  president;  O.  B.  Willcox,  vice  president;  F.  W.  Stehr,  secretary  and 
treasurer;  H.  L.  Aller,  manager;  W.  C.  Hornburger,  superintendent    Directors: 

G.  H.  Walbridge,  F.  S.  Viele,  F.  W.  Stehr,  L.  H.  Chalmers,  and  R.  S.  Masson. 
Control  and  affiliations. — ^All  the  officers  and  directors  of  the  Prescott  Gas  k 

Electric  Co.  are  also  with  the  Arizona  Power  Co.,  and  witli  the  exception  of 
one  director  the  officers  of  the  Pacific  Gas  &  Electric  Co.,  of  Phoenix,  are  the 
officers  of  the  Arizona  Power  Co.  The  exception,  L.  H.  Chalmers,  is  an  at- 
torney of  Phoenix,  and  is  stated  to  hold  one  share  of  the  company's  common 
stock,  evidently  merely  a  qualifying  share.  The  three  companies  may  there* 
fore  be  regarded  as  controlled  by  the  same  interests. 

The  directors  of  these  companies  are  connected  with  three  securities  holding 
companies.  More  significant,  however,  is  the  presence  on  the  directorates  d 
these  power  companies  of  three  members  of  the  firm  of  William  P.  Bonbright  k 
Co.,  which,  as  is  explained  in  the  discussion  of  the  Colorado  Power  Co.,  Is 
closely  affiliated  with  General  Electric  interests.  The  close  affiliation  of  these 
companies  with  the  Colorado  Power  Co.  is  Indicated  by  the  fact  that  G.  H. 
Walbridge,  president,  and  O.  B.  Willcox,  a  director  of  the  Colorado  Power  Co., 
are  officers  and  directors  of  the  Arizona  companies. 

The  Arizona  Power  Co.  is  operated  by  the  Electric  Operating  Construction 
Co.,  an  operating  company  connected  witi  the  engineering  firm  of  Viele,  Black- 
well  &  Buck,  two  members  of  which  are  on  the  board  of  directors.  This  firm 
is  located  at  49  Wall  Street  The  financial  connection  of  the  Arizona  com- 
panies appear  to  be  with  W.  P.  Bonbright  &  Co.,  which  is  at  14  Wall  Street 
These  various  affiliations  clearly  place  the  companies  under  General  Electric 
influence. 
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Otloer9  of  the  Arizona  Power  Co,  and  Pacific  Oas  d  Electric  Co.,  of  Phoeniw, 

and  connections  with  other  companies. 

y.  P.«»Vice  President     F.— Member  of  Firm. 
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7.  Colored  Power  Co, — Incorporated  in  1913  in  Colorado.  A  reorganization 
of  the  Central  Colorado  Power  Co.,  the  reorganization  committee  consisting  of 
Frederick  C.  Walcott,  chairman;  George  C.  Lee;  Sidney  Z.  Mitchell.  General 
office,  Symes  Building,  Denver.    New  York  office,  14  Wall  Street. 

Subsidiary  companies; 

The  Colorado  Power  Co. 

The  Central  Colorado  Power  Co.  (6). 

The  Leadvllle  Light  &  Power  Co.  (a). 
Leadvllle  Gas  &  Electric  Co.  (6). 
Yak  Mining,  Milling  &  Tunnel  Co.  (&). 
United  Hydro  Electric  Co.  (6). 
United  Light  &  Power  Co.  (d). 
Cascade  Electric  Co.  (d). 
Qr«en  &  Clear  Lakes  Co.  (d). 
Gilpin  Light,  Heat  &  Power  Co.  (d). 
Salida  light,  Power  &  Utility  Co. 


Power  controlled. 


Cdorado  Power  Co 

Do 

United  Hydro  Electric  Co 

SaUda  Ll^t,  Power  &  Utility  Co. 

Do 


Total. 


Developed  water  power. 


Plant. 


Middle  Boulder  Creek. 

Shoshone 

Georgetown 

MarysvUle 


Horsepower. 


21,000 

18,000 

1,800 

900 

650 


42,500 


Officers  and  directors. — Officers:  George  H.  Walbrldge;  president;  L.  P.  Ham- 
mond, vice  president  and  general  manager;  C.  D.  Robbins,  vice  president;  Irvin 
W.  Day,  secretary ;  D.  E.  Houston,  treasurer ;  U.  S.  Sutherland,  assistant  secre- 
tary; B.  M.  Gilbert,  assistant  secretary  nnrt  assistant  treasurer;  A.  E.  Smith, 
assistant  treasurer.  Directors:  A.  C.  Bedford,  Irving  W.  Bonbright,  Irvin  W. 
Day,  William  M.  Evarts,  Charles  V.  Grnhnni,  L.  B.  Ix)rd,  J.  R.  McKee,  Ross  A. 
Mackey,  C.  D.  Robbins,  George  H.  Walbrldge,  O.  B.  Wlllcox. 

Control  and  affiliations. — ^The  Colorado  Power  Co.  is  so  closely  affiliated  with 
General  Electric  and  its  subsidiary  companies  that  it  may  be  regarded  as  con- 
trolled by  that  company.  The  general  offices  of  the  company  are  at  14  Wall 
Street,  New  York  City,  the  address  of  William  P.  Bonbright  &  Co.,  the  bond 
house,  three  members  of  which  firm  are  on  Its  directorate.  This  bond  house 
is  closely  identified  with  General  Electric  Interests  through  the  presence  on  its 
directorate  of  S.  Z.  Mitchell,  president  of  the  Electric  Bond  &  Share  Co. 

One  director  of  the  Colorado  Power  Co.,  J.  R.  McKee,  is  a  director  of  the 
General  Electric  Co.,  and  one  director.  A.  C.  Bedford,  Is  also  a  director  of  the 
Electric  Bond  &  Share  Co.  The  directors  of  the  Colorado  Power  Co.  have  six 
directorates  on  four  securities-holding  corporations. 
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A.  O.  Bedford  1b  also  a  director  of  the  Great  Western  Power  C3o.  and  tie  , 
Portland  Rallwaj-  I'lgbt  &  Power  Go.  Througb  bim  tlie  company  is  also  affili- 
ated wlti  the  Utah  Power  &  Light  Co.,  which  Is  a  subsidiary  of  the  UUh  Secn- 
ntles  Co.,  and  with  the  Pacific  Tower  &  Light  Co.,  a  subsidiary  of  the  American 
Power  &  Light  Co.  Through  G.  H.  Walbrldge  and  O.  B.  Willcox  the  company 
la  closely  associated  with  the  Iniportmit  Arizona  power  companies, 

William  M.  Erarts,  Charles  V.  Grahnm.  iind  Robs  A.  Mackey,  directors  of  the 
company,  are  all  reported  to  be  lawyers  at  G2  Cedar  Street,  New  York  City, 
where  the  offices  of  the  Electrical  SecurltleB  Corporation,  a  Geaeral  Electric 
subsidiary,  are  located. 

Officer!  of  the  Colorado  Power  Co.  connecbd  mih  other  compaiuei. 
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8.  Standard  Oat  it  Electric  Co. — Incorporated  April  28,  1910.  In  Delaware, 
as  a  holding  and  operating  compnay.  Executlre  office.  17S  West  Jackson  Street 
Chicago;  Philadelphia  office.  Drexel  Building;  New  York  office.  111  Broadway. 
Parent  and  sttttgidiarj/  companies. — The  Standard  Gas  &  Electric  Co.  Is  con- 
trolled by  H.  M.  Bytlesby  &  Co.,  of  Chicago,  and  operates  through  subsidlaiy 
companies  utilities  In  14  States.  The  reliitlons  of  those  operating  In  the  tertl- 
tory  under  conslderntlon  are  Indicated  rb  follows: 
Standard  Gas  &  Electric  Co. 

Arkansas  Valley  Railway  TJght  &  Power  Co.  (a). 
Pikes  Peak  Power  Co.  (a). 

Pueblo  and  Suburban  Traction  &  Lighting  Co.  <a). 
Rocky  Ford  Electric  Co.  (o). 
La  Junta  Electric  Co.  (o). 
Colorado  Light  &  Power  Co.  (a). 
La  Bella  Mills  Wiiter  &  Power  Co.  (a). 
Gold  Belt  CouBolldated  Electric  Co.  (a). 
San  Dl^o  Consolidated  Gas  h  Electric  Co.  (o). 
Western  States  Gjis  &  Electric  Co.,  of  Delaware  (a). 

Western  States  Gas  &  Electric  Co.,  of  California  (o), 
Humboldt  Gas  &  Electric  Co.   (B). 
Stockton  Gas  4  Electric  Corporation  Ih). 
Richmond  Light  &  Power  Co.   (b). 
American  River  Electric  Co.  (6). 
Areata  Light  &  Power  Co.   (6). 
Portunn  Lighting  Co.   (B). 
Femdnle  Electric  Light  Co.   (t>). 
North  Mountain  Power  Co.  (6). 
Eureka  LlgbUng  Co.   (6). 
Northern  Idaho  &  Monbina  Power  Co.  (a). 
Big  Fork  Electric  Co.  {d). 
Flathead  Valley  Wiiter  &  Power  Co.  (d). 
Northern  Electric  Co.  (d). 
Pend  d'Orellle  Electric  Co.  <d). 
Coos  Bay  Gns  &  Electric  Co.  (d). 
KiillBiillI  Water- Elpctrlc  Co.  (d). 
Big  Bend  Light  &  Power  Co.  (d). 
Willamette  Valley  Co.  (a). 
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Power  controlled. 

Developed  water  power. 

Plant. 

• 

Horsepower. 

Montana: 

Big  Fork 

3,300 

California: 

Western  States  Qta&  Electric  Co 

TpnUy  ^iv^r 

2,000 

Do 

American  River 

4,000 

Colorado: 

ArVaPsas  Vftiipy  Railway.  T^^irht  ^  T'ower  Co 

West  Beaver  Creek 

2,400 

Total 

11,700 



The  company  controls  additional  undeveloped  water  power  In  Colorado  (4,500 
horsepower).  It  also  states  that  Its  hydroelectric  power  capacity  in  California 
l8  8,700  horsepower  instead  of  the  6,000  horsepower  above  Indicated,  probably 
In  additional  Installations.  The  Big  Fork  plant  also  has  an  ultimate  capacity 
of  11,000  horsepower.  The  total  water  power  controlled  is  thus  26,600  horse- 
power. 

The  Northern  Idaho  &  Montana  Power  Co.  operates  two  small  steam  plants; 
the  Arkansas  Valley  Co.  has  also  tWo  steam  stations  (13,750  horsepower) ;  the 
Western  States  has  6,700  horsepower,  and  the  San  Diego  Co.  11,000  horsepower ; 
n  total  steam  capacity  of  approximately  32,000  horsepower. 

OfflcerH  of  the  Standard  Oas  d  Electric  Co. — President,  H.  M.  Byllesby;  vice 
presidents,  Isaac  Milkewltch,  R.  E.  Wilsey,  J.  J.  O'Brien,  F.  W.  Steams,  F.  C. 
Gordon,  Jr.;  secretary,  W.  F.  Stevens;  treasurer,  R.  J.  Graf;  assistant  treas- 
urers, M.  A.  Morrison,  Herbert  List;  assistant  secretaries,  M.  A.  Morrison, 
Herbert  List,  H.  M.  Llppincott,  R.  J.  Graf.  Directors:  H.  M.  Byllesby,  J.  S. 
Cummins,  A.  S.  Huey,  O.  E.  Osthoff,  R  E.  Wilsey,  J.  J.  O'Brien,  R.  J.  Graf, 
F.  W.  Steams,  Isaac  Milkewltch,  W.  J.  Maloney. 

Control  and  affiliations. — Practically  all  the  subordinate  companies  of  the 
Standard  Gas  &  Electric  Co.  have  nominal  directorates,  the  capital  stbck  in 
most  instances  being  all  or  practically  all  held  by  the  Standard  Gas  &  Electric 
Co.  All  but  six  shares  of  the  common  stock  of  the  Arkansas  Valley  Co.,  and 
all  of  the  San  Diego  Co.'s  common  stock  are  so  owned,  also  $3,145,700  out  of 
$3,503,000  common  stock,  and  |179,300  out  of  $2,125,000  preferred  stock  of  the 
Western  States  Co.  are  owned  by  the  Standard  Gas  &  Electric  Co.  This  com- 
pany owns  also  $1,000,000  of  the  $4,000,000  common,  $25,000  preferred,  and 
$1,465,000  bonds  of  the  Northern  Idaho  &  Montana  Power-  Co. 

The  Standard  Gas  &  Electric  Co.  is  stated  to  be  controlled  by  H.  M.  Byllesby 
&  Co.,  of  Chicago.  The  principal  figure  in  this  firm  is  H.  M.  Byllesby,  who,  In 
addition  to  the  companies  controlled  by  the  Standard  Gas  &  Electric  Co.  is  a 
director  of  the  Appalachian  Power  Co..  and  the  Tennessee  Railway  Light  & 
Power  Co.  He  is  also  a  director  of  the  Electrical  Utilities  Corporation,  of  the 
Public.  Utilities  Corporation,  and  of  the  Public  Securities  Co.,  three  important 
holding  companies.  In  these  companies  he  is  closely  associated  with  men 
who  represent  the  interests  of  the  General  Electric  Co. 

As  president  and  director  of  the  Tennessee  Railway,  Light  &  Power  Co.  he  is 
associated  with  E.  W.  Clark  and  C.  M.  Clark,  of  Philadelphia,  who  are  officers 
of  the  Portland  Railway,  Light  &  Power  Ck).,  and  with  F.  C.  Walcott  and  O.  B. 
Willcox.  of  William  P.  Bonbrlght  &  Co.,  who  represent  the  General  Electric  Co.'s 
interests  In  the  Colorado  Pow^^r  Ck>.  and  the  two  Arizona  companies. 

It  Is  believed  that  the  directorate  of  the  Standard  Gas  &  Electric  Co.  does 
not  afford  any  indication  of  the  ownership  of  the  controlling  interest  in  the 
company.  The  same  directors  appear  on  most  of  the  controlling  companies,  and 
the  published  figures  of  stock  ownership  indicate  that  in  most  cases  these  di- 
rectors hold  only  such  qualifying  shares  as  the  State  Incorporation  laws  re- 
quire. Three  of  the  directors  of  the  Standard"  Gas  &  Electric  Co.  are  members 
of  the  firai  of  Cummins,  Stearns  &  Milkewltch,  lawyers.  Insurance  Exchange 
Building,  Chicago,  and  are  counsel  for  the  company.  Aside  from  Mr.  Byllesby 
none  of  the  directors  are  men  of  strong  financial  position  such  as  would  be  ex- 
pected on  the  directorate  of  a  corporation  controlling  assets  of  $137,000,000.  The 
conclusion  can  not  be  well  avoided  that  these  directors  have  the  same  relative 
influence  in  the  affairs  of  the  Standard  Gas  &  Electric  Co.  that  they  exercise 
in  the  management  of  many  of  its  subsidiaries. 
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Certain  blocks  of  stock  of  the  Standard  Gas  &  Electric  Ck).  and  its  subsidi- 
aries are  known  to  be  held  by  various  security  holding  corporations  allied  to 
the  General  Electric  Co.  In  view  of  Mr.  Byllesby's  relations  with  these  and 
other  holding  companies,  it  appears  probable  that  the  dominant  interests  in  the 
Standard  Gas  &  Electric  Co.  are  also  affiliated  with  that  corporation.  The  fact 
that  the  Guaranty  Trust  Co.  is  registrar  and  transfer  agent  of  its  stock  is  re- 
garded as  significant  in  view  of  the  fact  that  no  large  financial  interests  are 
apparently  represented  in  the  directorate. 

9.  Summit  County  Power  Co, — Incorporated  in  1907  tn  Colorado.  General 
office,  Denver,  Colo. ;  New  York  office,  60  Wall  Street.  The  company  has  no  sub- 
sidiaries. 
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The  company  also  has  a  small  steam  reserve  plant. 

Officers, — President,  W.  J.  Barker;  vice  president  and  general  manager, 
W.  C.  Sterne;  treasurer,  F.  W.  Frueauff;  assistant  secretary,  L.  F.  Musil; 
secretary,  C.  N.  Stannard;  assistant  treasurer,  J.  T.  Brady;  superintendent, 
Alex.  Speer.  Directors:  H.  L.  Doherty  (chairman),  F.  W.  Frueauflf,  Paul  R. 
Jones,  W.  J.  Barker,  W.  C.  Sterne,  C.  N.  Stannard,  J.  T.  Brady,  R.  J.  Bardwell. 

Control  and  affiliations. — The  Summit  County  Power  Co.  is  one  of  the  smaller 
of  a  large  number  of  public-service  companies  associated  with  and  managed  by 
H.  L.  Doherty  &  Co.,  of  60  Wall  Street,  New  York  City.  Doherty  &  Co.  have 
been  instrumental  in  the  formation  of  a  number  of  corporations  for  the  pur- 
pose of  controlling  and  managing  public-service  properties,  and  these  organisa- 
tions have  now  consolidated  properties  in  a  number  of  States  and  Territoriea. 
In  each  instance  the  properties  are  managed  by  the  Doherty  Oi)erating  Go. 

The  Cities  Service  Co.,  which  acquired  centrol  (December,  1913)  of  tke 
Consolidated  Cities  Light,  Power  &  Traction  Co.  and  the  Utilities  Improvement 
Co.  (Chronicle,  vol.  97.  p.  1732)  is  the  most  important  of  these.  Other  hold- 
ing companies  are  the  Electric  Bond  Deposit  Co.  and  the  Gas  &  Electric  Securi- 
ties Co.  The  officers  and  directors  which  these  companies  have  in  common 
are  indicated  in  the  accompanying  table. 
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The  Summit  County  Power  Co.  is  not  stated  to  be  controlled  by  stock 
ownership,  but  it  is  operated  by  the  Doherty  Operating  Co.,  and  It  has  a  number 
of  officers  in  common  not  only  with  other  Doherty  companies,  bat  also  witb 
the  Denver  Gas  &  Electric  Light  Co. 
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The  Cities  Service  Co.  controls  through  stock  ownership  the  Denver  Gas  & 
Biectric  Light  Co.  (owning  99.67  per  cent  of  Its  common  stock — ^all  but  $28,700), 
the  Spokane  Gas  &  Fuel  Co.,  and  the  Pueblo  Gas  &  Fuel  Co.  The  Denver  Gas 
&  Electric  Light  Co.  generates  by  steam  16,000  horsepower,  and  also  purchases 
large  amounts  of  power  from  the  Colorado  Power  Co. 

In  practically  all  the  subsidiaries  of  this  company  there  appear,  in  addition 
to  officers  and  directors  connected  with  the  New  York  office  of  Doherty  &  Co., 
local  men.  For  instance,  on  the  directorate  of  the  Denver  Gas  &  Electric 
Light  Co.  occur  the  names  of  10  Denver  men.  Published  statements  of  the 
ownership  of  stock  indicate  that  these  men  do  not  together  hold  more  than 
$28 JOO  of  common  stock,  a  very  minor  part  of  the  $7,000,000  now  outstanding. 

F.  W.  Frueauff  appears  to  act  as  general  manager  of  the  Doherty  concerns, 
leaving  Doherty  free  for  financial  operations.  In  addition  to  the  Citiei^ 
Service  Co.,  Doherty  is  a  director  of  the  American  Gas  &  Electric  Co.  and  the 
American  Light  &  Traction  Co.  The  American  Gas  &  Electric  Co.  is  a  sub- 
sidiary of  the  Electric  Bond  &  Share  Co.  In  the  American  Light  &  Trac- 
tion Co.  he  is  associated  with  the  McMillen  interests  and  both  Benjamin 
Strong,  Jr.,  and  James  Campbell,  who  are  closely  identified  with  many  General 
Biectric  enterprises. 

The  position  of  the  Doherty  interests  In  the  public  utility  world  is  in 
many  respects  comparable  with  the  Byllesby  interests  just  discussed.  They 
are  characterized  by  the  same  type  of  nominal  directorates,  and  by  the  same 
close  affiliation  of  the  head  of  the  firm  with  General  Electric  holding  com- 
panies and  banking  interests,  and  the  lack  of  published  information  as  to  the 
control  of  the  organizations. 

10.  Sierra  d  San  Francisco  Power  Co. — Incorporated  in  1909  in  California. 
General  office,  85  Second  Street,  San  Francisco,  Cal.  Controlled  through 
stock  ownership  by  the  California  Railway  &  Power  Co.,  which  was  incorpor- 
ated in  1912  in  Delaware,  and  has  its  executive  office  at  25  Broad  Street,  New 
York.  This  company  is  in  turn  controlled  through  stock  ownership  by  the 
United  Railways  Investment  Co.,  which  was  incorporated  in  1902  in  New 
Jersey,  and  has  its  corporate  office  at  15  Eixchange  Place,  Jersey  City,  N.  J. 

Parent  and  subsidiary  companies: 
United  Railways  Investment  Co. 
Philadelphia  Co.  {a). 
California  Railway  &  Power  Co.  (a). 

United  Railroads  of  San  Francisco  (a) 
San  Francisco  Electric  Railways  (o) 
Coast  Valleys  Gas  &  Electric  Co.  (a). 
Monterey  Gas  &  Electric  Co.  (6). 
Monterey  County  Gas  &  Electric  Co.  (6). 
Salinas  Water,  Light  &  Power  Co.  (6). 
King  City  Water,  Light  &  Power  Co.  (6). 
Monterey  &  Pacific  Grove  Railway  Co.  (a). 
Sierra  &  San  Francisco  Power  Co.  (a). 
Stanislaus  Electric  Power  Co.  (a). 
Tuolumne  Water  Po.wer  Co.  (6). 

(Ijeases  power 'plant  from  and   sells  power   to   United 
Railroads  of  San  Francisco.) 


• • 

Water  power  controlled. 

Plant. 

Horsepower. 

Bfnrr^  Ik  Sun  FT»nc*>wo  Power  To 

Stanislaus 

46,000 

Do 

Phoenix 

2,  MO 

Do 

Knights  Ferry 

2,000 

40,600 

The  Sierra  &  San  Francisco  Power  Co.  in  addition  owns  a  large  steam  plant 
In  San  Francisco  with  a  capacity  of  24,130  horsepower  and  operates  under 
lease  an  additional  steam  plant  of  4,250  horsepower  capacity.  The  total  ca- 
pacity of  the  plants  operated  is  stated  to  be  78,480  horsepower.  The  company 
owns  reservoir  sites  and  undeveloped  power  sites  having  a  large  additional 
capacity.  A  site  on  Stanislaus  River,  with  an  estimated  capacity  of  28,000 
horsepower,  held  by  the  Stanislaus  Biectric  Power  Co.,  is  proposed  for  early 
development. 

Officers  and  directors,  Sierra  d  San  Francisco  Power  Co. — Officers:  G.  W. 
Bacon,  president;  C.  N.  Black,  vice  president;  W.  B.  Brockway,  secretary  and 
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treasurer;  H.  F.  Jackson,  general  manager;  F.  J.  Blanchard,  assistant  secre- 
tary and  assistant  treasurer  and  auditor.  Directors :  George  W.  Bacon,  G.  N. 
Black,  P.  Calhoun,  Warren  Gregory,  H.  F.  Jackson,  J.  W.  Lilienthal,  S.  Z. 
Mitchell,  Tirey  L.  Ford,  P.  L.  Saltonstall. 

Officers  and  directors  Philadelphia  Co. — Ofllcers:  James  H.  Reed,  presid^it; 
James  D.  Gallery,  vice  president ;  W.  B.  Gnrson,  secretary ;  J.  L.  Foster,  assist- 
ant secretary;  C.  J.  Braun,  jr.,  treasurer;  J.  W.  Murray,  assistant  treasurer; 
O.  S.  Mitchell,  comptroller;  Joseph  F.  Guffey,  general  manager;  W.  L.  McGloy, 
general  superintendent;  J.  H.  Reed,  Jr.,  purchasing  agent  Directors:  H.  J. 
Bowdoin,  Patrick  Galhoun,  James  D.  Gallery,  R.  H.  Boggs,  George  E,  McGague, 
James  H.  Reed,  Edwin  W.  Smith,  M.  B.  Starring,  M.  H.  Furlaud,  A.  H.  Wiggin, 
Baron  Frederick  von  Schroder,  Moritz  Rosentlial. 

Officers  and  directors  California  Railxcay  d  Power  Co, — Officers :  M.  B.  Starr- 
ing, president;  George  W.  Bacon,  George  de  B.  Greene,  vice  presidents;  B.  S. 
Guinness,  treasurer;  P.  M.  Haskins,  secretary  and  assistant  treasurer.  Di- 
rectors :  George  W.  Bacon,  Patrick  Galhoun,  J.  D.  Gallery,  George  de  B.  Greene, 
B.  S.  Guinness^  A.  J.  Hempliill,  W.  J.  Maloney,  S.  H.  March,  J.  H.  Reed,  M.  B. 
Starring,  R.  B.  Young.  ^ 

Control  and  affiliations. — The  companies  here  considered  are  closely  affiliated 
with  the  American  Gities  Go.  and  the  United  Gas  &  Electric  Corporation,  which 
recently  absorbed  the  American  Gities  Co.  Affiliation  with  the  Electric  Bond  & 
Share  Co.,  controlled  by  the  General  Electric  Go.  by  direct  stock  ownership,  is 
shown  by  interlocldng  directorates. 

Five  directors  of  the  United  Railways  Investment  Go.  and  its  subsidiaries  are 
found  on  the  directorates  of  eight  of  the  other  holding  companies  referred  to  in 
this  statement.  A  director  of  the  United  Railways  Investment  Go.  and  the 
Philadelphia  Co.  is  also  a  director  of  the  Westinghouse  Electric  &  Manufac- 
turing Go.  Another  director  of  the  Philndelphia  Go.  is  also  on  the  directorate 
of  the  Westinghouse  Electric  &  Manufacturing  Go. 

Indirect  connection  With  the  Western  States  Gas  &  Electric  Co.,  a  subsidiary 
of  the  Standard  Gas  &  Electric  Co.,  a  Byllesby  company  operating  in  the  vicin- 
ity of  Stockton,  Oftl.,  is  found  through  the  fact  that  W.  J.  Maloney  is  a  director 
of  the  California  Railway  &  Power  Co.  and  also  of  the  Standard  Gas  &  Electric 
Co.  and  also  of  the  Northern  Idaho  &  Montana  Power  Co.,  which  is  a  subsidiary 
of  the  Standard  Gas  &  Electric  Go.  The  probable  significance  of  this  relation- 
ship is  found  from  the  circumstance  that  these  three  companies  are  incor- 
porated in  Delaware  and  Mr.  Maloney  has  his  office  in  Wilmington,  Del.  C)on- 
nection  with  the  Western  Power  Co.,  also  operating  in  California,  is  found 
through  R.  B.  Young,  of  the  banking  house  of  E.  H.  Rollins  &  Sons,  Boston, 
Mass.,  who  is  a  director  of  the  Calif omia  Railway  &  Power  Co.,  and  is  also  a 
director  of  the  Western  Power  Co.  and  of  its  subsidiaries,  the  Great  Western 
Power  Co.  and  the  California  Electric  Generating  Co.  The  main  office  of  the- 
Western  Power  Co.  is  located  at  25  Broad  Street,  New  York,  which  is  the  ad- 
dress of  the  president  and  .several  directors  of  the  United  Railways  Invest- 
ment Co.  and  of  H.  E.  Huntington,  who  owns  the  Pacific  Light  &  Power  Cor- 
poration and  other  Southern  California  utilities. 

Affiliation  with  power  companies  operating  In  Idaho  Is  indicated  by  the  fact 
that  A.  H.  Wiggin,  president  of  the  Chase  National  Bank  of  New  York,  is  a 
director  of  the  Philadelphia  Co.,  was  a  director  prior  to  the  receivership  of  the 
Idaho  Railway  IJght  &  Power  Co.,  and  is  a  member  of  the  reorganization  com- 
mittee and  a  voting  trustee  of  the  American  Waterworks  &  Electric  Go. 
Affiliations  with  companies  operating  in  Oregon,  Washington,  Utah,  Colorado, 
and  Montana  Is  Indicated  by  the  fact  that  Sidney  Z.  Mitchell,  a  director  of  the 
Sierra  &  San  Francisco  Power  Oo.  and  president  of  the  Electric  Bond  & 
Share  Co.,  New  York,  is  also  a  director  of  the  Pacific  Power  &  Light  Co.,  the 
Utah  Power  &  Light  Co.,  the  Puget  Sound  Electric  Railway  Cb.,  the  Tacoma 
Railway  &  Power  Co.,  the  Montana  Power  Co.,  the  Great  Falls  Power  Co.,  and 
the  Colorado  Power  Co.  A.  H.  Wiggin,  a  director  of  the  Philadelphia  Co.,  is 
also  on  the  directorate  of  the  Montana  Power  Co.  Francis  S.  Smlthers,  a 
director  of  the  United  Railways  Investment  Co.,  Is  also  a  director  of  the  North 
American  Co.  and  of  J.  G.  White  &  Co.  George  W.  Bacon,  vice  president  of  the 
United  Railways  Investment  Co.  and  California  Railway  &  Power  Go.  and 
president  of  the  Sierra  &  San  Francisco  Power  Co.,  Is  a  member  of  the  firm  of 
Ford,  Bacon  &  Davis,  of  New  York,  as  is  also  C.  N.  Black,  vice  president  and 
director  of  the  Sierra  &  San  Francisco  Power  Co.  Several  of  the  officers  and 
directors  of  the  United  Railways  Investment  Co.  and  its  subsidiaries  are  mem- 
bers or  employees  of  the  firm  of  Ladenburg,  Thalman  &  Co.,  bankers,  of  25 
Broad  Street,  New  York. 


APPENDIX. 


68S 


»^i 


i 

*oo  jeMO  J  «irniio]t 

» 

•00  oji^oeia  y 

• 

Si 

2 

•0^  j9i&o  j  y         1     :  :  : 

'.','','. 

« 

.0 

3 
n 

9 
s 

1 

6 
8 

d 

1 

0 

'oo  J9Aoa  ojo^sdAV. 

- 

it 

t 

■ooom 

-09ia  jp  SBO  pj^pireig 

it  :  : 

•00  joii&oj  opuoioo 

'.   ',   !• 

00 
W8jT  V  jftAOj  ogpB J 

•00 
^q«n  V  J8MOJ  q«»n 

•00  J9M0 J  y  ^qftq               : 
'uoi^aux  ponog  )e^({         • 

1 :« 

•  _ 

« 

-'-• 

1 

8 

1 
1 

i 

*oo  SiqjiiaoojTiiraN  7          :      : 

-00  89f)io  rreoijoaiv      ♦    '*  • 

:•  •  « 

* 

■non^Jodjoo 

*    !• 

;  !  !♦" 

« 

-]~ 

•00  »q»n 
3p    jBAOd     iraopemv 

'.  '.  '.* 

-uonuod 
-joo    wjiijnodg    q«ia 

!   1* 

'.  '.  ',* 

• 

1      ;  ;  ; 
•(•ani)89nnWQlw»P«.J  ' 

,« 

iionwod 

'.  '.  '.* 

•00  ow 

'.  '.  '.* 

-odjoo  saniJnooS  om* 

:* 

'.* 

•00 
eraqg  9  pnog  ofj^oeia 

:• 

',* 

•  : 

•oo«nidi9p«ni«i 

!«  : 

,* 

•00 

jaMO<i  oospouj  II9S  9  uni8 

•  : 

!   *,   '.* 

•  : 

-00 

•  •  • 

'.*  •  : 

'.* 

t 

•50 

•  •  •  • 

:  :• 

•J 

• 

til 

Maloney.  W.J 

Mareh,  Sidney  H 

Mitchell,  Sidney  Z 

1 

1 ' 

1 
1 
■ 
1 
1 
1 
1 
1 

1 

»^ 

1 

ft84 


APPENDIX. 


11.  Northern  Califomia  Power  Co,^  Consolidated,  and  the  Oro  Electric  Cor- 
poration: 

The  Northern  Califomia  Power  Co.,  Consolidated,  was  incorporated  in  1908 
in  Califomia.    Main  office,  995  Market  Street,  San  Francisco,  Cal. 

The  Oro  Electric  Corporation  was  incorporated  in  1911  in  California.  Main 
office,  Sharon  Building,  San  Francisco,  Cal.  Announcement  of  the  merger  of 
these  two  companies  has  been  made.  Complete  details  are  lacking,  but  it  ap- 
pears that  a  new  corporation  will  be  formed  to  take  over  the  properties  owned 
or  controlled  by  the  two  old  companies,  stock  in  the  new  corporaticMi  being  issued 
therefor  in  the  ratio  of  80  per  cent  for  the  Northern  Califomia  Power  Co., 
Consolidated,  and  20  per  cent  for  the  Oro  Electric  Corporation. 

Parent  and  subsidiary  companies: 

Northern  Califomia  Power  Co.,  Consolidated. 
Northern  Califomia  Power  Co.  (6). 
Keswick  Electric  Power  Co. 
Redding  Water  Co. 
Redding  Electric  Light  &  Power  Co. 
Tehama  Electric  Co. 
Redding  Gas  Co. 
Belle  Vue  Irrigation  Co. 
Battle  Creek  Power  Co. 
Willows  Water  &  Light  Co. 
Red  Bluff  Gas  Co. 
Sacramento  Valley  Power  Co.  (6). 
Shasta  Power  Co.  (d). 
Northern  Light  &  Power  Co.  (d). 
Peoples  Power  Co.  (a). 
Oro  Electric  Corporation. 

Oro  Water,  Light  &  Power  Co.  (a). 
Oroville  Light  &  Power  Co.  (a). 


• 

Developed  water  power 

Power  controlled. 

Plant 

Hor3^ 
powv. 

CalifomJa: 

Oro  Electric  Corporation 

Lime  Saddle 

3,700 

Do 

Coftl  Canyon 

1,300 

Nortiiem  Cftiifomia  Poww  Co  . . , . 

North  Fork  Cow  Creek 

Snow  Creek 

5,300 

Do 

1600 

Do 

Butte  Creek  (Volta) 

Little  Butte  Creek  (south 

power  house). 
Little  Butte  Creek  (Inskip). . 
Butte  Creek  (Coleman) 

8,SflO 

Do 

6,300 

Do 

8.000 

Do 

15,000 

Total 

4S,060 

In  addition  to  this  developed  power  the  Oro  Electric  Corporation  has  a  50.000- 
horsepower  project,  on  which  construction  has  been  started,  and  additional 
power  sites  providing  for  an  ultimate  power  capacity  of  130,000  horsepower. 

Officers  and  directors,  Northern  Califomia  Potoer  Co.,  Consolidated, — Officers: 
H.  H.  Noble,  president;  A.  S.  Carman,  first  vice  president;  B.  V.  D.  Johnson, 
second  vice  president  and  manager ;  Edward  Whaley,  secretary ;  W.  H.  Pearce, 
assistant  secretary.  Directors:  A.  S.  Carman,  Eugene  de  Coulon,  B.  V.  D. 
Johnson,  H.  H.  Noble,  Ferdinand  Reis,  Jr. 

Officers  and  directors  Oro  Electric  Corporation. — Officers:  J.  W.  Goodwin, 
president;  L.  J.  Hoi  ton,  vice  president;  W.  G.  Jack,  secretary.  Directors: 
J.  W.  Goodwin,  L.  J.  Holton,  W.  G.  Jack,  A.  O.  I^uscliner,  Timothy  J.  Lyons, 
S.  Shannon,  W.  S.  Wilsey. 

Control  and  affiliations. — The  companies  here  considered  appear  to  have  been 
in  active  competition  with  the  other  operating  power  companies  in  the  central 
valley  of  Califomia.  There  is  now  pending  before  the  courts  of  the  State  on 
appeal  from  the  railroad  commission  an  application  of  the  Oro  Blectric  Cor- 
poration to  enter  the  city  of  Stockton  with  its  lines,  this  dty  now  being  served 
by  the  Western  States  Gas  &  Electric  Co.,  a  Byllesby  corporation..  This  appli- 
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cation  is  being  vlgoroasly  opposed  l^  the  Western  States  Gas  &  Electric  Co. 
and  by  the  Pacific  Gas  &  Electric  Ck).  and  the  Western  Power  Co. 

This  company  has  also  attempted  to  inyade  the  territory  served  by  the 
Pacific  Gas  &  Electric  Co.  and  the  Western  Power  Co. 

In  1908  the  Sacramento  Valley  Co.  was  organized  by  interests  closely  allied 
with  the  Western  Power  Co.  and  invaded  the  territory  then  served  by  the 
Northern  California  Power  Co.  on  Sacramento  River.  A  rate  war  resulted, 
and  the  Sacramento  Valley  Co.  was  purchased  by  the  Northern  California  Power 
Co.,  Consolidated,  in  1912. 

There  are  some  indications  of  a  community  of  interests  between  the  Northern 
California  Power  Co.,  Consolidated,  and  other  companies  operating  in  Cali- 
fornia. For  example,  Ferdinand  Hice,  jr.,  a  director  in  the  Northern  California 
Power  Co.,  Consolidated,  is  associated  on  the  directorate  of  the  Midway  Gas 
Oo.  with  two  directors  of  the  Pacific  Gas  &  Electric  Co.  or  subsidiaries  and 
with  three  directors  of  the  San  Joaquin  I^ight  &  Power  Corporation  and  the 
Pacific  Light  &  Power'  Corporation  or  subnidiaries. .  Nearly  one-half  of  the 
power  output  of  the  Northern  California  Power  Co.,  Consolidated,  is  sold  to 
the  Pacific  Gas  &  Electric  Co. 

12.  California-Oregon  Power  Co. — Incorporated  in  1911  in  California  to  suc- 
ceed the  Sidkiyou  Electric  Power  k  Light  Co.,  organized  in  1902.  Office,  131 
Leldesdorff  Street,  San  Francisco,  Cal. 

Parent  and  subsidiary  companies: 
California-Oregon  Power  Co. 

Siskiyou  Electric  Power  &  Light  Co.  (ft). 

Montague  Electric  Light  Co.  (6). 

Siskiyou  Electric  Power  Co.  (&). 

Treka  Electric  Light  Co.  (6). 

Fort  Jones  Electric  Co.  (6). 

Etna  Electric  Light  Co.  (6). 

Kapplar  Power  Co.  (&). 

Dunsmuir  Electric  Light  Co.  (6). 

Mossbrne  Falls  Power  &  Light  Co.  (6). 

Ashland  Electric  Power  &  Light  Co.  (a) 

Prospect  Construction  Co.  (a). 

Rogue  River  Electric  Co.  (a). 
Klamath  Falls  Power  Co.  (6). 

Klamath  Falls  Light  &  Water  Co.  (6). 

Klamath  River  Power  Co.  (6). 

Klamath  Power  Co.  (6). 


Power  controlled. 


alitaniJa: 

Cillfomla-Oregon  Power  Co. 

Do 

Do 

Do. 


Developed  water  power. 


Fall  Creek.... 
Shasta  River. 

Gold  Kay 

Prospect. 


Do Klamath  Falls. 

Total 


3,670 
450 

2,  ego 

7,41fi 
1,500 


15,725 


In  addition,  hydroelectric  plants  of  about  50,000-horsepower  capacity  are 
under  construction,  and  power  sites  of  160,000  horsepower  additional  are  con- 
trolled by  the  company. 

Officers  and  directors^  California-Oregon  Power  Co. — Oflacers:  Jesse  W. 
Churchill,  president;  John  D.  McKee,  vice  president;  Alec.  J.  Rosborough,  sec- 
retary and  general  manager;  J.  P.  Churchill,  treasurer.  Directors:  W.  I.  Bro- 
beck,  J.  P.  Churchill,  Jesse  W.  Churchill,  Philippe  de  Tristan,  Joseph  A.  Don- 
ohoe,  J.  D.  Grant,  John  D.  McKee,  J.  Henry  Meyer,  Alec.  J.  Rosborough. 

Control  and  affiliations. — Messrs.  Churchill  and  Rosborough  are  understood 
to  be  the  organizers  and  promoters  of  the  project.  Comparison  of  the  directo- 
rates in  1912  and  1913  shows  that  several  San  F'rancisco  bankers  were  added 
to  the  list  of  directors  at  about  that  time.  In  this  connection  it  is  noteworthy 
that  the  only  outstanding  mortgage  bonds  of  the  company  were  Issued  at 
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about  the  beginning  of  1912,  the  Mercantile  Trust  Co.,  of  San  Francisco,  b^ns 
the  trustee.  Two  directors  of  the  California-Oregon  Power  Co.  are  also  direc- 
tors of  this  trust  company.  On  the  directorate  of  the  Mercantile  Trust  Co.  is 
a  director  of  the  Portland  Railway,  Light  &  Power  Co.  and  of  the  Pacific  Gas 
ft  Electric  Co.  Ogden  Mills,  of  New  York,  is  a  director  of  the  Mercantile  Trust 
Co.,  who  is  interested  in  large  power  developments  in  the  United  States,  includ- 
ing that  of  Niagara  Falls. 

18.  Pacific  Oas  &  Electric  Co. — Incorporated  in  1905  in  California.     OfiElce, 
445  Sutter  Street,  San  Francisco,  Cal. 

Parent  and  subsidiary  companies: 
Pacific  Gas  &  Electric  Co. 

Fresno  Gas  ft  Electric  Co.  (6). 

Vallejo  Gas  Co.  (6). 

California  Central  Gas  &  Electric  Co.  (6). 

South  Yuba  Water  Co.  (6). 

Central  California  Electric  Co.  (ft). 

Sau  Francisco  Gas  ft  Electric  Co.  (d). 

Metropolitan  Gas  Corporation  (6). 

San  Francisco  Coke  &  Gas  Co!  (&). 
California  Gas  ft  Electric  Corporation  (6). 

Bay  Counties  Power  Co.  (6). 

Valley  Counties  Power  Co.  (ft). 

Oakland  Gas.  Light  ft  Heat  Co.  (b). 

Sacramento  Electric,  Gas  ft  Railway  Co.  (ft). 

Standard  Electric  Co.  of  California  (ft). 

United  Gas  ft  Electric  Co.  (ft). 

Blue  Lakes  Water  Ck).  (ft). 

Stockton  Water  Co.  (ft). 

San  Mateo  Power  Co.  (ft). 

Berkeley  Electric  Lighting  Ck>.  (ft). 


Power  oontrolled. 


GaUfomlA: 

Paoiflo  098  it  Electric  Co. 


Bo. 
Do. 

Do. 

Do. 
Do. 
Do. 
Do. 
Do. 


Total. 


Developed  water  power. 


North   Fork  Ymba  Riyer 

(Colgate). 

Deer<>eek 

North  Fork  Amertcan  River 

(Alta). 
North  Fork  Amerloan  River 

(Newcastle). 
American  River  (Folsom). . . 
ICokelumne  River  (Bleotia). 

Butte  Creek  (De  Sabia) 

Butte  Oeek  (CentarvUla).... 
Bear  River  (Drum) 


4,000 
1,000 
6,000 


i7,aoo 

8,  no 
»,soo 


122,800 


In  addition  to  the  developed  power  plants  listed  above  the  company  has  f6nr 
developed  steam  plants,  of  approximately  94,0(X)  horsepower  capacity,  and  has 
water-power  plants  of  190»000  horsepower  net  ultimate  capacity  under  con- 
struction. 

Offloer$  and  directors,  Pacific  Gas  d  Electric  Co. — Officers :  F.  G.  Dmm,  presi- 
dent; J.  A.  Britton,  vice  president  and  general  manager;  A.  F.  Hockenbeamer, 
second  vice  president  and  comptroller ;  D.  H.  Foote,  secretary ;  James  H.  Wise, 
assistant  general  manager;  J.  H.  Hunt,  purchasing  agent  Directors:  F.  B. 
Anderson,  H.  E.  Bothin,  J.  A.  Britton,  W.  H.  Crocker,  B.  J.  de  Sabla,  jr.,  F.  Q. 
Drum,  J.  S.  Drum,  A.  F.  Hockenbeamer,  John  Martin,  Louis  Sloss,  D.  H.  By>ote. 
Q.  K.  Weeks,  W.  G.  Henshaw,  O.  O.  G.  Miller,  Samuel  Insull. 

Control  and  afiUiaticns. — ^With  one  exception  the  officers  and  directors  of  the 
Pacific  Gas  &  Electric  Co.  are  San  Franciscans.  The  exception  is  Samuel  Insull, 
of  (Chicago,  whose  position  on  the  Commonwealth  Edison  Co.,  of  Chicago,  the 
Consumers^  Electric  Light  Co.,  of  New  Orleans,  the  Illinois  Northern  Utilities 
Go.,  the  Public  Service  Co.  of  Northern  Illinois,  and  the  Public  Securltiea  Co., 
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of  Chicago,  indicates  his  great  prominence  in  the  power  field  of  the  Mississippi 
Valley  States.  His  name  is  found  on  two  of  the  holding  companies  considered 
in  connection  with  this  statement,  the  United  Gas  &  Electric  Corporation  and 
the  Public  Securities  Co.  The  United  Gas  &  Electric  Co.,  it  should  be  noted, 
is  very  closely  HfBliated  with  the  United  Railways  Investment  Co..  which, 
through  the  California  Railway  &  Power  Co..  controls  the  Sierra  &  San  Fran- 
cisco Power  Co.,  which  also  or^erates  In  San  Francis<^o  and  vicinity. 

In  the  Journal  of  Electricity,  Power,  and  Gas,  of  March  23,  1912,  it  i& 
stated : 

"Samuel  Insull  and  H.  M.  Byllesby.  heads  of  a  local  syndicate,  have  con- 
cluded details  of  the  purchase  of  40,000  shares  of  the  4,000,000  of  the  common 
stock  of  the  Pacific  Gas  &  Electric  Co.  of  San  Francisco  *  ♦  ♦.  The  stock 
was  sold  by  the  estate  of  N.  W.  Halsey.  It  appears  that  Insull  and  his  asso- 
ciates have  been  buying  up  the  common  stock  of  the  Pacific  Gas  &  Electric  Co. 
over  a  considerable  period,  with  a  view  of  gaining  a  substantial  foothold  in  the 
gas,  electric,  and  power  companies  of  the  Pacific  coast  The  plans  are  rather 
ambitious  and  the  purchase  of  these  shares  is  merely  a  sbirt.'' 

The  syndicate  referred  to  is  probably  tlie  Public  Securities  Co.,  of  Chicago, 
of -which  Samuel  Insull  and  H.  M.  Byllesby  were  directors  at  the  time  of  th« 
announcement  quoted.  The  extent  of  the  holdings  of  Pacific  Gas  &  Electric 
Co.  stock  by  this  syndicate  at  the  present  time  is  not  known,  but  is  undoubtedly 
sufficient  to  warrant  the  statement  that  Mr.  Insull  is  able  to  exercise  a  very 
considerable  degree  of  control  over  the  operations  of  the  company.  He  is  also 
a  director  of  the  American  Waterworks  &  Electric  Co.,  which  controls  the 
Great  Shoshone  &  Twin  Falls  Water  Power  Co.,  operating  in  southern  Idaho. 

Following  th^  transfer  of  stock  above  referred  to,  a  change  in  the  directorate 
of  the  Pacific  Gas  &  Electric  Co.  occurred,  three  new  directors  being  elected 
apparently  as  representatives  of  the  new  stockholders. 

Stock  ownership  by  a  third  holding  company,  discussed  in  connection 
with  this  statement,  is  clearly  indicated  by  the  facts  reported  in  the  Commer- 
cial and  Financial  Chronicle,  volume  97,  page  1586,  that  the  regular  quarterly 
dividend  on  the  preferied  stock  of  the  Electric  Investment  Corporation  has 
been  passed  because  dividends  on  the  commoA  stock  of  the  Pacific  Gas  & 
Electric  Co.  had  not  been  paid  during  the  preceding  quarter.  The  passing  of 
this  dividend  indicates  that  a  large  proportion  of  the  securities  held  by  the 
CHectric  Investment  Corporation  is  common  stock  of  the  Pacific  Gas  & 
Klectric  Co. 

The  General  Electric  Co.  is  strongly  represented  on  the  directorates  of  the 
three  holding  companies  that  appear  to  be  interested  in  the  Pacific  Gas  &  Elec- 
tric Co. 

Affiliations  with  other  power  companies  operating  in  California  is  indicated 
in  the  following  manner:  (1)  John  Martin,  president  of  the  Coast  Counties 
Gas  &  Electric  Co.,  is  a  director  in  the  Pacific  Gas  &  Electric  Co.  Mr.  Martin 
is  also  president  and  director  of  the  Midway  Gas  Co.,  on  whose  directorate  he 
IB  associated  with  a  director  of  the  Northern  California  Power  Co.,  Consoli- 
dated, and  three  directors  of  the  Pacific  Light  &  Power  Corporation  and  the 
San  Joaquin  Light  &  Power  Corporation  and  subsidiaries;  (2)  C.  O.  G.  Miller, 
president  and  director  of  the  Pacific  Lighting  Corporation,  is  a  director  of  the 
Pacific  Gas  &  Electric  Co.;  (3)  George  K.  Weeks,  a  director  of  the  Pacific  Gas 
&  Electric  Co.,  is  also  director  on  the  Central  California  Traction  Co.,  a  com- 
pany apparently  controlled  by  the  Fleishhackers,  of  San  Francisco,  who  are 
beavily  interested  in  the  Western  Power  Co.,  of  California,  and  the  North- 
western Electric  Co.,  operating  in  Washington  and  Oregon. 

The  Pacific  Gas  &  Electric  Co.  purchases  a  large  proportion  of  the  hydroelec- 
tric power  output  of  the  Northern  California  Power  Co.,  Consolidated. 

A  substantial  holding  of  stocks  of  the  Pacific  Gas  &  Electric  Co.,  the  Western 
Power  Co.,  and  the  Southern  California  Edison  Co.  is  owned  by  the  Illuminating 
&  Power  Securities  Corporation,  one  of  the  New  York  holding  companies  dis- 
cussed in  connection  with  this  statement. 

14.  Western  Power  Go, — ^Incorporated  in  1906  in  New  Jersey.  New  York 
office,  25  Broad  Street 

Parent  and  subsidiary  companies: 
Western  Power  Co. 

Great  Western  Power  Co.  (a). 

Western  Power  Co.  of  California  (5). 
Eureka  Mining  Co. 

California  Electric  Generating  Ck>.  (a,  e). 
City  Electric  Co.  (a). 

82440—16 M  -       J 
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Water  power  controlled. 

Plant. 

I>eveloped 
horsepower. 

California: 

Great  Western  Power  Co 

Butt  Creek 

1,900 

Do 

Biff  Bend 

53,300 

Total 

55,100 

in  addition  the  company  has  a  developed  steam-power  plant  in  San  Francisco 
^t  28,000-horsepower  capacity  and  undeveloped  power  sites  on  North  Pork  of 
Feather  River  of  about  135,000-horsepower  capacity  that  are  proposed  for  early 
flevelopment.  The  officers  of  the  company  estimate  that  a  total  of  about  500,000 
horsepower  can  be  developed  at  moderate  cost  from  the  water-power  sites 
owned  or  in  part  controlled  by  the  company. 

Officers  and  directors,  Western  Power  Oo. — Officers:  F.  Lothrop  Ames,  presi- 
dent; H.  P.  Wilson,  vice  president  and  secretary;  W.  H.  Spaulding,  vice 
president;  F.  M.  Tompkins,  treasurer  and  assistant  secretary;  C.  E.  Mynard, 
i^uditor  and   assistant   treasurer.    Directors:  F.   Lothrop  Ames,   C.    F.   Ayer, 

A.  C.  Bedford,  A.  W.  Burchard,  F.  H.  Davis,  H.  P.  Wilson,  B.  F.  Yoakum. 
Richard  B.  Young,  Irving  W.  Bonbright. 

Officers  and  directors,  Great  Western  Power  Go. — Officers:  Mortimer  Fleish 
hacker,  president;  Guy  C.  Earl,  Washington  Dodge,  vice  presidents;  H.  P. 
Wilson,  vice  president  and  secretary;  F.  M.  Tompkins,  treasurer  and  assistant 
secretary;  W.  H.  Spauling,  assistant  secretary;  O.  E.  Mynard,  auditor  and 
assistant  treasurer.     Directors:  A.  C.  Bedford,  A.  W.  Burchard,  W.  S.  Crandell, 

B.  H.  Dibblee,  Washington  Dodge,  Guy  C.  Earl,  Mortimer  Flelshhacker,  Chaffee 
E.  Hall,  James  Irvine,  C.  E.  Mynard,  W.  H.  Spauldlng,  H.  P.  Wilson,  Richard  B. 
Young. 

Officers  and  directors,  California  Electric  Oenerating  Co. — Officers:  Mortimer 
Fleishhacker,  president ;  Guy  C.  Earl,  Washington  Dodge,  vice  presidents ;  H.  P. 
Wilson,  vice  president  and  secretary ;  F.  M.  Tompkins,  treasurer  and  assistant 
Hecretary;  W.  H.  Spauldlng,  assistant  secretary;  C.  E.  Mynard,  auditor  and 
assistant  treasurer.  Directors :  A.  C.  Bedford,  A.  W.  Burchard,  W.  S.  Crandell, 
B.  H.  Dibblee,  Washington  Dodge,  Guy  C.  Earl,  Mortimer  Fleishhacker,  Chaffee 
E.  Hall,  James  Irvine,  C.  E.  Mynard,  W.  H.  Spauldlng,  H.  P.  Milson,  Richard  B. 
Young. 

Control  and  affflliations. — ^The  directorates  of  the  companies  here  considered 
show  very  close  affiliation  of  the  company  with  interests  controlled  by  the 
General  Electric  Co.  Four  directors  of  the  Western  Power  Co.  are  found  on 
the  directorates  of  11  of  the  holding  companies  referred  to  in  this  statement 
One  director  of  the  Western  Power  Co.  is  a  director  and  vice  president  of  the 
Standard  Oil  Co.  of  New  Jersey. 

In  addition  to  affiliations  through  the  11  holding  companies  referred  to  above, 
the  following  connections  with  other  power  companies  operating  In  California 
are  indicate<l:  (1)  R.  B.  Young,  of  the  firm  of  E.  H.  Rollins  &  Sons,  Boston, 
Mass.,  and  director  in  the  Western  Power  Co.,  Great  Western  Power  Co.,  and 
California  Electric  Generating  Co.,  is  also  a  director  in  the  California  Railway 
&  Power  Co.,  which  controls  the  Sierra  &  San  Francisco  Power  Co.  through 
stock  ownership.  Irving  W.  Bonbright,  a  director  of  the  Western  Power  Co.,  Is 
also  on  the  directorate  of  the  American  Cities  Co.,  with  which  the  Sierra  & 
San  Francisco  Power  Co.  and  its  related  companies  are  closely  associated 
(2)  Mortimer  Fleishhacker,  president  of  the  Anglo-California  Trust  Co.,  of 
San  Francisco,  one  of  the  original  promoters  of  the  Western  Power  Co.  project, 
and  president  and  director  both  of  the  Great  Western  Power  Co.  and  the  Cali- 
fornia Electric  Generating  Co.,  is  also  a  director  of  the  Central  California  Trac- 
tion CJo.,  on  whose  directorate  appears  George  K.  Weeks,  of  San  Francisco,  who  is 
a  director  of  the  Pacific  Gas  &  Electric  Co.  Electric  power  for  the  operation  of 
the  Central  California  Traction  Co.  Is  furnished  by  the  Western  States  Gas  ft 
Electric  Co.,  a  subsidiary  of  the  Standard  Gas  &  Electric  Co.,  a  Byllesby  corpo- 
ration. (3)  The  New  York  office  of  the  Western  Power  Co.  is  at  25  Broad 
Street,  which  Is  the  address  of  a  number  of  directors  in  the  companies  asso- 
ciated with  the  Sierra  &  San  Francisco  Power  Co.  This  is  also  the  New  York 
address  of  H.  E.  Huntington,  who  controls  the  Pacific  Power  &  Light  Corpora- 
tion and  is  heavily  Interested  In  other  electric  light,  power,  and  railway  cod- 
crems  in  southern  and  central  California.    It  is  noted  that  several  of  the 
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directors  of  the  Western  Power  Ck>.  are  associated  wltb  Mr.  Huntington  on  the 
directorates  of  railroad  and  other  corporations. 

The  Western  Power  Co.  is  associated  with  the  Colorado  Power  Co.  through 
the  presence  of  A.  C.  Bedford  and  Irving  W.  Bonbrlght  on  the  directorates  of 
both,  and  with  the  Portland  Railway,  Light  ft  Power  Co.  through  the  presence 
of  A.  C.  Bedford  on  the  directorates  of  both.  F.  Lothrop  Ames,  president  and 
director  of  the  Western  Power  Co.,  is  a  director  of  the  Butte  Electric  A  Power 
Ck>.,  a  subsidiary  of  the  Montana  Power  Co.,  and  Mortimer  Fleishhacker,  presi- 
dent and  director  of  the  Great  Western  Power  Co.  and  California  Electric 
Generating  Co.,  is  one  of  the  prime  movers  in  the  project  of  the  Northwestern 
Blectric  Co.  in  Washington  and  Oregon  and  is  on  the  directorate  of  that 
company. 

A  substantial  holding  of  stocks  of  the  Pacific  Gas  &  Electric  Co,  the  Western 
Power  Co.,  and  the  Southern  California  Edison  Co.,  is  owned  by  the  Illuminat- 
ing &  Power  Securities  Corporation,  one  of  the  New  York  holding  companies 
discussed  In  connection  with  this  statement 
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16.  Pttdfic  Light  d  Power  Corporation  and  San  Joaquin  Light  d  Power  Co, — 
Both  companies  incorporated  in  1910  in  California. 

The  Pacific  Light  &  Power  Corporation  has  hydroelectric  plants  in  San 
Joaquin  Valley  and  in  southern  California  and  distributes  power  into  Los 
Angeles  and  other  southern  California  districts.  The  Pacific  Electric  Railroad 
Co.  is  a  large  customer. 

The  San  Joaquin  Light  &  Power  Corporation  has  hydroelectric  plants  in  San 
Joaquin  Valley  adjacent  to  those  of  the  Pacific  Light  &  Power  Corporation 
and  has  control  of  nearly  all  of  the  power  and  lighting  business  of  San  Joaquin 
Valley.  Main  office  of  both  companies,  624  Pacific  Electric  Building,  Los 
Angeles,  Cal. 

Parent  and  subsidiary  companies: 

Pacific  Light  &  Power  Corporation  (o). 
Pacific  Light  &  Power  Co.  (6). 

San  Gabriel  Electric  Co.  (6). 
Sierra  Power  Co.  (a). 
Electric  Power  Co.  (a), 
Mentone  Power  Co.  (a). 
Kern  River  Co.   (a). 
Southern  California  Gas  Co.  (a). 

Domestic  Gas  Co.   (6). 

Riverside  Light  &  Fuel  Co.  (6). 

San  Bemardlna  Gas  &  Electric  Co.  (&). 
San  Joaquin  &  Eastern  Railroad  Co.  (a). 
San  Joaquin  Light  &  Power  Corporation  ((f). 
San  Joaquin  Light  &  Power  Co.  (&). 
Power  Transit  &  Light  Co.  (6). 
Merced  Falls  Gas  &  Electric  Co.  (&). 
Tule  River  Co.   (a), 
Coalinga  Water  &  Electric  Co.  ((f). 


Power  controlled. 


Califomia: 

San  Joaquin  Light  &  Power  (Corporation. 

Do 

Do 

Paoiflo  Light  &  Power  Co 

Do : 

Do , 

Do 

Do 

Do 

Do 

Do 


TotaL. 


Developed  water  power. 


San  Joaquin  No.  3.. 
New  San  Joaquin . . 
Bakersfleld  Canyon , 

BoreL 

Big  Creek  No.l 

BigCreekNo.  2 

San  Qabriel  River.., 
San  Antonio  Creek. , 

Kiverside , 

Higfagrove 

Mentone , 


2,700 

21,000. 

1780 

13,000 

46,500 

40,6(n 

2,000 

800 

800 

200 

2,000 


137,280 


The  Pacific  Light  &  Power  Corporation  has  steam  power  plants  of  62,000 
horsepower  capacity  and  controls  undeveloped  power  sites  of  over  100,000  horse- 
power. 

The  San  Joaquin  Light  &  Power  Co.  has  two  steam  plants  with  a  capacity 
of  35,000  horsepower  and  also  controls  undeveloped  water-power  sites  of  large 
aggregate  capacity. 

Officers  and  directors.  Pacific  Light  d  Power  Corporation, — Officers:  H.  H 
Huntington,  president ;  W.  E.  Dunn,  vice  president ;  G.  C.  Ward,  vice  president ; 
B.  R.  Davis,  general  manager;  A.  N.  Kemp,  treasurer  and  comptroller;  J.  F. 
Martyn,  secretary.  Directors:  E.  R.  Davis,  W.  E.  Dunn,  O.  E.  Graham,  H.  BL 
Huntington,  Howard  Huntington,  A.  N.  Kemp,  G.  C.  Ward. 

Officers  and  directors.  Southern  California  Oas  Co. — Officers:  W.  G.  Kerck- 
hoff,  president;  A.  C.  Balch,  first  vice  president;  Kaspare  Cohn,  second  vice 
president;  L.  M.  Famham,  secretary;  A.  E.  Peat,  treasurer  and  comptroller. 
Directors:  A.  C.  Balch,  Kaspare  Cohn,  W.  G.  Kerckhoff,  Donald  O'Melveny, 
Cyrus  Peirce. 
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Officers  and  directors,  San  Joaquin  Light  d  Power  Oorporation, — Officers: 
W.  G.  Kerckhoff,  president;  A.  C.  Balch,  vice  president;  A.  B,  Peat,  treasurer 
and  comptroller;  L.  M.  Farnham,  secretary;  W.  E.  Durfey,  assistant  secretary; 
A.  G.  Wishon,  general  manager;  L.  N.  Pert,  general  superintendent.  Directors: 
W.  G.  Kerckhoff,  A.  C.  Balch,  Kaspare  Cohn,  Donald  O'Melvany,  M.  K.  Parker, 
Ben  R.  Meyer. 

Control  and  affiliations, — ^Ninety-eight  per  cent  of  the  stock  of  the  Pacific 
Light  &  Power  Ck)rporation  is  owned  by  H.  E.  Huntington,  whose  large  interests 
in  the  railroad  and  power  field  of  California,  including  control  of-  the  Los 
Angeles  Railway  Corporation  and  important  holdings  in  the  Southern  Pacific 
Co.  and  its  subsidiaries,  are  well  known.  Mr.  Huntington  is  also  a  director  of 
a  number  of  eastern  railroads,  is  a  trustee  of  the  Equitable  Trust  Go.  and  a 
director  of  the  Fourth  National  City  Bank  of  New  York,  his  New  York  office 
being  at  25  Broad  Street,  the  headquarters  of  the  California  Railway  &  Power 
Co.  and  the  Western  Power  Co. 

The  present  directorates  of  the  Pacific  Light  &  Power  Corporation  and  the 
Ban  Joaquin  Light  &  Power  Corporation  have  no  names  in  common. 

W.  G.  Kerckhoff,  president  of  the  San  Joaquin  Light  &  Power  Oorporation, 
and  Kaspare  Cohn  were,  with  H.  E.  Huntington  and  others,  incorporators  of 
the  Pacific  Light  &  Power  C/orporation.  It  is  noted  also  that  the  directorate  of 
the  San  Joaquin  Light  &  Power  Corporation  is  practically  the  same  as  that  of 
the  Southern  California  Gas  Co.,  a  subsidiary  of  the  Pacific  Light  &  Power  Cor- 
poration. There  appears  to  be  no  good  reason  to  doubt  that  the  companies  are 
closely  associated  in  business,  having  their  offices  at  the  same  place  and  being 
controlled  in  the  same  interests. 

Affiliation  of  the  Pacific  Light  &  Power  Corporation  with  the  Southern  Cali- 
fornia Edison  Co.  and  other  power  companies  operating  in  southern  California 
is  discussed  in  connection  with  the  statement  relating  to  the  Southern  California 
Edison  Co.    Other  apparent  affiliations  are  as  follows : 

John  Martin,  president  and  director  of  the  Coast  Counties  Gas  &  Electric  Co., 
a  director  of  the  Pacific  &  Electric  Co.  and  two  of  its  subsidiaries,  is  also 
president  and  director  of  the  Midway  Gas  Co.,  on  whose  directorate  he  is  asso- 
ciated with  three  directors  of  the  San  Joaquin  Light  &  Power  Corporation  and 
Southern  California  Gas  Co.  A  director  of  the  Midway  Gas  Co.  is  also  a  direc- 
tor of  the  Northern  California  Power  Co. 

The  eastern  banking  agent  of  the  San  Joaquin  Light  &  Power  Co.  is  N.  W. 
Halsey  &  Co.,  of  New  York.  Three  recognized  representatives  of  the  Halsey 
Interests  are  on  the  directorates  of  this  company  or  its  subsidiaries. 

The  Equitable  Trust  Co.  of  New  York  and  the  United  States  Mortgage  ft 
Trust  Co.  of  New  York  are  trustees  in  connection  with  bond  issues  of  the 
Pacific  Light  &  Power  Corporation. 

16.  Mount  Whitney  Power  d  Electric  Co.— Incorporated  in  1909  in  California. 
Office,  Visalia,  Cal.  Does  a  general-power  business  in  Tulare  County,  Cal., 
about  90  pr  cent  of  the  connected  load  being  for  pumping  water  for  irrigatioD 
purposes. 

Parent  and  subsidiary  companies: 

Mount  Whitney  Power  &  Electric  Co. — 
Mount  Whitney  Power  Co.   (6). 
Porterville  Light  &  Power  Co.  (6). 
Globe  Light  &  Power  Co.  (6). 
Visalia  Gas,  Light  &  Heat  Co.  (&). 


Power  controlled 


Oallfomia: 

Ht.  Whitney  Power  &  Electric  Co. 

go 

Do 

Do 

Do 


Total. 


Developed  water  power. 


Tale  River..... 
Kaweah  No.  1.. 
Kaweah  No.  3., 
Kaweah  No.  3. 
Kaweah  River. 


Htoo 

2^000 
S^fiOO 

11,880 


APPENDIX. 


698 


In  addition,  a  developed  steam-power  plant  of  2,350  horsepower  capacity  Is 
located  at  Vlsalla.  Another  plant  on  Kaweah  Itlver,  with  a  reservoir  to  regu- 
late the  flow  of  water  for  all  of  the  power  stations  on  this  stream.  Is  under 
construction. 

Officers  and  directors  Mount  Whitney  Power  rf  Electric  Co. — Officers:  J.  C, 
Hays,  president  and  general  manager;  B.  M.  Maddox,  vice  president  and  man- 
ager; E.  E.  Baker,  secretary;  S.  Mitchell,  treasurer;  Harris  Hammond,  vice 
president.  Directors:  J.  C.  Hays,  B.  M.  Maddox,  E.  E.  Baker,  S.  Mitchell, 
Harris  Hammond. 

Control  and  affiliations. — It  is  understood  on  good  authority  that  this  com- 
pany is  controlled  by  John  Hays  Hammond,  of  71  Broadway,  New  Yerk.  In 
this  C(rtmection  the  position  of  John  Coflfee  Hays  as  president,  general  manager, 
and  director,  and  of  Harris  Hammond,  of  71  Broadway,  New  York,  is  signiflcant. 
The  Bankers'  Trust  Co.,  of  New  York,  is  trustee  for  the  bond  issue  of  the 
company.  Mr.  Hays  and  Mr.  Hammond  are  interested  in  extensive  undeveloped 
power  projects  in  California. 

Direct  connection  of  the  Mount  Whitney  Power  &  Electric  Co.  with  other 
operating  companies  in  California  or  other  States  is  not  apparent. 

17.  Southern  California  Edison  Co. — Incorporated  In  1909  in  California, 
succeeding  the  Edison  Electric  Co.,  of  Los  Angeles,  which  was  incorporated  in 
1902  in  Wyoming.  Furnishes  light  and  power  to  I^s  Angeles,  Redlands.  and 
adjacent  towns.    General  office,  Edison  Building,  Los  Angeles. 

Parent  and  subsidiary  companies: 

Southern  California  Edison  Co. — 

Edison  Electric  Co.,  of  Los  Angeles  (6). 
Santa  Barbara  (Jas  &  Electric  Co.  (a). 
Long  Beach  Consolidated  Gas  Co.  (a). 


Developed  water  power. 

Power  oontroll«d. 

• 

Plant. 

Horse- 
power. 

Calilomla: 

Southern  California  Edison  Co 

Kern  River  No.  1 

25,600 
650 

Do 

Lytle  Creek 

Do 

Santa  Ana  River  No.  1 

Santa  Ana  River  No.  2 

MiU  Creek  No.  1 

4,000 

Do 

1,300 

Do 

1,000 

Do 

Mill  Creek  No.  2 

330 

Do 

Mill  Creek  No.  3 

4,000 

Total 

37,780 

Three  developed  steam  plants  of  77,300  horsepower  capacity  are  also  owned 
and  operated  by  the  company.  The  company  also  owns  undeveloped  power  sites 
on  Kern  River  that  are  capable  of  ultimately  developing  at)out  75,000  horse- 
power. 

Officers  and  directors,  Southern  California  Edison  Co. — Officers:  J.  B.  Miller, 
president;  J.  C.  Drake,  vice  president;  W.  R.  Staats,  vice  president;  W.  A. 
Brackenridge,  vice  president  and  general  manager;  R.  H.  Ballard,  secretary  and 
assistant  general  manager ;  W.  Jj.  Percey,  treasurer ;  B.  T.  Story,  auditor ;  B.  F. 
Pearson,  suiierintendent ;  John  Otto,  purchasing  agent.  Directors :  J.  B.  Miller, 
W.  A.  Brackenridge,  G.  I.  Cochran,  J.  C.  Drake,  W.  S.  Wright,  W.  R.  Staats, 
A-  H.  Fleming,  J.  H.  Fisher,  A.  W.  Harris. 

Control  a/nd  affiliations. — Details  of  direct  affiliations  of  the  Southern  Cali- 
fornia Edison  Co.  with  other  operating  power  companies  are  unknown.  There 
appears  never  to  have  been  any  competition  between  this  company  and  other 
companies  operating  in  southern  California. 

Paul  Shoup,  president  and  director  of  the  Pacific  Electric  Railway  Co.,  a 
subsidiary  of  the  Southern  Pacific  Co.,  largely  dominated  by  H.  B.  Huntington, 
who  controls  the  Pacific  Light  &  Power  Corporation,  was  formerly  president  of 
tiie  Southern  California  Edison  Co. 


694  APPBKDIX. 

* 

In  the  CommeFClal  and  Financial  Chronicle,  volume  33,  pages  60  and  71.  it  Is 
stated,  with  reference  to  the  Southern  California  Edison  Co.,  the  Pacific  Light 
&  Power  Corporation,  and  the  1a)s  Angeles  Gas  &  Electric  Corporation,  that: 

"  Excellent  relations  exist  between  the  three  companies,  to  all  of  whom  the 
business  is  profitable."  These  three  companies  have  cooperated  in  the  negotia- 
tions with  the  city  of  I^s  Angeles  with  reference  to  the  power  development  and 
distribution  by  the  city.  A  plan  to  purchase  the  distributing  systems  of  these 
power  companiei^  in  the  interests  of  Los  Angeles  was  i>roi)osed,  but  the  price 
asked  was  considered  too  high.  A  bond  issue  has  recently  been  favorably  voted 
by  the  city  for  the  puriK>se  of  constructing  or  acquiring  its  own  power  and 
lighting  system,  and  it  is  reported  that  condemnation  of  the  distriboti<Mi  system 
of  the  Southern  California  E^dison  Co.  is  contemplated. 

Eastern  banking  connections  are  the  Harris  Trust  &  Savings  Bank,  of  Chi- 
cago, and  N.  W.  Harris  &  Co.,  of  New  York,  represented  on  the  directorate  of 
the  Southern  California  Edison  Co.  by  A.  W.  Harris,  of  Chicago. 

A  substantlnl  holding  of  stock  of  the  Pacific  Gas  &  Electric  Co.,  the  Western 
Power  Co.,  and  the  Southern  California  Edison  Co.  is  owned  by  the  Illuminat- 
ing &  Power  Securities  Corporation,  one  of  the  New  York  holding  companies 
discussed  in  connection  with  this  statement. 

18.  Nevada-California  Power  Co. — Incorjwrated  in  1907  in  Wyoming.  Main 
ofiice,  Denver,  Colo.  Operates  in  eastern  and  southern  California,  in  Owens 
River  Valley,  and  in  the  vicinity  of  Riverside,  Cal. 

Parent  and  subsidiary  companies: 
Neva  da -California  Power  Co. — 

Nevada  Power  Mining  &  Milling  Co.  {h). 
Southern  Sierras  Power  Co.  (a). 
Hillside  Water  Co.  (a). 
Pacific  Power  Co.  id). 

Hydro-Electric  Co.  (6). 
Silver  Lake  Power  Co.  (d). 
Mono  Power  Co.  (d). 

Merger  of  companies  markcfd  (d)  reported  by  Delov  A.  Chrfl;)pell. 


Power  controlled. 


Developed  water  power. 


Plant.  Horsepower. 


OaUfomla: 

Southern  Sierras  Power  Co 

Do 

Do 

Do I  Bishop  Creek  No.  5 

Do Bishop  Creek  No.  6 

Do MlUCipeck 


Bishop  Creek  No.  2 j  8,000 

Bishop  Creek  No.  3 9,000 


Bishop  Creek  No.  4. 


Total. 


8,000 
2,000 
2,700 
4,000 


33,700 


The  Southern  Sierras  Power  Co.  has  a  steam  power  plant  of  12.000-hor8e- 
power  capacity  at  San  Bernardino,  Cal.  The  companies  here  considered  con- 
trol a  number  of  undeveloped  i)ower  sites. 

Officers  and  directors,  Nevadn^California  Power  Oo, — Officers :  Delos  A.  Chap- 
pell,  president;  Rodney  Curtis,  vice  president;  W.  E.  Porter,  secretary;  L.  C. 
Phipps,  Jr.,  treasurer.  Directors:  Delos  A.  Chappell,  Rodney  Curtis,  L.  C 
Phipps,  L.  C.  Phipps,  Jr.,  W.  E.  Porter,  Guilford  S.  Wood. 

Officers  and  directors,  Bouthern  Bierras  Power  Co.— Officers:  Delos  A.  Chap- 
pell. president  and  general  manager;  Rodney  Curtis,  vice  president;  W.  ¥L 
Porter,  secretary;  L.  C.  Phipps,  Jr.,  treasurer.  Directors:  Delos  A.  Chappell, 
L.  C.  Phipps,  Jr.,  W.  E.  Porter.  Guilford  S.  Wood,  A.  B.  West. 

Officers  and  directors.  Pacific  Power  Co. — Officers:  D.  A.  Chappell,  president; 
A.  E.  Anderson,  vice  president;  W.  N.  Chatfleld,  assistant  secretary- treasurer 
and  manager.    Directors:  G.  W.  Hendey,  A.  E.  Anderson,  James  McNab. 

Control  and  affiliations. — Affiliations  of  those  companies  with  other  power 
companies  oi)erating  in  California  or  other  States  is  not  apparent.  The  project 
seems  to  be  controlled  by  Denver  capitalists.  The  Phipps,  formerly  in  the 
steel  industry  at  Pittsburgh,  appear  to  be  prominent 
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Eastern  banking  connections  are  the  Ck)mmercial  Trust  &  Savings  Bank  of 
Gbicago  and  the  'Guaranty  Trust  CJo.  of  New  York.  T.  S.  Hayden  of  the  CJom- 
mercial  Trust  &  Savings  Bank  was  formerly  a  director  in  the  Southern  Sierras 
Power  CJo. 

19.  Colorado  Springs  Light,  Heat  d  Pouoer  Oo. — Incorporated  in  June,  1910, 
in  Colorado.  A  majority  of  the  stock  is  owned  by  the  United  Gas  &  BHectric 
Co.,  which  in  turn  is  controlled  through  stock  ownership  by  the  United  Gas  & 
Electric  Corporation. 

Parent  and  subsidiary  Gompanies.— The  United  Gas  &  Electric  Corporation  Is 
a  holding  company,  which  controls  utilities  operating  in  nine  States,  in  each 
case  through  stock  ownership.  The  relation  of  the  Colorado  Springs  Light, 
Heat  &  Power  Co.  to  this  organization  is  as  follows : 

United  Gas  &  Electric  Corporation  (incorporated  June  6,  1912,  in  Connecticut). 
Susquehanna  Railway  Light  &  Power  Co.  (6). 
Lancaster  County  Railway  &  Light  Co. 
United  Gas  &  Electric  Corporation   (6)    (incorporated  Mar.  8,  1912,  In  Con- 
necticut). 

United  Gas  &  Electric  Co.  (a)  (incorporated  Dec.  9,  1901,  in  New  Jersey). 
Altoona  Gas  &  Fuel  Co.  (a). 

Citizens*  Gas  &  Fuel  Co.,  of  Terre  Haute,  Ind.  (a), 
Colorado  Springs  Light,  Heat  rf  Power  Co. 
Colorado  Springs  Electric  Co.  (a). 
Colorado  Springs  Light  &  Power  Co.  (d). 
Pikes  Peak  Hydro-Electric  Co.  (6). 
Empire  Water  &  Power  Co.  (o). 
Elmira  Water,  Light  &  Railroad  Ck).  (a). 
Hartford  City  Gas  Light  Co.  (a). 
Leavenworth  Light,  Heat  &  Power  Co. 
Richmond  Light,  Heat  &  Power  Co. 
Union  Gas  &  Electric  Co.  ( Bloomlngton,  Ind.). 
Wilkes  Barre  Co. 
Consumers  Electric  Light  &  Power  Co.  (New  Orleans). 
Ha rrlsburg  Electric  Service  Co. 
Harrisburg  Light  &  Power  Co. 
Houston  Gas  &  Fuel  Co. 
International  Traction  Co.  (Niagara  Falls). 
International  Railway  (a). 

Power  controlled  by  Colorado  Springs  Light,  Heat  d  Power  Co, 


Developed  water  power. 

Plant. 

Horse- 
power. 

Colorado: 

Colorado  SDrlncs  hight  &  Power  Co 

Pikes  Peak 

8,000 

Pikes  Peak  H ydro-Electrlc  Co 

I?l 

Empire  Water  &  Power  Co 

The  company  is  reported  to  have  three  hydroelectric-power  plants,  and  the 
average  annual  output  is  approximately  3.600  electrical  horsepower.  The  prob- 
able water-wheel  capacity  of  the  plants  is  believed  to  be  about  5,000  horsepower. 

Officers  of  United  Gas  d  Electric  Corporation. — President,  George  Bullock; 
vice  presidents,  R.  E  Griscom  and  S.  T.  Dill ;  secretary  and  treasurer,  Henry 
Morgan;  assistant  secretary  and  assistant  Iroaurer,  M.  D.  Evans.  Directors: 
R.  E.  Griscom,  S.  R.  B.ertron.  George  Bullock,  Henry  Morgan,  Harry  Bronner, 
M.  J.  Dodge,  W.  B.  Joyce,  Samuel  Insull,  S.  C.  Dunham,  G.  B.  Shaw,  F.  M. 
Potts,  J.  S.  Jenks,  jr.,  R.  L.  Montgomery,  John  Gribbel,  W.  W.  Grlest,  George 
W.  Bacon,  A.  H.  Wiggin,  A.  J.  Hemphill.  S.  Z.  Mitchell,  John  J.  Gannon, 
W.  P.  G.  Harding,  F.  M.  KIrby,  Frank  A.  Sayles,  R.  I^ancaster  Williams,  and 
Frank  B.  Hayne. 

Officers  and  directors  of  Colorado  Springs  Light,  Heat  d  Power  Co. — ^Presi- 
dent, George  Bullock;  first  vice  president,  R.  W.  Chisholm;  second  vice  presi- 
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dent,  S.  J.  Dill;  secretary  and  treasurer,  J.  W.  Rykter;  assistant  secretary  and 
assistant  treasurer,  Henry  Morgan;  manager,  J.  F.  Dostal.  Directors:  George 
Bullock.  S.  J.  Dill,  R.  W.  Chisholm,  R.  H.  Holland,  C.  S.  Fertig.  J.  W.  Rykter. 
J.  A.  Hayes,  Henry  Morgan,  and  M.  J.  Dodge. 

Control  and  affiliations. — As  above  stated,  the  Colorado  Springs  Light,  Heat  & 
Power  Co.  is  a  subsidiary  of  the  United  Gas  &  Electric  Co.,  which  is  one  of  the 
large  holding  companies  discussed  in  connection  with  this  statement  As  is 
elsewhere  indicated,  the  company  is  closely  affiliated  with  the  General  EHectric 
Interests  and  may  be  regarded  as  controlled  by  them. 

20.  Idaho  Railway  Light  d  Power  Co, — Incorporated  November  23,  1911,  in 
Maine.    Main  office,  Boise,  Idaho;  New  York  office,  5  Nassau  Street. 

Subsidiary  companies. — This  company  was  formed  for  the  purpose  of  consoli- 
dating hydroelectric  and  traction  properties  in  southwestern  Idaho.  At  the 
time  of  its  formation  the  new  company  was  stated  to  have  acquired  a  majority 
of  the  common  and  preferred  stock  of  the  Idaho-Oregon  Light  &  Power  Co.  as 
well  as  a  large  amount  of  its  bonds.  The  merger  plan  was,  however,  opposed 
by  other  bondholders  of  the  Idaho-Oregon  Light  &  Power  Co.,  and  the  financial 
plan  arranged  by  the  syndicate  which  formed  the  new  company  has  not  been 
carried  out  The  Idaho-Oregon  Power  Co.  was  placed  in  the  hands  of  a  re- 
ceiver in  December,  1913.  The  Idaho  Railway  Light  &  Power  Co.  is  recently 
reported  to  have  secured  an  option  on  the  properties  of  the  Idaho  Power  & 
Light  Co.,  which  furnishes  power  in  Boise  in  competition  with  the  Idaho-Or^on 
Co.  The  Idaho  Power  &  Light  Co.  is  controlled  by  the  Beaver  River  Power 
Co.,  of  which  L.  L.  Nunn  is  president.  The  option  price  is  reported  bv  the 
Chronicle  (Dec.  13,  1913,  vol.  97,  p.  1736)  to  have  been  $1,350,000.  It  is  un- 
derstood, however,  that  this  purchase  has  not  been  perfected  because  of  ques- 
tions of  title  to  the  Nunn  properties. 

The  companies  involved  In  the  merger  are  the  following : 

Idaho  Railway  Light  &  Power  Co. 
Boise  &  Interurban  Railway  (6). 
Boise  Railroad  Co.  (Ltd.)    (&). 
Boise  Valley  Railway  Co.   (6). 
Caldwell  Power  Co.  (6). 
.     Dewey  Electric  Light  &  Power  Co.  (Ltd.)  (6). 
Swan  Falls  Power  Co.   (6). 
Crane  Falls  Irrigation  &  Power  Co.  (a). 
Idaho-Oregon  Light  &  Power  Co.  (a). 

Boise-Payette  River  Electric  Power  Co.  (a). 

Capital  Electric  Light,  Motor  &  Gas  Co.  (a). 

Electric  Power  Co.  (Ltd.)    (a). 

Interstate  Light  &  Water  Co.  (a). 
Idaho  Consolidated  Power  &  Utilities  Co.  (d). 
Idaho  Power  &  Light  Co.  (option). 


Devel<q>ed  water  power. 


Power  controlled. 


Idaho: 

Idaho  Raflway  Light  &  Power  Co. 
Idaho-Oregon  Light  &  Power  Co .. 

Do 

Do 

Reclamation  Servloe  (purchased) . 


Swan  Falls 

Horseshoe  Bend 

Boise  River  (Boise). . 
Boise  River  (Barber). 


ToUl. 


10.800 
2,000 
3,300 
1,300 
2,175 


W,S7S 


The  companies  also  have  partly  completed  development  at  Crane  Falls 
(20,000  horsepower)  and  at  the  Oxbow  (ultimate  capacity  87,(X)0  horsepower). 
Two  hundred  and  fifty  thousand  dollars  receiver's  certificates  are  to  be  issued 
by  the  Idaho-Oregon  Co.  for  the  installation  of  4,000  horsepower  at  the  latter 
site.  The  ultimate  capacity  of  the  Swan  Falls  plant  is  stated  to  be  12,000 
horsepower,  and  a  site  on  Salmon  River  at  which  20,0(X)  horsepower  can  be 
developed  is  also  stated  to  be  controlled.  The  ultimate  water  power  develop- 
ment Involved  in  therefore  nearly  100,000  horsepower. 
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Officers, — President,  William  Mainland;  secretary  and  treasurer,  G.  B.  Hen- 
dee;  managing  director,  R.  W.  Watson.  Directors:  Samuel  L.  Fuller,  Stacy 
C.  Richmond,  John  D.  Ryan,  Charles  H.  Sabin,  Albert  H.  Wiggln,  R.  W.  Watson, 
William  Mainland,  Sinclair  Mainland,  A.  E.  Thompson,  R.  H.  Burtls,  Grant 
Fitch. 

Control  and  affiliations, — ^The  directorate  of  the  Idaho  Railway,  Light  & 
Power  Co.  is  composed  of  three  principal  elements:  The  first  group,  consisting 
of  William  Mainland,  Sinclair  Mainland,  A.  E.  Thompson,  and  R.  N.  Burtls, 
of  Oshkosh,  and  Grant  Fitch,  of  Milwaukee,  Wis.,  represents  the  management 
and  ownership  of  the  Idaho-Oregon  Light  &  Power  Co.  Samuel  Fuller,  of 
Kissel,  Kinnicutt  &  Co.,  14  Wall  Street,  New  York  City,  and  Stacy  C.  Richmond, 
of  Winslow,  Lanier  &  Co.,  59  Cedar  Street,  New  York  City,  apparently  repre- 
sent the  bond  houses  which  will  doubtless  market  two  proposed  new  bond 
issues  to  be  floated  by  the  Idaho  Railway,  Light  &  Power  Co.,  by  which  addi- 
tional capital  is  to  be  secured.  R.  W.  Watson,  of  14  Wall  Street,  New  York 
City,  is  vice  president  and  managing  director  of  the  Idaho-Oregon  Light  & 
Power  Co.  and  the  Idaho  Railway,  Light  &  Power  Co. 

The  three  remaining  directors,  John  D.  Ryan,  Charles  H.  Sabin,  and  Albert 
H.  Wiggln,  represent  the  powerful  financial  group  in  New  York  City  which 
has  apparently  acquired  control  of  these  properties.  They  are  represented  on 
other  directorates  as  follows: 

John  D.  Ryan,  president  and  director,  Amalgamated  Copper  Co. ;  director. 
Anaconda  Copper  Mining  Co.;  director,  Chicago,  Milwaukee  &  St  Paul  Rail- 
way Co.;  president  and  director,  Montana  Power  Co.;  director.  Guaranty 
Trust  Co. 

Charles  H.  Sabin.  director,  Federal  Utilities  (Inc.) ;  director,  Montana  Power 
Co.;  rice  president  and  director.  Great  Falls  Power  Co.;  director.  Southern 
Idaho  Light,  Heat  &  Power  Co.;  vice  president  and  director,  Guaranty 
Trust  Co. 

Albert  H.  Wiggln,  director.  Federal  Utilities  (Inc.)  ;  director,  United  Ga» 
&  Electric  Corporation;  director,  American  Cities  Co.;  director,  Electric  Prop- 
erties Co.;  director,  Westlnghouse  Electric  &  Manufacturing  Co.;  director, 
Montana  Power  Co.;  member  of  reorganization  committee  and  voting  trustee, 
American  Waterworks  &  Electric  Co.;  director,  Philadelphia  Co.;  director, 
Guaranty  Trust  Co.;  director,  Bankers*  Trust  Co.;  president  and  director. 
Chase  National  Bank. 

It  should  be  noted  that  these  three  directors  are  all  directors  of  the  Guaranty 
Trust  Co.,  of  New  York  City,  a  bank  which  appears  as  trustee  in  practically 
all  reorganizations  financed  by  the  General  Electric  Co.  These  three  directors 
are  also  connected  with  four  securities  holding  companies,  and  are  closely 
associated  with  the  Montana  Power  Co.  and  the  American  Waterworks  & 
Electric  Co.,  which  occupy  adjoining  territory. 

The  connection  of  Albert  H.  Wiggln  with  the  Idaho  Railway,  Light  &  Power 
CJo.  and  the  American  Waterworks  &  Electric  Co.  may  foreshadow  further 
mergers  of  water-power  properties  in  southern  Idaho.  In  this  connection,  the 
formation  of  the  Southern  Idaho  Light,  Heat  &  Power  Co.,  a  $20,000,(XX)  Maine 
corporation,  of  which  Sablu  is  a  director,  and  of  the  Idaho  Ck)nsolldated  Power 
&  Utilities  Co.,  of  Delaware,  which  was  incorporated  on  November  11,  1912, 
through  the  law  firm  of  Guggenheimer,  Untermyer  &  Marshall,  of  37  Wall 
Street,  New  York  City,  appears  to  be  significant. 

21.  American  Waterworks  d  Electric  Co. — Incorporated  in  Virginia,  April  27, 
1914,  as  successor  of  the  American  Water- Works  &  Guaranty  Co.  Capital 
stock,  $25,000,000.  Purchased  the  properties  x)f  the  former  company  at  re- 
ceiver's sale  April  15,  1914,  for  $1,250,000.  Stock  held  in  a  voting  trust  for 
five  years. 

Subsidiary  companies. — The  company  has  a  large  number  of  subsidiaries^ 
Those  operating  In  the  territory  under  consideration  are  the  following : 

Great  Shoshone  &  Twin  Falls  Water  Power  Co.  (a). 
Thousand  Springs  Power  Co.-  (c). 
Southern  Idaho  Water  Power  Co.  (a). 

•  American  Falls  Power,  Light  &  Water  Co,  (6). 
Pocatello  Electric  Light  &  Water  Co.  (6). 
Blackfoot  Power  ft  Water  Co.  (5). 
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Power  controlled. 


Idaho  T 

Oreat  Shoshone  6i  Twin  Falls  Water  Power  Ck>. 
Do 

Thousand  Springs  Power  Co. 


Shoshone  Falls 

Ix)wer  Salmon 

Thousand  Springs. 
Idaho  Consolidated  Power  Co American  Falls... 


Developed  water  power. 


Plant. 


Total. 


Hone- 
power. 


4,140 
7,300 
3,000 
2,000 


16,440 


The  company  has  also  partly  constructed  a  plant  at  Upper  Salmon  Falls 
with  an  ultimate  capacity  of  35,000  horsepower,  and  claims  an  interest  in  other 
Important  sites  on  Snake  River.  The  ultimate  capacity  of  these  sites  is  esti- 
mated at  140,000  horsepower. 

Officers. — ^The  officers  of  the  reorganized  company,  so  far  as  announced,  are 
the  following:  President,  H.  Hobart  Porter;  voting  trustees,  A.  H.  Wiggln, 
E.  C.  Converse,  William  Nelson  Cromwell,  Rowland  Davis,  Andrew  Squire. 
Directors,  Guy  E.  Tripp,  Samuel  Insull,  J,  D.  Mortimer,  William  B.  Schiller, 
J.  B.  Fiuley,  A.  H.  Wiggin,  H.  Hobart  Porter,  E.  C.  Converse,  William  Nelson 
Cromwell,  Robert  Wetherill,  Charles  R.  Scott,  Theodore  Revillon,  H.  C.  Buffer. 
Jr.,  H.  J.  De  Lancy  Meijer,  Andrew  V.  Storer,  Charles  H.  Payson,  Henry  Bus- 
sell  Piatt,  and  Henry  H.  Pierce. 

Control  and  afflliationa, — ^The  reorganization  of  the  American  Waterworks  & 
Guarantee  Co.,  as  a  result  of  the  failure  of  the  First-Second  National  Bank  of 
Pittsburgh,  has  eliminated  from  the  affairs  of  the  company  the  firm  of  J.  S.  ft 
W.  S.  Kuhn.  The  refinancing  of  the  company  was  handled  by  the  Bankers 
Trust  Co.  of  New  York,  and  a  new  directorate  chosen.  The  new  stock  issues 
are  held  In  a  voting  trust  consisting  of  A.  H.  Wiggln,  E.  C.  Converse,  William 
Nelson  Cromwell,  Rowland  Davis,  and  Andrew  Squire. 

The  present  directorate  is  apparently  closely  affiliated  with  the  North  Amer- 
ican Co.,  a  holding  company  controlling  a  large  number  of  public-service  prop- 
erties In  the  Central  West.  The  directors  of  the  North  American  Co.  include. 
In  addition  to  J.  D.  Mortimer,  W.  N.  Cromwell,  and  R.  H.  Pierce,  the  following, 
who  are  closely  identified  with  General  Electric  interests:  E.  M.  Bulkley,  C.  A 
•Coffin,  and  James  Campbell.  The  New  York  banking  connections  of  the  com- 
pany indicate  also  a  close  affiliation  with  the  General  Electric  Co. 

The  company  has  directors  in  common  with  four  Western  operating  power 
companies  and  with  the  holding  companies  of  two  others.  These  relations  an 
indicated  in  the  following  table: 

Officers  of  the  American  Waterworks  rf  Electric  Co,  connected  with  other 

companies. 


Tripp,  Guy  E 

Insull.  Samuel 

Mortimer,  J.  D 

Wis;pin,  A.H 

Porter,  H.  Hobart.... 
Cromwell, '>.' Ill iiiraN 
Pierce.  Hem-v  H 


Opo^Ating  companies 
and  subsidiaries. 


MTBNKX.  690 

22.  Washington  Water  Power  Co.— Incorporated  In  1889,  In  Washington.    Of- 
fices, Spokane,  Wash. 

Subsidiary  companies: 

Washington  Water  Power  Co. — 

Spokane  Street  Railway  Co.  (6). 

Edison  Elet-tric  Uluniinating  Co.  of  Spokane  (6). 

Spokane  Cable  Railways  Co.  (&). 

Simkane  Electric  Railway  Co.  (&). 

Falls  City  Land  &  Improvement  Co.  (6). 

Ross  Park  Street  Railway  Co.  (6). 

City  Park  Transit  Co.  (b). 

Idaho- Washington  Light  &  Water  Co.  («). 

Big  Bend  Power  Co.  (6). 

Post  Falls  Power  Co.  (6). 

Arlington  Heights  Motor  Railway  Co.  (o). 

Big  Bend  Light  &  Power  Co.  (6). 

Lewlston-Clarkston  Improvement  Co.  (in  part)   (ft). 


Power  controlled. 


Developed  water  power. 


Washington: 

Washington  Water  Power  Co ,  Lone  Lake. 

Do Little  Falls 

Do I  Spokane . . . 

Idaho:  Washington  Water  Power  Co I  ost  Falls.. 


90,000 
36,000 
15,800 
15,000 


Total. 


156,800 


The  company  has  also  filed  application  for  rights  of  way  across  public  land 
for  an  additional  site  on  Si)okane  River,  and  for  several  sites  on  the  ^t,  Joe 
River.  These  sites  will  total  approximately  50,000  horsepower.  The  com- 
pany has  a  steam  auxiliary  plant  in  Spokane  with  a  capacity  of  19,000  horse- 
power. The  power  In  which  the  company  Is  interested  thus  totals  about 
225,000  horsepower. 

Officers  and  directors. — Officers:  D.  L.  Huntington,  president;  W.  J.  C. 
Wakefield,  chairman  of  executive  committee  and  first  vice  president;  H.  L. 
Bleecker,  second  vice  president;  W.  A.  White,  vice  president;  F.  Lyman,  vice 
president;  H.  T.  White,  vice  president;  A.  F.  S.  Steele,  secretary;  C.  S.  Mac- 
Calla,  general  manager;  Y.  M.  White,  treasurer;  G.  Duval,  assistant  secretary 
and  assistant  treasurer;  W.  I.  Frothingham,  assistant  secretary  and  assistant 
treasurer;  B.  F.  Seaver,  assistant  secretary  and  assistant  treasurer.  Finance 
committee:  W.  A.  White,  Frank  Lyman,  H.  T.  White,  F.  S.  Bangs,  T.  F. 
Hicks,  Philip  Cabot,  D.  L.  Huntington.  Executive  committee:  L.  M.  Daven- 
port, W.  J.  C.  Wakefield,  N.  F.  Essig,  W.  S.  McCrea,  J.  P.  M.  Richards. 
Trustees:  W.  A.  White,  W.  I.  Frothingham,  F.  S.  Bangs,  Frank  Lyman,  T.  F. 
Hicks,  H.  T.  White,  Johnathan  Bulkley,  O.  F.  Zollikoflfer,  B.  B.  Lawrence,  Guy 
Duval,  E.  G.  Merrill,  Philip  Cabot,  D.  I-u  Huntington,  J.  P.  M.  Richards,  W.  J.  C. 
Wakefield,  N.  F.  Essig,  L.  M.  Davenport,  W  S.  McCrea,  B.  F.  Seaver. 

Control  and  afflliations, — So  far  as  public  information  indicates,  the  Wash- 
ington Water  Power  Co.  is  independent  of  other  water-power  interests.  A  large 
number  of  its  officers  and  directors  are  Spokane  men,  and  a  recent  report  of  the 
company  states  that  300  out  of  1,275  stockholders  live  in  Spokane  and  vicinity. 

Its  eastern  afflliations  appear  to  be  with  the  firm  of  W.  A.  &  A.  M.  White, 
of  5  Nassau  Street,  which  is  the  address  of  White,  Weld  &  Co.,  brokers,  who 
handle  the  company's  securities  In  New  York  City.  Members  of  this  firm  and 
Frank  Lyman  are  directors  in  several  Brooklyn  banks,  including  the  Brooklyn. 
Trust  Co.,  the  Brooklyn  Savings  Bank,  and  the  Nassau  National  Bank  of  Brook- 
lyn* Lyman  is  also  a  trustee  of  the  United  States  Trust  Co.  The  Brooklyn 
Trust  Co.  is  the  largest  bank  in  Brooklyn,  having  assets  of  about  $80,000,000. 
Frank  Lyman  Is  also  a  director  of  the  United  States  Trust  Co.,  of  New  York 
City,  and  on  this  directorate  Is  associated  with  Ogden  Mills  and  William  Rocke- 
feller, thus  establishing  a  connection  with  strong  New  York  financial  interests. 
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Whtther  or  not  this  independence  will  continue  is  made  questionable  If  a  re- 
cent report  is  accurate.    It  is  stated  under  date  of  February  11,  1913,  that — 

"  The  Chicago,  Milwauivee  &  St.  Paul  Railway  plans  to  purchase  the  Wash- 
ington Water  Power  Co.,  using  the  four  i)ower  plants  of  the  latter  to  furnish 
power  for  the  electrification  of  the  Milwaukee  main  line  between  Avery,  Idaho, 
and  the  Columbia  River  and  for  the  development  of  an  extensive  system  of  in- 
terurban  feeders  radiating  from  Spokane. 

"This  is  the  project  which  is  being  worked  out  in  connection  with  the 
electrification  of  the  main  line  between  Hawlowtown,  Mont.,  and  the  coast. 

"  The  plan  contemplates  the  consolidation  of  the  city  lines  of  the  Washington 
Water  Power  Co.  and  the  Si)okane  Traction  Co.,  to  be  taken  over  by  a  holding 
company,  and  a  distinct  and  separate  corporation  which  will  be  frlendiy  to  both 
the  Rockefeller  and  Hill  lines.  The  interurban  system  of  the  Spokane  &  Inland 
will  remain  with  the  Hills." 

This  informtftion  is  in  a  measure  confirmed  by  an  interview  with  W.  A. 
White,  published  in  the  Spokane  Spokesman-Review  under  date  of  February  6, 
1013,  in  which  he  stated  that  "  it  was  the  aim  of  the  company  to  furnish  power 
to  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  for  the  electrification  of  its 
line  from  Avery,  Idaho,  to  the  Columbia  River,  as  well  as  for  the  C<£nr 
d'Alene  line  if  the  company  decides  to  electrify  that  line." 

23.  Montana  Power  Co.,  The, — Incorporated  in  1912  in  New  Jersey.  General 
ofllce,  71  Broadway,  New  York  City. 

Subsidiary  companies: 

The  Montana  Power  Co. 

Butte  Electric  &  Power  Co.  (a  or  h): 
Madison  River  Power  Co.  (a). 
Billings  &  Eastern  Montana  Power  Co.  (o). 
Missouri  River  Electric  &  Power  Co.  (a  or  6). 
United  Missouri  River  Power  Co.  (a). 
Missouri  River  Power  Co.  (a). 
Helena  Power  Transmission  Co.  (a). 
Capital  City  Power  Co.  (o).  • 

Great  Falls  Water  Powcf  &  Townsite  Co.  (a). 

Grea t  Fa  11  s  Power  Co.  ( a ) . 
Thompson  Falls  Power  Co.  (a). 
Montana  Reservoir  &  Irrigation  Co.  (a). 

i  ■ 

I  Developed  water  power. 

Power  controlled. 


I 

Plant  1   ^^"^ 

"^  !  power. 


liontana  Power  Co Thompson  Falls I  40,000 

Do ,  Big  Hole -  4,000 

Do (  Madison  River  No.  2 12,000 

Do Madison  River  No.  1 1  3,000 

Do ,  Livinf^ton 2, 000 

Do '  BiUlngs I  2.000 

Do I  Canyon  Ferry  (Missouri  .  10,000 

River}. 

Do '  Hauser  Lake  (Missouri  River).>  10,000 

Do Holter  (Missouri  River) i  47,000 

Do I  Rain   Bow   Falls  (Missouri  1  36,000 

River).  i 

Do I  Black  Eagle  Falls '  8,000 

Do I  Prospect  Creek |  1,000 

Total 1 , '      184.000 

Anaconda  Copper  Mining  Co. . . , ' !        1,500 

Missoula  Light  &  Water  CJo....: i 4.000 

I 

Total  Montana  Power  Co.'s  system : 189,500 

! 

The  Montana  Power  Co.  also  controls  149,000 'horsepower  undeveloped  water 
power,  largely  at  two  additional  sites  near  Great  Falls,  and  has  a  steam  reserve 
of  6,000  horsepower.  The  total  power  controlled  by  the  company  is  thereforo 
344,500  horsepower. 
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Officers  and  directors. — Officers:  Jobn  D.  Ryan,  president;  Max  Hebgen, 
vice  president;  Alfred  Jaretzkl,  vice  president;  Frederick  Strauss,  vice  presi- 
dent; C.  R.  McCabe,  vice  president;  H.  F.  Krayer,  secretary;  P.  E.  Bislnnd, 
treasurer.  Directors:  John  D.  Ryan,  Max  Hebgen,  Alfred  Jaretzki,  Frederick 
Strauss,  Charles  H.  Sabin,  A.  H.  Wiggin,  S.  Z.  Mitchell,  Charles  Martin  Clark, 
C.  A.  Coffin,  George  F.  Canfield,  William  E.  Corey,  Gardiner  M.  Lane,  Marcus 
Daly,  John  G.  Marony,  W.  D.  Thornton,  Thomas  F.  Cole,  J.  G.  Sichmidlapp, 
W.  K.  Whlgham. 

Officers  and  directors  Great  Falls  Power  Co. — Officers:  John  D.  Ryan,  presi- 
dent; C.  W.  Wetmore,  Charles  H.  Sabin,  C.  R.  McCabe,  vice  presidents;  John 
G.  Marony,  vice  president;  P.  E.  Bisland,  secretary-tr^surer ;  H.  F.  Kroyer, 
assistant  secretary  and  assistant  treasurer;  Max  Hebgen,  general  manager; 
Frank  Scotten,  superintendent.  Directors:  J.  D.  Ryan,  Marcus  Daly,  Alfred 
Jaretzki,  George  F.  Canfield,  C.  H.  Sabin,  H.  F.  Kroyer,  C.  W.  Wetmore,  S.  Z. 
Mitchell,  A.  H.  Wiggin,  P.  E.  Bisland,  John  G.  Maronjr,  C.  F.  Kelley. 

Control  and  affiliations. — ^The  Montana  Power  Co.  and  its  subsidiary,  the 
Great  Falls  Power  Co.,  are  closely  affiliated  with  the  General  Electric  Co.  and 
its  subsidiary  holding  companies.  Three  directors  of  the  Montana  Power  Co. 
are  also  directors  of  the  Electric  Bond  &  Share  Co.,  and  one  is  a  director  of  the 
General  Electric  Co.  The  general  offices  of  the  company  and  of  the  Electric 
Bond  &  Share  Co.  are  at  71  Broadway,  New  York  City.  Six  directors  of  the 
Montana  Power  Co.  are  also  on  the  directorates  of  other  holding  companies 
referred  to  in  this  statement. 

A.  H.  Wiggin  is  also  a  director  of  the  Philadelphia  Co.,  a  subsidiary  of  the 
United  Railways  Investment  Co.;  a  director,  prior  to  the  receivership,  of  the 
Idaho  Railway  Light  &  Power  Co.;  and  is  a  member  of  the  reorganization 
committee,  and  a  voting  trustee  of  the  American  Waterworks  &  Electric  Co. 
S.  Z.  Mitchell  is  also  a  member  of  the  executive  committee  of  the  Utah  Se- 
curities Corporation,  of  the  reorganization  committee  of  the  Colorado  Power 
Co.,  a  director  of  the  Pacific  Power  &  Light  Co.,  of  two  subsidiaries  of  the 
Puget  Sound  Traction  Light  &  Power  Co.,  and  of  the  Sierra  &  San  Francisco 
Power  Co.,  which  Is  also  a  subsidiary  of  the  United  Railways  Investment  Co. 

Frederick  Strauss  Is  a  director  of  the  Portland  Railway,  Light  &  Power  Co. 
and  the  Utah  Securities  Co.  Charles  H.  Sabin,  on  the  directorate  of  the  Great 
Falls  Power  Co.,  Is  also  a  director  of  the  Southern  Idaho  Light,  Heat  &  Power 
Co.,  an  important  subsidiary  of  the  American  Waterworks  &  Electric  Co.,  and 
of  the  Idaho  Railway  Light  &  Power  Co.  The  Montana  Power  Co.  and  Its 
(Subsidiary  thus  have  directors  on  the  boards  of  eight  other  important  western 
water-power  companies,  and  In  six  cases  two  or  more  directors. 

The  affiliation  of  the  Montana  Power  Co.  with  the  Anaconda  Copper  Mining 
Co.  is  close.  John  D.  Ryan  is  president  of  the  Montana  Power  Co.,  and  owns 
about  half  the  stock  of  the  Great  Falls  Power  Co.  He  Is  also  president  'bf  the 
Amalgamated  Copper  Co.,  which  controls  the  Anaconda  Copper  Mining  Co.  by 
stock  ownership.  For  all  practical  purposes  these  Interests  may  be  regarded 
as  identical.  The  Montana  Power  Co.  controls  the  Billings  &  Eastern  Montana 
Power  Co.,  which,  while  serving  a  considerable  portion  of  eastern  Montana, 
develops  no  water  power. 

The  Missoula  Light  &  Water  Co.  is  apparently  controlled  by  W.  A.  Clark, 
who  also  controls  the  Butte  Electric  Railway.  Clark  formerly  controlled  the 
United  Missouri  Power  Co.,  but  this  Interest  in  the  power  company  was  taken 
over  by  the  Montana  Power  Co.  at  about  the  same  time  that  the  Amalgamated 
acquired  from  him  Important  copper  mines  at  Butte.  The  Butte  Electric  Rail- 
way secures  its  power  from  the  Montana  Power  Co.,  and  for  all  practical  pur- 
poses the  small  water-power  development  of  the  Anaconda  Copper  Mining  Co. 
may  be  regarded  as  a  part  of  the  Montana  Power  Co.'s  system. 
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24.  Portland  Railway,  Light  d  Power  Co. — Incorporated  in  1906  in  Oregon. 
Office:  Portland,  Oreg. 

Subsidiary  companies:  '« 

Portland  Railway,  Light  &  Power  CJo. :  ' 

Portland  Railway  Co.  (6).  --J 

Portland  General  Electric  Co.  (6). 
Oregon  Water  Power  &  Railway  Go.  (6). 
Mount  Hood  Railway  &  Power  Co.  (5). 
Yamhill  Electric  Co.  (6). 


Developed  water  {wwer. 

Power  controlled. 

Plant. 

Horse* 
power. 

OreKpn: 

Portlftnd  Railway,  Light  &  Power  Co 

Oreeon  City 

9.640 

Do 

Cazadero. . 

19,000 
333 

Do :.:;;; 

Silverton.  .  ,. 

Do :: 

River  Mill     . . 

18,150 
15,000 

Do 

Bull  Run . . . 

Total 

62,123 

The  company  has  also  under  construction  an  additional  hydroelectric  plant 
with  a  capacity  of  30,000  horsepower,  and  has  five  steam  plants  with  a  capacity 
of  32,900  horsepower,  a  total  developed  and  undeveloped  of  125,000  horsepower. 

Oi;icer«.— Franklin  T.  Griffith,  president;  F.  I.  Fuller,  M.  S.  Hopkins,  E.  W. 
Clark,  H.  L.  Clark,  vice  presidents;  G.  L.  Estabrook,  secretary  and  assistant 
treasurer;  C.  N.  Huggins,  treasurer  and  assistant  secretary;  R.  W.  Shepherd, 
assistant  secretary ;  William  Lilley,  assistant  secretary  and  assistant  treasurer ; 
F.  W.  Hild,  general  manager. 

Executive  committee. — C.  M.  Clark,  chairman;  Frederick  Strauss;  A.  C. 
Bedford ;  Ogden  MUls. 

Directors,— V.  I.  Fuller,  O.  F.  Swlgert,  F.  V.  Holman,  T.  B.  WUcox,  W.  M. 
Ladd.  J.  C.  Ainsworth,  F.  T.  Griffith,  Ogden  Mills,  Frederick  Strauss,  A.  C. 
Bedford,  C.  M.  Clark,  H.  L.  Clark. 

Control  and  affiliations.— <3t  the  12  directors  of  the  Portland  Railway  Light 
&  Power  Co.  7  are  Portland  men  and  only  1,  J.  C.  Ainsworth,  is  identi- 
fied with  other  power  companies,  he  being  also  a  director  of  the  Pacific  Power 
&  Ldght  Co.  Two  directors,  Herbert  L.  and  Clarence  M.  Clark,  and  E.  W. 
Clark,  vice  president,  are  members  of  the  firm  of  E.  W.  Clark  &  Co.,  of  Phila- 
delphia, a  banking  and  bond  house  closely  associated  with  a  number  of  the 
largest  Philadelphia  banks. 

The  influence  of  the  Electric  Bond  &  Share  Co.  Is  Indicated  by  the  fact  that 
the  three  New  York  directors  of  the  company  are  Frederick  Strauss,  A.  C. 
Bedford,  and  Ogden  Mills,  these  three  directors  and  C.  M.  Clark  forming  the 
executive  committee.  Strauss  Is  a  director  of  Electric  Bond  &  Share  Co.,  the 
Utah  Securities  Corporation,  and  the  Montana  Power  Co.  Bedford  Is  a  director 
of  Electric  Bond  &  Share  Co.,  the  Utah  Securities'  Corporation,  the  American 
Power  &  Light  Co.,  and  the  Electrical  Utilities  Cori)oratlon,  as  well  as  vice 
president  of  the  Standard  Oil  Co.  of  New  Jersey.  In  addition,  he  is  connected 
with  the  Colorado  Power  Co.,  the  Western  Power  Co.  and  its  subsidiary,  the 
Great  Western  Power  Co.  Ogden  Mills  is  not  directly  connected  with  other 
western  power  companies,  but  Is  a  director  of  the  Southern  Pacific  Co.  and  thus 
associated  with  H.  E.  Huntington.  He  Is  also  a  director  of  the  Niagara  Falls 
Power  Co.,  which  is  generally  regarded  as  controlled  by  the  General  Electric  Co. 

The  proportion  of  the  stock  of  the  Portland  Railway  Light  &  Power  Co. 
controlled  by  the  General  Electric  Co.  and  Its  subsidiary  holding  companies 
is  not  known,  but  the  importance  of  its  holding  may  be  inferred  from  the  fact 
that  three  of  the  four  members  of  the  executive  committee  are  General  Electric 
men.  This  fact  clearly  Indicates  that  the  Electric  Bond  &  Share  Co.  exercises 
a  controlling  interest  In  the  affairs  of  this  company. 

25.  Utah  Light  d  Railway  Co. — Incorporated  in  1904  in  Utah.  Office,  Salt 
Lake  City,  Utah.    The  Oregon  Short  Line  Railroad  owns  95  per  cent  of  the 


82440—15- 


-46 


704 


APPBKBIX. 


common  and  99  per  cent  of  the  preferred  stock.     The  Oregon  Short  Line  is 
controlled  by  the  Union  Pacific  Railroad  CJo.  by  stock  ownership. 
Subsidiary  companies: 

Utah  Light  &  Railway  CJo. 

Utah  Light  &  Power  Co.  (d). 

Utah  Power  Co.   (d). 

Consolidated  Railway  &  Power  Co.  (d). 

Salt  Lake  Public  Service  Co.     (d). 


Developed  water  power. 

Power  oontrolled. 

Plant. 

HOTM' 

power. 

Utah: 

Utah  Light  &  RaOway  Go 

Rtairs 

9,100 
4,000 
4,000 

3,aoo 

Do 

Granite 

Do 

Pioneer 

Do 

Devils  Gate 

• 

Total 

13,400 

The  company  also  has  steam  plants  with  a  capacity  of  13,000  horsepower, 
giving  a  total  power  capacity  of  26.410  horsepower.  The  company  is  a  large 
purchaser  of  power  from  the  Utah  Power  &  Light  Co. 

Officers  and  directors,  Utah  Light  d  Railway  Co. — Officers:  W.  H.  Bancroft 
president;  P.  L.  Williams,  first  vice  president;  W.  S.  McComick,  second  vice 
president;  G.  S.  Gannett,  treasurer;  F.  H.  Knickerbocker,  secretary;  J.  S. 
Wells,  general  manager;  Will  Browne,  auditor;  George  H.  Robison,  purcliasing 
agent.  Directors:  W.  H.  Bancroft,  P.  L.  Williams,  W.  S.  McComick,  L.  S. 
Hills,  T.  G.  Webber,  Will  Browne,  D.  E.  Burley,  W.  W.  Riter,  H.  M.  Wells. 

Officers  and  directors^  Union  Pacific  Railroad  Co.— Officers :  Robert  S.  Lovett, 
chairman  executive  committee;  A.  L.  Mohler,  president;  O.  B.  Seger,  vice 
president  nnd  comptroller;  Charles  Ware,  vice  president  and  general  manager; 
J.  A.  Munroe,  vice  president  in  charge  of  traffic;  W.  V.  S.  Thome,  director  of 
purchases;  Alex.  Millar,  secretary;  F.  V.  S.  Crosby,  treasurer;  Thomas  Price, 
assistant  secretary;  N.  H.  Loomis,  general  solicit#r;  W.  H.  Sanford,  assistant 
treasurer;  George  C.  Smith,  purchasing  agent;  E.  H.  Wood,  freight  traffic 
manager;  Gerrlt  Fort,  passenger  traffic  manager;  H.  J.  Stirling,  auditor.  Bx- 
ecutive  committee:  Robert  S.  Lovett,  chairman;  Mortimer  L.  Schiff.  Marvin 
Hughitt,  Frank  A.  Vanderlip,  William  Rockefeller,  Otto  H.  Kahn.  Directors: 
Robert  W.  Goelet,  Robert,  S.  Lovett,  Charles  A.  Peabody,  William  G.  Rocke- 
feller, Frank  A.  Vanderlip,  W.  V.  S.  Thome,  William  Rockefeller,  Frank  Trum- 
bull, William  A.  Harriman,  A.  J.  Earling,  Manin  Hughitt,  Oliver  Ames,  Otto  H. 
Kahn,  Mortimer  L.  Schiff,  Jospeh  F.  Smith. 

Control  and  afffiliations. — ^As  above  indicated,  the  Utah  Light  &  Railway  Co. 
is  practically  owned  by  the  Oregon  Short  Line  Railroad,  a  subsidiary  of 
the  Union  Pacific  Railroad  Co.  Its  only  direct  affiliation  with  other  western 
power  companies  is  through  the  presence  of  W.  S.  McComick,  of  McCornick  & 
Co.,  bankers,  Salt  I^ake  City,  on  Its  directorate  and  on  that  of  the  Utah  Power  & 
Light  Co. 

Oliver  Ames,  a  director  of  the  Union  Pacific  Railroad  Co.  and  of  the  Oregon 
Short  Line,  is  also  a  director  of  the  General  Electric  Co.  and  of  the  ESelectric 
Corporation.  Samuel  Carr,  of  the  Oregon  Short  Line,  is  a  director  of  the 
United  Electric  Securities  Corporation. 

The  transmission  lines  of  the  Utah  Light  &  Railway  Co.  are  physically  con- 
nected with  those  of  the  Utah  Power  &  Light  Co.,  and  the  interests  involved 
have  a  complete  working  agreement  in  the  territory  served.  The  two  holding 
companies,  the  General  Electric  Co.  and  the  Union  Pacific  Railroad  Co.,  have, 
as  above  stated,  one  director  in  conunon. 

How  closely  the  General  Electric  Co.  may  be  related  to  the  Union  Pacific 
through  the  Standard  Oil  Co.,  need  not  be  analyzed  in  this  connection.  It  may, 
however,  be  noted  that  A.  C.  Bedford,  of  the  Standard  Oil  Co.,  of  New 
Jersey,  is  a  director  of  the  Electric  Bond  &  Share  Co.,  and  that  William  Rocke- 
feller is  a  director  of  the  Union  Pacific  Railroad.  The  connection  between  these 
large  interests  passes  out  of  the  public-utilities  field. 
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26.  Oreat  Northern  Railtcay  Co. — Incorporated  under  present  title  in  Minne- 
sota in  1889.  General  office,  St.  Paul,  Minn.  New  York  office,  32  Nassau 
Street 

8uJ}8idiary  compnnien, — ^The  only  subsidiary  company  of  the  Great  Northern 
engaged  in  water-power  development  is  its  Spokane  &  Inland  Empire  Railroad. 
On  June  dO,  1912,  the  Great  Northern  owned  $3,465,250  common  and  $1,083,350 
preferred  stock  of  this  company.  It  also  owns  $500,000  stock  of  the  Chelan 
Eaectric  Co.,  which  owns  a  power  site  on  the  Chelan  River. 


Power  oootroQed. 


WafihingtoD: 

Oreat  Northern  Ry.Co 

Do 

Spokane  &  Inland  Empire  R.  R. 


Total. 


Developed  water  power. 


Clealum 

Wenatchee  River. 
Nine  Mile 


260 

8,000 

22,000 


80,250 


The  undeveloped  water  power  of  Chelan  River  controlled  by  the  Great 
Northern  has  been  estimated  at  80,000  horsepower,  a  total  of  110,000  horse- 
power controlled  by  the  Great  Northern  interests 

Olftcers  of  Great  Northern  RaUtoay  Co. — Officers:  Louis  W.  Hill,  chairman 
of  board;  C.  R.  Gray,  president;  L.  C.  Gilman,  assistant  to  president;  R.  A« 
Jackson,  vice  president  and  general  counsel;  ^.  I.  Farrington,  vice  president; 
E.  T.  Nichols,  vice  president  and  treasurer;  W.  P.  Kemey,  vice  president; 
J.  M.  Gruber,  vice  president;  L.  E.  Katzenbach,  secretary.  Directors:  James 
J.  Hill,  Louis  W.  Hill,  Frederick  Weyerhaeuser,  Carl  R.  Gray,  William  B.  Dean, 
Richard  A.  Jackson,  Samuel  Thome,  Edward  T.  Nichols,  William  H.  Dunwoody. 

Officers  of  Spokane  d  Inland  Empire  Railroad  Co.— -Officers :  J.  H.  Young, 
president;  C.  A.  Coolidge,  first  vice  president  and  general  manager;  Waldo  G. 
Paine,  second  vice  president  and  traffic  manager;  W.  G.  Davidson,  secretary 
and  treasurer;  H.  B.  Ferris,  comptroller;  R.  C.  Bowdlsh,  superintendent  Inland 
and  Coeur  d'Alene  divisions;  F.  C.  Farr,  superintendent  traction  division; 
O.  L.  Bankson,  purchasing  agent;  R.  Budd,  chief  engineer.  Directors:  J.  H. 
Young,  F.  V.  Brown,  G.  T.  Reid,  P.  B.  Grinnell,  W  G.  Graves,  Aaron  Kuhn, 
C.  A.  Coolidge. 

Cofitrol  and  affiliations. — The  interest  of  the  Great  Northern  In  water  power 
is  apparently  solely  from  the  traction  standpoint  and  the  company  and  Its  sub- 
sidiaries are  apparently  not  allied  with  public-service  corporations  serving  the 
communities  along  the  Great  Northern  lines.  The  Chelan  site  is  said  to  be 
held  for  the  ultimate  electrification  of  its  lines.  The  Electrical  Review  and 
Western  Electrician  of  April  12,  1913,  reports  as  follows : 

"Wenatchee,  Wash. — R.  Herzog,  chief  hydraulic  engineer  of  the  Great 
Northern  Railroad,  is  authority  for  the  statement  that  within  three  weeks 
actual  construction  will  begin  on  the  Chelan  River  power  site,  a  $7,000,000 
project.  The  plant  when  completed  will  develop  between  80,000  and  100,000 
horsepower,  which  will  be  sufficient  to  electrify  the  upriver  branch  of  the 
Great  Northern  and  its  main  line  east  of  the  Cascade  Mountains  to  Spokane. 
The  Chelan  Electric  Co.  is  the  ostensible  owner  of  the  project,  but  this  Is 
merely  a  subsidiary  company  of  the  Great  Northern." 

27.  Northwestern  Electric  Co. — Incorporated  in  1911  in  Washington.  Main 
office,  San  Fraud sco,  Cal. 

The  Northwestern  Electric  Co.  has  constructed  a  hydroelectric  plant  of  about 
20,000  horsepower  capacity  on  White  Salmon  River,  Wash.,  and  a  steam  plant 
of  about  10,000  horsepower  capacity  at  Portland,  Oreg.,  is  under  construction. 
Undeveloped  power  sites  of  large  capacity  on  White  Salmon  and  Lewis  Rivers, 
Wash.,  are  controlled  in  whole  or  In  part  by  the  company. 

Herbert  and  Mortimer  Fleishhacker,  William  H.  Crocker,  and  Antoine  Borel, 
of  San  Francisco,  were  incorporators  of  the  company.  Mortimer  Fleishhacker 
is  Its  president,  and  Herbert  Fleishhacker  its  vice  president.  The  two  Fleish- 
hackers  and  R.  E.  Wallace  are  the  trustees;  B.  C.  Condlt  Is  manager. 

The  Northwestern  Electric  Co.  is  evidently  controlled  by  the  Fleishhacker 
Interests,   and   through   the  Fleishhackers,   William   H.   Crocker,   and   R.   B 
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Wallace,  affiliations  with  the  Pacific  Gas  &  Electric  Co.,  the  Western  Power  Co^ 
and  Central  California  Traction  Co.,  of  California,  are  evidenced^  William  H. 
Crocker  is  also  a  director  of  the  Equitable  Trust  Co.,  of  New  York.  The  Fleish- 
hackers  have  promoted  several  power  projects  In  California,  and  from  a  review 
of  the  history  of  these  projects  it  appears  likely  that  the  Northwestern  Electric 
Co.,  which  is  now  apparently  a  competitor  of  the  Portland  Railway  Light  & 
Power  Co.,  in  the  Portland  market,  will  within  a  comparatively  short  time 
become  closely  affiliated  with  that  company  or  with  the  Stone  &  Webster  com- 
panies, of  the  Puget  Sound  district.  The  plant  of  the  company  on  White  Salmon 
Blver  was  constructed  by  Stone  &  Webster. 

28.  Beaver  River  Power   Co. — Incorporated   in   1908   in   Colorado.     Office, 
Beaver,  Utah. 

Subsidiary  companies: 

Beaver  River  Power  Co. 

Annie  Laurie  Mining  Co.  (d). 
Salt  Lake  Power  &  Milling  Co.  (d). 
Gunnison  Valley  Power  Co.  (d). 
Idaho  Power  &  Light  Co.  (a). 


Water  power  developed. 

Power  controlled. 

Plant. 

Hone- 
power. 

Utah: 

Beaver  River  Power  Co 

Beaver 

m 

Do 

Ff«br!pwflr 

350 

Do 

Salfna 

» 

Do 

MftTit* 

475 

Idaho: 

Idaho  Power  A  JAsht  Co 

Mftllld  niYW 

7,500 

• 

Total 

0,210 

Officers  and  directors. — ^L.  L.  Nunn,  president ;  L.  B.  Fuller,  vice  president  and 
general  manager;  S.  A.  Bailey,  secretary;  W.  L.  Biersuch,  treasurer;  A.  D. 
Smith,  purchasing  agent ;  A.  B.  Blaiuey,  superintendent.  Directors :  L.  L.  Ntmn. 
E.  P.  Bacon,  L.  B.  Fuller,  W.  L.  Biersach,  A.  D.  Smith,  W.  C.  Gates,  S.  A. 
Bailey. 

Control  and  afflHations. — The  Beaver  River  Power  Co.  wns  originally  Incor- 
porated by  interests  closely  allied  to  the  Telluride  Power  Co.  As  a  result  of  a 
change  in  the  management  of  the  Telluride  Power  Co.  and  its  incori)oraitiou  in 
the  Utah  Power  &  Light  Co.,  Nunn  and  associates  were  ousted  from  the  man- 
agement of  the  important  water-power  properties  iu  Utah.  They,  however,  re- 
tained control  of  the  Reaver  River  Power  Co.  and  its  subsidiary,  the  Idaho 
Power  &  Light  Co.  The  latter  company  transmits  power  into  the  city  of  Boise 
in  competition  with  the  Idaho  Railway.  I^lght  &  Power  Co.  and  the  Idaho- 
Oregon  Power  Co.  As  Is  notc<i  in  the  discussion  of  these  companies,  an  option 
has  been  secured  upon  the  Malad  River  plant,  and  it  is  possible  that  this  plant 
may  be  ineori)orated  in  the  system  of  the  Idaho  Railway,  Light  &  l*ower  Co. 
The  Utah  plants  of  the  Beaver  River  Power  Co.  are  all  unimix)rtant  and  supply 
small  isolated  communities. 

Municipal  and  Government  plants. — The  power  developed  by  municiimlities  is 
largely  the  output  of  two  plants,  that  of  the  city  of  Tacoma,  capacity  32,000 
horsepower,  and  of  Seattle,  capacity  20,800  horsepower.  Five  towns  In  Utah 
have  plants  with  a  total  capacity  of  3,700  horsepower. 

The  city  of  TiOS  Angeles  has  in  operation  three  small  plants,  with  a  capacity 
of  3,000  horsepower,  and  has  voted  a  large  bond  issue  for  the  development  of 
power  in  connection  with  the  aqueduct.  The  city  of  Idaho  Falls  has  a  plant 
on  the  Snake  River,  which  is  reported  to  have  a  capacity  of  8,200  horsepower. 

The  Reclamation  Service  acts  as  a  public  utility  in  connection  with  the  power 
developed  at  the  Minidoka  Dam,  capacity  of  plant  10,000  horsepower.  The  sur- 
plus power  developed  at  the  Boise  dam  and  that  developed  at  the  Roosevelt 
Dam  is  sold  to  private  distributing  companies,  and  is  so  indicated  in  the  pre- 
vious statements.  The  Spanish  Fork,  Utah,  plant  is  understood  to  be  at  the 
present  time  used  entirely  to  supply  power  for  construction  purposes. 

The  following  table  summarizes  the  statements  of  developed  water  power 
given  above.    The  totals  given  are  in  practically  every  instance  somewhat  larger 
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thaD  the  recently  published  census  figures  and  indicate  an  increase  in  develop- 
ment in  the  last  two  years.  While  absolute  accuracy  has  not  been  attempted, 
it  Is  believed  that  the  items  given  present  a  close  estimate  of  the  developed 
water  power  in  the  Western  States  at  the  present  t}me. 


Distribution  of  developed  water  power  in  the  Western  States, 


No. 

Company. 

Arizona. 

CaU- 
fomia. 

Colorado. 

Idaho. 

Montana, 

1 

Puget  Sound  Traction,  Light  &  Power  CJo 

2 

Sierra  Padflc  Electric  Co 

2,000 

3 

Utah  Power  &  Light  Co 

29,625 

23,150 

4 

Pacific  Power  &  Light  Co 

5 

Arizona  Power  Co 

"'9,666' 
4,500 

6 

Padflc  Gas  &  Electric  Co.  (Phoenix) 

7 

Colorado  Power  Co 

42,250 
2,400 
2,040 

8 

Standard  QasA  Electric  Co 

6,000 

3,300 

9 

Summit  County  Power  Co 

10 

Sierra  &  San  Francisco  Power  Co 

49,500 

50,060 

4,120 

122,890 

55,100 

137^280 

9,850 

37,780 

33,700 

11 

Northern  California  Power  Co ^ 

12 

California- Oregon  Power  Co 

13 

Padflc  Gas  &  Electric  Co 

14 

Western  Power  Co 

15 

Padflc  Light  &  Power  Co 

- 

16 

Mt.  Whitney  Power  &  Electric  Co 

17 

Southern  California  Edison  Co 

18 

Nevada-Caiifornia  Power  Co 

19 

Colorado  Springs  Light,  Heat  &  Power  Co 

8,000 

20 

Idaho  Railway  Light  &  Power  Co 

19,375 
16,440 
15,000 

21 

Am«ican  Waterworks  &  ElecMc  Co 

22 

Washington  Water  Power  Co 

23 

Montana  Power  Co 

189,500 

24 

Portland  Railway  Light  &  Power  Co 

25 

Utah  Light  &  Railway  Co . .'. . . .V.V.'.'. V.\\\ 

26 

Great  Northern  Railway  Co 

27 

Northwestern  Electric  Co 

28 

Beaver  River  Power  Co 

7,500 
18,200 

Mtmldpal  and  Government  plants 

8,000 

hidustfial  plants .* 

10,731 
4,572 

If  nopll^neons  smnll  plants 

20,394 

7,603 

1,684 

Total 

13,500 

531,674 

99,618 

107,268 

194,484 

No. 


1 
2 
3 
4 

5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 


Company. 


Puget  Sound  Traction,  Light  die  Power  Co. 

Sierra  Padflc  Electric  Co 

Utah  Power  d^  Light  Co 

Pacific  Power  &  Light  Go 

Arizona  Power  Co 

Pacific  Gas  &  Electric  Co.  (Phoenix) 

Colorado  Power  Co 

Standard  Gas  &  Electric  Co 

Summit  County  Power  Co 

Sierra  A  San  Francisco  Power  Co 

Northern  California  Power  Co 

Galifomla-Oregon  Power  Co 

Padflc  Gas  <b  Electric  Co 

Western  Power  Co 

Padflc  Light  &  Power  Co 

Mt.  Whitney  Power  &  Electric  Co 

Southern  California  Edison  Co 

NevadarCallfomia  Power  Co 

Cdorado  Springs  Light,  Heat  &  Power  Co. 

Idaho  Railway  Light  &  Power  Co 

American  Waterworics  &  Electric  Co 

Washington  Water  Power  Co 

Montana  Power  Co 

Portland  Railway  Light  &  Power  Co 

Utah  Light  &  RaO  way  Co 

Great  Northern  Railway  Co 

Northwestern  Electric  Co 

Beaver  River  Power  Co 

Munldpal  and  Government  plants 

Industrial  plants 

Mlsoellaneons  small  plants 


Total. 


Nevada. 


9,590 


500 
10,090 


Oregon. 


7,630 


11,605 


02,123 


140 

"8,'266" 

89,758 


Utah. 


60,076 


13,400 


1,710 

5,800 

1,030 

%335 

84,351 


Wash- 
ington. 


100,200 


15,940 


141,800 


30,250 
20,000 


58,260 

6,530 

21,260 

394,240 


Total. 


100,200 
11,590 

112,851 

23,670 

9,000 

4,500 

42,260 

11,700 

2,040 

49,500 

50,060 

15,726 

122,890 
56,100 

137,280 
9,860 
37,780 
83,700 
8,000 
19,376 
16,440 

150,800 

189,500 
62,123 
13,400 
30,250 
20,000 
9,210 
85,400 
18,291 
66,008 

1,524,983 
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Eastern  banking  affiliations. — No  attempt  has  been  made  to  work  out  Id 
detaiJ  the  banking  connections  and  affiliations  of  power  companies.  It  has 
been  noted,  however,  that  the  Ck)mmercial,  Girard,  and  Fidelity  trust  companies 
of  Philadelphia,  the  Bankers,  Guaranty,  Columbia-Knickerbocker,  Equitable, 
Kew  York  and  United  States  trust  companies  of  New  York,  and  the  Old  Col- 
ony, American,  State  Street,  Bay  State,  and  Commonwealth  trust  companies 
of  Boston,  have  on  their  directorates  men  prominent  in  the  operating  and  hold- 
ing companies  of  the  power  field  and  also  act  as  transfer  agents  or  registrars 
of  electric  power  companies.  Such  affiliations  are  most  noteworthy  in  the 
case  of  the  Old  Colony  Trust  Co.  of  Boston  and  the  Guaranty  Trust  Co.  of 
New  York,  both  of  which  show  strong  community  of  interest  with  General 
Electric  interests. 

The  Old  Colony  Trust  Co.  is  transfer  agent  or  registrar  for  seven  of  the 
holding  companies  discussed  in  connection  with  this  statement  and  the  Guar- 
anty Trust  Co.  serves  in  like  capacity  for  the  same  number. 

It  is  interesting  to  note  that  William  H.  Crocker  and  Henry  E.  Huntington, 
both  wealthy  Californians  heavily  interested  in  laud,  power,  and  railroad 
Interests  of  that  State,  are  associated  together  on  the  directorate  of  the  Equi- 
table Trust  Co.  of  New  York. 

The  following  table  shows  the  directors  of  the  Old  Colony  Trust  Co.  and 
Guaranty  Trust  Co.,  who  are  also  directors  of  the  General  Electric  Co.  or  its 
subsidiaries,  of  western  operating  companies  dominated  by  General  Electric 
influence,  or  of  holding  companies  that  are  not  direct  subsidiaries  of  the  Gen- 
eral Electric  Co.  The  fact  that  14  directors  of  the  Old  Colony  Trust  Co.  are 
also  directors  of  the  General  Electric  Co.  and  companies  dominated  by  it  is 
interesting  and  significant  Two  members  of  the  firm  of  Stone  &  Webster  are 
also  directors  of  Old  Colony  Trust  Co.,  and  others  of  the  firm  are  associated 
with  Old  Colony  Trust  Co.  and  General  Electric  Co.  interests  in  other  Boston 
banks,  as  well  as  in  numerous  developed  power  projects. 

Affiliations  in  the  power  business  of  directors  of  Old  Colony  Trust  Co.  and  Guar- 
anty Trust  Co. 


Abbott,  Gordon.., 
Adams,  C.  F.,  2d.. 

Ames,  F.  L 

Ames,  Oliver 

Allen,  C.H 

Appel,  D.  F 

Ayer.C.  F 

Bartlett,  Johns... 

Carr.  Samuel 

Oardner,  Geo.  P... 

Hart,F.R 

HemphilL  A.  J.... 

Herrlck,  K.  F 

Lane,  wm.  C 

Paine,  R.T.,  2d... 

Sabin.C.  H 

Stockton,  Philip... 

Stone,  C.  A 

Wadsworth,  Eliot. 

Bjran,  JohnD 

Lane,  Gardiner  M . 


Guaranty 

Trustee. 

of  New 

York. 


Old  Col 

ony  Trust 

Co.  of 

Boston. 


V 


• 


General 
Electric 
Co.  and 
subsidia- 
ries. 


Holding 
compa- 
nies not 
direct 
subsidia- 
ries of 
General 
Electric 
Co. 


Western 
operating 
compa- 
nies aom- 
instedby 
GeDcnl 
Electric 
Co.  in- 
fluence. 


* 
* 


* 


* 
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SAIT    FRANCISCO    AND    LOS    ANGELES    BANKINQ    AFFILIATIONS    OF    POWEB    COMPANIES 

OPEBATINO  IN   CALIFOBNIA* 

The  following  table  shows  the  directors  ot  power  and  lighting  comimniea 
operating  in  California  and  the  banks  of  which  they  are  officers  or  directors 

The  subsequent  list  shows  the  names  of  the  power  and  lighting  companies 
and  eastern  banking  houses  of  which  each  director  listed  in  the  table  is  a 
director. 

The  table  and  list  are  of  Interest  in  showing  that  each  of  several  power 
companies  exercises  an  apparently  controlling  interest  in  one  or  more  of  the 
banks.    The  following  associations  of  power  company  directors  ar^  of  Interest: 

1.  On  the  Anglo  and  London-Paris  National  Bank,  of  San  Francisco,  and  the 
Anglo-Gallfomia  Trust  Co.,  on  the  directorates  of  both  of  which  Western  Power 
Ck>.  Interests  are  strongly  r^resented,  there  are  found  associated  tojrether 
directors  of  the  Western  Power  Co.,  Northwestern  Electric  Co.,  Western  States 
Gas  &  Electric  Co.,  Sierra  &  San  Francisco  Power  Co.,  and  Southern  California 
E3di8on  Co. 

2.  On  the  directorate  of  the  Mercantile  National  Bank*  of  San  Francisco,  and 
the  Mercantile  Trust  Co.,  of  San  Francisco,  there  are  associated  together  direc- 
tors of  the  following  interests:  Pacific  Gas  &  Electric  Co.,  California-Oregon 
Power  Co.,  Portland  Railway,  Light  &  Power  Co.,  together  with  New  York  banks 
and  eastern  power  companies. 

3.  Directors  of  the  Pacific  Gas  &  Electric  Co.  and  the  Pacific  Lighting  Cor- 
poration are  also  directors  of  the  Savings  Union  Bank  &  Trust  Co. 

4.  Directors  of  the  Western  Stj^tes  Gas  &  Electric  Co.  and  the  Northern 
California  Power  Co.,  Consolidateo,  are  also  directors  of  the  Seaboard  National 
Bank. 

5.  Directors  of  the  Pacific  Lighting  Corporation,  the  Pacific  Electric  Railway 
CyO.,  and  the  California-Oregon  Power  Co.  are  also  directors  of  the  Union  Trust 
Ck>.,  of  San  Francisco,  the  directors  of  the  Pacific  Electric  Railway  and  Cali- 
fornia-Oregon Power  Co.  also  being  directors  of  the  Wells  Fargo  Nevada 
National  Bank,  of  San  Francisco. 

6.  Directors  of  the  Pacific  Lighting  Corporation  and  the  Pacific  Light  & 
Power  Corporation  are  associated  together  on  the  Citizens'  National  Bank,  of 
Los  Angeles. 

Power  and  lighting  and  eastern  hanking  affiliations  of  directors  of  San  Francisco 

and  Los  Angeles  hanks. 
John  A.  Britton: 

California  Gas  &  Electric  Corporation  (Pacific  Gas  &  Electric  Co.). 

Pacific  Gas  &  Electric  Co. 

San  Francisco  Gas  &  Electric  Co.  (Pacific  Gas  &  Electric  Co.). 
Herbert  Fleishhacker : 

American  River  Electric  Co.  (Western  States  Gas  &  Electric  Co.). 

Central  California  Traction  CJo. 

Great  Western  Power  Co.  (Western  Power  Co.). 

Northwestern  Electric  Co. 
Mortimer  Fleishhacker: 

Calif omia  Electric  Generating  Co.  (Western  Power  Co.). 

Central  California  Traction  Co. 

City  Electric  (3o.  (Western  Power  CJo.). 

Great  Western  Power  Co.  (Western  Power  Co.). 

Northwestern  Electric  Ck). 
Washington  Dodge: 

California  Electric  Generating  Co.  (Western  Power  Co.). 

Great  Western  Power  Co.  (Western  Power  Co.). 
Jesse  W.  Lilienthal : 

Sierra  &  San  Francisco  Power  Co.  (United  Railways  Investment  Co.). 
J.  J.  Mack: 

City  Electric  Co.  (Western  Power  Ck).). 
George  I.  Cochran,  Los  Angeles: 

Southern  California  Edison  Co. 

Union  Trust  Co.  (Los  Angeles). 
Mark  L.  Gerstle: 

City  Electric  Co.  (Western  Power  CJo.).  ] 
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Charles  F.  Leege: 

Central  California  Gas.  Co. 
B.  R.  Lilienthal : 

Northern  Electric  Railway  Co. 

West  Sacramento  Electric  Co. 
Frank  B.  Anderson: 

California  Gas  &  Electric  Corporation  (Pacific  Gas  &  Electric  Co.). 
Pacific  Gas  &  Electric  Co. 

Sah  Francisco  Gas  &  Electric  Co.  (Pacific  Gas  &  Electric  Co.). 
William  H.  Crocker: 

Equitable  Trust  Co.,  New  York. 

Pacific  Gas  &  Electric  Co. 
P.  G.  Drum: 

California  Gas  &  Electric  Corporation  (Pacific  Gas  &  Electric  Co.). 
Pacific  Gas  &  Electric  Co. 

San  Francisco  Gas  &  Electric  Co.  (Padflc  Gas  &  Electric  Co.). 
George  W.  Scott: 

Snow  Mountain  Water  &  Power  Co. 
J.  A.  Donohue: 

California -Oregon  Power  Co. 
Joseph  D.  Grant: 

California-Oregon  Power  Co. 

Coast  Counties  Gas  &  Electric  CJo.  (Pacific  Gas  &  Electric  Co.). 
W.  F.  Detert: 

Economic  Gas  Co.  (Los  Angeles).         , 
John  D.  McKee: 

California-Oregon  Power  Co. 
Ogden  Mills,  15  Broad  Street,  New  York : 

Bank  of  New  York. 

Farmers'  Loan  &  Trust  Co.,  New  York. 

German  Savings  Bank,  New  York. 

Metropolitan  Trust  Co. 

Niagara  Falls  Power  Co. 

Portland  Railway,  Light  &  Power  Co. 

Southern  Pacific  Co. 

United  States  Trust  Co.,  New  York. 
Charles  Holbrook: 

Pacific  Lighting  Corporation. 
John  S.  Drum: 

California  Gas  &  Electric  Corporation  (Pacific  Gas  &  Electric  C5o.). 

Pacific  Gas  &  Electric  Co. 

San  Francisco  Gas  &  Electric  Co.  (Pacific  Gas  &  Electric  Co.). 
0.  O.  G.  Miller: 

Los  Angeles  Gas  &  Electric  Ck)rporation  (Pacific  Lighting  Corporation) 

Pacific  Gas  &  Electric  O). 

Pacific  Lighting  Corporation. 
A.  S.  Carman: 

Northern  California  Power  Co.,  (}on8olidated. 
Allen  L.  Chlckerlng : 

American  River  Electric  Co.  (Western  States  Gas  &  Electric  Co.). 

Western  States  Gas  &  Electric  Ck). 
William  F.  Herrin: 

Fresno  Traction  Co. 

Jj09  Angeles  Interurban  Railway. 

Pacific  Electric  Railway  Co. 

Southern  Pacific  Railroad  CJo. 

Stockton  Electric  Railroad. 

Vlsalia  Electric  Railroad. 
J.  Henry  Meyer: 

California-Oregon  Power  Co. 
F.  W.  Van  Sicklen: 

Pacific  Lighting  Corporation. 
Albert  Outcher: 

City  Railway  Co.  of  J  job  Angeles. 

Ix)s  Angeles  Railway  Corporation. 

Pacific  TJght  &  Power  CJorporatlon. 
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W.  G.  Kerchoff: 

CkHiliQga  Water  &  Electric  Go.  (San  Joaquin  Light  ft  Power  Corporation). 

Midway  6a&  Go. 

San  Joaquin  Light  ft  Power  Corporation. 

Southern  California  Gas  Go. 
Ben  R.  Meyer: 

Coallnga  Water  ft  Blectric  Co.  (San  Joaquin  Light  ft  Power  Corporation). 

Midland  Counties  Gas  ft  Electric  Co. 
J.  C.  Drake: 

Southern  California  Edison  C!o. 
John  B.  Miller: 

Santa  Barbara  Gas  ft  Electric  Co.  (Southern  California  Edison  Co.). 

Southern  California  Edison  Co. 
William  R.  Staats: 

Southern  California  Edison  Co. 
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CONTROL  OF  DETELOPED  WATEB  POWER. 

On  the  basis  of  the  facts  which  have  been  presented,  it  becomes  apparent 
that  in  the  Western  States  the  General  Electric  Ck).  through  its  subsidiaries 
dominates  the  water>power  situation. 

Of  the  28  operating  companies  discussed,  the  Utah  Power  &  light  Ck).  and 
the  Pacific  Power  &  Light  Co.  are  direct  subsidiaries.  The  Ck)lorado  Power  Co., 
the  Arizona  Power  Ck>.,  and  the  Pacific  Gas  &  Electric  Co.  are  so  closely  allied 
that  they  may  be  regarded  as  essentially  subsidiary  companies,  although  the 
precise  relationship  has  not  been  made  public. 

Somewhat  less  closely  connected  but  still  dominated  by  the  General  EHectric 
Co.  are  the  following :  Sierra  &  San  Francisco  Power  Co. ;  Western  Power  Co. ; 
Colorado  Springs  Light,  Heat  &  Power  Co. ;  Idaho  Railway,  Light  &  Power  Co. ; 
American  Waterworks  &  Electric  Co. ;  Montana  Power  Co. ;  and  Portland  Rail- 
way, Light  A  Power  Co. 

Through  interlocking  directorates,  both  of  holding  and  operating  companies, 
the  General  Electric  Co.  is  allied  with  the  Puget  Sound  Traction,  Light  & 
Power  Co.;  Sierra  Pacific  Electric  Co.;  the  Pacific  Gas  &  Electric  Co.;  the 
Standard  Gas  &  Electric  Co. ;  and  Summit  County  Power  Co. 

Any  afQliation  with  the  Huntington  Interests  in  California,  comprising  the 
Pacific  Power  &  Light  Co.,  the  Los  Angeles  Gas  &  Kleotric  Co.,  and  probably 
the  Southern  California  Edison  Co.,  seems  to  be  through  Mr.  Huntington's 
New  York  banking  Interests  In  a  similar  way  any  connection  between  the 
General  Electric  Co.  and  the  Washington  Water  Power  Co.  is  apparently 
throng  banks  with  which  its  New  York  directors  are  connected.  The  other 
companies  discussed,  the  Northern  California  Power  Co.,  the  California-Oregon 
Power  Co.,  the  Mount  Whitney  Power  &  Electric  Co.,  the  Nevada-California 
Power  Co.,  the  Northwestern  Electric  Co.,  and  the  Beaver  River  Power  Co., 
are  apparently  independent  of  the  large  financial  interests  allied  to  the  General 
Electric  Co.    These  relationships  may  be  summarized  as  follows: 

Classification  of  western  toater-power,  holdings. 

Subsidiaries  of  General  Electric  Co.: 

(3)  Utah  Power  &  Light  Co 112,851 

(4)  Pacific  Power  &  Light  Co 23,570 


Companies  in  a  subsidiary  relation  to  the  General  Electric  Co. : 

(6)  Arizona  Power  Co ^9,000 

(6)  Pacific  Gas  &  Electric  Co.  of  Phoenix 4,500 

(7)  Colorado  Power  Co 42,260 

Companies  in  which  there  is  a  preponderant  General  Electric  in- 
fluence : 

(10)  Sierra  &  San  Francisco  Power  Co 49, 500 

(14)  Western  Power  Co 55,100 

(19)  Colorado  Springs  Light,  Heat  &  Power  Co 8,000 

(20)  Idaho  Railway,  Light  &  Power  Co 19, 375 

(21)  American  Waterworks  &  Electric  Co 16,440 

(23)  Montana  Power  Co ^ 189,500 

(24)  Portland  Railway,  Light  &  Power  Ck) 62, 123 

Ck>mpanies  associated  with  the  General  Electric  Co.  through  inter- 
locking directors: 
'(1)  Stone  &  Webster  interests — 

(1)  Puget  Sound  Traction,  Light  &  Power  Co 100, 200 

(2)  Sierra  Pacific  Electric  Co 11,590 

(8)  Byllesby  interests — 

(8)  Standard  Gas  &  Electric  Co 11, 700 

(9)  Doherty  interests:  Summit  County  Power  Ck) 2,040 

(13)  Pacific  Gas  &  Electric  Co 122,890 


136, 421 


55,750 


400,038 


248,420 
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Companies  apparently   associated  with   General   Electric  Co.   only 
through  banking  affiliations : 
Huntington  interests — 

(15)  Pacific  Light  &  Power  Co 137,280 

(17)  Southern  California  Edison  Co 37,780 

175, 060 

(22)  Washington  Water  Power  Co 156.800 

(25)  Utah  Light  &  Railway  Co 13, 400 

(26)  Great  Northern  Railway  Co 30, 250 

375, 510 

Other  companies  described: 

(11)  Northern  California  Power  CJo 50,060 

(12)  CJalifornla-Oregon  Power  Co 15, 725 

(16)  Mount  Whitney  Power  &  Electric  Co 9,850 

(18)  Nevada-California  Power  Ck) 33,  700 

(27)  Northwestern  Electric  O) 20,000 

(28)  Beaver  River  Power  (3o 9,210 

138,545 

Municipal  and  Government  plants 85,400 

Industrial  plants 18, 291 

Miscellaneous  small  plants 66, 608 

Total  developed  water  power 1,524,983 

The  relationships  heretofore  brought  out  make  it  reasonable  to  assume  that 
the  operating  companies  of  the  first  three  classes  are  General  Electric  compa- 
nies, and  that  the  companies  of  the  fourth  class  are  so  closely  associated  with 
General  EHectric  that  there  is  no  conflict  in  interests  The  developed  water 
power  controlled  by  these  companies  and  their  subsidiaries  totals  840,629  horse- 
power, which  comprises  about  60  per  cent  of  the  power  developed  by  private 
corporations. 

It  is,  however,  also  of  great  importance  to  note  that  the  companies  of  the 
fourth  and  fifth  classes  occupy  territory  adjacent  to  or  together  with  Creneral 
Electric  companies  without  any  difficulties  because  of  distribution  of  territory 
or  power  output.  In  fact,  of  the  28  companies  listed,  there  are  only  two  cases 
of  piracy,  the  Northwestern  Electric,  in  Portland,  and  the  Beaver  River,  in 
Boise. 

These  harmonious  relations  are  to  an  important  extent  due  to  affiliation  of 
interests  which  a're  expressed  in  units  of  greater  magnitude  than  have  been 
analyzed  in  this  statement.  It  appears  entirely  probable  that  relations  simi- 
lar to  those  indicated  as  existing  between  the  operating  and  holding  companies 
discussed  would  be  found  to  be  prevalent  if  the  relations  of  the  General  Elec- 
tric Co.,  the  American  Telephone  &  Telegraph  O.,  the  United  States  BteA 
Corporation,  the  Standard  Oil  Co.  of  New  Jersey,  the  Amalgamated  Copper  Co., 
and  the  large  railroad  companies  to  the  great  financial  institutions  were  studied. 
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Exhibit  O. 

data  for  the  information  of  the  public  lands  comhitteb  of  the  house  of  bep- 
resentatives,  in  reply  to  ten  questions  asked  by  judge  raker. 

The  infonnation  relates  only  to  transmission-line  grants  subsequent  to  January  7, 
1913,  and  to  water-power  permits  subsequent  to  March  3,  1913,  these  dates  being  the 
dates  of  issuance  of  the  first  grant  and  permit,  respectively,  prepared  by  the  Survey. 

1.  Question.  How  many  preliminary  permits  and  the  horsepower  of  each  were 
granted  to  individuals  or  corporations  already  operating? 

Answer.  None. 

2.  Question.  How  many  final  permits  were  granted  to  individuals  or  corporations 
theretofore  in  receipt  of  previous  permits? 

Answer.  None  to  individuals  or  corporations  previously  receiving  permits  prepared 
by  the  Survey.  So  far  as  known  one  final  permit  and  one  transmission. line  grant 
issued  to  corporations  previously  receiving  permits  prepared  by  the  Forest  Service. 
One  permit  issued  jointly  by  the  Secretary  of  Agriculture  and  the  Secretary  of  the 
Interior. 

3.  Question.  How  many  preliminary  permits  within  the  past  six  years  have  been 
granted  and  upon  which  final  permits  nave  not  been;  also  under  which  there  is 
now  no  operation  or  active  construction? 

Answer.  Operation  or  active  construction  not  permitted  under  preliminary  per- 
mits. The  period  of  but  one  preliminary  permit  has  expired.  Application  for  nnal 
permit  was  made  in  this  case  out  the  permit  could  not  oe  issued  because  of  nonap- 
proval  of  the  head  of  the  department  having  jurisdiction  over  a  reservation  involved, 

4.  Question.  How  many  in  which  there  was  no  operation? 

Answer.  Eight  preliminary  permits  were  issued  to  individuals  or  corporations  for 
plants  not  already  operating.  The  net  capacities  in  horsepower  were,  respectively, 
5,000,  1,100,  13,260,  1,750,  1,810,  1,050,  4,800,  984,  8,020;   aggregate,  38,374. 

5.  Question.  How  many  on  which  there  is  still  construction? 
Answer.  Construction  not  authorized  under  preliminary  permits. 

6.  Question.  How  many  permits  and  the  horsepower  of  each  have  been  granted 
which  are  final  permits? 

Answer.  Five.  Two  of  these  were  for  transmission  lines.  Total  capacities  of  the 
remaining  three  were,  respectively,  21,300,  112,000,  50,000;  aggr^te,  183,300. 

7.  Question.  State  the  horsepower  of  the  final  permits  that  have  been  granted 
within  the  past  two  years  to  corporations  which  have  not  heretofore  received  prelimi- 
nary or  final  power  permits  other  than  those  you  now  mention. 

Answer.  No  others  shown  by  Survey  records. 

8.  Question.  State  the  number  and  the  horsepower  of  each  of  the  preliminary  per- 
mits and  of  the  final  permits  which  have  been  granted  within  the  past  two  years  to 
corporations  which  have  been  alreadv  in  receipt  of  final  permits. 

Answer.  No  second  permits  have  been  issued  to  individuals  or  corporations  since 
March  3, 1913,  the  date  on  which  the  survey  record  of  such  matters  begms. 

9.  Question.  State  which  of  the  permits,  the  number  and  horsepower  thereof,  which 
were  granted  under  the  act  of  1901,  and  which  of  the  permits  and  the  horsepower 
thereof  which  have  been  granted  under  the  act  of  1911  for  transmission  lines. 

Answer.  The  data  given  above  relate  to  permits  under  the  act  of  February  15, 1901, 
Under  the  act  of  March  4,  1911,  three  transmission-line  grants  have  been  made.  The 
capacity  and  horsepower  of  the  connected  generating  plants  are,  respectively,  21,000, 
8,000,  and  21,000.    Two  of  these  grants  were  made  to  the  same  company. 

10.  Question.  State  the  number  of  projects  and  the  horsepower  of  each  for  which 
final  permits  have  been  taken  out  by  individuals,  companies,  or  corporations  under 
the  act  of  1901  within  the  past  two  years,  and  which  individusds,  companies,  or  cor- 
porations were  not  prior  to  the  granting  of  these  final  or  preliminary  permits  in  the 
hydroelectric  business  as  developers  of  power. 

Answer.  Within  the  period  covered  by  this  statement,  8  preliminary  permits^  5 
final  permits,  and  3  transmission-line  grants  have  been  issued.  So  far  as  known,  5  of 
the  preliminary  permittees,  3  of  the  final  permittees,  were  not  in  the  power  business^ 
but  all  of  the  transmission  line  grantees  were  developers  of  power. 
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I  XHiBiT  Q. — Obder  of  Revocation  op  March  2,  1909. 

Department  op  Agriculture, 

Office  op  the  Secretary, 
Washington^  D.  C,  March  2, 1909. 
The  Forester, 

Forest  Service,  Washington j  D.  C. 

Sir:  On  — ,  the  Secretary  of  the  Interior  made  the  following  indorsement  on 

a  ''Map  showing  power-house  site  and  location  of  buildings  of ,'*  exe- 
cuted on ,  by ,  and  filed  in  the  United  States  Laifd  Office  at , 

,  on ,  by ,  applicant: 

Department  op  the  Interior, 

April  10,  1905. 

The  use  of  the  right  of  way  shown  on  this  map  is  hereby  permitted  in  accordance 
with  the  provisions  of  the  act  of  February  15,  1901  (31  Stat.,  790),  and  the  regula- 
tions, present  or  future,  thereunder  to  the  extent  only  of  the  grounds  occupied  by 
the  structures  and  fifty  feet  on  each  side  of  the  marginal  limits  thereof,  on  condition 
that  the  applicant  constructs  and  maintains  suitable  bridges  or  crossings  wherever 
the  right  of  way  at  all  interferes  with  the  use  of  existing  trails  and  ro^s,  or  those 
which  may  hereafter  be  built  by  or  under  the  direction  of  the  forest  officers. 

E.  A.  HrrcHCOCK,  Secretary. 

All  of  said  light  of  way  is  within  the National  Forest. 

The  act  of  February  15,  1901,  does  not  affect  the  surveying  of  or  passage  of  title 
to  lands.    The  act  provides: 

"That  any  permission  given  bjr  the  Secretary  of  the  Interior  under  the  provisions 
of  this  act  may  be  revoked  by  him  or  his  successor  in  his  discretion,  and  shall  not 
be  held  to  confer  any  right,  or  easement,  or  interest  in,  to,  or  over  any  public  land, 
reservation,  or  park.'* 

The  act  of  February  1,  1905  (33  Stat.,  628),  provides  (sec.  1): 

"The  Secretary  of  the  Department  of  Agriculture  shall,  from  and  after  the  passage 
of  this  act,  execute  or  cause  to  be  executed  all  laws  affecting  public  lands  heretofore 
or  hereafter  reserved  under  the  provisions  of  section  twenty-four  of  the  act  entitled 
'An  act  to  re{:>eal  the  timber-culture  laws,  and  for  other  purposes,'  approved  March 
third,  eighteen  hundred  and  ninety-one,  and  acts  supplemental  to  and  amendatory 
thereof,  after  such  lands  have  been  so  reserved,  excepting  such  laws  as  affect  the  sur- 
veying, prospecting^  locating,  appropriating,  entering,  reliquishing,  reconveying, 
certifying,  or  patenting  of  any  sucn  lands.'' 

Therefore  the  Secretary  of  Agriculture  has  sole  jurisdiction  to  administer  the  act 
of  Februaiy  15,  1901,  in  national  forests  and  may,  in  his  discretion,  revoke  any  per- 
mits issued  under  that  act. 

The  said  permit  issued  by  the  Secretary  of  the  Interior  authorized  the  use  of  said 
right  of  way  for  storing,  conducting,  and  using  water  for  the  generation  of  electric 
energy. 

The  said  permit  issued  by  the  Secretary  of  the  Interior  does  not  require  the  per- 
mittee to  niake  any  payments  to  the  United  States  in  consideration  for  such  use  of 
the  ri^ht  of  way,  and  contains  no  mention  of  any  chaige.  It  is  the  policy  and  uniform' 
practice  of  the  Department  of  Agriculture  in  issuing  permits  for  the  use  of  National 
Forest  lands  for  storing,  conducting,  and  using  water  for  the  generation  of  electric 
energy  for  sale,  to  require  the  permittees  to  pay  to  the  United  States  reasonable  con- 
struction and  operation  charges  in  consideration  for  such  use.  It  is  the  policy  and 
{)ractice  of  the  Department  of  Agriculture  also  to  place  all  like  users  of  National  Forest 
ands  on  a  uniform  basis  in  respect  to  the  conditions  and  requirements  imder  which 
they  shall  enjoy  such  uses. 

Under  the  said  established  policy  and  practice  it  is  advisable  that  the  said  permit 

issued  by  the  Secretary  of  the  Interior  be  revoked  and  that be  required  to 

secure  a  new  permit,  in  the  form  of  a  special-use  aeireement,  from  the  Department  of 
Agriculture.  Accordingly,  in  the  exercise  of  my  aiscretion  and  the  authority  in  me 
vested  by  the  Act  of  Febnyury  15,  1901,  and  the  Act  of  February  1,  1905,  I  hereby 
revoke  the  said  permit  issued  by  the  Secretary  of  the  Interior  on ,  said  revoca- 
tion to  take  effect  upon  the  issuance  of  a  new  permit  under  the  regulations  of  this 
department,  or  on  July  1, 1909,  if  such  permit  has  not  been  issued  before  that  day. 
^  You  are  hereby  instructed  to  communicate  ^ith  ^ with  a  view  to  the  valida- 
tion of  his  occupancy  and  use  of  the  National  Forest  lands  hitherto  occupied  and  used 
under  the  permit  hereby  revoked.  Pending  the  settlement  of  the  terms  of  a  permit 
for  this  purpose  and  a  reasonable  time  thereafter  for  the  execution  of  the  same,  the 
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occupancy  and  use  of  the  lands  for  the  purposes  covered  by  the  revoked  permit  should 
not  be  disturbed  or  interfered  with. 

In  settling  the  terms  of  the  new  permit  for  such  occupancy  and  use,  due  weight 
should  be  given  for  investments  made  on  the  faith  of  the  revoked  permit.  In  case 
there  has  been  full  investment  and  development  the  operation  charge  imposed  by 
the  new  permit  for  the  first  twenty-five  years  should  be  nominal.  You  should,  there- 
fore, in  such  case,  calculate  the  ^ross  operation  chs^e  at  a  rate  not  to  exceed  two 
(2^  cents  per  thousand  KWH  during  this  period  and  make  the  usual  reductions  for 
alienated  and  unreserved  lands  and  for  water  storae e.  From  the  twenty-sixth  year 
the  gross  operation  charge  should  be  calculated  at  tne  maximum  rates  prescribed  for 
the  first  to  the  twenty-fifth  years  in  the  standard  form  of  permit  for  new  projects. 

You  are  hereby  further  instructed  to  serve  notice  of  this  decision  and  these  instruc- 
tions upon ,  and  to  secure  return,  hereon,  of  such  service. 

Very  respectfully, 

Jambs  Wilson, 
Secretary  of  Agriculture, 

Department  of  the  Interior, 

March  t,  1909. 
I  approve  and  concur  in  the  above  revocation. 

James  Rudolph  Garfield, 

Secretary  of  the  Interior. 

Service  of  the  above  decision  is  hereby  admitted  this  —  day  of ,  1909. 


Form  of  Permit  to  Take  Place  of  those  Revoked  on  March  2, 1902. 

United  States  Department  of  Agriculture, 
Forest  Service. 

uses. 


(Nftme  of  forest.) 

(Name  of  applicant.) 

(Uae  applied  for.) 


power 


(Date  of  applioatloD.) 

POWER  AGREEMENT. 


Clause  1.  The Companv,  hereinafter  called  the  permittee,  a  corporation 

oiganized  and  existing  under  the  laws  of  the  State,  or  Territory,  of ,  ana  having 

its  office  and  principal  place  of  business  at ,  in  said  State,  or  Territory,  hereby 

applies  for  permission  to  occupy  and  use  certain  lands  of  the  United  States  and  rights 
of  way  reserved  by  the  Unitea  States  within  the National  Forest,  by  construct- 
ing, maintaining,  and  operating  thereon,  for  the  purpose  in  this  clause  below  set 
forth,  the  following  works: 

^Cancel  such  of  the  three  following  items,  (a),  (b),  (c),  as  may  not  be  applicable.) 

(a) dam    approximately feet  in  height,  respectively,  and  

reiservoir    to  flood  approximately acres,  whereof  approximately acres 

are  national  forest  land; 

(b) conduit   approximately miles  in  length,  whereof  approximately 

miles  win  lie  upon  national  forest  land  or  land  within  nationai  forests  over 

which  a  right  of  way  for  ditches  or  canals,  constructed  by  the  authority  of  the  United 
States  is  reserved  by  the  act  of  August  30,  1890  (26  Stat.,  391); 

•    (c) power  house    and  appurtenant  structures  to  occupy  approximately 

acres,  whereof  approximately —  acres  are  national  forest  land;  all  ap- 
proximately as  shown  on certain  tracing  ,  executed  by on , 

19    ,  respectively,  filed  in on ,  19    ,  respectively,  and  marked  by  the 

des^nation  hereto  prefixed,  which  tracing hereby  made  a  part  of  this  instrument. 

The  works  for  which  a  permit  is  hereby  applied  for  are  to  be  constructed,  maintained, 
and  operated  for  the  purpose  of  storing,  conducting,  and  for  using  water  for  the  genera- 
tion of  electric  energy. 

The  permittee  does  hereby,  in  consideration  for  the  permit  hereby  applied  for. 
promise  and  agree  for  itself  and  its  successors  to  comply  with  all  regulations  and 
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inslractions  of  the  Department  of  Agriculture  governing  national  forests,  and  espe* 
cially  with  the  following  conditions: 

Clause  2.  The  permittee  shall  pay  to  the National  Bank  of (United 

States  deT)oeitary)  or  such  other  Government  depositarv  or  officer  as  shall  hereafter 
be  duly  aesignated  by  the  United  States,  to  be  placed,  to  the  credit  of  the  United 

States,  a  construction  charge  of dollars  {| ),  annually  in  advance  from 

until  the  bep^inning  of  the  use,  for  the  purpose  aforesaid,  of  the  work  or  works 

for  which  permit  is  hereby  applied  for,  being  at  the  approximate  rate  of  one  dollar  per 
acre  and  nve  dollars  per  mile  for  tlie  land  occupied  by  said  works,  at  which  time  the 
permittee  shall  be  entitled  to  a  credit  toward  the  operation  chaise  hereinafter  pro- 
vided for,  of  part  of  such  annual  construction  charge,  so  last  paid,  proportionate  to  the 
remaining  part  of  the  year  for  which  such  last  payment  was  made;  ana  annually  there- 
after ft  net  operation  charge  fixed  by  the  I^orester  and  calculated  as  follows:  The 
gross  operation  chai^ge  for  any  year  shall  be  calculated  by  the  Forester  upon  the  basis 
of  the  quantity  of 'electric  energy  generated  in  such  vear  at  a  maximum  rate  which 
shall  not  exceed  the  following  amounts  per  thousand  kilowatt  hours  (KWH): 

Cents. 

For  the  first  year  * 2 

For  the  second  year 4 

For  the  third  year 6 

For  the  fourth  year 8 

For  the  fifth  year 10 

For  the  sixth  to  the  tenth  years,  inclusive. 12J 

For  the  eleventh  to  fifteenth  years,  inclusive 15 

For  the  sixteeth  to  twentieth  years,  inclusive 17 J 

For  the  twenty-first  to  twenty-fifth  years,  inclusive 20 

For  the  twenty-sixth  to  tliirtietb  years,  inclusive 22} 

For  the  thirty-first  to  thirty-fifth  years,  inclusive ' 25 

For  the  thirty-sixth  to  fortieth  years,  inclusive 27} 

For  the  forty-first  to  fortjj-fifth  years^  inclusive 30  • 

For  the  forty-sixth  to  fiftieth  years,  inclusive 32} 

Glaose  3.  From  the  gross  operation  charge  for  any  year,  calculated  as  aforesaid 
deductions  shall  be  made  as  follows: 

(a)  A  sum  bearing  approximately  the  same  ratio  to  one-half  such  gross  operation 
chaige  as  the  area  of  unreserved  lands  and  patentetl  lands  on  the  watershed  fumishinff 
the  water  stored,  conducted,  and  used  in  the  works  for  which  permit  is  hereby  appliea 
for  bears  to  the  total  area  of  the  watershed,  as  of  the  beginning  of  each  year; 

(b)  A  sum  bearing  approximately  the  same  ratio  to  one-half  such  gross  operation 
chaige  as  the  length  of  the  conduit,  for  which  permit  is  hereby  applied  for,  upon 
unreserved  lands  and  upon  patented  lands,  over  which  a  right  of  way  for  ditches  and 
canals  is  not  reserved  by  the  act  of  August  30,  1890  (26  Stat.,  391),  bears  to  the  total 
length  of  such  conduit,  as  of  the  beginning  of  each  year; 

(c)  A  sum  bearing  approximately  the  same  ratio  to  the  balance  remaining  after  said 
deductions  "a"  and  d"  as  the  quantity  of  electric  energy  generated  irom  water 
stored  artificially  by  the  permittee,  over  and  above  what  is  generated  by  the  natural 
flow,  bears  to  all  electric  energy  generated. 

The  sum  remaining  after  aU  the  aforesaid  deductions  have  been  made  shall  be  the 
net  operation  charge  for  such  year. 

Provided  J  That  tne  term  ''unreserved  lands,"  as  above  used  in  this  clause,  shall  be 
deemed  and  taken  to  mean  lands  of  the  United  States  not  reserved  as  a  part  of  any 
national  forest,  and  that  this  permit  shall  not  affect  such  lands  or  restrict  in  any  man- 

i  In  place  of  the  above  whedtile  the  foUowing  special  rate  was  made  to  companies  which  here  made  in- 
Ytistment  under  the  revoked  permits: 

Cents. 

For  the  first  to  twenty-sixth  years,  IncltisiYe 2 

For  the  twenty-seventh  year 4 

For  the  twenty-eighth  year 0 

For  the  twenty-ninth  year 8 

For  the  thirtieth  year  year.. ....* 10 

For  the  thirty-first  to  thirty-fifth  years,  Inclusive 12i 

For  the  thirty-sixth  to  fortieth  years,  inclusive 15 

For  the  forty-first  to  fbrty-flfth  years,  inclusive 17| 

For  the  forty-sixth  to  fiftieth  years,  inclusive 20 

'Bald  special  maximum  rate,  in  consideration  of  the  fisct  that  the  permittee  has  made  full  investment  upon 
and  development  of  said  works,  and  has  Issued  securities  thereon,  upon  the  faith  of  a  permit  issued  by  the 

Secretary  of  the  Interior  on  the day  of ,  19..,  is  reduced  irom  the  general  scale  of  maxfinum 

rates  by  postponing,  in  effect,  the  general  scale  of  maximum  rates  untfl  the  twenty-sixth  year  and  caloulat* 
lug  for  the  first  twuity-flve  years  at  the  fiat  rate  of  two  (2)  cents  per  thousand  kuowatt  hoiirs. 
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ner  the  right  and  duty  of  the  United  States  to  control  the  occupancv  and  use  thereof 
through  the  deuartmeut  or  oflScer  lawfully  charged  with  tiieir  custody  or  control. 
.  Provided  further  y  That  the  term  '^  patented  lands/'  as  above  used  in  this  clause, 
fthall  include  all  lands  to  which  title  has  been  perfected  in  persons,  corporations, 
State?,  and  Territories;  also  all  lands  outside  the  United  States. 

Provided  further,  That  the  word  "cgnduit,"  as  used  in  this  and  other  clauses  of  thiB 
permit,  shall  include  ditches,  canals,  pipe  lines,  and  all  other  means  for  the  convey- 
ance of  a  flow  of  water. 

Clause  4.  The  decision  of  the  Forester  shall  be  final  as  to  all  matters  of  fact  upon 
Which  the  gross  operation  charge  for  any  vear,  the  deductions  for  such  year,  and  the 
net  operation  charge  for  such  year  depend. 

Clause  5.  The  permittee  shall  install  and  maintain  in  good  operating  condition,  free 
of  any  expense  to  the  United  States,  accurate  meters  and  other  instruments  approved 
by  the  Forester,  adequate  for  the  measurement  of  the  electric  energy  on  which  said 
gross  operation  charge  is  to  be  calculated,  and  accurate  measuring  weirs  and  other 
devices  approved  by  the  Forester,  adequate  for  the  determination  of  the  quantity  of 
water  used  in  the  generation  of  electric  energy  from  the  natural  streamfiow  and,  sepa- 
rately, the  quantity  of  water  stored  by  the  permittee  so  used  over  and  above  the 
natural  streamflow,  and  the  permittee  shall  keep  accurate  and  sufficient  records  to 
the  satisfaction  of  the  Forester  and  free  of  any  expense  to  the  United  States,  showing 
the  quantity  of  electric  energy  generated  in  each  year,  the  Quantity  of  water  used  in 
such  generation  of  electric  energy  from  the  natund  streamnow  and,  separately,  the 

Quantity  of  water  stored  by  the  permittee  so  used  over  and  above  the  natural  stream- 
ow,  and  the  authorized  agents  of  the  Forest  Service  shall  at  all  times  have  free  access 
to  the  aforesaid  meters,  weirs,  instruments,  devices,  and  records  of  the  permittee.  In 
case  the  permittee  fails  for  any  vear  to  so  install  and  maintain  such  meters,  weiis, 
instruments,  and  devices  and  to  keep  such  records,  the  Forester  shall  fix  by  estinuite 
the  amount  of  the  gross  charge  and  of  the  deductions  for  such  year,  using  sucn  informa- 
tion as  he  can  readily  obtain. 

Clause  6.  If  the  United  States  shall  hereafter,  for  permits  of  this  nature  in  national 
forests,  red\ice  the  general  scale  of  maximum  rates  below  those  above  provided  for  in 
clause  2  hereof,  or  shall  wholly  abolish  chaiges  for  permits  of  this  nature,  then  and 
thereupon  the  charges  to  be  calculated  and  fixed  hereunder,  as  provided  in  clause  2 
hereof,  shall  be  reauced  or  abolished  in  like  degree. 

Clause  7.  The  permittee  shall  pay  to  the  United  States  depositary  or  officer,  as 
above  set  forth  in  clause  2  hereof,  the  full  value  of  all  merchantable  live  or  dead 
timber  cut,  injured,  or  destroyed  in  the  construction  of  the  said  works,  title  to  which, 
at  the  time  of  such  cutting,  injury,  or  destruction,  is  in  the  United  States,  according  to 
the  scale,  count,  or  estimate  of  tne  forest  officer  in  chaige  or  other  duly  authorized 
officer  or  agent  of  the  Uniited  States,  such  full  value  of  timber  cut,  inmied,  or  de- 
stroyed in  the  construction  of  said  works  shall  be  deemed  and  taken  to  be,  and  pay- 
ment therefor  shall  be  made  in  advance  as  required  by  such  forest  officer  or  other 
duly  Authorized  officer  or  a£:ent  of  the  United  States. 

Clause  8.  The  permittee  shall  dispose  of  all  brush  and  other  refuse  resulting  from 
the  necessary  clearing  of  or  cutting  of  timber  on  the  lands  occupied  under  the  permit 
hereby  applied  for  as  may  be  required  by  the  forest  officer  in  charge. 

Clause  9.  The  permittee,  its  employees,  contractors,  and  employees  of  contractors, 
shall  do  all  in  their  power,  both  independently  and  upon  the  request  of  the  forest  offi- 
cers, to  prevent  and  suppress  forest  nres. 

Clause  10.  The  permittee  shall,  on  demand  of  the  district  forester  or  other  duly 
authorized  officer  or  agent  of  the  United  States,  pay  to  the  United  States  depositary 
or  officer,  as  above  set  forth  in  clause  2  hereof,  full  value  as  fixed  by  sudi  district 
forester  or  other  duly  authorized  officer,  ior  all  damage  to  the  national  forests  result- 
ing from  the  breaking  of  or  the  overflowing,  leaking,  or  seepage  of  water  from  the 
works  constructed,  maintained,  or  operated  under  the  permit  hereby  applied  for,  and 
for  all  damage  to  the  national  forests  caused  by  the  neglect  of  the  permittee,  its  em- 
ployees, contractors,  or  employees  of  contractors. 

•  Clause  11.  The  permittee  shall  build  new  roads  and  trails  as  required  by  the  forest 
officer  or  other  duly  authorized  officer  or  agent  of  the  United  States  to  replace  any 
roads  or  trails  destroyed  by  the  construction  work  or  flooding  under  the  permit  hereby 
applied  for,  and  to  Duild  and  maintain  suitable  crossing  as  required  by  the  forest 
omcer,  or  other  duly  authorized  officer  of  agent  of  the  United  States,  for  all  roads  and 
trails  which  intersect  the  conduit,  if  any,  constructed,  operated,  or  maintained  under 
the  permit  hereby  applied  for. 

Cuiuse  12.  The  permittee  shall  within months  from  the  date  of  approval 

hereof,  begin  bona  fide  construction  of  the  works  for  which  permit  is  hereby  applied 
Tor,  and  shall,  within years  from  the  date  of  said  approval,  complete  sucn  con- 
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stTUCtion  and  be^ii  to  operate  said  works  for  the  purpose  in  clause  1  hereof  set  forth, 
unless  the  time  is  extended  by  written  consent  of  the  forester;  it  being  understooa 
that  such  consent  will  usually  be  given  only  because  of  physical  obstacles  to  con- 
struction, such  as  floods  or  engineering  difficulties  which  comd  not  reasonably  have 
been  anticipated. 

Clause  13.  In  constructing  anv  dam  or  reservoir  under  the  permit  herebv  applied 
for,  the  permittee  shall  follow  the  usual  precautons  in  the  orainary  methods  of  dam 
construction.  This  oblifjation,  however,  shall  not  be  construed  so  as  to  relieve  the 
permittee  from  any  requirement  of  State  law  regarding  the  construction  of  dams  and 
storage  of  water. 

Clause  14.  The  permittee  shall  sell  electric  energy  to  the  United  States  when  re- 
quested at  as  low  a  rate  as  is  given  to  any  other  purchaser  for  a  like  use  at  the  same  time: 
Provided,  That  the  permittee  can  furnish  the  same  to  the  United  States  without 
diminishing  the  measured  quantity  of  eneigy  sold  before  such  request  to  any  other 
consumer  by  a  binding  contract  of  sale:  Provided  Jwrther,  That  nothing,  in  this  clause 
shall  be  construed  to  require  the  permittee  to  increase  its  permanent  works  or  to 
install  additional  generating  machinery. 

Clause  15.  The  permit  hereby  applied  for  shall  be  nontransferrable  (U.  S.  Kev. 
Stats.,  sec.  3737),  and  shall  be  subject  to  all  prior  valid  claims  which  are  not  by  law 
Bttbiect  thereto. 

Clause  16.  No  member  of  or  delegate  to  Congress  shall  be  admitted  to  any  share  or 
part  of  this  agreement  or  to  any  benefit  to  arise  thereupon.  (U.  S.  Rev.  Stats.,  sees. 
3739  to  3742,  inclusive.) 

Clause  17.  No  person  undeigoing  a  sentence  of  imprisonment  at  hard  labor  imposed 
by  any  court  of  the  several  States,  Territories,  or  municipalities  havine  criminal 
jurisdiction,  shall  be  employed  in  the  performance  of  this  contract.  (Executive 
order,  May  18,  1905.) 

Clause  18.  The  permittee  shall,  except  when  prevented  by  the  act  of  God  or  the 
public  enemy  or  bv  unavoidable  accidents  or  contingencies,  continuously  operate  for 
the  generation  of  electric  eneigy  the  works  to  be  constructed  under  the  permit  hereby 
applied  for,  in  such  manner  as  to  generate  after  such  generation  b^ins,  not  less  than 
the  following  percentages  of  the  full  hydraulic  Capacity  of  the  said  works  measured 

in  kilowatt  hours:  In  the  first  year per  cent,  in  the  second  year per  cent, 

in  the  third  year per  cent,  in  the  fourth  year per  cent,  in  the  fifth  year 

per  cent,  and  in  every  year  thereafter per  cent. 

Clause  19.  If  any  of  the  works  for  which  permit  \a  hereby  applied  for  shall  be  owned, 
leased,  trusteed,  possessed,  or  controlled  oy  any  device  permanently,  temporarily, 
direcUy,  indirectly,  tacitly,  or  in  any  manner  whatsoever  so  that  they  form  part  of, 
or  in  any  way  effect,  any  combination,  or  are  in  anvwise  controlled  by  any  combina- 
tion, in  the  form  of  an  unlawful  trust,  or  form  the  subject  of  any  contract  or  conspiracy 
to  limit  the  output  of  electric  energy  or  in  restraint  of  trade  with  foreign  nations  or 
between  two  or  more  States  or  Territories  or  within  any  one  State  or  Territory,  in  the 
feneration,  sale,  or  distribution  of  electric  energy,  the  permit  hereby  applied  for  shall 
Be  forfeited  to  the  United  States  by  proceedings  instituted  by  the  Attorney  General 
of  the  United  States  in  the  courts  for  that  purpose. 

Clause  20.  The  permit  hereby  applied  for  shall  cease  and  be  void  upon  the  expira- 
tion of  fifty  vears  from  the  date  of  approval  hereof,  but  it  may  then  be  renewed  in  the 
discretion  of  the  duly  authorized  omcer  or  agent  of  the  United  States  and  upon  such 
conditions  as  he  may  in  his  discretion  fix:  Provided,  That  such  officer  or  agent,  in 
fixing  such  conditions,  shall  consider  the  actual  value  at  that  time  for  power  and  all 
other  purposes  of  the  lands  and  rights  of  way  within  national  forests  occupied  and  used 
under  tlie  permit  hereby  applied  for  and  the  actual  value  at  that  time  of  all  improve- 
ments lawnilly  made  by  the  permittee  within  national  for&sts  under  the  permit  hereby 
applied  for,  but  neither  the  property  of  the  permittee,  if  any,  outside  of  national 
forests,  nor  the  permit,  franchises,  bonds,  capital  stock,  or  other  securities  of  the  per- 
mittee shall  be  considered  in  fixing  such  conditions. 

Clause  21.  Nothing  herein  contained  shall  be  construed  to  prevent  the  Forest 
Service 'from  having  the  same  jurisdiction  over  the  lands  above  specified,  including 
the  issuance  of  furuier  permits,  as  over  other  national  forest  lands,  not  inconsistent 
with  the  occupation  ana  use  hereby  applied  for. 

In  witness  whereof,  the  permittee  has  executed  this  application  in  duplicate  at 
on  this day  or ,  19    . 

[seal.]  , 

Attest:  By '■ ,  President. 

,  Secretary, 
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AGKNOWLBDOICBNT. 

State  op ,  County  of ,  m: 

On  this day  of ,  19    ,  before  me,  a  notary  public  in  and  for  Bsid 

county,  duly  commissioned  and  sworn,  my  commission  expiring ,  19  ^  per- 
sonally came to  me  personally  known,  who  being  oy  me  duly  sworn,  did 

depose  and  say  that  he  resides  in ;  that  he  is  the of  the  -; Company; 

Uiat  said  company  is  the  corporation  which  is  described  in  and  which  executed  tne 
foregoing  instrument;  that  he  knows  the  seal  of  said  corporation;  that  the  seal  affixed 
to  such  instrument  is  such  corporate  seal;  that  it  was  so  fixed  by  order  of  the  board  of 
directors  of  said  corporation;  and  that  he  signed  his  name  thereto  by  like  order;  and 

the  said aclmowledged  said  instrument  to  be  the  free  act  and  deed  of  said 

corporation. 

Witness  my  hand  and  official  seal  the  day  and  year  first  above  written. 

[Notarial  Seal.]  , 

Notary  Publie  in  and  for County, 

Approved ,  19    ,  and  permission  granted  subject  to  the  conditions  set  forth, 

,  Foretkr. 

Form  ot  Temporary  Permit  to  Take  Effect  on  Jttlt  1,  1909. 
United  States  Department  of  Agriculture  Forest  Service. 
temporary  special-use  permit. 
Whereas,  on ,  the .  Secretary  of  the  Interior  issued  to ,  hereinafter 


tional  Forest;  and 

Whereas  said  permit  was  revoked  b>r  the  decision  of  the  Secretary  of  Agriculture 
dated  March  2,  1909,  as  to  the  part  of  said  right  of  way  in  the  said  national  forest;  and 

Whereas  such  revocation  will  take  effect  on  July  1,  1909; 

Now,  therefore,  permission  is  hereby  given  to  the  permittee  to  use  the  part  of  said 
right  of  way  in  said  national  forest  for  said  purpose  in  the  same  manner  and  to  the 
same  extent  as  authorized  by  the  said  permit  issued  by  the  Secretary  of  the  Interior. 

This  permit  shall  take  effect  on  July  1,  1909,  and  remain  in  effect  until  the  iseu- 
ance  of  a  new  permit  in  the  form  of  a  special-use  agreement  as  contemplated  by  the 
said  decision  of  the  Secretary  of  Aj^riculture,  unless  earlier  revoked  by  the  forester. 

This  permit  is  revocable  at  the  discretion  of  the  forester. 

,  Acting  Forester. 
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List  of  permits  revoked  on  Mar.  £,  1909. 
lActsofPeb.  15,  IfiOl.) 


Permittee. 


Zombro,  Colliver. . . , 

Uentone  Power  Co. , 

8i»rry,E.A.AW.L 
Tellurlde  Power  Co. 

Clark,  CM , 


Foieet* 


Industrial     Invest- 
ment Co. 
Grand  River  Power 

&  Transportation 

Co. 
Central  Colo.  Power 

Co.    (De    Remer 

pipeline). 
Ofenwood  Light  ii 

Water  Co. 
NeTada-Calif  0  r  n  i  a 

Power  Co. 

Henshaw,  Park 

Cottonwood  Ll{^t  A 

Power  Co. 
fimlth  A  Sanborn.. . . 

Pikes  Peak  Hydio- 

elactrioCo. 
Kern  Power  Co 


Withoo^A.  O. 


Do. 


K  0  u  n  t   Whltnqr 

Power  Co. 
Eastwood,  J.  8 


Wiahoa,A.a. 


Knight,  George  A 


MammothPowerCo. 


Stanislaas    Eleotrfo 

Power  Co. 
WiIke,GastaY 


Ongon   Eleotrio 
PcfwcrCo. 


Angeles. 
..do.... 


New 
permit 
given. 


i  No., 
Yes. 


Arapabo.. 
Cache 


Crook  and 

Tonto. 
Holy  Cross 

...do 


...do..., 

...do... 
Inyo... 


Lassen 

Leadville. 

Medicine 

Bow. 
Pike 


Santa  Bar- 
bara. 

Sequoia... 


.do. 


..do. 
..do. 


SiBRa. 


.do. 


.do. 


...do  .... 

Unoom 
pahgie. 


Wallowa. 


..do. 
..do. 


...do 

No.. 

...do. 

Yes. 


Investment 
at  time  of 
revocation. 


None. 


Construct- 
ed. 

None 

Construrt- 
ed. 

None 


Invest- 
ment rec- 
ognised 
by  form 
of  permit. 


Yes. 


Yes, 


..do. 
..do. 


..do... 
..do... 


...do. 
No.. 


...do... 
Yes... 
No.... 


.do.«.. 


No. 


Yes. 

...do. 


.do. . . . 


.do... 


.do. 


...do. 
..do. 


.do. 


Under  con- 
struction. 

Construct- 
ed. 
...do 


None. 
...do. 


.do. 


Construct- 
ed. 
...do 


Under 
coDstruo- 
tion. 

...do 


No    con- 

struction. 

None 


Under 
oonstruo- 
tion. 


None. 


.do. 


Constmot- 
ed. 


None. 


Yesi 

Yes.. 
..do.. 


Yes, 


Yes. 


Yes. 
...do. 


Remarks. 


Project  abandoned  prior  to  revoca* 
tioD. 

Plant  now  in  operation  under  permit 
with  special  low  rates  of  charge. 

Abandoned. 

Plant  in  operation;  rights  in  litiga- 
tion. 

Abandoned. 

Project  abandoned  prior  to  revoca- 
tion. 
Do. 


Plant  in  operation;  rights  in  Htlgi^ 
tion. 

Plant  in  operation  under  special  low- 
rate  permit. 

Plant  m  operation  under  special  low^ 
charge  permit. 

Project  acMOidoned. 

Project  abandoned  prior  to  revoca- 
tion. 
Do. 

Plant  In  operation  under  special  low- 
charge  permit. 

Transmission  line,  which  was  under 
permit  prior  to  cancellation.  Per- 
mit is  still  in  existence. 

Rights  transferred  to  the  San  Joaquin 
Power  Co.  Plant  completed  and 
in  operation  under  permit. 

Abandoned  on  account  of  adverse 
court  decision  in  litigation  with 
Mount  Whitney  Power  Co. 

Plant  constructed  and  in  operatlaa 
under  permit. 

Rights  transferred  to  Pacific  Light  A 
Power  Corporation.  Plant  con- 
structed and  In  operation  under 
present  form  of  permit.  This  Is  the 
Big  Creek  development. 

Transferred  to  San  Joaquin  Lisht  A 
Power  Co.  Plant  completed  and 
in  operation  under  agreement  with 
Forest  Service.  ifl 

On  request  of  applicant  preliminary 
permit  under  new  regulations  it- 
sued  in  lieu  of  former  permit.  Ap- 
plicant failed  to  file  application  and 
case  closed  in  1913.  No  oonstrao> 
tion  of  any  kind  att^npted. 

Transferred  to  Pacific  Light  A  Power 
Corporation  and  covered  by  per- 
mits to  that  company  In  connection 
with  the  Big  Creek  project. 

Plant  in  operation  under  special  low- 
charge  permit. 

Properties  purchased  by  Indiana- 
Colorado  Mining  A  Milling  Co., 
which  now  holds  a  free  power  per- 
mit. 

Temporary  permit  revoked  on  failuie 
of  company  to  take  out  final  permit. 


>  Permit  providing  for  special  low  rates  of  charge  refused  by  company. 
*  Coveced  by  Forest  Service  permit  prior  to  revocation. 
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Exhibit  R. 
Concentration  of  water-power  development  in  public-land  Stales, 


state. 


California... 
Colorado..., 

Idaho 

Montana 

Nevada 

Oregon 

Utah 

Washington 

Total. 


Total  devel- 
oped power. 


Total  owned  by  large 
companies. 


Number 
of  com- 
panies. 


HortcpotDer. 
530,000 

61,000 

34,000 
103,000 

12,000 
100,000 

75,400 
220,000 


1,135,400 


^10 
2 
2 
1 
1 

•3 
2 
2 


23 


Amount  of 
power. 


Hortepower. 

486,900 
49,000 
28,000 
97,900 
10,800 
90,000 
66,100 

195,000 


1,023,700 


Per 
cent. 


192 
80 
82 
86 
90 

*90 
88 
89 


90 


Total 

owned  by 

small  devel- 

open. 


HorsepoutfT. 

43,100 

12,000 
6,000 
5,100 
1,200 

10.000 
9,300 

25,000 


111,700 


Per 
cent. 


8 

20 
13 
14 
10 
10 
13 
11 

10 


1  In  California,  Southern  California  Combinatfon,  consisting  of  Los  Ani^eles  Railway  Corporatfon,  South* 
«m  California  Edison  Co.,  Southern  Sierras  Power  Co.,  and  San  Joaquin  Light  &  Power  Co.,  have  a  com- 
bined development  of  156,400  horsepower,  or  30  per  cent  of  total  in  State.  The  Pacific  Oas  &  Electric  Co. 
has  development  of  143.600  horsepower,  or  27  per  cent  of  total  in  State.  The  two  groups  have  an  aggregate 
development  of  300,000  horsepower,  or  57  per  cent  of  the  total  in  State. 

I  Includes  Northwestern  Electric  Co. 


Maboh  2,  1914. 
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Sacraminto  Elictbic  Qa9  a  Rwt.  Co. 
Incorp.  April  1, 1890 
Absorbed  by  CaL  O.  ^  E.  Corp.,  1903 

Unttid  Oab  &  Elsctbic  Co. 
Incorp.  April  19. 1903 
Absorbed  by  Cat.  G.  &  E.  Corp.,  Mar.  1904 

Bebkelet  Electric  Liobtino  Co. 
Incorp.  June  4, 1894 

FBE8N0  Oaa  a  ELEcnuc  Co. 
Incorp.  Dec.  14, 1888 
Abaorbed  by  Tal.  O.  &  E.  Corp.,  1903 

Vallbjo  Gas  Co. 
Incorp.  Oct.  2R,  1904 
Purchased  by  Cal.  G.  A  E.  Corp.,  Nov.  1901 

Chico  Gas  &  Electuc  Co. 
Incorp.  Jan.  90, 1901 

Colusa  Gas  A  Electric  Co. 
Incorp.  July  29, 1901 

Uartsvillb  Gas  A  Electric  Co. 
Incorp.  May  12, 1896 

Napa  Gas  A  ELBCtBic  Co. 
Incorp.  July  29, 1890 

Nevada  Countt  Gas  A  Electric  Co. 
Incorp.  May  25, 1901 

Petalvma  Gas  A  Electric  Co. 
Incorp.  AprU  12, 1890 

8ak  Rafael  Gas  A  Elboibic  Iiobt  Co. 
Incorp.  Mar.  80, 1887. 

Samta  Rosa  LioHTiKO  Co. 
Incorp.  Sept.  15, 1888 

Woodland  Gas  A  Elbctbic  Co. 
Incorp.  Jan.  15, 1901 


i£di80V  Liobt  a  Power  Co  of  San 
Francoco 

Several  feas  plants  in  San  Francisoo 


82440-15.    (ToteoepAKB724.)    No.  8 


iiBggWnTY 


^i^m^mm 


Bam  Tsoro  Eucctric  St  Fo^ 
Qas  plant  60,000  cu.  ft.  capacil 
Capital  stock  purchased  on  M 

Samta  Barbara  Consol.  Rt. 
Controls  street  rwy.  system  in 
Capital  stock  purchased  on  M 

L.A. 

Santa  Barbara  Electric  Lr 
Steam  plant  at  Santa  Barbar 
Capltaistock  purchased  on  U 

L.A. 

Santa  Barbara  Oas  Co. 
Oas  plant  375,000  cubic  feet  ct 
Capital  stock  purchased  on  II 

L.  A. 

LoNQ  Beach*  A,  Alamitos  Qa 
Steam  plant  at  Long  Beach  3 
Capltaistock  purchased  on  II 

Li.  A. 

Pomona  it  Ontario  Light  A 
Taken  over  by  £.  E.  Co. of  L. 

Whittixr  Liqbt  a  Furl  Co. 
Purchased  by  £.  £.  Co.  of  L.  j 
prior  to  1908 

People's  Gab  Co  or  Montro 
Purchased  by  £.  E.  Co.  of  L.  j 
prior  to  1908 

Long  Beach  Inner  Harbor 
Taken  over  by  Long  Beach  Cc 
1910 


ICERCBAMTB.MtnUAL  LlORT  dB 

Ino^Feb.  t905 

In  1900  populatk)n  served  7,0( 
arcs  and  8,00b  incandescents. 

Capital  stock  (1909):— Authoi 
Ins  1150,000 

Bonded  debt:— 175,000  in  190( 

Consolidated  with  other  prop 
a.  d(  E.  Co.  in  Aug.  1909 


82f«»-15.    (TofliM]} 
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Leadtilub  0A8  &  Elbctrio 

All  property  etc.  purchased 

by  The  LeadvUle  Light  &  F 

Yak  Mining^  Milunq  A  Tvi 
Power  plant  sold  to  Lead^ 
A  Power  Ca  tn  1906. 


82440—16.    (TolM 


*   .  » 


Saw  JpAQUiy  Bucntic  Co. 

SaK  JOAQIITH  POVU  Co.  obbI 

iQoorp.  in  Cal.  Anc.  11,  1902  to 
sapply  light  A  power  in  Fraano  and 
Hanford.  Atnorbed  by  San  Joaquin 
Light  &  Power  Co.,  in  1906 


TULfe  RlYSK  Co.  warn 

Controlling  intcrMt  aold   to  San 
Joaquin  Lignt  A  Power  Co. 


s  8an 

Inc 
Pow< 
Rivet 
over 

P« 
andi 

norS 
aerea 

oriiM 
Boi 

tl04,i 


POWKB  DCTSLOrMKNT  CO. 


BAUBBanKLD  GAS  ic  EUCCTMC  CO.ss 


BAKXSCrnELD  A  KXBN  EUCIBIC 

Br. 


J 


B    POV 

Inc 
Deve 
andl 
by  Si 

Prt 
from 
7oan 
light 

Cai 
AutQ 

Bd 
S778,i 

EM 
Qtai 


MB] 


h\ 


No 


COA 


•COAl 


Li 


.i 


ftBtrii 
•nrrd 
San] 
(I9ia 
CaJ 
and^ 
Com^ 
LijrhJ 

08nt< 
Corpt 
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« 


»  • 


Saw  jQAQvm  Eiscnac  Co. 

8an  Joaqiun  Power  Co.  «■ 

tnoorp.  in  Cal.  Anf.  11,  1903  10 
supply  light  A  power  in  Fneno  and 
Hanford.  Absorbed  by  San  Joaquin 
Light  A  Power  Co.,  in  1906 


TULfe  RiYSB  Co.  •« 

ContrdUinc  interest  srtd   to   San 
Joaquin  Light  ic  Power  Co. 


s  SaH 

Pow< 
Rivei 
oyer 

indil 

iSSru 
aere« 

ori^S 

Bo( 

t2,g3< 

$164,( 


POWBB  DEyVLOrKBNT  CO. 


Pot 


BAKKRBriKLD  GAB  A  BLKCTUC  CO.ss 


BAKKBOriKLD  A  KKBM  EUCTBIC 
RT. 


J 


Ili4 
Dev^ 
and] 

from 
7oar< 

'"& 

Au 

vm 

Eled 
Oas 


a 


Mbi 

Inc 

''Si 

No 

COA 

"Coli 


fcl 


eetri< 
surra 
San  J 
(1913 
Caj 
audi 
Com. 

canti 
Corp 


1 
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■^. 


STANISLAXn 
I 

Tooi.tmirt 


MONTEBKT 

Saunas  W 
•RatoCnrr' 
Voutebet 


VSBITAaOll 


•      % 


QoLDBM  Stats  Poinx  Go. 


WSSTSBN  POWXE  COUtAWt 

or  Caufobnia 


Eureka  Mininq  Coicpant 


82440-16.  .  (To  ftee  pftge  734) 


r^m^ftmrtim 


y 

^ 


KxswicK  Eulcntic  Powkb  Go. 
AbMTtMd  by  NortlMm  OaL  P.  Co.,  lOOa 


Rbudxiio  Watib  Co. 
AbMrbed  by  Northcra  CaL  P.  Co.,  1909 


BxDDoro  ISucmc  Lioar  A  Powkb  Co. 
Absorbed  by  Nartbem  Cal.  P.  Co.,  1M8 


Tebaua  Elbcisxc  Co. 
Abtorbed  by  Northem  Cal.  P.  Co.,  IMS 


Rkddiro  0a8  Co. 
Absorbed  by  Nortlieni  Cal.  P.  Co.,  1W3 


BSLLB  VUK  IBBXOATION  CO. 

Absorbed  by  Nortbem  Cal.  P.  Co.,  1M3 


Battlb  Cbbxx  Powkb  Co. 

Inc.  Feb.  1906,  Cal.    Leased  to  Northern 
Cal.  P.  Co.,  which  owns  all  stock  till 
March  19S6.    Owned  in  1906, 2000  kw. 
hydro  plant  at  Battle  Creek  and  100  mQes 
of  transmission  line. 

Absorbed  by  Norihem  Cal.  P.  Co.,  1902 


Willows  Watkb  &  Light  Co. 

Ino.  Cal.  1886  tinder  a  50-year  Cran- 
ehise  to  supply  electric  light  A  water. 

AbsorbedV  Northern  Cal.  P.  Co.,  1903 


Rbd  Blvft  Oa8  Co. 
Absorbed  by  Northern  CaL  P.  Co.,  1902 


8SA8TA  Powkb  Co. 

Ino.  in  June  1904,  Cal.   Taken  over  by 
Sacramento  Valley  Co.  as  of  April  1. 1909. 
Had  constructed  a  hydro  plant  on  Bear 
Cieek  near  Reading  2000  n.p. 

Capital  stock  (19W):->Out8tanding 

Bonded  debt  (1900):-100,000  S.  F.  es. 


NOBIHXBK  LiGBT  A  POWKB  CO. 


PBoms  Powkb  Compant  or  Willows,  Cal.  3> 
82410— U.    (TollMeptC0  724.)   No.ll 


MOKTAOVB  ELXCnC  IlOBT  CO. 

SnxiTOU  Blbctbic  Powsr  Co. 

YSBKA  ElBCIBIC  LIOBT  CO. 
FO&T  JOME8  EUCCTRIC  Co. 

Etna  ELXcnuc.  Lioht  Co. 

Kafplab  Powsb  Co. 

DuNsxun  Elkctbic  Light  Co. 

MoasBBAB  Fails  Powbb  &  Light  Co. 

Ashland  Elbctbic  Powbb  &  Light  Co. 

Inoorporated  in  Oregon  In  1888 
Entire  capital  stock  owned  by 
Siskiyou  Elaetric  Power  A  Light  Ca 


|faoGUB  RryBB  (Obbg.)  Electbic  Oo.|  m 

Controlled  by  California-Oregon 
Power  Co. 

Inoorporated  about  1907  in  Oregon. 
Owns  and  operates  a  hydro  property  and 
transmission  lines  in  Rogue  liiAer  Val- 
ley, furnishing  power  and  light  to  Med- 
ford,  Grants  Pass,  Jaokson\iIle,  Gold 
Hill,  and  Central  Point.    Also  sells 
power  to  other  electric  companies  and 
to  mines  and  irrigators.    Owns  66  miles 
of  high  voltage  transmission  lines  be- 
sides substations  and  distributing  lines 
In  5  places.    Population  served,  35.000. 
Hydro  plant  at  Gold  Ray,  Oreg.-~mstalled 
about  2,700  h.  p. 

Capital  stock  (1913):— Authori^ied 
1700,000.  outstanding  IM4/)00.    AU 
owned  by  Siskiyou  Electric  Power  &  Light  Co. 

Bonded  debt(1013):-l866,000.    Prior 
Lien  Sfaikinfl;  Fund  Gold  fi's;  1314,000  sub- 
sidiary mortgage  bonds. 

PbOSPBCT  CONSTBVCnON  Co.  ^ 


83440-15.    (To  fMe  page  734.)    No.  14 
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Lata  Bbds  Deidouio  Co. 


Mabioold  Drxdoiro  Co. 


OftoTiLLM  Watsb  Co. 


Bio  Rahcb  Co. 


Rlol 


OBOmU  LiOBI  A  POWBB  Co.      ^m 

stock  lold  to  Ore  Wat«  Lt^t  A 
powir  Co.,  prior  to  1906 

8M40-16.    (1^illO»iNlie784.)   Ko.16 
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APPENDIX.  729 

REPLIES  TO  QUESTIONS  SUBMITTBD  BY  CONGRESSMAN  RAKER. 

[Numbers  refer  to  following  tables.] 

Question  1. — Foxirteen  (14)  preliminary  power  pennita  of  a  total  capacity  of  approxi- 
mately 212,245  horsepower  have  been  granted  to  permittees  that  had  plants  in  opera- 
tion at  the  time  of  receipt  of  the  permits;  they  are  the  following  cases:  Nob.  38, 184, 202 
to  228  inclusive,  240, 277, 299,  and  308. 

Question  2. — ^Twenty-seven  (27)  final  power  permits  having  a  total  capacity  of 
approximate! V  85,508  horsepower  have  been  granted  to  permittees  that  had  nlants  in 
operation  at  tne  time  of  receipt  of  the  permits;  they  are  the  following  csaes:  Nos.  *14, 
«21,  66,  89, 103, 104, 119, 125, 139, 142, 143, 181, 184, 188, 189,  ^197,  227,  '234,  »237,  239, 
to  242  inclusive,  256,  278,  342,  and  347. 

Questions. — ^Thirty-seven  (37")  final-power  permits  having  an  approximate  total 
capacity  of  180,090  norsepower  nave  been  granted  to  permittees  theretofore  in  receipt 
of  previous  permits  for  the  same  site;  they  are  the  following  cases:  Nos.l,  5,  26,  33,  40, 
47,  54,  57,  93,  97, 107, 122, 124, 134, 140, 154, 155, 161, 163,  164, 177, 184,  204,  227,  238, 
248,  254^  261,  264,  280,  288,  292,  299^  301,  307,  324,  and  348. 

Question  4. — ^The  number  of  preliminary  power  permits  granted — 

(a)  which  have  been  followed  by  final  permits  is  five  (5);  they  are  the  following 
cases:  Nos.  1, 93, 99, 163,  280. 

(6)  which  have  lapsed  is  twenty-one  (21);  thev  are  the  following  cases:  Nos.  16,  46, 
82,  111  to  114incluMve,  123,  128,  129,  130,  133,  231,  240,  255,  257,  308,  319,  320,  321, 
and  339. 

(c)  for  which  final  application  is  pending  is  seventeen  (17);  they  are  the  following 
cases:  Nos.  20,  43, 164,  202,  222  to  226  inclusive,  228,  277,  292,  311,  323,  324,  332,  and 
333. 

(d)  which  have  been  followed  by  a  final  permit  taken  out  by  the  successor  to  the 
preliminary  permittee  is  four  (4) ;  they  are  the  following  cases:  Nos.  18, 209,  210, 215. 

(e)  for  which  the  date  for  fihng  final  application  has  not  yet  arrived  is  nineteen  (19) ; 
they  are  the  following  cases:  Nos.  38, 116, 120, 132, 148, 162, 170, 187,  211,  232,  293,  299, 
304,  309,  317, 318,  322,  344,  and  349. 

Question  5. — One  hundred  and  nine  (109)  final-power  permits  involving  approxi- 
mately 131,446  horsepower  are  for  projects,  the  constniction  of  which  has  oeen  com- 
pletea;  they  are  the  following  cases:  Nos.  3  to  6  inclusive,  14,  17,  21,  23,  24,  26,  28, 
37,  40,  44,  45,  47,  48,  53  to  58  inclusive,  70,  74  to  77  inclusive,  89,  90,  98,  100,  102  to 
to  105  inclusive,  107  to  110  inclusive,  117,  118,  119,  121,  122,  124  to  127  inclusive, 
131,  135,  13§,  138,  140,  142,  143,  147,  155,  179,  380,  181,  184,  188,  189,  190,  195,  197, 
203, 217,  to  220  inclusive,  229,  233,  238,  241,  243,  244,  245,  258,  259,  264,  265,  271,  273, 
274,  282,  283,  286,  287,  295,  298,  301,  302,  303,  305,  306,  310,  312,  325,  326,  328,  330, 
331,  340,  341,  342,  347,  348. 

Question  6. — ^Thirty-five  (35 J  final-power  permits  involving  approximately  117,215 
hor8epr)wer  are  for  projects,  tne  construction  of  which  is  under  way;  they  are  the 
the  following  cases:  Nos.  2,  9,  11,  13,  19,  22,  25,  27,  29,  30,  31,  42,  87,  88,  92,  115,  134, 
144,  149^  150,  151,  154,  163,  193,  227,  230,  239,  242,  256,  270,  288,  300,  307,  313,  314. 

Question  7. — One  hundred  and  thirty-five  (135)  final-power  permits  involving 
approximately  632,030  horsepower  are  for  projects  on  which  construction  has  not 
been  started;  they  are  the  following  cases:  Nos.  1,  7,  8,  10,  12,  15,  32  to  36  inclusive, 
39,  41,  49,  50,  51,  52,  59  to  69  inclusive,  71,  72,  73,  78  to  81  inclusive,  83  to  86  inclusive, 
91,  93  to  97  inclusive,  99, 101, 106, 137, 139, 141, 145, 146, 152, 153, 164  to  169  inclusive, 
171  to  178  inclusive,  182,  183,  185,  186,  191,  192,  196,  198,  201,  204  to  208  inclusive, 

212,  213,  214,  216,  221,  234  to  237  inclusive,  246  to  254  inclusive,  260  to  263  inclusive, 
266  to  269  inclusive,  272,  275,  276,  278  to  281  inclusive,  285,  289  to  292  inclusive,  294, 
296,  297,  315,  316,  327,  329,  334  to  338  inclusive,  343,  346. 

Question  S. — ^A  total  of  two  hundred  and  eighty-two  (282)  final-power  permits  have 
been  granted  involving  approximately  881,521  horsepower;  they  are  the  following 
cases:  Nos.  1  to  15  inclusive,  17,  19,  21  to  37  inclusive,  39  to  42  inclusive,  44,  45,  47 
to  81  inclusive,  83  to  98  inclusive,  100  to  110  inclusive,  115,  117,  118,  119,  121,  122, 
124  to  127  inclusive,  131,  134  to  147  inclusive,  149  to  155  inclusive,  161,  163  to  169 
inclusive,  171  ti  186  inclusive,  188  to  198  inclusive,  201,  203  to  208  inclusive,  212, 

213,  214,  216  to  221  inclusive,  227,  229,  230.  233  to  239  inclusive,  241  to  254  inclusive, 
256,  258  to  276  inclusive,  278  to  292  inclusive,  294  to  298  inclusive,  300  to  303  inclu- 
sive, 305,  306,  307,  310,  312  to  316  inclusive,  325  to  331  inclusive,  334  to  338  inclusive, 
340  to  343  inclusive,  345  to  348  inclusive. 

1  Final  permit  taken  out  under  a  different  name  than  that  of  operating  company. 
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Question  9. — Fifty-one  (51)  final-power  permits  involving  approximately  182,394 
horsepower  have  been  issued  since  January  1,  1912,  to  permittees  that  had  not  re- 
ceived previous  permits;  they  are  the  following  cases:  Nos.  3, 7, 13, 19, 27, 32, 37,42, 
55,  73,  74,  77,  96, 100, 126, 131, 134, 135, 136, 146, 147, 165, 169, 188, 189, 192, 209, 216, 
220,  243,  260,  276,  282,  283  to  286  inclusive,  288,  289,  305,  345;  also  the  foUowing: 


ForoBt 


LMdyiUe. . . 
Pend  Oreille 
Beaverhead. 

Trinity 

Inyo 

Eldorado 

Ruby 

Kaoilau 

Leadvllle. . . 
Manti 


Permittee. 


Loyal  Gold  Mining  <St  Milling  Co 

Vulcan  Mining  Co 

Wisdom  Electric  Co 

Globe  Consolidated  Mining  Co 

Southern  Sierras  Power  Co 

The  Truckee  River  General  Electric  Co 

Elko-Lamoille  Co 

The  International  Power  A  Manolkctaring  Co. 

Tin  Cup  Gold  Dredging  Co 

CityofMantl 


Total  lifln»> 

power  of 

site. 


SO 

2,011 

178 

112,000 

US 

3D 


1  Less  than  100. 


Question  10. — ^Eleven  (11)  preliminary-power  pennits  and  fourteen  (14)  final-power 
permits  involving  horsepowers  of  approximately  10,539  and  149,809,  respectivelv, 
nave  been  granted  within  the  past  two  years  to  permittees  which  have  been  already 
in  receipt  <3  final  permits;  they  are  the  following  cases: 

(a)  Preliminary  permits:  Nos.  38,  99, 129,  129,  240;  also  the  following: 


Forest 

Permittee. 

Total  bsn^ 
power  of 

Colorado 

Greeley  Hydro-Electric  Co.  (Big  South  Fork  Reservation) 

aoB 

Do 

Greeley  Hydro-Electric  Co.  (Barnes  Meadow  Reservation) 

S6 

Do 

Greeley  Hydro-Electric  Co.  (Forks  Reservation) 

tB 

Do 

Greeley  Hydro-Electric  CJo.  iBeaver  Reservation) 

M 

Do 

Greeley  Hydro-Electric  Co.  (Reservation  No,  3) 

6.7» 

Pocatello 

P.  L.  Kvais 

S7 

(h)  Final  permits:  Nos.  26,  97, 163, 188, 189, 193,  239,  241,  242,  275,  342;  also  the 
following: 


Forest. 


Leadvllle 
Plumas. . 
Sierra 


Permittee. 


Total  hoi» 

power  of 

site. 


W.  P.  Eyre 

Oro  Electric  Corporation 

Pacific  Light  &  Fower  (Corporation. 


m 

1.2S 

127,10 


Question  11. — ^Forty-four  (44)  permits  for  transmission  lines  have  been  granted 
since  January  1,  1912,  under  the  act  of  February  15,  1901. 

Ten  (10)  easements  for  transmission-line  rights  of  way  have  been  granted  aoce 
January  1,  1912,  under  the  act  of  March  4,  1911. 

Question  li. — Fifty-eight  (58)  power  permits,  involving  approximately  163,089 
horsepower,  have  been  granted  since  Januarv  1, 1912,  to  permittees  who  had  not  l>eeB 
operating  prior  to  that  oate;  they  are  the  following  cases: 
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No8.  3.  7, 18, 19,  26, 27, 32,  37, 42,  65,  73,  96,  97,  99,  100, 126, 131, 134, 135, 136, 146, 
147,  162, 163, 165,  169, 192,  193,  209,  216,  220,  243,  260,  275,  276,  282  to  286,  incluflive, 
288,  289,  305,  345;  also  the  following: 


7ofOot. 


Kanikso.... 
LeadTilto.... 

Raby 

Beav«rhead. 
Pend  Oreille 
LeadvOle.... 

Manti 

Leadvllle.... 
PocateUo.... 

Colorado 

Do 

gS:::::: 

Do 


Pennlttee. 


Interoatioiial  Power  &  MnTigfactaring  Co 

Tin  Cup  Gold  Dredging  Co 

Elko-Lemoille  Co 

Wlsdom-Electrlo  Co 

Vulcan  liCinlngCo 

Loyal  Gold  Mining  &  Milling  Co 

City  of  Manti 

W.  P.  Eyie 

D.  L.  Evans 

Greeley  Hydroelectric  Co.  (Big  South  Fork  Reservoir) 
Greeley  Hydroelectric  Co.  (Barnes  Meadow  Reservpir) 

Greeley  Hydroelectric  Co.  (Forks  Rfservoir) 

Greeley  Hydroelectric  Co.  (Beaver  Reservou:) 

Greeley  Hydroelectric  Co.  (Reservoir  No.  3) « 


Total 

horsepo 

of  site, 


112,000 
12S 
178 


S 


fiO 

80 

37S 

237 

20ft 

266 

287 

04 

6,780 


Note.— The  information  contained  in  questions  1  to  8,  inclusive,  is  up  to  July  1, 1013;  in  the  remainini^ 
qnestions  up  to  May  1, 1914. 
>  Lees  than  100. 
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Exhibit  T. 

Determination  ef  capital  values  of  power  eitesy  together  vfith  a  pouible  basis  for  rentals* 

|In  dollan  per  horsepower.] 

Aasume  annual  gross  receipts  per  horsepower $100 

Assume  annual  maintenance  charges. ...'... 110 

Assume  annual  operating  expenses,  including  taxes,  insurance,  and  all  fixed 

charges,  except  interest  and  depreciation  reserves $50 

Assume  total  investment  in  works,  equipment,  and  other  property,  exclusive  of 

the  power  site $250 

Assume  interest  rate  on  secured  loans .per  cent. .        6 

Assume  current  investment  rates,  consisting  of  interest  on  secured  loans,  plus 
additional  interest  on  account  of  hazard  of  business  plus  wages  of  administra- 
tion and  superinntendence per  cent. .      12 

AisBume  that  25  per  cent  of  capital  indebtedness  for  works,  equipment,  etc.  (but 
not  for  power  site),  will  be  retired  by  annual  payments,  which  will  include  inter- 
est on  amount  to  be  retired  and  which  will  involve  annual  charge  of $4 


(l)  WHEN  THE  GOVERNMENT  RENTAL  IS  A  PROPORTION  OF  THE  ''ECONOMIC  RENT. 


yi 


Gross  receipts  per  horsepower $100 

Annual  expennditures  (except  interest) : 

Maintenance $10 

Operation 60 

Depreciation  reserves k 4 

64 

Net  revenue 36 

Total  permissible  investment  equals  net  revenue  capitalized  at  12  per  cent 300 

Investment  in  works,  equipment,  etc 250 

Permissible  investment  in  power  site  equals  value  of  site  as  part  of  a  growing 
business 50 

''Economic  rent"  of  site,  12  per  cent  of  $50 6 

Minimum  Government  proportion,  6  per  cent  of  $50,  or  one-half  of  "economic 
rent" 3 

Permittee's  profit  in  use  of  Government  power  site 3 

(2)  WHEN  THE  GOVERNMENT  RENTAL  IS  A  FIXED  AMOUNT  PER  HORSEPOWER. 

Gross  receipts  per  h'^rsepiwer $100 

Annual  expenditures  (except  interest): 

Maintenance $10 

Oper  (ti  n 50 

Depreci  iti?)n  resen'^es 4 

Government  rental 1 

65 

Net  revenue 35 

Total  permissible  investment  equals  new  revenue  capitalized  at  12  per  cent 292 

Investment  in  works,  equipment,  etc 250 

PermLnsible  investment  in  power  site  equals  value  of  site  as  part  of  a  gjing 

business 42 

The  "economic  rent"  of  the  site  is  12  per  cent  of  $42,  or 5 

The  permittee's  profit  in  the  use  of  Government  power  site  is  therefore 5 


754  APPENDIX. 

(3)  WHBN  THA  GOVERNMENT  RENTAL  CONSISTS  OF  A  FIXED  MINQfUM  CHARGE  PLUS  A 

PROPORTION  OF  THE  ''ECONOMIC  RENT." 

Gross  receipts  per  horsepower $100. 00 

Annual  expenditures: 

Maintenance $10. 00 

Operation 50. 00 

Depreciation  reserves 4. 00 

Government  rental 1. 00 

65.00 

Net  revenues 35. 00 

Total  permissible  investment  equals  new  revenue  capitalized  at  12  per  cent.    292. 00 
Investment  in  works,  equipment,  etc 250. 00 

Total  permissible  investment  in  power  site  equals  value  of  site  as  part  of  a 
going  business 42. 00 

"Economic  rent"  of  power  site,  12  per  cent  of  $42 5. 00 

Minimum  Government  proportion,  6  per  cent  of  $42,  or  one-half  of  "economic 

rent" 2.60 

Permittee's  profit  on  use  of  Government  power  site 2. 50 

Total  return  to  Government,  $2.50-f$l= 3. 50 
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Exhibit  V. 


APPENDIX. 

■Camtruction  qf  roads  by  the  Forest  Sennee  under  (he  10  per  cent  item  of 
the  agncuUvral  appropriation  biU. 


State. 


DisMdU 

Idaho 

Hontana 

North  Dakota 

Sooth  Dakota 

Washtngtoii 


Total. 


DiHrfefi. 


Colondo. 


IflohJgan 

Hlnnesota 

NebnBka 

South  Dakota. 
Wyoming 


Total. 


Diifrkff. 


Aiiiona 

Now  M6zioo. 
Oklahoma... 


Total. 


Miles  eoB- 
stnicted 
by  Forest 
Service  to 
Deo.  1,1013^ 


1.60 

14.26 

1.60 


86.88 


40.07 
1.25 


1.25 

5.27 

13.86 


61.70 


46.60 
42.75 
12.00 


101.26 


Mnesin 
project  to 

beooQ- 

stmcted 
by  Forest 

Servioe. 


87.06 
96.60 
1.60 
14.26 
13.00 


162.88 


74.42 
4.00 


4.00 

2.75 

35.25 

60.40 


180.01 


60.00 
01.00 
18.00 


160.00 


Stata. 


Ariiona 

Idaho 

Nevada 

Utah 

Wyoming 


Totel 

2>MHef#. 

CaUfomia 

lHttrtei9. 


Alaska 

Oregon 

Washington. 


Totsl. 


Di9lrldr. 


ArkansM. 
Florida... 


Total 

Grsnd  total. 


MUesooo- 
sifueiea 
by  Forest 
Service  to 
Dot.  1,1918. 


86.00 
81.60 
16.00 
24.15 
16.47 


I2Lia 


34.60 


MQeitai 
project  to 

be  COP- 

ttniotei 
fay  Forest 

Service. 


1.S0 
60.08 
11.80 


83.08 


6.07 
2.25 


€2.00 
114.91 

67.79 

4o.a 

47.» 


312.19 


121.  S9 


17.99 

193.89 

53.00 


264.70 


3Q19S 
38.00 


^ 


^ 


^ 
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